Criminal Law outline – Fall 2008 – Pillsbury
---------------------------------------------------------------------------------------------------------------------------------

LIABILITY FORMULA

An act with mens rea + additional circumstances leading to a result without affirmative defenses = Guilt
---------------------------------------------------------------------------------------------------------------------------------
THE ACT REQUIREMENT – VOLUNTARY AND INVOLUNTARY

RULE: A voluntary act is an affirmative, uncoerced, conscious bodily movement

- We always need a voluntary act: either an affirmative act or an omission to act

- MPC 2.01(1): A person is not guilty of an offense unless his liability is based on conduct which includes a voluntary act (bodily movement) or the omission to perform an act of which he is physically capable and has a legal duty to perform. 

- In a statute case, explore and break down the words

(MARTIN – cops made drunk go to highway, not voluntary, no effort or determination - reversed)
- Habitual doesn’t get a person out of voluntary act rule.  Requires someone to become aware of the habit.  - Choice involved in persisting with the habit.
- In some cases, can push timeline back to establish a voluntary act.  Also can move timeline forward where omission can lead to a presence of mens rea. 

(DECINA – getting into car and driving while knowing about seizure possibility was earlier voluntary act)


- Conscious: The meaning of conscious is very narrow in this rule, about being actually conscious or unconscious.

(NEWTON – black panthers co-founder claims he was unconscious when shoots cop, unconsciousness is a complete defense to a charge of criminal homicide, but it must be proven and it has to go to jury – reversed because of bad instruction)

- In an omission to act case, need legal duty to make it a voluntary act

Voluntary omission to act + legal duty to act = Voluntary act

Legal duty when:

· Statutory – Good Samaritan act (a few jx have obligation to help strangers, except if would put helper) in danger - SEINFELD)

· Close relationship

· Contractual 

· Assumption of care/rescue

· Responsibility for peril – If you put person in trouble – Important for analyzing problems in criminal law.  Get an additional chance at mens rea.  Not just going into accident, but following accident can use omission as mens rea because responsible for peril and must help

(JONES – allowed baby to die in his care, need legal duty in omission, reversed on bad instruction)
---------------------------------------------------------------------------------------------------------------------------------
MENS REA (Purpose, Knowledge, Reckless, Negligent)
- Mens rea is synonymous with moral fault
- Why the defendant did what he or she did, not what the defendant did

- The more sophisticated and ambitious we get with mens rea, the further we have to get in someone’s head
- Usual rule: Higher the penalty, more mens rea that has to be kicked in.  
- Two different languages of mens rea: common code and MPC (better)
- Advantage of MPC is that we have uniform definitions of four criteria, so default is to put it into MPC
- The MPC mens rea framework has been adopted explicitly in more than half of American jurisdictions.  
- Where you draw the line depends on the wording of the statute  

- Mens rea words always have partners, and always have to be considered in context

- In order to determine the mens rea required for conviction, follow the four step MPC process:  

1) ID the mens rea term(s) in statute

2) Define it

3) Determine what element(s) MR applies to and how

4) Determine on facts what mens rea defendant had as to elements

- MPC Mens rea – 2.02
A)   Purpose (need to know purpose as to what, the same is true with other three terms)


B)   Knowledge 

C) Recklessness

D) Negligence

Purpose:

· “Conscious object to act”
· Need practical certainty that the prohibited result will happen via actions
· Very similar to intent

· If purpose is at beginning of statute, and other elements later in statute, purpose may indicate awareness or translate to knowledge. 

· Purpose is more severe than knowledge, and it always includes knowledge

Knowledge:

· “Aware of practical certainty”

· Most of time, purpose and knowledge are used pretty interchangeably.  Knowledge is used mostly in possession cases.  “Knowledge of what”, as in drug cases, stolen property

Recklessness:

· “Actual awareness of a substantial and unjustifiable risk”
· Subjective as to the defendant’s mind

· Normative and textual judgment, not a statistical judgment.  

· Awareness of risk has to do with basic facts (NASCAR guy is guilty because aware of risky facts, even though he believed it wasn’t an actual risk for him to drive fast)
· The standard notion is that to commit a crime, in your mind should be some wrongness of action.  “Willful ignorance” can take the place of knowledge and lead to guilty decision

Negligence:


-     “Reasonably should be aware of a substantial and unjustifiable risk”
-      Objective as to society about reasonableness
- Significant distinction between recklessness and negligence.  Have to somehow get to “actually is aware” to prove recklessness mens rea.  Not just “reasonable” like negligence.
- Criminal negligence – gross deviation from standard of care of a reasonable person

- Will be some cases where conduct is very risky, but risk may be justifiable (police officer in chase).

- Rape is usually a negligence mens rea, not reckless.  So easier to prove.  Negligence is easiest standard.
(CUNNINGHAM, FAULKNOR – British cases about maliciousness, in REGINA, maliciously included purpose, knowing and reckless, but not negligent.) 
(MORISSETTE – can’t prove that had knowledge that bomb casings had not been abandoned by U.S. Army.)
Mistake of fact

Mens Rea Rule (conviction requires)

Mistake Of Fact Rule (excuse to get off)

If P needs to show P, K, R respect to X
= 
D gets off with any excuse for honest mistake re X

Negligent re X



=
excuse for honest and reasonable mistake re X

Strict liability re X


= 
no excuse re X
- Mens Rea: What does prosecution have to prove to get guilty verdict



- Mistake of Fact: What kind of a mistake on the part of the defendant may excuse defendant from liability

- Negligent is broader, so to excuse need honest and reasonable mistake defense, not just honest mistake

- In a mistake case, the defense tries to prove its own beliefs with respect to mens rea culpability (usually by taking the stand).  Tries to explain and assert that innocent belief contradicts what is required in mens rea requirement of proof of crime.

- Separate defense according to common law.  We will approach it the way that MPC approaches it:

MPC 2.04 says that the implication of mens rea depends on the particular statute.  

The code establishes two principles regarding mistakes and mens rea:

1) Claims about mistake should be resolved simply by determining whether the mistake negates the mens rea required for the crime in question.  – 2.04(1)

2) Mistakes about the gravity of an offense should affect liability for that offense in the same way as mistakes that suggest complete innocence.  – 2.04(2)
(PRINCE – moral-wrong principle in mistake over age of girl, strict liability for age, conviction affirmed. The “moral-wrong” principle, according to judge, is an act (taking girl) with mens rea with respect to a moral wrong leading to a greater harm should lead to conviction of greater crime (under 18).  Majority says that mens rea to a lesser crime can go to a moral wrong.  But the dissent discusses the “lesser-crime” principle.  When a defendant knowingly commits a crime, “he runs the risk of his crime resulting in the greater crime.” The “lesser-crime” principle is narrower than “moral-wrong” . Under 18 is criminal act, the mens rea doesn’t prove that here, so dissent says can’t be punished for harsher crime.  Big problem with moral wrong idea is that we want to be clear up front what is criminal and what isn’t.)
Strict liability

- If strict liability, then no mens rea required to convict.  Public policy idea that the more people that strict liability includes, the better for society.  Generally speaking, when we have underage offenses (sex with a minor, buying alcohol for a minor), usually the underage part is strict liability.  Age elements often lead to strict liability.  Court can always use this.

(OLSEN – since victim was under 14, then public policy legislation doesn’t allow mistake of age defense, because strict liability)

(GARNETT – retarded 20-year-old convicted of raping 14-year-old, even though her friends said she was 16.  The majority of states, like Maryland here, retain statutes which impose strict liability for sexual acts with underage complainants)

(STAPLES – possession of an unregistered firearm, U.S.S.C said a court should not just assume that under common law can use the public welfare offense rationale to eliminate need to show mens rea and instead impose strict liability in a felony offense, odd because strict liability usually gets in mix when mens rea is left off legislature)
(BAKER – cruise control stuck, so 77 mph in a 55 mph zone, conviction affirmed, because was clearly the agent in causing the speeding, timeline back to when first pushed 77 mph, a voluntary act.  No mens rea required because speeding is absolute (strict) liability)

Mistake of Law 
- Ignorantia legis non excusat (usually) – Ignorance of the law is no excuse.  Always look for exceptions!

- As with mistake of fact, mistake of law is just a subset of mens rea analysis.  

- Difference between mistake of fact and mistake of law:

Only need to label claims as mistake of law when the mistake seems to threaten certainty of law.  Mistake has to involve a specialized knowledge of law in order for it to be categorized as mistake of law. Some research into specific law makes it a mistake of law crime

- Court doesn’t want individuals to misinterpret the law. “Personal misreading of the statute” is used in explanation.  Would create chaos.

- There are two types of mistake of law doctrine, and the one that we will focus on is: mens rea.  

- ID men’s rea in mistake of law argument, and then determine if it applies to the wrongful act.

- Also some affirmative defenses that are used to defend mistake of law, but very unusual defenses.  

1) Inadequate publication (legislature has put law through but it hasn’t been published adequately for citizens to know and follow)

2) Reliance on an official statement of law that has subsequently been changed. Very few people or institutions that can make an official statement, so limits this defense greatly.  If rely on old statement during interim, then it can be viewed as an affirmative defense.  An individual never misinterprets.  Just follows an official statement that has been changed.  

(MARRERO – tried to use NY peace officer exception to mistake of law statute, but failed. No mens rea argument for Marrero because of strict liability.  That is why he is pushed to mistake of law defense (affirmative defense))

(SMITH (DAVID) – conviction was reversed because honest mistake that was his own property that he destroyed.  Mens rea went to “belonging to another” (unlike strict liability in MARRERO), and court couldn’t show that he was actually aware that he didn’t own property.  This is mistake of law not mistake of fact because most people don’t know the property law of fixtures.  His mistake is about a specialized knowledge of the law. MPC 2.02 – Claim of right is a defense because the property must belong to someone else for the theft to occur and the defendant must have culpable awareness of that fact)

(CHEEK – convicted of willfully failing to file taxes because he thought tax code was unconstitutional.  Backfired on him, because U.S.S.C. said that since he knew the rule and claimed that it was unconstitutional, then he clearly knew the rules and can’t argue mistake of law. D also claimed that airline wages weren’t income.  U.S.S.C said it was error for the court to instruct the jury that petitioner’s asserted beliefs that wages are not income and that he was not a taxpayer within the meaning of the Internal Revenue Code should not be considered by the jury in determining whether Cheek had acted willfully.
---------------------------------------------------------------------------------------------------------------------------------
KILLING CRIMES

- For all homicide cases, need to first analyze act (is it voluntary?) and the different elements of the possible offenses.  Then do mens rea and causation tests.  

- After doing mens rea test, will know if an easy or hard case of causation.  

An easy case is when D had purpose to kill and killed in same manner that meant to kill.  No extra strings.

If a hard case, then do: but for and proximate cause tests.

- After that, analyze any affirmative defenses (if any), like self-defense or insanity
Types of killing crimes
Always try to prove purpose to kill first.  Most basic.  Then try to show premeditation.

If no purpose to kill, then don’t need to try to show premeditation.  
If purpose to kill is found, then do premeditation and provocation etc.

Checklist to see what is available to determine killing charge (California laws):

First look at purpose to kill (conscious object to end the life) offenses, and provocation: 

Purpose to kill and premeditation (1st degree) 
Purpose to kill without premeditation or provocation (2nd degree)

Purpose to kill with provocation (Voluntary manslaughter)

Then look at reckless/negligent offenses:
Depraved heart murder (extreme recklessness), also known as inadvertent murder
Involuntary manslaughter (gross negligence)

Finally look at felony murder doctrine charges:

Enumerated felony murder (certain kinds of felonies that cause death, must be on enumerated list 189)
Inherently dangerous felony murder

PREMEDITATED MURDER 
- RULE: Premeditation is shown by D calculating consequences and reflecting on the consequences of actions 

- MPC doesn’t discuss premeditation, only Common law
- Development of law has gone to more laws and less discretion, shift away from giving juries power to decide premeditation in which views are often influenced by emotion and sympathy. 

- Two different approaches to premeditation and purpose to kill:

CARROLL approach – purpose to kill is key, but besides that not that clear – Broad interpretation 

GUTHRIE approach – premeditation as an independent analysis, timing made a difference, 

and use of ANDERSON factors to see if there is premeditation beyond purpose to kill

- CARROLL came before GUTHRIE, and CARROLL (No T) does not require a time to premeditate, while GUTHRIE says there must be some time in considering and weighing decision to establish premeditation.

- The CARROLL approach largely erases the distinction between first-degree murder and second-degree murder.  The GUTHRIE approach gives meaning to the distinction, but raises troublesome issues

- From GUTHRIE, calculate and reflect are two descriptive terms to show presence of premeditation:
- Did defendant calculate consequences?

- Did defendant reflect on consequence of actions? 

- ANDERSON factors - These lead to calculation/reflection and can prove premeditation:

- Planning - Facts regarding D’s behavior prior to the killing which might indicate a plan to take life
- Relationship/motive – Look at relationship between defendant and victim to indicate a motive,    

      Most cases easy to find a motive – Does motive tell us something about calculation/reflection?  

- Manner of killing – See if there is evidence regarding deliberate, cold-blooded nature of killing

- The three ANDERSON factors can also be used to prove “purpose to kill” (Intent)


(CARROLL – Man kills wife with gun while she is sleeping after a fight.  1st degree murder upheld, as the court says that “no time is too short for a wicked man to frame in his mind the scheme of murder.”  Many courts follow the CARROLL approach by suggesting that some premeditation is required, and holding that “no time is too short” for the necessary premeditation to occur.  The only thing at issue in this case is: premeditation.  Difference between 1st and 2nd degree murder.  One of problems with this case is that it groups “purpose to kill” with premeditated and court doesn’t define terms.  Timing is vital to premeditation.  We think most important decisions are ones that take most time.  The more serious the decision, we often think the more time that we take is related.  Worst decision may be worse if take more time.  Opposite of common thinking.  CARROLL gives the jury the power to decide premeditation and choose between 1st and 2nd degree murder.  How bad of a crime is this?  Up to jury discretion)
(GUTHRIE – Man kills coworker in restaurant after teasing.  Court reversed the 1st degree murder charge and said that there must be some time evidence that the D considered and weighed his decision to kill in order for the State to establish premeditation and deliberation under first-degree murder statute.  This is what is meant by a ruthless, cold-blooded, calculating killing.  Any other intentional killing, by its spontaneous and nonreflective nature, is second-degree murder.  Blasted the Schrader definition of premeditation as confusing, because to allow the State to prove premeditation and deliberation by only showing that the intention came “into existence for the first time at the time of such killing” completely eliminates the distinction between the two degrees of murder. Problem that we have in a GUTHRIE jx is that when we make premeditation that stands apart from purpose to kill, how do you prove premeditiation?)
MANSLAUGHTER – PROVOCATION (or HEAT OF PASSION)
RULE: If a D can show that he was actually provoked and that because of this reasonable passion he lost self control without a cooling off period, then resulting violence is mitigated
- Not a full defense, but is definitely a positive for defendant to get it.  A murder charge with provocation gets it down to manslaughter.  Still a felony, but not as significant as murder, less punishment.  

- Usually purpose to kill plus provocation. 
Common law:

- Need to establish that D was 

- actually provoked (impassioned and emotionally aroused), 

- that the passion was reasonable (whether a reasonable person would be so upset to be liable to lose some degree of moral self-restraint or self-control), 
- and no cooling off period
For reasonableness, two different paths (GIROUARD or MAHER):

GIROUARD - To prove manslaughter, the action has to fit into one of these CATEGORIES:

1) First, have to show the mens rea usual for murder: “purpose to kill”

2) Then judge examines if one of the provocation categories is satisfied – words aren’t provocation!

Traditional categories of mitigating murder to manslaughter as a result of provocation: 
· Extreme assault or battery upon the defendant - MOST POPULAR, can also be self defense, self defense is preferred to provocation, as can get you off because of threat

· Mutual combat 

· Injury or serious abuse of a close relative of the defendant

· Rare reasons: Defendant’s illegal arrest, sudden discovery of a spouse’s adultery
3) If judge decides that is actual or reasonable, then goes to jury to decide the reasonableness of provocation

(GIROUARD – second-degree murder conviction was affirmed, as court said that taunting words were not enough to show provocation and lessen a murder charge to voluntary manslaughter.)

Minority view from MAHER, to prove manslaughter, look at TOTALITY OF CIRCUMSTANCES:

1) First, have to show the mens rea usual for murder: “purpose to kill”

2) Then judge looks to see if defendant is “actually and reasonably provoked” – look at whole context 
and totality of circumstances, words plus actions together
3) If yes, then goes to a jury to decide if a reasonable person might be “sorely tempted to kill”  

- Reasonable cannot refer to the killing itself, here it goes to sorely tempted to kill

Easier to get MAHER threshold, because incorporates circumstances as a whole.  The jury has more leeway.
“Whether a reasonable person would be sorely tempted to kill based on circumstances of the case”
(MAHER – Defendant shot victim in a saloon 30 minutes after D believed victim had sex with D’s wife. Court reversed conviction because the trial court refused to admit evidence of the alleged adultery.  Issues: Was 30 minutes enough cooling-off time?  Would evidence show provocation and reduce the killing – had death ensued – from murder to manslaughter?) 

Cooling off period:

- If there is a cooling off period met, then it means that we are back to murder.  

- The common law view is that too long a lapse of time between the provocation and the act of killing will render the provocation inadequate “as a matter of law” and therefore deprive the D of the right to an instruction on voluntary manslaughter. 

- Cooling off period is vital in MAHER. In MAHER, much more likely to send to jury the question of if a reasonable cooling off period has been met.  In GIROUARD, didn’t matter because judge said no to provocation so no manslaughter anyway.

- Discovery of adultery as a valid reason for provocation is very problematic in society today, although actually witnessing adultery gives much stronger argument for provocation

Extreme Emotional Disturbance (MPC Manslaughter)
RULE: A killing under an actual extreme emotional disturbance for which there is a reasonable explanation or excuse is a manslaughter charge, not a murder charge
- EED in MPC (210.3b) takes MAHER approach one step further.
- An extreme emotional disturbance for which there is a reasonable explanation or excuse

- Actual extreme emotional disturbance 

- Reasonableness, invitation to some kind of individualization

- Defense gets to argue about individualization, prosecution gets to argue about peculiar to defendant and lack of reasonableness, throw everything at jury and let them to decide
- Much more discretionary for trier of fact (jury)

- Much more about psychological dimension of rule.
- More expansive than just heat of passion

- No cooling off period mentioned

- First consider defendant’s point of view before considering reasonableness
- Terms of the EED rule invites mental health professionals to try to get in to show reasonable explanation, while in the end court justifies using usual logic. EED rule is problematic, as the terms don’t give the court good groundrules to work with.  
(CASASSA – The defendant argued for EED after D killed ex-girlfriend victim after she told him she was not falling in love with him.  In order to be entitled to the defense, a defendant must show that his reaction to such events was reasonable. From the viewpoint of defendant, the court found that defendant's emotional reaction at the time of the commission of the crime was so peculiar to him that it could not be considered reasonable so as to reduce the conviction to manslaughter.  Conviction of 2nd degree murder was affirmed)
Problem of Individualization:
- Problem with individualizing is that it opens too much of a door for unjust defense of provocation.  

- Pillsbury’s definition of manslaughter is a way of removing reasonableness, because it takes away individualization factor in reasonableness of manslaughter.  

- Pillsbury Voluntary Manslaughter – Statutory definition:

“A killing that would otherwise be murder is voluntary manslaughter if the defendant had good reason to believe that the victim committed a serious wrong against the defendant or a loved one, and if this provoked in the defendant at the time of the homicide a great and justifiable anger at the victim.”
DEPRAVED HEART MURDER (INADVERTENT MURDER)
RULE: Depraved heart murder must have recklessness and extreme indifference to value of human life
- MPC 210.2(1)(b) – Murder requires proof that D acted “reckless (high degree of risk, lack of justification, awareness of risk) under circumstances manifesting extreme indifference to the value of human life.”

- Depraved heart murder is when outrageously risky decisions are made when clearly wasn’t needed.  Lacks purpose to kill.  

- “Extreme indifference” element stands for really dangerous and can bump up reckless to get murder charge instead of manslaughter.  Lack of “extreme indifference” will rarely get someone off on appeal.

- In Cal, all murder is malice aforethought.  Subdivided into express malice (purpose to kill, with or without premeditation) and implied malice (depraved heart)

(PROTOPAPPAS – The court affirmed defendant dentist's convictions for second degree murder of three patients because the evidence of implied malice was sufficient to support the convictions)

(FLEMING - The court affirmed the second degree murder conviction because malice aforethought was shown by drunk driver’s conduct which was reckless and wanton and a gross deviation from a reasonable standard of care)
INVOLUNTARY MANSLAUGHTER

RULE: Involuntary manslaughter must have negligence and a gross deviation from standard of care of a reasonable person

- From MPC, involuntary manslaughter is different than depraved heart murder because mens rea is negligent (should be aware), not reckless (actual awareness).
- If both offenses go to jury, then jury has to make decision on depraved heart murder first, and if decide to acquit on first, then look at lower charge.  

- Criminal negligence is different than ordinary negligence (civil) in degree. Easier to show civil, less penalty
- Negligence (in act or failure to act) must have been the cause of the death (or hastening of death)
- Failure to act: notice of warning facts = should be aware (negligence) – No individualization
- Pillsbury: notice of warning facts + bad attention priorities (prevented/stopped remedy) = moral indifference

(WILLIAMS – In this omission to act case, the court held that, applying the standard of ordinary caution, Ds were put on sufficient notice of their child's illness (two weeks before death) to have required them to obtain medical care for the child, that their failure to do so was ordinary or simple negligence, and that negligence was sufficient to support involuntary manslaughter convictions.  Court said that a reasonable parent would have acted and gotten the baby some medical care, hence ordinary negligence.  But Washington court later changed to criminal negligence needed for involuntary manslaughter charge.)
(WALKER – Christian Science mom doesn’t treat ill kid and elects prayer over medicine.  Under negligent standard in California Supreme Court, the mother can’t justify actions, because negligence is about a “reasonable person” not a “reasonable” Christian scientist.)

FELONY MURDER
RULE: When D is guilty of lesser felony offense (act + mens rea) and greater harm (death) results, then can be punished for felony murder
- Heightened Culpability Principle – Not a rule of law, but above shows how felony murder is justified
- Lesser offense has to be a qualifying felony

- When Felony ( near death – DOES NOT EQUAL felony murder, because must be a death caused

- Don’t have to prove mens rea to killing offense

- In California there are two basic forms of felony murder:

- Enumerated felony ( death = Cal 1st degree felony murder 

- If on list of enumerated felonies in section 189 – page 375 of California penal code
- Inherently dangerous (to human life) felony ( death = Cal 2nd degree felony murder 

- There is also an unlawful manslaughter act that is like enumerated felony, but manslaughter

- When attempted felony ( death = felony charge (Attempted robbery and rape etc)

- There is also a MPC doctrine on felony murder – Presumption of recklessness in a felony 

- Very controversial, as can convict someone of murder without even proving negligence of a homicide
- All these in Cal could be guilty of 1st degree murder under felony-murder doctrine:

Robber purposely kills to avoid capture

Robber strikes victim to silence ( death

STAMP Case robbers (victim has a heart attack and dies during robbery)

STAMP Case getaway driver

(PHILLIPS – Chiropractor tries to cure girl of eye cancer using non-surgical treatment.  With grand theft being a felony and the action resulting in death, prosecution claims (and trial court agrees), that should be felony murder.  Grand theft is not an enumerated felony, so would need to be “inherently dangerous” felony to get 2nd degree felony murder charge. The Supreme Court of California says grand theft is not an inherent dangerous felony, as they look to the elements of the felony in abstract, not to the particular facts of the case.  The elements of grand theft in statute says nothing about danger.  On retrial for depraved heart murder, Phillips was convicted.)  

Merger doctrine:
- Merger doctrine, or independence purpose requirement, would have to be satisfied to get inherently dangerous felony murder doctrine put to use.  
- Merger is used on non-enumerated acts that may fall under inherently dangerous and ridiculously make every assault that ended in death liable for felony murder without the need of mens rea.  
- Merger doctrine says: Don’t allow assault with a deadly weapon to stand individually, has to meet up with murder to be able to use felony murder rule.  
- Pillsbury: Inherently dangerous felony murder (2nd degree) should be eliminated, too much gray area
Vicarious liability:
- Two ways to be responsible via vicarious liability:

1) Proximate cause – rejected by most jx – way too broad
Anybody who engages in violent activity would be subject to this doctrine.

Court says that no felony murder for victim killing co-felon.  (More has to be shown!) 

Instead, need to show that felon, in considering robbery, was reckless and was aware that acts would result in violent resistance…

In TAYLOR, reckless actions were chattering and threats by robber.  Liable under provocative act doctrine:

2) Provocative act doctrine

Liability has to be by own conduct or “agent’s” conduct.

Some particular conduct from felony itself that inspires the lethal resistance - sufficiently provocative of lethal resistance.  Sounds like depraved heart murder – recklessness, even though “intent with conscious disregard” is used

Mens rea as to the felony for liability needed: recklessness:

In order to be guilty, court has to show that Daniels committed the robbery with a conscious disregard and must actually be aware of substantial and unjustifiable risk that actions could lead to deaths.  

Not just any armed robbery should fit into this.  In firing first shot in an armed robbery, makes it into a battle that lifts it into a gun battle when actually aware of death as a result. 
Pillsbury: thinks biggest injustice of felony murder doctrine has to do with this accomplice liability
(TAYLOR – Getaway driver charged with murdering fellow robber after he dies by being shot in convenient store robbery attempt. Taylor is liable because he is an accomplice to Daniels in vicarious liability in armed robbery under felony murder)
---------------------------------------------------------------------------------------------------------------------------------
CAUSATION
- Defendant has committed an act with mens rea…and then somehow down the line death occurs

- DEGREE OF LIABILITY is the issue!

- Causation must be proven beyond a reasonable doubt

- Easy causation and hard causation cases 
An easy case of causation is where the manner of harm is exactly the same as to the mens rea that D had.
If hard case, there is a divergence between result designed and actual result, then do a:

Two stage analysis:
- “But for” cause (factual) – usually obvious - “but for actor’s act would result have occurred”.     

- As long as D’s actions are in chain of events, doesn’t matter if more than one but for action…
- then, Proximate cause - Start with general statement using MPC and Common law proximate terms:
- MPC: “not too accidental or remote”

- Common law: “foreseeability”

- State the issue in those terms, and state the conclusion in those terms 
     (the result was or was not foreseeable, or the result was or was not remote)
- Two underlying themes for proximate cause that need to look at:

Predictable – the more predictable that cause of death is, the more foreseeable it is, the less accidental, the more connection between the act and the end result
Normative – moral judgment.  When there are other important human contributors to result, then normative (more moral) analysis is very important.  Who is most to blame for events?  A public officer (firefighter or cop) is inherently less blameworthy.
(ACOSTA – After three people died in a helicopter crash trying to track D during a 48-mile chase, the court reversed defendant's convictions for second degree murder because D’s conduct did not create a high probability of death to the helicopter pilots in pursuit and because there was no evidence to show that defendant knew the risk to the pilots or acted with a conscious disregard for that risk. Anything on ground probably would have been proximate cause, but not the helicopters in the air.)
(ARZON – The court rejected D’s lack of causation claim by saying that the fire set by D on the 5th floor was an indispensable link in the chain of events that resulted in the death by the firemen after a fire began on the 2nd floor)
(WARNER-LAMBERT – In chewing gum factory explosion, court ruled that the D did not foresee the specific triggering clause of an explosion.  Causation must be proven beyond a reasonable doubt.  Without proving the actual spark that created the explosion, can’t prove proximate cause because can’t show proof of beyond reasonable doubt)
(ROOT - Defendant conviction was reversed for involuntary manslaughter following the death of his competitor in an automobile race on a public highway.  Court said D’s conduct was not a sufficiently direct cause of decedent's death.  Victim’s reckless actions brought about his own demise.  The victim is more responsible and more blameworthy than D.)
(McFADDEN - The court affirmed defendant's conviction of two counts of involuntary manslaughter for deaths of other driver and an innocent girl in another car that was killed when other drive crashed. Factual difference in way that victim is driving, as the victim racer is not swerving and did not intentionally go to other lane.  So, D is relatively more blameworthy compared to D in ROOT case. There is an innocent victim here (the 6-year-old kid) so that changes things compared to ROOT.) 
(MATOS - During a chase a police officer died by falling down an air shaft.  Conviction was upheld for felony murder on the ground that the officer’s death was a foreseeable result of the D’s burglary and his flight therefrom. Normative analysis is similar to the ACOSTA case.  He is doing a public duty, and risk is part of job.  So more likely in normative analysis to side with guilty D.)
(ATENCIO - Convictions for manslaughter were affirmed because defendants' wanton or reckless conduct in initiating the Russian roulette game led to the victim's foolish act.  The court ruled that there was a duty on their part not to cooperate or join with him in the “game.”  Court says that difference in Russian roulette and drag racing is skill and control is a factor in drag racing, but luck is sole factor in roulette.)
- Prosecution frames generally, emphasizing D’s actions leading to result

- Defense much more specific, shows that result was more accidental and less foreseeable and more remote

- When medical treatment fails… is there causation?

      When there is ordinary negligence, causation still exists. Gross negligence may break the causal chain.
- A victim’s subsequent actions that make injury worse (i.e. drug use) ends the causation chain.

Transferred Intent

- If a defendant with voluntary act and mens rea and only thing that is different is the actual identity of victim, then we can transfer the intent

- D’s intent to kill one person is “transferred” to his action that killed another

- If the only thing that is different is the identity of the victim, then we transfer the intent over.

Classic example: Bad shooter aims for someone and kills someone else.

- Deals with intent cases (purpose to kill), not reckless or negligent.  Hence the name transferred intent.

- Transferred intent can’t be applied to an attempted murder.  Need purpose to kill in that.  

- Could be a mens rea issue instead of causation

---------------------------------------------------------------------------------------------------------------------------------
ATTEMPT

- Attempt = try to do something but fail

- Attempt is only way to get an homicide liability if causation test fails

- Usual punishment for attempt is a reduced factor of the punishment for the completed crime

3 issues in an attempt:

1) Mens rea for attempt

2) An act problem, as have to make sure voluntary act
3) Impossible attempts through the lens of the MPC, which has largely eliminated an impossibility excuse

1) Mens Rea – Attempt
- The mens rea for attempt is PURPOSE (specific intent to accomplish crime)

Then need to identify mens rea term’s partner:

Attempt MR (purpose) + underlying offense MR = ? MR for attempted offense

- Two sets of crimes:

RESULT crimes and CONDUCT crimes

RESULT crimes:

- If statute specifically requires proof of a physical harm to person or property, then it is a RESULT offense and have to show purpose to kill [or harm] (like SMALLWOOD)  
- Only can have purpose to kill forms of attempted murder and attempted voluntary manslaughter:

Premeditated murder and provoked manslaughter and in-between 2nd degree

- There is basically no such thing as attempted felony-murder and attempted involuntary manslaughter

- With an attempt at a murder, do not need to show causation, because must show purpose to kill
- MPC: Purpose or knowledge for attempt

(SMALLWOOD - Despite knowing that he was infected with the HIV virus, defendant had engaged in multiple rapes and robbed his victims. The court reversed defendant's convictions because his exposure of the rape victims to the HIV virus was not sufficient by itself for the trier of fact to infer an intent to kill. An intent to kill may be inferred from the use of a deadly weapon directed at a vital part of the human body.  Need to show “conscious object to end life” and “desire” to cause death.)

(RAINS – Different from SMALLWOOD, as that case wasn’t as risky, as chances of death were much slimmer.  In RAINS, using a gun in a driveby shooting is directly related to purpose to kill)

CONDUCT crimes:

- All other crimes are CONDUCT offenses, and have to identify the one act that we have to have purpose as to (actual act, not the result). 
- Only need purpose to do that act, then whatever standard mens rea that applies
Examples of CONDUCT offenses:

- Drunk driving – driving with blood alcohol .08 ( Strict Liability

Attempted drunk driving involves purpose to drive.  And purpose to blood alcohol level above limit. 

- Receiving stolen property - recovery of stolen property – Knowledge/Reckless regarding stolen

Attempted receipt of stolen property involves purpose with receipt.  Then use normal mens rea of knowledge/reckless as per normal crime.

2) Act Requirement – Attempt 
- Distinction between:

Mere preparation--------------------------------------------DGR PROX---------LAST ACT---Completed offense

Mere preparation: preliminary conduct that is not enough for an offense

Completed offense: end result

Somewhere in the middle is where we will locate the rule for act requirement of ATTEMPT

Two tests to know in Act requirement of Attempt:

DANGEROUS PROXIMITY TEST: 

- Very little left to be done, at the point where we are getting really nervous
- The line has been drawn between those acts which are remote and those which are sufficiently proximate and near to the consummation. 

- Getting so close to actual commission of crime that getting very nervous that crime will be committed, getting fearful that person is getting dangerous and that crime needs to be stopped. 

- Therefore, only those acts tending to the commission of the crime which are so near to its accomplishment that in all reasonable probability the crime itself would have been committed but for timely interference.
- Dangerous proximity is a relatively late test in order to allow for locus penitentiae (an opportunity to repent, to change one’s mind).
- In common law, once you get passed dangerous proximity line, then it is an attempt.  Can’t take it back.

 (RIZZO - Defendant's conviction was reversed because, although defendant intended to rob a payroll man, his actions only remotely advanced the commission of the robbery because he had not found the person he intended to rob when he was caught) 

(DUKE - Court says actions of meeting up with a “12-year-old girl” found in internet chatroom did not pass the dangerous proximity test.  Would require at least getting the two people together.  The test is the point where we are getting really nervous that this thing could happen.  If had looked at substantial step test may have passed, as a lot of planning and actions were done in advance of attempt being caught.  Probability best chance of showing attempt had used substantial step test.)

SUBSTANTIAL STEP TEST (MPC): 

- Focuses on what the actor has already done
- The D must have engaged in conduct which constitutes a substantial step toward commission of the crime. A substantial step must be conduct strongly corroborative of the firmness of the D’s criminal intent.

- Potentially it is an earlier test and easier to show, because focus on things that they have previously done.

- MPC more about what steps the actor has already taken
- Res ipsa loquitar approach – requires that the actor’s conduct must itself manifest the criminal purpose

- The MPC draws on elements of both the dangerous proximity and the equivocality tests.  Roughly half the states and two-thirds of the federal circuits now use a substantial step test comparable to that of MPC.

- Once we have mens rea of scheme becoming clear, can pass substantial step test.  
- In substantial step test can have an abandonment defense, not the case with dangerous proximity.

- MPC 5.01 subsection 4 – Renunciation of Criminal Purpose. 
Permits an earlier act requirement line. But, defendant can try to justify how he was involved in abandonment/withdrawal.  If can prove that withdrawal was happening as caught, then that is a defense.
 (JACKSON - The court affirmed the attempted robbery convictions and held that the trial judge had properly concluded that defendants had intended to execute a successful bank robbery and taken substantial steps in furtherance of their plan when they reconnoitered the bank and possessed the paraphernalia to be used in commission of the crime on two separate occasions a week apart)

Two other tests (not as important):

LAST ACT TEST: 

- Not going to convict D unless he does everything but last step before failing – Not rule anywhere anymore
- Too strict a rule, as puts the act requirement so close to completed offense that will exclude lots of conduct.  - If can get by this strict rule, then will pass attempt for other three rules.

EQUIVOCALITY TEST:

- Surveillance camera/silent movie example of looking at actions without audio and judging if D’s actions look like unequivocal criminal conduct, or is there a gray area?
- Doesn’t look at how far the D has gone, but to how clearly his acts bespeak his intent. 

- Focused very strongly on physical conduct, as opposed to culpability and words etc.  

- This equivocality test is usually a good sign of the SUBSTANTIAL STEP and DANGEROUS PROXIMITY tests.  If unequivocal, often enough for a sufficient act.
(McQUIRTER - The court affirmed the conviction, because it found the evidence was sufficient to sustain the jury's verdict, and all-white jury was entitled to infer D’s intent from his race and alleged victim’s race. Alabama, 1953, black man convicted of attempt to commit an assault with intent to rape a white woman.  This case is a good example that you do need some evidence of conduct to keep us grounded, and not just use mens rea to decide attempt cases)

Substantive Crimes of Preparation:

- Take whole question of sufficient act requirement and create a crime. Not attempted assault, call it stalking.

Burglary is a preparatory crime because it is complete before the crime wherein, because breaking and entering can be charged before waiting for crime to be committed.

- In stalking cases, need defining of preparatory offense to be clear so that police and public know what is legal and what is not.  

- Need a subjective mens rea and must be conduct that any reasonable person would view as fearful.  

- Want to criminalize stalking earlier in process.  Define what otherwise would be “mere preparation” as a crime, hence the stalking statute.

Impossibility 3-part test for attempt charge: 

1) Spot the missing element that makes the attempt seem impossible

2) Act and mens rea for attempt
3) Hypothesize facts in D’s beliefs of missing element
- Common law solution was distinction between factual and legal impossibility.

- But, MPC approach, which takes away the distinction, has become the majority view.  Both factual and legal impossibility defenses are not justified anymore under MPC view. Both are impossibilities.

- It is no defense that, under the attendant circumstances, the crime was factually or legally impossible of commission, “if such crime could have been committed had the attendant circumstances been as such person believed them to be.”

- About 2/3 of the states have revised their codes since the MPC proposals were formulated.  Nearly all of them have rejected the impossibility defense entirely.  Also, nearly all of the federal courts of appeals now follow the MPC approach.

- Always have to have a statute to start off in which to fill in the gap.  Just because driver thinks that it is against the law to drive with an open container, can’t make up a statute or law where it doesn’t exist.
(DLUGASH - The court found that if defendant believed the victim was alive at the time of the shooting, it was no defense to the charge of attempted murder that the victim may have been dead. The court held that there was no defense to attempted murder since the murder would have been committed had the attendant circumstances been as defendant believed them to be.)
---------------------------------------------------------------------------------------------------------------------------------

AFFIRMATIVE DEFENSES

Two categories of affirmative defenses: 

1) JUSTIFICATIONS
Action taken is legally or morally proper – it’s JUSTIFIED. i.e. police officer shooting, self-defense. The burden of production is on the defense, and in most jx, the burden of persuasion is on the prosecution.
2) EXCUSES
Conduct is not proper, but the individual who is acting is missing something from being a 

responsible person.  BIG example – Insanity.  Burden of production AND persuasion usually on defense.
SELF-DEFENSE (JUSTIFICATION)
RULE: Self-defense is justified if honest and reasonable belief in imminent unlawful deadly threat
- Necessity version of affirmative defense.  Needed to use force in an emergency situation.
- Self-defense has to have: an honest belief AND a reasonable belief in fear

- Prior experience is a good way to predict future behavior, but it can also lead to hyper-sensitive reaction
- Reasonableness – Normative and objective assessment (more problematic than honestly)

- First look at why “she believed”, then why “any reasonable person under circumstances would have believed”

- In self-defense, we can individualize in terms of gender, and can individualize in terms of physical size, but controversial about whether can individualize in terms of mental health syndrome

(GOETZ – Subway vigilante shot four black teenagers who asked him for 5 dollars.  The NY Court of Appeals said that P gave a proper instruction in grand jury charge on NY standard of self-defense… NY standard is “Goetz reasonably believes”, as opposed to the MPC subjective standard of just “he believes”.  Went to trial, and he got off on the charges, except for carrying a weapon.) 

(KELLY – Battered women’s syndrome case about a woman who stabbed and killed her abusive husband in public.  On appeal, the court first held that testimonial evidence relating to BWS was relevant in determining whether a honest and reasonable fear of danger existed requisite to a self-defense claim.  BWS should make it easy to prove honest belief, because easier to believe that an abused woman is telling the truth when she says she feared for her life.  In terms of reasonable, BWS does not by itself change the reasonableness standard.  Don’t individualize.  But may be important to reasonableness because by virtue of having the syndrome, the individual may be a better predictor of violence.  Must establish that this case has some domestic violence in it, and understanding past patterns of domestic violence can help in determining realness of threat. Difficulties in taking scientific label and attaching it to reasonableness across the board.  BWS is not a defense, but it is a form of evidence to use in a defense.  That is why testimony of social scientist was so important for evidence to show BWS and reasoning as a result.  Usually in law we are skeptical of social science, but BWS is an exception.  Social science view of BWS is sought after by law.)
Imperfect self-defense:

- If unreasonable belief, then some jx say that it is another version of voluntary manslaughter.  If other parts of self-defense are there, but not reasonable.

Deadly threat:

- Force likely to cause death or great bodily injury or great bodily harm (life threatening if not treated).  

- Included are offenses like rape, kidnapping, armed robbery.  

Risk of injury to others:

- When the use of responsive force injures or kills a 3rd party, look at if D was reckless or negligent, because no purpose to kill.  

- Usual approach is that self-defense is broad, because if in these situations, person is under a lot of stress and affects decision-making, so courts are lenient and say that as long as initial use of force was legitimate, then justified.  But at some point there is a limit and use of responsive force is so violent that goes beyond self-defense necessity.  

Defense of others:

- Most jx now recognize a claim of defense of others, but it is all about reasonableness.  

- If you honestly and reasonably believe that the other person is facing an imminent and deadly threat, then you are justified in acting.  

Preemptively use deadly force:

- The law asks for something in terms of imminence to justify self-defense.  If not, then cannot preemptively use deadly force.

RETREAT
- There is a retreat rule, and more recently a stand your ground rule (manly - meet force with force, including deadly force, even when retreat is possible)

Retreat rule:
- You shouldn’t use deadly force if there is an alternative.  If alternative is retreating, then should retreat. 

- But not all jx use retreat rule.  

- The macho aspect plays a role too (true man stands his ground).  New rules expand the justified use of self-help against the wrongdoer.

- Typical retreat rule is based on MPC, which states that deadly force is not justifiable if the actor knows that he can avoid the necessity of using such force with complete safety by retreating.

- As long as committed to using non-deadly force, then as a defender never have to think about retreat rule

- Castle exception – don’t have to retreat if in own home
(ABBOTT – Shared common driveway led to fight.  The neighbor came at D with a hatchet and the neighbor's wife followed with a carving knife. During the struggle all the parties were hit by the hatchet and the son received severe head injuries.  Defendant was found guilty on the charge of atrocious assault and battery as to the son, but acquitted against the other two. The court reversed the conviction and held the charge to the jury was ambiguous and confusing. The jury should have been instructed that the question of retreat could arise only if defendant intended to use deadly force.) 

- Distinction between two obligations that are similar: Retreat (innocent person) vs. Withdrawal (aggressor)
- Aggressor – the person who initiated the conflict, the person who is at fault.  Look at unlawfulness of threat.
- Common law: once an aggressor, always an aggressor.  That is not the case in MPC.
- Withdrawal is the critical concept with respect to aggressor.  If aggressor withdraws (physically and verbally backing out of fight that he began), then would again have the right to self-defense.  In essence he would eliminate his fault. 

- Withdrawal is not the same as retreat requirement.  In withdrawal, have to effectively communicate unwillingness to proceed with fight.  Physically and/or verbally backing down at some hazard to oneself
Self-defense – two wrongdoers confronting eachother:

Original aggressor who is at fault and has not withdrawn, and person who is responding with unnecessary deadly force.  The dilemma: How much force can the original aggressor use? Can he use deadly force?

Common law: All about withdrawal.  If aggressor has not withdrawn, then still an aggressor and does not have right to use deadly force in self-defense.

MPC (only place we look at MPC in self-defense area): Looks at this differently, and looks at last wrongdoer in most recent confrontation. If the original aggressor is not the last wrongdoer, then he can respond with deadly force.  The original aggressor can be charged with his original offense, but cannot be charged with deadly force offense.
(PETERSON – After a confrontation, Peterson retreated and went into his house to get his gun and then came out again and shot and killed the victim.  D was now the aggressor and is at fault in violent confrontation.  Affirmative act with purpose to kill makes him the aggressor.  Took confrontation up to deadly level from non-deadly, reigniting original confrontation.  He never withdrew from his role as the aggressor (physically and verbally back down).  The manslaughter judgment was affirmed on the grounds that the right of self-defense was unavailable to an aggressor, and the "no retreat in the home rule" (Castle exception) was also unavailable to one who caused the conflict.)

---------------------------------------------------------------------------------------------------------------------------------

CRIMINAL PROCEDURE STUFF
PUNISHMENT THEORY

- Punishment is good to the extent that it is the optimal, efficient use.  Minimal to get desired social effect.   
- Deterrence – Punishment to deter D and others from committing future crimes. 

- In order to be effective, assumes that criminals will calculate actions and know punishments.  
 

- Ideal is to get maximum amount of general deterrence with minimal amount of punishment

- General deterrence – by punishing him others will take notice

- Specific deterrence – limited to affect on defendant

 (MILKEN – shady junk bonds dealings, punish to provide example to future criminals)

- Retribution – Punishment based on the personal blame of the actor and degree of culpability
- The choice of culpability. The worse the choice, the more culpable the harm, the more punishment   


(JACKSON – sentenced to life in prison after crime 30 mins after released, deterrence had failed)

- Vengeance – Punishment based on the amount of resentment and outrage generated by the crime 

- Expressive theory – Retribution with a consequentalist (end result) line of thinking

- Restorative justice – Punishment negotiation between offender, victim, society representation.  Rare, ideal.

LEGALITY & VAGUENESS

-The legality principle – limitation on judicial role, Congress has to decide what is and isn’t criminal.


- Criminal law has to have its source in a particular form of law.  Has to have a statute.  Has to start with legislature.  Not up to judges to create criminal law.  Don’t allow judges to just fill in the gaps.


-Court may change its interpretation of a statute or crime so drastically that it may potentially be subject to unconstitutionality.  

- Vagueness challenges can take 2 forms: a challenge to a statute on its face, a challenge to a statute as applied 

- We might worry about law being too vague because:

1) Public notice of what is line between criminal and non-criminal behavior 

2) Arbitrary and discriminatory enforcement - too much discretion to cops because it doesn’t give enough guidance to law enforcement

- Ideally, court is supposed to read law in a way that makes it constitutional.  Avoid totally rejecting statute whenever possible.

(McBOYLE – judgment reversed by U.S.S.C because motor vehicle theft act wasn’t broad enough to cover stolen airplanes, airplanes don’t fit under motor vehicles in statute)

(CHICAGO v. MORALES – Chicago loitering ordinance was ruled to violate due process.  Constitutional limitation enforced by Supreme Court because ordinance is “vague”)

JURY TRIAL & PROOF

- Burden of production –Allocating the burden of coming forward with enough evidence to put a certain fact in issue.  For any essential element, prosecution has both burden of production and burden of persuasion that defendant was at fault and acted the way charged.

- Burden of persuasion – Allocating the burden of convincing the trier of fact. The deal closer.  

- With respect to most elements of most crimes, the prosecution bears both burdens.  The prosecution must introduce enough evidence not only to put the facts in issue but also to persuade the trier of fact.

- When the defendant bears the burden of production on an issue, the issue is commonly referred to as an affirmative defense.  In some states, when an issue is designated an affirmative defense, the defendant must bear the burdens of both production and persuasion, but it is common practice to treat burdens of production and persuasion as separate issues.

- For the most part, burden of if production is met is up to judge, then would go to jury to decide if burden of persuasion is met. 

- There are three standards:

- Highest is beyond a reasonable doubt – essential elements that prosecution has to prove


- Clear and convincing – sometimes defense has to prove this in affirmative defenses

- Preponderance of the evidence – lowest, that’s what defense would have to prove

- NY law from PATTERSON:

A + B + C = Guilt, but if D (EED) then not guilty of murder, but guilty of manslaughter

Much better than Maine rule from MULLANEY in which A + B + C + not D (provocation) = Murder

(PATTERSON – Killed his wife’s lover, and D argued that due process was violated because burden of proof for EED was on defendant .  Court affirmed conviction and said the burden of proving the affirmative defense EED rests on a defendant)  

The role of the jury:
- Jury nullification (secret) - Juries have power to acquit against the law and against the facts for any reason they want.  This power doesn’t extend to jury convictions. Convictions can be appealed 

- Juries are told nothing about the sentence in criminal cases, but in civil cases the jury sentences.  
Also, in capital murder trials it is up to the jury to decide death.
(DUNCAN - There is a category of petty crimes or offenses which is not subject to the 6th Amendment jury trial provision and should not be subject to the 14th Amendment jury trial requirement here applied to the states. In this case, the court decided not to settle the exact location between petty offenses and serious crimes, but in BALDWIN, the Court held that no offense may be deemed petty where imprisonment for more than six months is authorized.  In such cases, a defendant has a constitutional right to jury trial, whether or not imprisonment is in fact likely to be imposed)

INTOXICATION (EXCUSE)
- Intoxication is exhibited by PROSTRATION OF THE FACULTIES

- 2 kinds of intoxication: Voluntary and involuntary

Voluntary intoxication – 2 questions under MPC test:
1) Does law allow defendant to argue no mens rea due to voluntary intoxication?
- Is the defendant’s argument legal?

- Under MPC, purpose and knowledge mens rea requirements would be allowed to argue

- But under MPC, recklessness mens rea offenses would NEVER be allowed, because if reckless would be allowed in #1, then would pass as a valid defense in #2 – Don’t want that!


- Negligence crimes also would not be allowed to use voluntary intoxication as a defense. The 
reasonable person standard is NOT intoxicated, so being drunk actually helps prosecution here.

2) If allowed, will argument work given facts of case?

- Need an expert who can tell us that when we see a defendant doing these particular actions, 
could we see if had any knowledge or purpose.  Look at mens rea, not at capacity.

- In purpose to harm offenses, the fact that a person isn’t intoxicated isn’t likely to change 
interpretation. Disinhibition and acting with purpose to harm are consistent, not inconsistent.

Common law test for voluntary intoxication - doesn’t work as well as MPC test:
1) Does law allow defendant to argue no mens rea due to voluntary intoxication?


- If the crime is a general intent crime, then answer is NO, so you cannot use voluntary intoxication


- However, if the crime is a specific intent crime (higher punishment), then answer may be YES 

- General intent crime: Describes just a wrongful action  


- Breaking and entering – knowing/reckless unlawful entry into structure

- Rape – sexual intercourse by force and against the will

- Specific intent crime:  Describes a wrongful action with some further intent

- Burglary – Breaking and entering with intent to commit a crime therein


- Larceny – unlawful taking of property with intent to deprive the owner there of permanently 


- Attempt – Act with intent to commit the offense

- This is pretty consistent with MPC, as most general intent crimes are reckless, while specific intent crimes are usually purpose and knowledge, so would usually produce same results as MPC

- Can have a purpose offense which is general intent, which would be difference between MPC and common law

- A lot of times legislatures and courts are very restrictive to #1, because fear that any argument allowed would work under #2.

- We want to be very careful about making voluntary intoxication a general defense to a crime.  

- The criminal system does not wish to allow people to make the following claim: I only did it because I was drunk.  That argument is not going to fly in criminal system.  Would then ignore all laws of responsibility.  Unlike in social situations, where people accept excuse that were drunk.  Law not the same.

- The decision to become disinhibited, which may help to explain behavior, will not be valid defense

- Only an excuse if can show that person lacked mens rea: purpose and knowledge in MPC, specific intent in common law 

Voluntary intoxication – combined tests: 

1) Does law allow def. to argue no mens rea due to voluntary intoxication?


- First look at MPC: No to reckless and negligence, Yes to purpose and knowledge 


- Then Common law: No to general intent, Yes to specific intent

- Use both tests, and if yes, then go on to question 2:
2) If allowed, will argument work given facts of case?

Involuntary intoxication

- Does not come up very often.

- Examples:


- A person takes intoxicant without knowing or really understanding intoxication qualities (like a prescription drug) - more likely reason for I.I. 

- A person is coerced into taking intoxicant - not common

- Pathological intox.: Biologically have an extraordinary susceptibility to intoxicant, and not aware 
- Also could argue that if have latent urges to do certain things and someone gets you intoxicated, then could claim that had no control because it was brought to surface involuntarily
- Possibility of arguing no voluntary act, as a lack of consciousness due to not choosing intoxication 

- This is different from voluntary intoxication, can’t show no voluntary act, because can push timeline back

- Involuntary intoxication can be used as an excuse for purpose, knowledge and reckless mens rea offenses
- This is different from voluntary intoxication, where reckless offenses cannot be used to answer question 1

INSANITY (EXCUSE)

1st question in analysis:
- Analyze insanity first (readily available in most jx)

- Then come back and use expert testimony in terms of mens rea (but have to acknowledge that some jx don’t allow courts to hear this).


- Most courts are not that clear about mens rea and affirmative defense of insanity.  If courts can’t get clear about that, then obviously juries won’t be able to be clear in distinguishing the two.

- Mental incapacity can be a defense to a criminal charge, or it can preclude the guilty plea, trial, sentencing

or execution of a defendant

- The basis for the insanity excuse is that he has shown himself VERY different from the rest of us. 

- Mental illness: A medical term, not a legal term.  People suffering from mental illness can be neither insane nor incompetent.
- Competence to stand trial: is about the person’s competent facilities at the time of the proceedings 


- “lacks capacity to understand the nature of the proceedings”  


- If not competent, then person will be sent to evaluation and treatment at a facility 

- Psychotropic Drugs at facility are pretty good at rendering someone capable to stand 
trial, but very powerful and really affect the person (perhaps very negatively)


- If it is deemed that no chance to ever be capable enough to stand trial, then have to cut loose 

- Civil commitment: Power of the state to involuntarily commit an individual for mental health treatment regardless of criminal activity – Even though no crime, state can commit person for limited time


- Civil commitment following acquittal: If get acquitted by reasons of insanity, often the civil commitment is automatic, and burden of proof is on the committed.  They must show that no longer have mental illness and are safe to society (famous in JOHN HINCKLEY case when he shot Reagan).  Hinckley was acquitted, but he has been locked up in mental health facility for far longer than he would have been in jail.

- Insanity:  has to do with the state of the person’s mind at the time of the crime – Criminal liability


- If he doesn’t have understanding of wrongdoing, then why should he be guilty of criminal act


- Delusions that people have when they are mentally ill are not like hallucinations (man squeezing wife’s neck thinking that it is a lemon – UNACCEPTABLE), more like dream quality.  Where you know that are shooting someone and that it is a person, but are delusional in thinking that that person is evil.

- Both M’NAUGHTEN and MPC tests require a mental disease or defect:

MENTAL DISEASE OR DEFECT TESTS:
McDONALD TEST– from federal court case in 1962:

RULE: A mental disease of defect includes any abnormal condition of the mind (not normal) which substantially affects mental or emotional processes and substantially impairs behavior controls (makes you act different).


- Could be broadly applied once we have a mental health diagnosis
- Very expansive, more lenient


- If it is a disorder, likely to be abnormal, and significant, and if both of those are confirmed, then very likely that it will impair behavior controls.


- A psychopath is someone who is incapable of empathy.  Treats others as things.  MPC has an exception dealing with psychopathy.  Because if used McDonald test than could be an excuse (emotional), so MPC has a psychopath exception.

A.P.A. TEST – from American Psychiatric Association in 1980:

RULE: Only those severely abnormal mental conditions that grossly and demonstrably impair a person’s perception or understanding or reality and that are not attributable primarily to the voluntary ingestion of alcohol or other psychoactive substances. 

- Much harder to get a mental disease or defect out of this test – MUCH BETTER

- A.P.A. test is designed to label a mental illness or defect only if PSYCHOTIC (break from

reality).  Needs profound psychosis.
- The point of APA test is to restrict mental disease or defect to psychosis. Is D psychotic or not?

INSANITY TESTS:

M’NAUGHTEN TEST – (Common law and majority rule – revival post-HINCKLEY):
RULE: Because of mental disease or defect, defendant:

does not know nature of quality of act 

OR does not know act is wrong – BOTH COGNITIVE
MPC TEST (American Law Institute):

RULE: Because of mental disease or defect, defendant: 

lacks substantial capacity to appreciate the criminality of his conduct - COGNITIVE 

OR lacks substantial capacity to conform his conduct to the requirements of the law. - VOLITIONAL

Similarities and differences between M’NAUGHTEN and MPC:

- Neither rule has a definition of mental illness or defect, but both must have mental illness or defect
- M’NAUGHTEN is just cognitive aspects, while MPC is cognitive plus volition

Volition – couldn’t conform conduct to the requirements of the law

- The “does not know nature of quality of act” in M’NAUGHTEN is about confusion about the world that we almost never see in these situations.  Many defendants know nature of quality of act, as it deals with the most concrete facts of situation, and focused on whether oriented to physical world
- In M’NAUGHTEN, two parts of wrong:


- Legal wrong: Did you know that it was against the law


- Moral wrong: Must have some social concept to it.  Some accepted morality, because don’t want to individualize

- Knowledge in MPC is “lacks substantial capacity”, easier for defense to show than “does not know” from M’NAUGHTEN

- Also, in MPC appreciate the criminality part, rather than just knows criminality.  Appreciation means to deeply, emotionally know what is going on.
- Volitional prong is challenged by individuals within 3 categories:

1) Addictions

- This would impact addicts, who knew no other way to resist 

2) Sex offenders 


- Can’t refrain from wrongdoing

3) Psychopaths (feels no empathy)


- If true that some set of people with no feel, then lack a really important piece of moral sense


- Many people believe that psychopaths should not be responsible


- How do we choose between someone who can’t feel emotion, and someone who chooses not to:

akrasia – weakness of will.  Doing things that we know not to do, but we can’t help ourselves.

In responsibility, if it is about weakness of will, then you should know better and held responsible.
- If one (cognitive) or the other prong (volition) is met by defense in MPC rule, then can use insanity defense.
So MPC test is easier to meet for defense, because have to show one OR the other is true.

- People who have problems with major insanity defense are going to have problems with cognitive (didn’t know about wrongness of conduct) and volitional parts (I can’t help myself) 

- People who would meet volitional prong, but not cognitive: A person who hears command voices in head to do act, although know that they shouldn’t, but couldn’t help self and stop from doing act


- So hard for courts to decide between irresistible impulse vs. impulse that can be resisted but isn’t
- Should there be a volitional prong of insanity test of criminal responsibility?


- Majority of jx says no, post-HINCKLEY case (shot Reagan and got off from insanity, people outraged)  


(M’NAUGHTEN - Defendant was indicted for the murder of Edward Drummond, secretary to the Prime Minister Sir Robert Peel.  M’Naughten had mistaken Drummond for Peel and shot him to attack Prime Minister to get back at tories, as he had delusions that they were out to get him.  In his trial, the Lord Chief Justice thought that an understanding of wrongdoing is critical to establishing insanity. Mens rea wise:  M’Naughten had purpose to kill and came to London with the intent of killing prime minister, and premeditation would be shown also because clearly calculated and reflected actions)


(LYONS – In 1984, throws out volitional prong of the insanity defense. The new standard established:
“A person is not responsible for criminal conduct on the grounds of insanity only if at a time of that

conduct, as a result of mental disease of defect, he is unable to appreciate the wrongfulness of that conduct”)
Diminished Capacity
- About mens rea:

Where it is prohibited can’t use expert testimony as to mens rea, but where it is recognized, look at specific intent:  Has the expert given us any indication whether she would lack mens rea of purpose to kill?  
- Parallel to voluntary intoxication in that it is a rule of the use of some particular kind of evidence as to mens rea.  As with voluntary intoxication, two questions:

1) Does law allow defense to argue no mens rea due to diminished capacity?

2) If allowed, will argument work given facts of case?

- Like voluntary intoxication, allows experts to come in, but courts don’t want experts to come in to talk about capacity to premeditate or capacity to have purpose to kill, courts want the expert to come in and talk about if they did have the mens rea.  Did they premeditate or did they have purpose to kill…
- Diminished capacity can affect premeditation, especially reflected part of it
- In BRAWNER (positive) and CLARK (negative) case, should diminished capacity evidence be allowed?


(BRAWNER - D.C. Circuit Court of Appeals – Court says should have widespread diminished capacity.  If mens rea is such a big deal, then how can we say that certain mental health expert testimonial evidence is excluded entirely. New rule permits the introduction of expert

testimony as to abnormal condition if it is relevant to negative, or establish, the specific mental condition

that is an element of the crime (i.e. premeditation in murder). The judge will determine whether the

testimony is grounded in sufficient scientific support to warrant use in the courtroom, and whether it 

would aid the jury in reaching a decision on the ultimate issues.)


(CLARK – U.S.S.C. affirms Arizona court that says don’t want mental health experts testifying about mental disease on the issue of mens rea, only for insanity.  Why does court want all testimony to go to insanity and nothing else:
1) Most of time, insanity is where evidence is relevant.  Most of time doesn’t go to mens rea at all.

2) Worried that public safety will suffer as a result of people getting off as a result of diminished capacity

3) Prosecution has to prove mens rea beyond a reasonable doubt, so if allow this evidence in mens rea argument, than much harder for burden of proof. 

4) A lot more attractive for D to say “I didn’t have mens rea” than to say “I was crazy”.)
Actions by Clark led to killing of police officer.  Defense can argue that he thought it was an alien, not a police officer.  If he thought that it was an alien disguised as a police officer, would he be guilty of offense?  That is why public policy viewed is troubled by this reasoning to get out of a mens rea crime.)   

- Most states do not impose special restrictions on the use of mental health evidence to rebut a required mens rea (only 13 states, including Arizona (CLARK, do restrict).  Jx restrictions:
Total ban – like Arizona, bars all use of mental health evidence to negate mens rea.  These jx confine mental health evidence to a determination of sanity only

Capacity evidence – Other jx prohibit the use of mental health evidence to establish lack of capacity to form a mental state, but allow such evidence on the issue of whether D in fact had the relevant mental state.

Specific intent – California does allow mental health evidence to negate mens rea for reasons other than lack of capacity, but only where the required mens rea is specific intent, not general intent.  This limitation to specific intent crimes is common, also imposed by federal courts, as seen in BRAWNER case.
JOY BAKER transcript: 
- Baker has acute episode of paranoid schizophrenia, kills Aunt and shoots her twice after thinking that she is the Devil.  Pleads insanity.  

- In terms of insanity: having a theory of the case is important, usually more difficult for P (has to have a story about why criminally liable and not insane) than D (gives story of why insane) 

- D: Will shy away from unfortunate facts and show sickness of D

- P: Will Rationalize the normality of conduct,  argue not as sick or crazy as D says

- Next stage is how to apply legal rules here:  

- 2 insanity tests: M’NAUGHTEN and MPC


- In both tests, first look at seeing if “mental disease or defect”


- Once mental disease or defect is satisfied (McDonald or APA), then look at rest of the two tests:


- Start with M’NAUGHTEN Test, as it is much narrower – If this would show insanity, then MPC would too – Only cognitive part in M’NAUGHTEN, not volitional
- Then deal with mental illness testimony for DIMINISHED CAPACITY in jx where allowed
-------------------------------------------------------------------------------------------------------------------------------
RAPE
RULE (Maryland): Sexual intercourse by force or threats of force and without consent [and against the will] 
Rape in Maryland is:

1) Sexual act

2) Nonconsent of victim

3) By force – physical violence / threats ( reasonable fear of great bodily harm

Difficulty in analyzing rape law in the case in which elements overlap:


- Threats and fear are more or less same thing – fear from victim’s perspective, threat by D


- Once we have powerful proof of force, also usually proving nonconsent


- In California law, force required to accomplish the rape is just the force required to do physical act, hence force and nonconsent are the same.



- The RUSK case shows force as something independent of nonconsent – IMPORTANT!
- Listening is a theme of rape discussion

- Almost all rape cases feature two versions, credibility test between victim and defendant


- A fact contest is often intertwined with responsibility contest: Who is to blame?

- Drinking/Intoxication usually doesn’t play a legal role in analysis, because it is a general intent crime

- Can show that he didn’t care about her consent using the wrong of moral disregard that Pillsbury preaches.  
- Rusk doesn’t care enough about Pat’s autonomy (her choice).  He has a duty to care about her vulnerability, and the fact that he blatantly disregarded it here makes him culpable.


- Pillsbury argues that culpable indifference that makes someone guilty is someone who has lots of warning signs and bad intention priorities
- Criminal responsibility of acquaintance rape: Finding someone responsible vs. Determining responsibility
Finding someone responsible: suggests discovery:
- Discovering facts of what has occurred
- Discovering law (look at statute and previous cases and see what rules to apply to case)

Determining responsibility: more creative, more forward-looking:
- Deciding not what did happen, but what should happen
- What type of world do we want to live in?

- In CAL and in many states, the criminality of sexual behavior turns on three factors:

1) The age of the victim
2) Whether force was used

3) Whether the sexual contact included intercourse

(RUSK – In Maryland in 1981, during the rape reform movement in 1970s and 1980s, rare that this guilty outcome would happen and rare that a case like this would even be reported. Majority convicted, so make Rusk look fearful.  The dissent is looking mostly at Pat.  Dissent leans to Rusk as a more credible witness.  Fear for life is very subjective, based on each person’s perspective.)

---------------------------------------------------------------------------------------------------------------------------------
ACCOMPLICE LIABILITY

When one person may be held criminally responsible for actions of another person…

1) Direction of innocent/nonresponsible actor
2) Conspiracy – not responsible for knowing, but a major way in which one person may be responsible for actions of another.  

3) Causation

4) Accomplice
Direction of innocent/nonresponsible actor:

- Similar to, but not identical to, accomplice liability

HYPO:

- Tell dog to attack crim professor.  If animal is directed by a human, so actions of animal are all attributable to human actor.  Look at human’s actions and if had mens rea for the act.

- This would also apply to a human directing another human who is not all there: crazy people, idiots, coerced, youth (age of 14), people who are duped and lack necessary mens rea of charge 


- If a person directs a “primary actor” who is not all there and is criminally responsible, then the “director” could be liable for the offense if he has the necessary mens rea
Causation for the liability of an act by another:

- When a court has to decide if defendant’s contribution was so prominent to charge D for the whole course of consequences (including acts of others), or was causation chain broken by the actions of another person. 

Accomplice liability:

- Need an act requirement and mens rea requirement 

- Act requirement: Secondary actor (accomplice) must do something to promote or encourage crime of primary actor (principal) 

- Mens rea requirement: Secondary actor must have a purpose to encourage the primary actor’s offense


- Accomplice has to want the act to succeed to show mens rea

- As long as act is not complete, then encouragement can come and still charge secondary actor with accomplice liability

- Gang associations can end up making accomplices liable very easily.  Potentially makes proof easier.

Act Requirement for accomplice

- Need an act of promotion or encouragement.  

- In some instances, mere presence may be acceptable.  But in those situations the presence has to be as a result of a prior understanding between the actors about the crime. “I’ve got your back”.  In those situations, mere presence can be enough for act requirement.

- Direct communication to promote or encourage could satisfy act requirement

Mens Rea for the actions of the primary actor:
- The real purpose has to go to the killing. ALWAYS MUST MATCH UP MENS REA TERM TO THE OFFENSE. Did he intend to use words to encourage the killing?


(HICKS – Indians in West – Stand Rowe kills Colvard - According to witnesses, Hicks said to Colvard: “Take off your hat and die like a man.” If he said that, then the theory is that Hicks implicitly gave encouragement to Rowe to kill Colvard, in which case accomplice liability would make Hicks guilty)
 
(GLADSTONE - Thompson is hired by police because of his “street cred” to try to buy drugs from Gladstone.  Gladstone said he has nothing left and directs him to Kent, but doesn’t communicate with Kent.

Gladstone is charged with “aiding and abetting” Kent in sale of marijuana.  Kent sold it, Gladstone is accomplice. Common law tradition says can’t be an accomplice to someone not committing a crime, so cannot link Gladstone to Thompson, because Thompson is working for police.  If this was not the case, then direct communication could definitely get Gladstone guilty of the primary actor’s (Thompson) offense of buying drugs.  So, have to link Gladstone to Kent in order to get accomplice liability for Gladstone. 


- Act requirement is not really an issue, because his actions did promote/encourage the crime of primary actor (Kent)


- In terms of mens rea, did Gladstone have purpose to encourage the primary actor’s offense (Kent) of selling drugs?



- A prior agreement or business partnership between Gladstone and Kent in which Gladstone benefits and shares self-interest may show purpose by Gladstone to encourage sale.  Not case here)
What if the crime is more severe than accomplice aniticipated:
- If things happen that weren’t anticipated and a more severe crime happens, then do we say that accomplice is limited in responsibility to just what original arrangement was for (STRICT MENS REA APPROACH), or do we say that by virtue of getting process started, then also going to be liable as an accomplice for any crime that is a reasonably foreseeable consequence (LUPARELLO APPROACH)?

- Clear split, most jx take one or the other:
1) STRICT MENS REA APPROACH – from MPC

- All about mens rea for anticipated offense committed by primary actor
- Accomplice can only be held for the anticipated crime in which accomplice had mens rea for 
- If the primary actor goes further, then accomplice is off the hook for further crime

- Look to accomplice’s mens rea:


- What did he have the purpose to encourage?

- What understanding did he have about what type of crime primary actor was going to do?

- Sometimes not clear about what anticipated crime is, so brings up a critical issue and disputes in strict mens rea approach
2) LUPARELLO APPROACH – in a lot of jx, including in California
- Much easier to get mens rea liability for unanticipated crimes
- Accomplice liable for any crime that is a “reasonably foreseeable consequence” of anticipated offense

- D has act and mens rea (strict) for accomplice regarding crime A
AND
- Primary actor commits crime B

- Accomplice liability for crime B if it is a “reasonably foreseeable consequence of A”

In the LUPARELLO case:

- Encouragement into assault would transfer over in act requirement to other harsher crimes… 

- Mens rea is the issue: 


- When mens rea stops, look at reasonably foreseeable consequence in LUPARELLO APPROACH

- Liability for one degree past assault may be reasonable, but an extra degree removed from assault may make it unreasonable
- Analyze each crime separately from least severe to most severe, using STRICT MENS REA APPROACH and LUPARELLO APPROACH (and Act requirement until it stops)


- Using STRICT MENS REA APPROACH – Accomplice liability for crime A would be assault on Martin at minimum.  At most, manslaughter or depraved heart murder. Not 1st degree murder.


- Using LUPARELLO APPROACH – If crime B was “reasonably foreseeable consequence” of crime A, then guilty of accomplice liability for crime B

(LUPARELLO - Luparello wanted to find a former lover, so went thru some associates to find her

thru her husband’s friend, Mark Martin, and beat him up and get the info.  The first attempt at getting him failed, but the second time they kill Martin (premeditated murder).  Luparello, the chiropractor, is also convicted of first degree premeditated murder.  He appeals.  Court says that accomplice liability can EXTEND to the later crime)  

How does purpose match up to a crime that may be a reckless or negligent offense:

- Purpose to encourage criminal act of the principal actor, and then if other mens rea required, must be a sharing of mens rea with principal actor 
- We can have an accomplice to a reckless and negligent offense

- “Awareness of unlawfulness” is the accomplice liability mens rea that must be shared with the primary actor for a strict liability crime.  Otherwise have to share the equivalent mens rea: reckless to reckless etc…
- In analysis, start with primary actor – person who is doing criminal deed. 
- After analyzing his liability for offense(s), then look at liability of accomplice
In the WILCOX case:
- Start with principal (Hawkins): Act of playing concert and mens rea is strict liability

- Then turn to accomplice (Wilcox):

Act of promotion: Did his actions promote, doesn’t matter if had any effect?  

- Doesn’t seem that Wilcox actions meant anything to Hawkins.  But that doesn’t matter.  This is so minimal.  Just had to have some possible promotion or encouraging effect on Hawkins.  

Mens rea of purpose to promote and shared mens rea for strict liability offense:

- Purpose to promote Hawkins playing of concert. Looks like yes, but arguably “indifferent”


- Accomplice must also have awareness of unlawfulness (if strict liability case) – Recklessness



- Accomplice needs to be aware that primary actor’s act was illegal, so anyone who knew illegality of situation by Hawkins and did anything to “promote” and support with the purpose to encourage, then could be guilty under accomplice liability.

(WILCOX - Coleman Hawkins was a saxophonist.  Played a concert in England, even though he was invited on the condition that he doesn’t take employment. Authorities turn to Wilcox – runs a jazz journal, met Hawkins at airport, paid to attend concert.  Then writes a review of concert and is charged as accomplice to offense)
Omission to act:  
- If the omission to act encourages or promotes the act, then that satisfies act requirement.  
- But mens rea requirement is real tough to meet in omission to act accomplice liability cases.  

- Need purpose to promote.  Very hard to show that in omission case for an accomplice.

MPC liability – 2 variations that are different from what is allowed in common law: 

MPC - When encouragement falls short, if attempted to promote, then accomplice is still liable

2.06 – When have a crime by principal actor and an accomplice who actually aids and encourages, or attempts to aid or encourage.  
- This refers to when encouragement falls short.

- If Wilcox shows up too late to the concert and doesn’t get a ticket, then:


- Under common law, no act by Wilcox

 
- Under MPC, Wilcox tried.  Showing all of mens rea and doing everything that he could to be an accomplice, will call him an accomplice anyway.  Act requirement is satisfied, then would need mens rea.  If satisfied, then charged as an accomplice to crime.

- Just like in WILCOX, the court in JUDGE TALLY case said that an act of encouragement MUST BE POSSIBLE to provide encouragement, even if it doesn’t really encourage/promote.  

- May help without other party even knowing it, and can be liable for accomplice liability, even if didn’t certainly promote/encourage offense.

- If principal’s crime is attempted murder, then under 2.06 in MPC see if accomplice also could be liable for same attempted murder charge

Different from common law:

- Common law says that have to have an act that ACTUALLY encourages and promotes.  

- Can be minimal though, as seen in WILCOX.

MPC - If primary actor doesn’t commit crime, accomplice can be liable for attempt of crime anticipated
5.01 – If the wannabe accomplice has the purpose to encourage, and has actually attempted to encourage, but primary actor for some reason doesn’t commit the crime, then under the MPC can be liable for attempt of primary actor’s crime.  Would face attempt punishment, not accomplice liability crime.

- MPC not actually concerned with actual harm.  Similar to MPC deleting impossibility rule.

Different from common law:

- If primary actor doesn’t go through with crime, then under common law no accomplice liability 


(HAYES – A case about relationship between the parties - Hill is related to store owner and Hayes doesn’t know that and recruits him to partake in burglary.  But Hill is overzealous in trying to be undercover and get Hayes caught, and he actually goes in and breaks in.  But Hill has no mens rea, as he has no intent to do the crime.  No joining together of act and mens rea in either case.  So no accomplice liability for Hayes.)
Question of individualization problem:

- If there are two parties with mens rea as to the crime, but different levels of mens rea…
- In homicide can individualize in either direction (Common Law and MPC).  

- Accomplice can have a higher mens rea than primary actor, or a lower mens rea.

Non-homicide individualization:


- Common law (RICHARDS Rule): Accomplice is liable only to the mens rea of the crime of the principal actor.  Can’t be charged to a crime that didn’t occur. 


- MPC: More individualization, but MPC is not used in a lot of jx.

Accomplice liability overview:

- 1st set of questions have to do with primary actor – Is he liable for the crime?


- Then if the answer is Yes, then look at secondary actor accomplice liabilities.


- If the answer is No, then look at accomplice in terms of direction of innocent or non-responsive person (not all there), or look at MPC 5.01 (attempt)



- Direction of innocent or non-responsive person is a rule across the board – 




- If the primary actor is innocent, secondary actor becomes the primary actor

- For secondary actor: Look at act and mens rea analysis


- If there is a problem with an unanticipated crime being committed, then analyze using:


STRICT MENS REA APPROACH and LUPARELLO APPROACH 
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