
LIABILITY FORMULA
Act w/ MR + Additional Statutory Requirement (SL elements) -> Result (w/o any affirmative defense) = GUILT
I. Punishment Theory
A. Deterrence and Retribution
Retribution is the idea that punishment is justified because people deserve it because of their crime
· Focus on the wrongness of the offense which is tied to culpability and the level of harm
Examples:
· US v. Madoff: Madoff did a lot of harm to many people and he had full understanding that what he did was wrong, so he deserved a long sentence
· Great White Nightclub Fire: the defendant accidentally set off fireworks killing many people which was high harm, but he was not very culpable since it was an accident and he never intended to kill anyone, so he only got 4 years
Deterrence is the idea that punishment is justified because the specific person being punished will not commit similar crimes again (specific deterrence) and other people will not commit similar crimes to avoid punishment (general deterrence)
· Focus is on efficiency and calculating the punishment that will do the greatest good for the greatest amount of people
Examples:
· US v. Madoff: judge gave Madoff a 150 year sentence for Ponzi scheme to prevent future similar white collar crime
· Great White Nightclub Fire: the defendant accidentally set off fireworks killing many people, but no need to punish the defendant to prevent a similar incident by him, but there is general deterrence to make similar others be more careful
· US v. Jackson: he committed a robbery immediately after being released from prison for a robbery charge, specific deterrence was needed to prevent him, but also general deterrence
B. Sentencing
Mercy discrimination: some people get “the law” and other people get “justice”; the system is more likely to individualize along racial and class lines
Expressive Theories
Expressive theory is that punishment is a means to achieve socially desirable effects, such as enhanced compliance with the law OR punishment is worthwhile for its own sake, intrinsically good because it affirms the dignity of the victim and respect for the offender as a responsible moral agent
Role of Victims in Sentencing
Courts hear statements from victims to describe the consequences of crimes in sentencing
Restorative justice focuses on the social relationship between the offender and the community or victim
C. Criminalization
Retribution instructs that we punish behavior that is morally blameworthy, but some morally blameworthy acts are a personal choice which we do not punish
Deterrence instructs that we punish behavior if it will prevent that behavior, but criminalizing an action can have significant secondary effects such as increasing other crimes
Harm principle: the government will only exercise its power over an individual against their will in order to prevent harm to others
II. The Act Requirement
A. Voluntary Act
If there is an act requirement for an offense, it is assumed it must be a voluntary act
RULE: A voluntary act is a bodily movement that is a product of the effort or determination of the actor, either conscious or habitual
· An act may be impliedly voluntary if it is a likely consequences of a voluntary act
· Burden of proof: the prosecution must prove that it was a voluntary act
Examples:
· Martin v. State: Martin was drunk in his home and brought outside involuntarily by a police officer, the court said he did not have the act of ‘appearing’ outside because he was outside involuntarily (contrast with if the statute instructed he ‘manifests a drunken condition’ then he would be guilty)
· Hypo: an experienced drinker goes out to a bar with friends and vomits unexpectedly in the street, he voluntarily drank and vomiting is a likely consequence of drinking so voluntary act
· Hypo: an epileptic driver has a seizure and crashes, he voluntarily drove and there was a likely consequence of him having a seizure, so voluntary act
· Hypo: a security guard who wears a gun to a courthouse brings a gun into the courthouse when she’s not working which is illegal, this is a voluntary act even though it was habitual
· Hypo: a man naked under a coat is instructed to open the coat by a police officer, thus exposing himself which is a crime, but not voluntary b/c under the instruction of police officers
Involuntary Acts
The MPC says the following are not voluntary acts:
1. A reflex or convulsion
2. A bodily movement during unconsciousness or sleep
3. Conduct during hypnosis or resulting from hypnotic suggestion
4. A bodily movement that otherwise is not a product of the effort or determination of the actor, either conscious or habitual
Example: People v. Newton: the defendant argued that he was unconscious when he shot a police officer, the prosecution was required to prove that he was conscious
B. Omissions to Act
RULE: A voluntary failure to act + a legal duty to act = a voluntary act
If there is no legal duty to act, an omission to act cannot be a punishable act
Example: if you’re watching a blind person walking towards an open elevator shaft, you have no duty to stop him
Exception: mandatory reporting laws, require certain people to report child abuse
Duties to Act:
1. Statutory
2. Immediate family/status relationship
3. Contractual duty of care for another
a. Ex. babysitter, doctor, nurse
4. Assumption of care/rescue
a. Because you accept responsibility, other people will not attempt to help
5. Responsible for causing the original harm
a. Ex. a man knocking someone into water who can’t swim and he does nothing to save them even though he could
Example: Jones v. US: a babysitter allowed the child she was watching to die, she had a legal duty to care for him and she voluntarily did not do so, so this is a voluntary act
III. Mens Rea
Mens Rea is the moral blameworthiness entailed in choosing to commit a criminal wrong
A. MPC Mens Rea
MPC Mens Rea:
A. Negligence: should have been aware of the risk
B. Recklessness: must have been actually aware of the risk
C. Knowledge: full awareness with substantial certainty
D. Purpose: conscious object or desire to
E. Strict Liability (ie no mens rea required)
Mens Rea terms never stand alone, they are always associated with an element of the statute
Examples:
· Regina v. Cunningham: man stole a gas meter which caused gas to leak and harm the neighbor from the intake; Cunningham did not have knowledge or purpose for the crime, but may have had recklessness if he was aware of the risk and has negligence because he should have known
Burden of Proof
The prosecution has the burden of proof to show the required mens rea
· Courts sometimes allow heightened culpability: if you commit an act with culpability for a lesser crime and that results in the harm of a greater crime, you are guilty for the greater crime (ex. Regina v. Cunningham: since he was guilty of theft, he’s guilty of endangering the victim’s life under this theory)
a. Purpose
PURPOSE: conscious object to, desire to, aim to, (intend to)... achieve a certain result OR engage in a certain activity
Example: a disgruntled airline employee screams “die Edward” and sets off a bomb causing a plane crash, many people are injured but not killed including Edward, the pilot. Her statement establishes clear purpose to kill Edward, but not the other passengers.
b. Knowledge
KNOWLEDGE: full awareness of certain facts or circumstances OR awareness that a certain result is substantially certain to occur
Differs from purpose because you don’t have to want that thing to happen, just need to know it will
Examples:
· Same plane hypothetical but the standard is now knowledge and the pilot and passengers die. Here, the employee had substantial certainty that the pilot and passengers would be killed
· A defendant is stopped while driving a car he bought from a neighbor without paperwork and he paid a ridiculously low amount for. For a receiving stolen property offense, you would have to prove he knew it was stolen as evidenced by lack of paperwork and cheapness
c. Recklessness
RECKLESSNESS: conscious disregard of substantial and unjustifiable risk
1. Awareness (conscious disregard)
2. Of substantial risk (objective dangerousness)
3. That is unjustified (no overriding social necessity for the risk taking)
Awareness is the subjective actual awareness of the specific defendant, not should have been aware or a reasonable person would have been aware
Substantive risk must be significant based on a normative judgment of the jury or a court
Opaque recklessness: you have some awareness of the risk but you fail to appreciate how substantial it is. This usually ‘hurts’ the awareness element and usually means a defendant does not have sufficient MR
Examples:
· La Tuna fire was caused by a person who threw out a cigarette. They are more likely to be aware of the risk if they are from California or similar region that has large fires like we do, also want to take other factors into account like his age and intelligence
· A woman from North Dakota comes to LA and leaves her dog in a car, she is charged with reckless endangerment of the dog. There is a substantial and unjustifiable risk. She may have been aware because it gets hot in ND and she felt the heat, but considering how she loves her dog she must have not been aware
· A football player fainted from heat stroke and the coach was charged with recklessness given the time of practice and the heat. There is substantial and unjustifiable risk. He may have been aware because he was an experienced coach, but no one had even fainted before so may not have been aware
d. Negligence
NEGLIGENCE: should be aware of risk that is substantial and unjustifiable
1. Should be aware of risk
2. That is substantial (gross deviation from standard of care of a reasonable person)
3. And unjustified (no overriding social necessity for the risk taking)
Should be aware of the risk, so for negligence we look at what we expect from a reasonable person
Examples:
· In the coach hypothetical from above, if most coaches know the risk of heat stroke, a reasonable coach would be aware of the risk, so this coach should have been aware of the risk
· In Marine Corp training, men are given poles to knock each other out of a ring. Sergeants have been warned of the risk of head wounds. A trainee suffers a head wound, then goes back into the ring and suffers another fatal head wound. Here, since the sergeants have been warned of the risk, should have been aware and the risk is obviously substantial. However, there is an argument that there is a justification of the risk because training of Marines has a high social value
B. Reading Statutes


a. Statutory Interpretation
Translating common law MR terms into MPC language
1. Identify the common law MR term that is at issue (ex. Malicious, willful, wanton, etc.)
2. Establish the meaning of the term in statutory context
3. Translate into MPC terms of purpose, knowledge, recklessness, negligence, or strict liability
Analyzing MR in statutory context
1. Identify the MR term, if any
2. Define the MR term
3. Determine what element or elements in the statute the MR term applies to and how it applies
4. Determine whether the evidence shows that the defendant acted with the required MR
Examples:
· Burglary statute: requires purpose to take property, knowledge that it belonged to another, and knowledge that the taking was unlawful
· Receiving stolen property: requires purpose to receive property and knowledge that it is stolen
Things to Consider When Interpreting a Statute
1. Statutory language (ie if they use a common law term associated with an MR term)
a. Malicious/willful = purpose, knowledge, or reckless
b. Intentional = purpose, knowledge
c. Wanton = knowing or reckless (sometimes negligence)
d. Depraved = reckless
2. Legislative intent (ie what they meant to punish with the statute)
3. Tradition of the court (ie if they usually read a particular MR in the statute or not for similar statutes or the same specific statute)
4. Policy considerations (ie how important punishment of this offense is politically or to the community)
b. Mistake of Fact
A mistake of fact is when the defendant was unaware of the wrongness of his act because he was incorrect about the facts of his situation
· The mistake of fact results in a person committing an illegal act
How MR is affected by mistake of fact:
A. Purpose, knowledge, and recklessness: mistake of fact is an excuse for any honest mistake regarding that element
a. Ex. a woman sells a stolen bracelet, but she honestly believed it was not stolen, so she cannot be convicted
B. Negligence: excuse for honest and reasonable mistake regarding that element
a. Ex. a defendant for sexual assault honestly believed he got consent even though the woman was protesting, because she was protesting his belief is unreasonable and thus he can be convicted
C. Strict liability: NO excuse for any mistake regarding that element
Rival Theories of Mistake of Fact:
Moral Wrong View: If act with MR for a moral wrong resulting in a harm of criminal offense, the defendant is guilty of the criminal offense
Lesser Crime View: If act with MR for a lesser criminal offense resulting in a harm of greater offense, the defendant is guilty of the greater offense
· A mistake of fact relating only to the gravity of an offense will not shield a deliberate offender from the full consequences of the wrong actually committed
Example:
· Regina v. Prince: the defendant ‘took’ a girl from her parents. He met the required MRs elements of the offense. There was no required MR but strict liability for the age of the girl being 16. He honestly and reasonably believed the girl to be 18, but this was a mistake of fact which is not an excuse for strict liability, so he was guilty. There was a moral wrong of the taking of the girl and a crime of the taking of the girl regardless of age, so this outcome is supported by the lesser crime and moral wrong views
· People v. Olsen: the defendant had forcible sex with a minor, and was convicted of rape of a minor rather than just rape. This is the lesser crime principle, he had a mistake of fact making the gravity of the offense appear to him as having less consequences, but this does not shield him from the full consequences of having sex with a minor
Gravity of the Offense
RULE: A mistake of fact relating only to the gravity of an offense will not shield a deliberate offender from the full consequences of the wrong actually committed
Example: People v Olsen: Case where defendant had sex with an underaged girl, thinking she was of age. The legislature had a provision for lessening the sentence if there was a reasonable mistake of age, and the legislature was very concerned with protecting young children, which makes this seem like a strict liability element per legislative intent. However, the wrongness of the act comes from the age of the child, so we would expect MR to apply to this, but it doesn’t.
Mistake of Age
Typically, the age of minors in sexual crimes is a strict liability element because of the strong public policy efforts to protect children despite the defendant not understanding the wrongness of the actions, and thus mistake of age will not be an excuse
Example: Garrett v. State: a man had sex with a girl who was underage, which is statutory rape. The court ruled the age is a strict liability element, and therefore mistake of age could not be a defense even though the defendant was retarded and mentally immature
c. Strict Liability Interpretation
Imposing strict liability means the defendant may be guilty even if he did not even know or have reason to know his behavior was legally or even morally wrong
Strict Liability Factors:
1. Statutory language: if there are no MR terms in the statute and if it applies to that element or if there are implicit MR terms
2. Type of Offense: look at what courts have typically done for this or similar offenses
3. Inherent notice of wrongdoing or risk in the prohibited conduct
a. Strict liability for crimes where if you’ve done it, you probably know it’s wrong 
b. Where we would require the defendant is aware of the wrongness of the element, we would not interpret strict liability
c. Ex. contrasting gun owner in Staples with an owner of grenades, they are likely to know possession of the grenades is wrongful but not so with possession of a gun
4. Cost-benefit analysis of requiring MR
a. Ability for the prosecutor to prove MR causes administrability difficulties
b. Want to make sure the defendant actually deserves punishment, only want to punish to the extent that it is a deterrent
Public Welfare Offenses
Public welfare offenses affecting health, safety, and welfare of the general population are often strict liability offenses
Examples:
· US v. Balint: court held no MR was required for an offense punishing a drug company for selling prohibited drugs, did not require they knew the drugs were prohibited because there was a legislative interest in protecting the consumer public
· US. v. Dotterweich: court held no MR was required for an offense that drug labels were mislabeled, not even negligence, because the interest of protecting the customers
Implied MR
Courts have found that if the type of crime typically requires MR, then MR will be found even if it is not written into the statute
Examples:
· Morisette v. US: the defendant was charged with ‘knowing conversion’ of government property for taking abandoned used bomb casing and turning them into jewelry. The state argued he met the MR of knowingly because he knew he was changing the ownership status. The defense argued that knowingly meant he must have been aware it was a wrongful change of ownership status, which it was not. The court decided the defendant had to know it was wrong
· Staples v. US: the defendant was charged with possession of an unregistered automatic firearm, but he was unaware the gun was an automatic. The court required the defendant knew he possessed a weapon AND knowledge that it was automatic
· US v. X-Citement Video: the defendant was convicted of child pornography even though he did not know it was depicting a minor. The statute required knowledge of the shipping but the court also required knowledge that it was depicting a minor
Involuntary Act for Strict Liability
Although strict liability offenses do not require proof of MR, they do require proof of a voluntary act (and any other elements of the crime)
Example: State v. Baker: defendant convicted of speeding, which is a strict liability offense. He argued there was no voluntary act because he was in cruise control. The court decided that he committed a voluntary act by putting the car in cruise control, but that if there was no voluntary act, then no crime
d. Mistake of Law
A mistake of law is when a person is either aware of a law but misinterprets its meaning or a person is unaware that such law exists at all
RULE: Mistake of law is generally not an excuse unless it negates a MR requirement for an offense
· If the mistaken belief were true, it would negate the MR which is an element of the offense
Different Arguments Known as Mistake of Law
1. Element of offense: when the mistake of law negates the MR element of the crime (ie if their mistake made it so they believed they were not doing something unlawful)
a. Court are reluctant to grant this as a defense unless it is a specialized area of the law because they do not want to undermine the certainty of the legal system
2. Affirmative defense: when the defendant relied on an official statement of law which later changed OR inadequate publication of law
a. Courts are even more reluctant to grant this because it will effectively change the law
Examples:
· Regina v, Smith: a tenant destroyed an installation he had made believing it was his property, but because it was affixed to the land it actually belonged to the landlord. He did not meet the MR requirement of destroying property “belonging to another” because a mistake of law that he believed the property was his, thereby under his belief his actions were lawful
· State v. Varszegi: a tenant had missed his payments, so believing he was entitled to their possessions, the landlord broke into the leased space and took their computers. He believed the property was his because they missed payments, which was a mistake of law. He had no MR for taking property “belonging to another” so under his belief his actions were lawful
Honesty of Mistake
Even if the mistake of law is unreasonable, so long as the defendant honestly believed it, that is sufficient (although if the mistaken belief is unreasonable, that’s evidence that the mistake is not honest)
· Courts will not excuse ignorance of the law (ie didn’t know the law existed)
· Courts will not excuse a belief that a law was unjust or unconstitutional
Examples:
· Cheek v. US: the defendant was convicted of wilfully failing to file income tax returns. The court did not require his belief that he shouldn’t have to file to be reasonable. The court only required proof that the defendant honestly believed he did not have a duty to file and that he honestly believed the wages were not income. The belief he thought the law was unjust was not an excuse. On retrial, he was convicted because the jury believed he did not honestly believe wages were not income.
Mistake of Law Statutory Analysis:
1. Is there a MR term in the statute?
2. Does the MR term partner with an unlawfulness element?
3. How should this be interpreted in statutory context?
a. The defendant knowingly engages in conduct which the regulation prohibits (ex. She knows she’s buying beer with food stamps) OR
b. The defendant knowingly engages in conduct which the regulation prohibits AND the defendant knows that the regulation prohibits that conduct
i. Whether or not this is required often depends on the type of offense
Examples:
· US v. Int’l Minerals: the statute made it a crime to knowingly violate a regulation by transporting corrosive liquids. The court held the prosecution only had to prove they knowingly transported corrosive liquids, did not have to know that it was prohibited by the regulation
· Liparota v. US: the defendant bought alcohol with food stamps and a statute provided anyone knowingly using the food stamps in a manner not authorized by the statute is guilty. The court held the prosecution must prove that the defendant knew he was buying alcohol with food stamps (which violates the regulation) AND had to prove the defendant knew this was prohibited
Strict Liability and Misinterpretation of the Law
Strict liability does not require any proof of MR, so there can be no mistake of law defense that negates an element of MR
Example:  People v. Marrero: a federal correctional officer believed he was exempt from a statute prohibiting him from carrying an unlicensed gun. Because it was a strict liability element his mistake of law did not apply to any element of the offense, and misinterpretation of the law is not an excuse
C. Legality and Vagueness


a. Legality
The principle of legality is that a defendant must have fair notice of what constitutes a crime, so a court cannot retroactively create a law or change the law, they must be defined by statute
Example: McBoyle v. US: the prosecution tried to extend a law forbidding transportation of stolen motor vehicles to include planes, but the court refused because to do so would be changing the law
b. Vagueness
Vagueness may invalidate a criminal law for 2 reasons:
1. Notice: Vagueness makes it so that it does not provide proper notice of what it prohibits
2. Enforcement: Vagueness makes it so that arbitrary and discriminatory enforcement is authorized or encouraged
Example: City of Chicago v. Morales: the Chicago statute in this case was deemed unconstitutional because it allowed the police to arbitrarily enforce as there was no definition of loitering or dispersal, which would allow discrimination. Also failed to provide notice for the same reasons, citizens did not know what they were not supposed to do
Lenity: If there are different ways of interpreting a statute, the courts should take the narrowest view in favor of the defendant (and some courts say you can look at legislative intent while construing the statute, if they intended to include acts like that of the defendant or not)
IV. Homicide
Hierarchy of Homicide Offenses
First Degree Murder:
· Premeditated purpose to kill
· Enumerated felony murder
Second Degree Murder
· Purpose to kill without premeditation or provocation
· Depraved heart murder
· Inherently dangerous felony murder
Voluntary Manslaughter
· Purpose to kill with provocation
Involuntary Manslaughter
· Gross negligence
A. Premeditated Murder: Purpose to Kill
Premeditated murder requires a conscious object (ie purpose) to kill with a showing of reflection or calculation of the killing (ie weighed the consequences)
a. Deferential Carroll Approach
The Carroll approach is deferential to the fact-finder, and typically only requires a showing of intent to kill to show premeditation under this approach
· Time element: although it is a factor to consider, the brevity of time between the killing and the decision to kill is not necessarily dismissed as not being premeditated
· Self-control: do not consider the rashness or inability to control your behavior as an excuse that would negate a voluntary act
Example: Commonwealth v. Carroll: a man shot his wife with a gun on his windowsill after an argument, but after the argument had ended and she was going to sleep. There was clear purpose to kill. There was premeditation even though no significant prior planning and there was not a lot of time between the argument and the killing. This shows the flexibility of the approach
b. Stricter Anderson/Guthrie Approach
The Anderson/Guthrie approach is stricter and requires more instruction for the jury. Requires proof of something more than just intent to kill for premeditation
· Typically would require more time before the killing and the decision to kill, but again time is just a factor to consider, more focus is on the coolness and calculation of the defendant
Anderson Factors
1. Planning of killing: the defendant’s behavior indicates a plan to kill
a. Ex. buying a gun, setting up a scene, planning how to dispose of the body
2. Relationship with the victim showing motive: the defendant’s prior relationship with the victim indicate a motive
a. Ex. longstanding issue with the victim, such as a rival of yours or a wife who cheated on you multiple times
3. Manner of killing: the way the defendant killed the victim shows the defendant must have had some preconceived design or calculation
a. Ex. contrast a sniper shooting someone with a rifle with a man who grabs a kitchen knife and stabs someone
You do not need to meet all of these factors to show reflection or calculation
Examples:
· State v. Guthrie: the victim was teasing the defendant about his nose, and the defendant removed a knife and stabbed and killed the victim. He was convicted, but the court reversed it because the jury did not consider any premeditation, they assumed since he had intent to kill it was premeditated
· State v. Forrest: man brings a gun to the hospital to kill his terminally ill father who wants to die, this was premeditated based on planning, relationship, and manner
· A hired hitman
B. Voluntary Manslaughter: Provocation


a. Common Law Approach
RULE: voluntary manslaughter requires proof of:
1. Murder MS (purpose to kill)
2. While actually greatly impassioned AND the passion was reasonably provoked
PASSION:
· The passion must be reasonable, not the killing itself
· Will include assessment of any cooling off period, typically negates provocation
· Words alone are not adequate to constitute provocation unless they are accompanied by conduct indicating an intent to harm the defendant
· The law has traditionally regarded sexual infidelity as adequate provocation, but typically require the defendant to have found them actually having sex and that the two are married
· Cultural norms allow more ‘passion’ for men than women
Rival Theories of Provocation
· Justified strong passion -> less culpability or dangerousness for loss of moral control
· Reduced rationality due to strong emotion -> less culpability for loss of moral control
REASONABLE:
Rival Approaches to Assessment of Reasonableness
1. In a categorical jurisdiction the judge determines if there is potentially reasonable provocation, and then the jury makes the ultimate determination of if it is reasonable. Only a few specific circumstances serve as legally adequate provocation - words are not enough
a. Mutual combat, extreme assault and battery, injury or serious abuse of a close relative, illegal arrest, sudden discovery of spouse’s adultery
b. Example: Girouard v. State: the defendant killed his wife with a kitchen knife he hid under his pillow during an argument. Her words during the argument were not enough to constitute provocation. His powerful reaction of slitting his wrists after show his emotional response, but conviction upheld because provocation was words alone
2. In a discretionary jurisdiction the jury only makes determinations of reasonableness - words may be enough
a. Example: Maher: the defendant found out a man was sleeping with his wife, so he went and shot him. The court said that the jury should determine if his reaction to the cheating was reasonable enough to make this a manslaughter offense instead of murder
Non-Provoking Victims
· Must be provoked by the victim or the defendant must reasonably believe the victim was provoking him/her
· Ex. Killing an innocent bystander because of your rage at your wife is not provocation
· Ex. Killing someone thinking they were the one who provoked you is provocation
· Ex. Killing someone laughing along with the initial provoker is provocation
· Defendants who elicit provocation can still use provocation
· Ex. The defendant insulted a man who started to fight the defendant, then as a reaction the defendant killed the man


b. MPC Approach
RULE: voluntary manslaughter requires proof of murder mens reas and
1. The defendant acted under the influence of an extreme emotional disturbance
2. For which there was a reasonable explanation or excuse
a. Reasonableness is determined from the viewpoint of a person in the actor’s situation under the circumstances as he believes them to be
b. As determined by the jury
Examples:
· People v. Casassa: the defendant was rejected by the plaintiff, he then began acting bizarrely towards her and eventually broke into her apartment and killed her. He claimed EED, but the jury ultimately decided he was acting under EED but it was not reasonable
Individualization
Courts do not generally allow the individualization of the defendant when considering reasonableness
· Example: People v. Casassa: could not argue he had a mental illness so it was reasonable, had to argue it was reasonable given the standard of a normal person
Exception: will consider some individualization based on age, gender, or similar factors but never for individual inability to use self-control, individual peculiarities, or the person’s character 
C. Depraved Heart Murder: Extreme Recklessness
A depraved heart murder requires extreme recklessness by extreme indifference to the value of human life created by a substantial and unjustifiable risk of which the defendant is aware
· Requires a ‘plus factor’ of either the danger or the awareness
EXTREME INDIFFERENCE: No clear rule on what extreme indifference is, but typically look for outrageous behavior
AWARENESS: if the defendant lacked awareness due to bad attention priorities, courts consider this moral disregard of a risk, so implied awareness
UNJUSTIFIABLE: need an overriding necessity to be justifiable
Examples:
· US v. Fleming: the defendant was driving crazy and while under the influence, and he lost control of the car, resulting in another driver’s death. He was convicted because he was driving even more recklessly than the standard drunk driver because his high speed and swerving
· People v. Protopappas: the defendant oral surgeon did not call an ambulance or pay attention to his patients when there was alarming evidence of medical needs, resulting in brain damage or death to the patients. He was aware of the risk based on his experience as a surgeon and his warnings to his staff, or if he was unaware it was because of poor attention priorities due to his ego as a surgeon. He showed extreme indifference based on his outrageous actions and callousness.
· Texting and driving: this is definitely dangerous without justification. There is more ‘extreme indifference’ if you’re speeding, and more awareness of risk. A bus driver is even more aware because of his professional responsibility and the risk is even higher because of the damage a bus can do as compared to a car. If there is a past ticket for texting and driving, awareness is even easier to establish
D. Involuntary Manslaughter: Unintentional Homicide
The MPC creates 2 crimes:
1. Manslaughter: disregard of a risk the defendant was actually aware of
2. Negligent homicide: disregard of a risk the defendant should have been aware of
a. Reckless Involuntary Manslaughter
Reckless manslaughter requires reckless disregard of a substantial and unjustifiable risk of which the defendant was aware
Example: People v. Hall: the defendant was an experienced skier who was skiing too fast for the conditions and ended up colliding with a skier below and killing him. The court upheld his conviction because Hall consciously disregarded a substantial and unjustifiable risk of which he was aware
b. Negligent Involuntary Manslaughter
Negligent involuntary manslaughter requires gross negligence, meaning acting negligently by a gross deviation from the standard of care of a reasonable person for which there is a substantial and unjustifiable risk which the defendant should have been aware of
REASONABLE PERSON: will not individualize the defendant on lack of education, culture, race, etc. 
SHOULD HAVE BEEN AWARE:
Rival View of Culpability
1. Majority: Notice of reasonably warning facts = should be aware of risk
2. Notice of reasonably warning facts + individual capacity to understand the risk = should be aware of risk
Example: State v. Williams: parents did not take their child to the hospital for tooth pain because they feared their child would be taken away, and as a result the child died. They had a duty to act and omission by failing to take the child to the hospital. Because a reasonable person would’ve taken the child to the hospital given the child’s illness, they were convicted on negligence for a deviation from the standard of care of a reasonable parent because they should have been aware of the risk
E. Felony Murder
Felony murder makes a defendant guilty of murder if he has committed a sufficient felony which caused a death
· Return of the heightened culpability formula: Act with MR for a lesser crime -> result of greater crime = guilt for greater crime
· The merger rule: the committed felony must have an independent felonious purpose beyond simple violent intent (ex. Money for robbery, fire for arson, sex for rape VS. assault with a deadly weapon, which has no independent felonious purpose)


a. Enumerated Felony Murder
Enumerated felony murder: committed a statutorily designated felony resulting in death = murder
Examples:
· Defendant in robbery kills to avoid capture, or tries to knock someone out to avoid capture but they die from the injury
· People v. Stamp: death from robbery-induced heart attack, since robbery is an enumerated felony, guilty of murder
· Stamp case but the driver has been told there will be no violence involved in the robbery, still murder because he is involved in an enumerated felony
Attempt
· Even if the felony is uncompleted (attempted felony), if death results it is still felony murder
· If the felony does not cause death, there is no attempted felony murder


b. Inherently Dangerous Felony Murder
Inherently Dangerous Felony Murder: commit inherently dangerous felony resulting in death = 2nd degree murder
· The felony as defined by statute must require conduct that is inherently dangerous to human life: is it possible to commit the felony without endangering human life?
Examples:
· People v. Phillips: the court did not allow felony murder because grand theft was the felony and that crime is not inherently dangerous to human life per the statute, even though in this case it resulted in the death of a child because the defendant falsely convinced them not to get cancer treatment and use his pseudo-methods instead, resulting in death
· People v. Burroughs: the court did not allow felony murder when the statute required practicing without a license resulting in risk of harm, illness, or death. The court said this offense doesn’t  require risk to life, could just be risk of injury, such as breaking an arm
V. Causation
RULE: To satisfy causation, the defendant’s acts must be both a but for (factual) cause of the victim’s death and the proximate cause of the victim’s death

A. But For Cause
BUT FOR CAUSE: without the specific act by the defendant, the result would not have occurred
Examples:
· State v. Montoya: private bodyguard shot and severely wounded a man, then D took the victim to a secluded location and left him there to die. Testimony established only that immediate medical attention could have saved the victim’s life (not would have). The prosecution couldn’t prove the D’s conduct proved beyond a reasonable doubt that but for the D’s actions, the victim would’ve survived so no conviction even though the D wanted the victim to die
· State v. Muro: mother found husband had beaten their child w/ a skull fracture and waited 4 hours before getting her medical help, daughter later dying. Causation not established there is only evidence there was a 90% chance the daughter would’ve survived w/ earlier attention, need 100% to prove causation.
· Burrage v. US: heroin was found as a contributing factor in the victim’s death, but the court required more than that for conviction, required the drugs be a “but for” cause of the death

B. Proximate Cause
PROXIMATE CAUSE: is there a close enough relationship between the defendant’s act with MR and the result to make it just to hold the defendant criminally responsible for the result?
· For proximate cause, the result must be foreseeable and not too accidental or remote
· The defense and prosecution can strategically frame the events to appear more or less foreseeable by making them more general or more specific
Easy cases: where proximate cause is not a significant issue
D acted w/ required MR toward death o the victim AND had the same MR toward the actual manner in which death occurred (no surprises regarding the manner of death)
Hard cases: where proximate causation is a real issue
D acted w/ required MR toward death of victim but did not anticipate (did not have the same MR toward) the actual manner in which death occurred (significant surprise regarding the manner of death)
Examples:
· Man puts a poisoned drink by wife’s bedside intending her to drink it, she dies in her sleep of a heart attack - no but for cause here
· Same but she spits out the poison and goes to the bathroom to rinse out her mouth and slips on water, falling to her death - man’s act is a but for cause, but not convincing because she would’ve gone to the bathroom anyways most likely; she died by an unanticipated means, it doesn’t make sense to say he killed her by her falling in the bathroom
· Tries to shoot her husband but misses, he tries to flee on a train and is killed in a train wreck - but for causation is there but this is not convincing; similarly to the bathroom incident, not connected to the defendant’s actions
· Accused shoots at deceased intending to kill him, the bullet misses but deceased dies of fright - but for causation is here, even though there is a surprise here in the way in which death occurs, it was still closely connected enough that we would say they are actually liable for the homicide
Themes of Foreseeability:
1. Predictability - statistical likelihood of this result occurring as a consequence of the defendant’s chosen conduct
2. Normative assessment - social judgment of the value/social wrong of the defendant’s conduct as compared with conduct of others who contributed to the result
a. Who we want to blame, who is most responsible for the outcome
Examples:
· People v. Acosta: on a stolen car chase, 2 helicopters crashed into each other and the pilots died. The court held proximate cause to be sufficient because the crash was reasonably foreseeable given the inherent danger and risk in a car chase. The defense argued it wouldn’t be foreseeable there would be a crash in the air as a result of a chase on the ground, but the majority said foreseeable enough
· People v. Brady: midair collision of 2 firefighting planes causing the pilots’ deaths after one approached from the wrong direction after defendant had recklessly started the fire and spread to his meth lab nearby. Defendant was convicted of causing both deaths, saying it they were reasonably foreseeable given the fire (helicopters are expected) and the need to interact with the ground activities makes the crash more likely. The wrongdoing here is more closely related to the helicopter activity than in Acosta
· People v. Arzon: the defendant set fire to a couch in an abandoned building, the fire department was unable to stop the fire, and an unrelated second fire caused injuries to firefighters resulting in death. The second fire made it arguably unforeseeable, but the court said it is foreseeable enough because a fire would obviously put the firefighters in danger, and we want to blame the defendant
· People v. Warner-Lambert: a corporation using a potentially explosive substance and who had been warned of the hazard had an explosion occur, but they were not sure what caused the explosion: the substance or an unforeseeable spark of machinery. The court dismissed the indictment, holding the evidence was insufficient to establish foreseeability of the explosion because it may have been caused by the spark of machinery. A normative assessment included that we are less likely to want to hold them liable because they are making a consumer good
a. Medical Malpractice:
Courts tend to make a defendant who causes injuries to a victim also responsible if medical malpractice later occurs because the defendant’s contribution to the death was so significant as to prevail on proximate cause despite a third person’s wrongdoing
· Aspect of the normative assessment, the original wrongdoer is more ‘deserving’ of punishment than the hospital
Examples:
· State v. Shabazz: defendant stabbed the victim who was taken to the hospital and died due to heavy bleeding resulting from surgery. The court excluded evidence showing the hospital to have been grossly negligent because there was no way to show the gross negligence of the hospital was the sole cause of the victim’s death, as the stab wounds would have been fatal without medical treatment, so the hospital’s gross negligence was not the sole cause of the death
· United States v. Main: the defendant ran his truck off the road while fleeing a traffic stop at high speed. The passenger was in the wreckage alive and the responding officer did not move him for fear of aggravating his injuries, but the passenger later died because he could not breathe in that position. On appeal, the court ruled the jury would determine if the victim’s death was within the risk created by the defendant’s conduct


b. Victim Contribution
When a victim’s voluntary actions contribute to their death, we are less likely to blame the defendant’s contribution to the death as a proximate cause per normative standards
We can also look at the acts of third parties to see if they contribute more to the death, per normative standards we would be less likely to hold the defendant responsible in such a case assuming we can place the blame on that person instead
Examples:
· Commonwealth v. Root: with two men in a drag race, one man went into opposing traffic and crashed, resulting in his two. Root was the other driver and was not convicted because his reckless conduct was not a proximate cause of the driver’s death, the court blamed the victim for the death
· State v. McFadden: similar fact pattern to Root, but the second driver when striking the other vehicle kills both himself and an innocent victim, the court held the surviving driver as a proximate cause of both deaths
· People v. Kern: group of white teens assaulted several black men, one of whom was struck by a car and killed when trying to flee; the court held the defendant’s actions were a sufficiently direct cause of the death because his only options were to flee or be assaulted
· People v Matos: the defendant was running from the scene of a robbery he had just committed and a police officer fell to his death while in pursuit; court upheld a conviction because the pursuit of the officer was a performance of his duty and his death was a foreseeable result of the defendant’s crime and subsequent flight
· Commonwealth v. Atenció: victim died while playing Russian roulette. The defendants, other participants in the game, encouraged the game by participating. Their convictions were held because there was a high probability of death and a normative assessment causes us to want to blame them due to lack of social value of the game. Their actions were held as a proximate cause
· Contrast with the person starting the game being the one to die, or a game not having been started yet and the person while waiting for you to arrive shoots and dies - all of these are less predictable and we have less desire to blame
Assisted Suicide
In most courts, not chargeable for homicide for assisting a suicide since the victim has made an independent choice and are the most responsible for their death
c. Transferred Intent
Under the doctrine of transferred intent, a defendant’s intent to kill A is transferred to B if the defendant accidentally kills B instead of A
· The death must be in the same manner as anticipated for the intended victim
Example: a man tries to poison his wife, but the child drinks the poison instead and dies. The man’s purpose to kill the wife transfers to the child
VI. Burden of Proof and Jury Trial
2 kinds of mistakes that can be made:
1. Erroneous conviction
a. We care more about reducing this, creates a bias in favor of the defendant when we are uncertain about the facts
2. Erroneous acquittal
A. Burden of Proof
RULE: require proof “beyond a reasonable doubt”
Who Bears the Burden of Proof
The burden of production, meaning producing an issue, is typically on the defense to raise a reasonable doubt to that element
The burden of persuasion, meaning the proving to the jury beyond a reasonable doubt, is either on the defendant or the prosecution
· If it is an essential element of the offense, the prosecution has the burden of production and the burden of persuasion
· If it is an affirmative defense, the defendant has the burden of production and the burden of persuasion is up to the legislature (may be either on the defendant or the prosecution)
Whether the element is an essential element of the offense or an affirmative defense is pure formalism which can be adjusted based on how the statute is written
· Example: Patterson v. NY: the Maine statute required intent to kill without provocation, and the NY statute required intent to kill and allowed provocation as an affirmative defense. For Maine, the prosecution would have to prove no provocation, in NY the defense would have to prove there was provocation
B. Presumptions
A presumption either allows or requires the jury to make a factual or legal conclusion based on proof of predicate facts
When presumption are allowed
Presumptions that deal with an element of the offense that the prosecution must prove beyond a reasonable doubt are:
· Mandatory Assumption: Not allowed if it mandates or suggests that proof of the predicate facts shifts the burden of proof for an element of the offense to the defense
· Ex. presumption negates purpose MR by saying the law presumes that persons intend the natural and probable consequences of their actions
· Permissive inference: Allowed if it just permits the jury to reach a factual or legal conclusion about an element of the offense based on the predicate facts and proof
· Ex. presumption for purpose MR by saying you may consider that persons generally intend the natural and probable consequences of their actions, but the prosecution must still prove beyond a reasonable doubt
C. Jury Trial
The Constitution guarantees a right of jury trial in all criminal cases
Example: Duncan v. Louisiana: the USSC required the state court to allow the case to be tried by a jury
Jury Requirements
· The pool of jurors must be roughly representative, but there are no requirements for the final jury
· Juries typically require 12 people and they must come to a unanimous decision, but this varies
· Jury nullification: the power of the jury to acquit regardless of the law or evidence
VII. Attempt
A. Mens Rea for Attempt
Basic MR structure:
MR for attempt + MR requirements of the underlying offense = Combined MR requirements for attempt
· The MR for attempt is purpose
Result Offenses vs. Conduct Offenses
· Conduct offenses: For attempt MR, the defendant must purposely seek to commit the voluntary act required for the underlying offense, plus all other MR requirements for the underlying offense (if any) which are unchanged
· All offenses without an explicit, statutory requirement of physical harm done to person or property
· Result offenses: For attempt MR, must prove that defendant acted with the purpose to accomplish the result, plus all other MR required for the underlying offense (if any) which are unchanged
· Typically have an explicit statutory requirement that to be guilty, the accused must cause a particular physical harm to person or property
· Ex. to be guilty of homicide, someone must die, so this is a result offense
Examples of Conduct Offenses:
· Burglary: “whoever knowingly enters or remains unlawfully in a building with purpose to commit a crime therein” - this is a conduct offense because it does not require physical harm. The voluntary act is entering, so they must have a purpose to enter or a purpose to remain unlawfully. The subsequent MR of purpose to commit a crime must also be proved
· Possession of unlicensed firearm: “knowing possession of a firearm without a required license” - this is a conduct offense. The voluntary act is possession of something, so they must have a purpose to possess. Also need subsequent MR for knowing and SL for without a required license
· Dangerous driving: “driving in an unreasonably dangerous matter” - conduct offense. The voluntary act is driving, so they must have a purpose to drive. The subsequent “unreasonably dangerous driving” is negligence and must also be proved
· Possession of Marijuana: “knowing possession of a controlled substance and proof that the substance is weed” - conduct offense. Need purpose to possess something, knowledge it is a controlled substance, and strict liability of it being weed
· Furnishing alcohol to an underage person: purpose to furnish someone with something, knowledge it’s alcohol, strict liability of age
Examples of Result Offenses:
· Smallwood v. State: murder is a result offense, so Smallwood had to have the purpose to kill for attempted murder. He has not used a condom in his sexual assaults despite being aware he was HIV positive. Could have proved a lesser MR, but since it is attempt we need purpose which was not shown in this case, so no conviction for murder
· Thacker v. Commonwealth: a man fired a gun at the light in a tent where a woman was, but did not hit her. The court held no purpose to kill
B. The Act Requirement
As an attempted offense is an uncompleted act, to meet the act requirement court evaluate how close the defendant was to committing the completed act to determine if they have met the act requirement for an attempt at the offense
MAJOR RULES: Jurisdictions will choose which rule they apply
1. Dangerous proximity to success (common law - Rizzo)
a. Considers what steps have not yet been done, late in the time spectrum
b. Acts of preparation are not enough for attempt 
c. Gives the defendant time to ‘repent’ or change their mind
2. Substantial step strongly corroborative of [firmness] of actor’s purpose (MPC)
a. Considers what steps have already been done, early in the time spectrum
b. Acts of preparation may be enough if they are intensive enough
c. Firmness is not necessarily required because this is difficult to prove
Minority Rules:
1. Equivocality test: look for an unequivocal act that if we were watching a silent movie of the defendant’s actions, they have done something that ‘looks’ criminal to us
a. Admissions or mere words mean nothing under this test
2. Last step rule: they have done the very last thing before committing the crime
Examples of Dangerous Proximity:
· People v. Rizzo: three men were attempting to rob someone, but they never found the man they were planning to rob and the payroll he was carrying. Under the dangerous proximity test, they had not satisfied the voluntary act
· Commonwealth v. Bell: police undercover got the defendant to agree to follow them to a parking lot whereby he would supposedly pay to have sex with a child, they arrested him after he followed them but was not convicted of attempt because there was no child and he hadn’t paid to have sex with the child, so not dangerously close enough
· US v. Jackson: a group had done extensive planning to rob a bank, had planned to do it once but put it off to a later date, they returned on that date but ran away when they spotted the FBI. Under dangerous proximity, they had only done preparation so not enough for attempt
· US v. Still: the defendant is in a van by a bank preparing to rob it when he is caught by the police, inside the van has a bomb and a ransom note, and he admits he was 5 minutes from robbing the bank. Under this test, this was not dangerously close enough because he had time to change his mind
Examples of Substantial Step:
· People v Rizzo: under this test, the extensive preparation of the defendants may be sufficient for conviction, but their firmness may be questioned because they could’ve decided not to follow through with the crime, no clear demonstration of firmness 
· US v. Jackson: under this test, they had done a lot towards robbing, including all of the preparation. But may not have firmness because they had already backed out once. The court affirmed convictions under this test
· US v. Still: he had done a lot of substantial activity, but a more substantial step would’ve been walking towards the bank or at least leaving the band. The court acquitted under this test
Abandonment: the defendant has committed an offense but ‘abandons his criminal purpose’ (ex. Robbing a store and then returning the money)
1. Common law approach: do not allow abandonment to negate an offense
2. MPC approach: allow abandonment to negate an offense when there is a “complete and voluntary” renunciation of criminal purpose
a. Not enough if motivated by fear of getting caught
C. Impossibility
RULE: it is not a defense to attempt if the defendant is not able to complete a crime because it is not possible to commit the crime
Example: People v. Dlugash: Dlugash shot the victim after the victim had already been shot 3 times and was probably already dead. But because it was possible the victim was still alive when Dlugash shot him and Dlugash believed he was alive (but would soon die), he was guilty of attempted murder
Impossibility Analysis:
1. Identify the missing element that can’t be proven because of the situation, the part of the underlying offense that could not be satisfied because the actual circumstances were different than what defendant believed
a. Ex. Dlugash - the missing element was that the victim was alive
2. Do attempt analysis:
a. Act + MR for attempt at the offense
b. For missing element - does hypothetical reasoning satisfy? If things were the way the defendant thought they were, would this satisfy the element of the offense?
i. Ex. Dlugash - if he was alive, this would satisfy the element for murder. The defendant thought he was alive, so this satisfies the element
Examples:
· Receiving stolen goods, knowing them to be stolen: defendant buys a watch believing it to be stolen. Has the voluntary act to receiving, purpose to receiving, and if the situation was as they thought, knew it was stolen, so guilty of attempt to receive stolen goods
· Purposely shooting a deer, knowing it to be out of season: defendant shot a ‘deer’ but it was actually stuffed. Has the voluntary act of shooting, purpose to shoot, knowledge it was out of season. If it was real as the defendant believed he would be guilty, so guilty of attempt
· Variation: if he realized it was fake before he shot it, would not be an attempt
· Drug distribution within 1000 feet of a public school (SL element): defendant goes to a closed down school to sell drugs but believes it is active. Has voluntary act of distribution and purpose to distribute. If the school was active as he thought he would’ve been guilty, so guilty of attempt
· Driving with an open container of alcohol: defendant thought he was drinking beer in a car but it was actually root beer. Because he believed it was beer, guilty of attempt
Distinction: if you do something believing it to be a crime but it is not a crime, you are not guilty of attempt (ex. You believe you are driving with an open container of alcohol but it’s actually root beer, but in this state driving with an open container of alcohol is not a crime. Thus, no attempt)
VIII. Self-Defense
Self defense is an affirmative defense for which the defense has the burden of production and the burden of persuasion typically is on the prosecution to prove there was not self-defense
RULE: Right to use deadly force in self defense when the defendant honestly and reasonably believes they face an unlawful imminent threat of death or great bodily harm against a person
· Consider both the perspective of the defendant at the time and our own retrospective perspective of the situation
· Honesty is a subjective standard, reasonableness is an objective standard
· Do not consider cultural aspects or psychology unusual to the defendant when evaluating reasonableness
· Ex. People v. Romero: the defendant stabbed and killed a person who might have endangered his little brother, the court ruled the defendant couldn’t admit into evidence his Hispanic cultural value of paternalism
· Ex. Moore v. McKune: the defendant shot and killed a police officer who forced his way into defendant’s home while responding to a report that defendant’s wife was being violently abused, defendant argued his alcoholism and drug abuse caused him to suffer from paranoid delusions and hallucinations but the court rejected this
· Imperfect self-defense doctrine mitigates charges against a defendant who honestly but unreasonably believes they face an unlawful imminent threat
· You are justified to defend another person if you honestly and reasonably perceived an imminent unlawful threat
· Self defense transfers if you accidentally kill someone while defending against an assailant
· Ex. People v Adams: man shot and killed his assailant, the bullet passed through the man’s body and killed a bystander, the self-defense excused him from that death as well
Factors to consider when evaluating honesty and reasonableness:
1. The physical movements of the would-be assailant
2. Any relevant knowledge the defendant had about that specific person, such as a past relationship where they had threatened the defendant before
3. The physical attributes of all persons involved, including age and size
a. Not intended to include race, but does in reality
4. Any prior experience which could provide a reasonable basis for a belief the other person presents a threat
a. Ex. Goetz: the defendant has been mugged before, so likely he is honestly afraid OR could show he is less honest (or less reasonable) because he had been able to ward off muggers before without shooting them by just showing his gun
b. Ex. Goetz: his prior experiences of being mugged may make his response more reasonable because if you are more able to assess a threat OR could make you less reasonable because it will make you hypersensitive 
5. The necessity of the self-defense
a. Ex. Goetz: he shot them multiple times, once his fear had dissipated and he had warded them off there was no reason to shoot again
IMMINENCE OF THREAT: The threat which the defendant is using self-defense against must be an immediate threat
Examples:
· Commonwealth v. Sands (Virginia 2001): woman was in an abusive marriage which she was unable to leave, the husband threatened her with death and a gun, on one such occasion she got a fun and shot her husband while he was lying in bed watching TV. The court found insufficient evidence for a self-defense instruction b/c there was no imminent danger at the time of the shooting even though the D was otherwise in genuine fear for her life.
· State v. Schroeder: prisoner killed his cellmate who threatened to kill him during his sleep, court held no self-defense instruction because no imminent threat
· Ha v. State: after a physical confrontation with a gang member the D feared the man would eventually kill him, so he shot and killed him when the victim was unaware. The court distinguished the inevitable harm here from imminent harm, and thus held no self-defense instruction
A. Domestic Violence and Syndrome Evidence
RULE: We allow BWS testimony to help establish the honesty and reasonableness of an abused woman facing imminent threat from the abuser
Self defense can be used for the homicide of an abuser in domestic violence situations
Syndrome evidence is generally not allowed because it is a peculiarity of the defendant, but in domestic violence situations it is allowed for reasonableness and honesty of the threat because patterns of past behavior and experience in domestic violence
· Still look at the reasonable person and not a reasonable abused person, but prior experiences of give reference to evaluation of a threat for reasonableness
Examples:
· State v. Kelly: expert was not allowed to testify on battered women’s syndrome to explain the actions of the defendant in killing her abusive husband, but on appeal the court allowed it because it would affect the jury’s evaluation of the honesty and reasonableness of the defendant’s fear
· Ex. not extended to PTSD for veterans
· Werner v. State: not extended to the son of a Nazi concentration camp survivor, a victim of so-called Holocaust syndrome, causing people to be unusually assertive in confrontational settings as a reaction to the memory of victims of concentration camps who did not fight back - court held it was merely a “psychological peculiarity”
B. Retreat and Aggressors
Retreat v. Aggressor Rules:
An innocent party’s use of deadly force triggers a possible retreat obligation
An aggressor’s use of force raises issues of obligation to withdraw
a. Retreat
MAJORITY RULE: there is no obligation to retreat if you are an innocent party, you are entitled to stand your ground
MINORITY RULE: there is an obligation to retreat in a public space when you use deadly force against an assailant ONLY if you can do so with complete safety
· Castle exception: No obligation to retreat in the home
· No obligation to retreat when using non-deadly force
Examples:
· State v. Abbott: during a fist fight, Abbott got a hold of a hatchet and used it. There was no complete certainty that he could retreat safely, so no retreat obligation
· State v. Smiley: Smiley drove a drunk man in a cab, the man got out then pulled a knife, Smiley could’ve driven away but shot the man. He could’ve easily retreated so he had no self defense claim, but under a no-retreat/stand your ground would’ve been fine
b. Aggressors
COMMON LAW RULE: once you have started a conflict, you are the aggressor and you have no right to self-defense unless you renounce and withdraw even if there is some danger in doing so
MPC LAST WRONGDOER RULE: the original aggressor in a conflict may use deadly force in self-defense against excessive deadly force by an original victim who has wrongfully escalated the level of violence
Examples:
· US v. Peterson: As the victim was leaving, Peterson got a gun and threatened to kill the victim. The victim began to approach with a weapon and Peterson shot and killed him. Because Peterson was the original aggressor, he could not use self-defense because the victim was approaching him. Peterson was convicted
· Allen v. State: Leathers struck Allen in the face w/ a garden rake, then drove away. Allen pursued and shot Leathers. Allen was convicted of 1st degree murder b/c she lost the right to self defense by provoking the confrontation (or at least re-initiating it)
· Andrews v. US: D had been warned not to go to the house and the woman threatened to kill him if he showed up, he went anyways and when she tried to attack him w/ a knife he shot her. Found no self-defense b/c he provoked the conflict by voluntarily and unnecessarily placing himself in a position where he knew there would be violence
C. Law Enforcement Use of Force
Misdemeanors
The law enforcement is not allowed to use deadly force to prevent a misdemeanor or to arrest someone who committed a misdemeanor (ex. To arrest a motorist for a traffic violation) unless there is a reasonable fear of death or great bodily harm to the officer or others
Examples:
· Plumhoff v. Rickard: drunk driver fled recklessly driving from the police, they eventually fired into the fleeing vehicle and killing the driver. The court held their actions permissible b/c of a grave public safety risk.
· Scott v. Harris: sheriff signaled Harris to pull over for speeding, he fled and the sheriff chased him, eventually ramming him in the rear, resulting in a crash causing severe injury to Harris. The court held the officer entitled to summary judgment b/c Harris posed grave danger to innocent bystanders
Felonies
RULE: The law enforcement’s use of deadly force is not allowed in order to arrest a fleeing felon unless the officer had:
1. Probable cause the suspect committed a felony and
2. Probable cause that deadly force was necessary to prevent the suspect’s escape and
3. Probable cause that the suspect posed a significant risk of death or serious injury to the police or others (this is the addition)
Example: Tennessee v. Garner: the victim was fleeing a burglary and the officer shot him, this was not an okay use of force because he did not pose a significant risk of death or serious injury to anyone
IX. Rape
MAJORITY RULE:
Extrinsic force jurisdictions
1. Specific sexual act
2. Victim nonconsent OR victim incapable of consent and the defendant had notice of incapacity
3. Sexual act done by force or threat of force, meaning either:
a. Direct physical force (sufficient to preclude or overcome victim resistance) OR
b. Threat sufficient to cause reasonable fear in the victim (that precludes or overcomes resistance)
Examples:
· State v. Rusk: the court ruled the victim did not resist because of a threat of force that cause her fear and overcame her resistance. The threat was evidenced by his behavior, and the reasonableness was enforced by his threatening behavior
· State v. DiPetrillo: the court held the prosecution must prove physical force must be shown, and an implied threat based on the employee-employer relationship was not sufficient to establish a threat with a reasonable fear
MINORITY RULE:
Non-extrinsic force jurisdictions
1. Specific sexual act
2. Victim nonconsent OR victim incapable of consent and the defendant had notice of incapacity
3. Sexual act done by force or threat of force, meaning:
a. Direct physical force OR
b. Threat sufficient to cause reasonable fear OR
c. Sexual act where defendant reasonably should have been aware of victim's nonconsent (ie reasonableness, should have been aware)
2 Tests:
1. Fact test: who do we believe?
2. Responsibility test: who is responsible, need to make it clear there is not consent or need to make sure there is consent?
X. (Voluntary) Intoxication
A. MPC Approach
Key voluntary intoxication questions:
1. Does the law allow the defendant to argue that he lacked some form of MR required for the offense because of voluntary intoxication?
a. If the MR is purpose and knowledge, you can argue there was no purpose because of intoxication
b. If the MR is recklessness, the answer to this is no. We assume awareness of the risk if you are unaware because of your intoxication
c. If the MR is negligence, the “reasonable person” is sober for the “should have been aware” analysis. More likely to be acting unreasonably if you’re intoxicated
2. If such argument is allowed, will it work on the facts of the case?
a. Did the defendant have the mental capacity to form the required MR?
b. Based on all the facts, including voluntary intoxication, did the defendant actually act with the required MR?
Examples:
· Purpose to do great bodily injury: A drunk guy is upset that his girlfriend broke up with him, so he throws a big rock from the top of the building saying “I hate you” and it falls down to hit his girlfriend on the street below. The MPC allows the defense to argue that he was so drunk he couldn’t have the purpose to do great bodily injury. But under the facts, he did have a purpose to hurt her
· Purpose to do great bodily injury: A drunk guy sees his ex leaving and he laughs maniacally, drops rock and says “watch out”, he tells the police he thought it was “funny” and just wanted to scare them. The MPC allows the defense to argue that he was so drunk he couldn’t have the purpose to do great bodily injury. Under the facts, he did not have a purpose to cause great bodily injury, only had a purpose to do something funny
· Reckless endangerment: same as the first hypothetical but in this case since the MR is recklessness, the defense is not able to argue the defendant was not aware because of his intoxication. Thus, he would be guilty
B. Common Law Approach
The common law approach allows the defendant to use evidence of intoxication to argue that he lacked some form of MR required for the offense for specific intent crimes, but not for general intent crimes
Specific Intent v. General Intent
· Specific intent crimes are described with a further mens rea as well as the wrongful act itself, the further mens rea is the specific intent (ie w/ intent to, w/ knowledge that)
· General intent crimes are described by designated the wrongful act by itself
Key voluntary intoxication questions:
1. Does the law allow the defendant to argue that he lacked some form of MR required for the offense because of voluntary intoxication?
a. Yes for specific intent, only to the “with intent to” aspect
b. No for general intent
2. If such argument is allowed, will it work on the facts of the case? (this doesn’t change from the MPC approach)
a. Did the defendant have the mental capacity to form the required MR?
b. Based on all the facts, including voluntary intoxication, did the defendant actually act with the required MR?
Examples:
· A man drinking at a football game steals from a store and is arrested for larceny, which is a specific intent crime because it requires “with intent to deprive the owner of the property permanently”. Thus, we allow evidence of intoxication, but it is unlikely that on these facts the intoxication would negate MR
· People v Hood: the defendant drunkenly shot a police officer in the leg and was convicted of assault with a deadly weapon. The court did not allow evidence of intoxication for MR because this is a general intent crime
· State v. Stasio: the defendant was convicted of assault with intent to rob, which is a specific intent crime. The court allowed evidence of intoxication 
XI. Insanity and Related Defenses
Insanity is an affirmative defense that can only be raised by the defendant and for which the defense usually bears the burden of persuasion
· The effects of an insanity acquittal are great, hence why only the defendant can raise the issue
· Cruel and unusual punishment restrictions bar execution of the insane
· All jurisdictions have a presumption of sanity
Involuntary Commitment
A person can be involuntarily committed if, because of a mental health disorder, the person is:
1. A danger to self or
2. A danger to others or
3. Gravely disabled (unable to survive on own)
A. M’Naghten’s Case
M’Naghten Rule:
1. Because of mental disease or defect
a. McDonald test OR APA test
2. Defendant does not know the nature or quality of his action (physical acts) OR
a. Difficult to prove
3. Does not know that his act is wrong (in a moral sense)
a. Usually let the jury figure it out, this is usually the issue
b. Indications of escaping police is evidence of knowing the act is wrong
c. Usually look for a ‘crazy’ motive
Examples:
· M’Naghten’s Case: the defendant tried to assassinate the secretary to the Prime Minister based on delusions that a political party was after him. Because he was in fear of his life, he believed what he was doing was not morally wrong because he was defending himself as a result of his misunderstanding of reality
· State v. Green: the defendant shot a police officer because of his delusions and he had a history of mental disease and violence. He did not understand what he did was morally wrong because of his delusions, so he had the insanity defense
· Yates v. State: the defendant drowned her children because she thought she was protecting them from Satan. She clearly did not know her acts were wrong as a result of her mental disease
B. Defining Mental Disease
Legal definitions of mental disease or defect
Alternative sub-rules for first prong of M’Naghten insanity test (mental disease or defect)
Many jurisdictions do not have a test for this, courts will use their own discretion
McDonald test:
1. Defendant suffers from abnormal mental condition that
2. Substantially affects mental or emotional processes and
3. Substantially impairs behavioral controls
Examples:
· State v. Guthrie: his obsession with his nose meets the abnormal mental condition, his reaction shows it clear affected his emotional process, and we could argue it affected his decision to stab so it impaired his behavioral control - so he has a mental disease
· People v. Casassa: he clearly had a mental condition which affected his emotional process, and we can again say this affected his decision to kill the woman - so he has a mental disease

APA test:
1. Defendant suffers from severely abnormal mental condition, that
2. Grossly and demonstrably affects reality testing (and is not drug-induced)
a. Question of if there is a break with reality, living in a ‘different world’ than us, experiencing a different reality
Examples:
· Both Guthrie and Casassa would likely fail this test, not severe enough and no clear effect on their perception of reality
· Joy Baker: she believed that Satan was controlling the town and that her aunt was associated with witches, showing a break with reality, which is sufficient for a mental disease
C. Competence to Stand Trial
Incompetence refers to a person’s mental state at the time of a legal proceeding. A person who lacks sufficient mental capacity to understand or participate in the relevant legal proceeding is incompetent
· The issue of competence can be raised by anyone in the criminal process because it is an issue of jurisdiction, need a rational defendant
· In certain instances, can force medication to restore a defendant to competence
Competence Requirements (Dusky rule):
To have a fair trial in accord w/ due process, the defendant must be able to
1. Understand the nature of the proceedings and 
2. Assist counsel in defense
XII. Accomplice Liability
RULE: An accomplice is a defendant who acts to promote or encourage the primary actor’s offense with purpose to encourage the primary actor’s offense
· The accomplice defendant will be guilty of the same offense as the primary actor
· The primary actor must have committed an offense
A. Mens Rea
For accomplice liability, the defendant must show a purpose to encourage the primary actor’s offense
· Mere presence at a crime is too broad to conflate a purpose to encourage, need something more to show encouragement or promotion, such as a prior agreement or prior relationship
Examples:
· Hicks v. US: the Hick laughed aloud and slapped his horse and said “take off your hat and die like a man” then the Rowe shot the victim, Colvard. The court ruled that Hicks had to have had the purpose to encourage Rowe, not just that the result of his actions was encouragement
· Variation: Hicks hears Rowe is killing Colvard and he goes along to enjoy the spectacle. Here, there is even less proof of a purpose to encourage
· Variation: Hicks shouts words of encouragement like “get ‘em!” Here, there are clear words of encouragement showing purpose to encourage
· Variation: Hicks has a private resolve (which he hasn’t communicated to Rowe) to help Rowe kill Colvard. Here, proof of MR but no act of encouragement
· Variation: Hicks tells Rowe he will help him if necessary. Here there is a prior agreement, so there is encouragement by his presence at the crime
· State v. Gladstone: the police’s agent goes to buy weed from Gladstone, but he is out so how sends them to Kent’s home with a map and address, where the agent subsequently bought the weed. Because there was no prior agreement or arrangement between Gladstone and Kent, and no communication between the two, there doesn’t seem to be a sufficient purpose to encourage the sale of marijuana
· Variation: if there was a prior agreement between Gladstone and Kent that Gladstone would get a percentage of any sales he sends his way, shows purpose to encourage based on self-interest in Kent’s successful completion of the offense
· Variation: if they were selling missiles instead of weed. There is a stronger purpose to encourage the sale because eit is a smaller market and there is more likely to be a personal connection between Gladstone and Kent given the risk involved and he is still willing to make a referral, thus it is easier to infer a relationship
· State v. Wilson: the defendant was a roommate who said “it’s good stuff” to encourage someone to buy weed, the court said this is enough to show purpose to encourage the sale
· State v. McKeown: the facts were similar to Gladstone but the defendant also called the 3rd party and remained present during the transaction. The court ruled this was enough to show purpose to encourage
Accomplice liability for reckless/negligent offenses
Assuming the primary actor commits a reckless or negligent offense, the secondary actor may be liable as accomplice if
1. Act requirement: the secondary actor does an act that promotes/encourages the primary actor’s offense and
2. Mens rea requirement:
a. The secondary actor demonstrates purpose to promote the primary actor’s criminal conduct AND
b. The secondary actor also demonstrates any necessary recklessness or negligence required for the charged offense
Examples:
· A drunk person is looking for their keys, accomplice says “here they are!” and gives them the keys
· An accomplice allows someone to drive their motorcycle with bad brakes and no headlights and no experience of driving motorcycles, and the person collides with a young girl. Assuming recklessness on the part of the driver, the accomplice is even more aware of the risk because it was his bike and he has substantially encouraged and promoted the driver, so he has recklessness
· A dump worker allows a driver to dump toxic waste at a local dump. Assuming the driver’s negligence, the dump worker is an accomplice as well because he had an act of encouragement by allowing the dumping of the waste, he had a purpose to help the driver dump the waste, and he should have known it was dangerous, which gives him the required MR negligence
B. The Natural And Probable Consequences Theory
Question: if the defendant encourages the primary actor to commit crime A, and the primary actor commits crime B, is the defendant liable as an accomplice for crime B?
· Maybe: The natural and probable consequences theory is that the defendant will be liable if the ‘B’ crime is a reasonably foreseeable consequence of encouraging crime A
· No: The MPC approach is that the accomplice has to have a purpose to encourage the specific offense committed, will not be responsible for crime B
Examples:
· People v. Luparello: Luparello instructed his friends to obtain information ‘at any cost’ from the victim, and his friends ended up killing the victim. Luparello had MR purpose to encourage an assault which has some risk of serious bodily injury or death, so the court held that murder was reasonably foreseeable, and Luparello was liable
· Roy v. US: Roy instructed Ross to sell an illegal gun to Miller. Ross sold the gun, but then took it back and robbed Miller at gunpoint. Roy had purpose to encourage the sale of an illegal gun, but not robbery. Since the crimes were so different, the court held robbery was not a foreseeable consequence of the sale of an illegal weapon
· Hypo: the defendant hires a friend to steal a coin collection while the owner is out of the house, and while doing so the friend also robs and kidnaps the maid in the home. The defendant is clearly an accomplice to the burglary of the coins. For the robbery and kidnapping, would have to determine if it is foreseeable. The prosecution would argue it is foreseeable because in a burglary there is a chance someone will be there
C. The Act Requirement
The accomplice must somehow act to encourage or promote the primary actor’s offense
· Voluntary act can consist entirely of speech
Materiality of the Aid
· The act does not need to be a “but for” cause of the primary actor’s offense, doesn't even matter if the act actually affected the actor at all, just need the possibility the act encouraged or might have encouraged the primary actor
· It is enough if the accomplice’s act facilitates and result or makes it easier for the primary actor regardless of whether or not the act would’ve occurred w/o the assistance
Examples:
· Wilcox v. Jeffrey: the defendant attended the concert of Hawkins who was illegally performing. The court held the purchasing of the ticket was sufficient for an act of encouragement, even though Hawkins would’ve performed regardless
· State v. Judge Tally; the judge instructed the telegraph operator not to deliver a message to a victim that men were intending to come kill him. The act is sufficient as long as it worsened the victim’s chance of survival, which it did in this case because it made it easier for the primary actors to kill the victim
· Variation: If the operator had ignored the judge and tried but failed to deliver the telegraph. Then the judge would not be an accomplice because he did no act that promoted or encouraged, had no effect on the primary actor. Because he was unsuccessful he did not make the victim’s situation worse, did not make it easier to kill him
· Variation: If the operator didn’t deliver the message but the primary actor never caught up with the victim. Then the judge would not be an accomplice because there was no offense
· Variation: If the operator didn’t deliver the message and the primary actors reached the victim, but he fought them off. Here there is a completed offense of attempted murder, and the judge can be held as an accomplice
Omissions to Act
A person can be an accomplice by failing to act to prevent another from committing a crime when that person has a legal duty to prevent the offense and he fails to do so with the purpose of promoting or facilitating the crime
Examples:
· People v. Stanciel: Burgos was charged as an accomplice to murder when her boyfriend (Stanciel) beat her 3 y/o daughter to death because Burgos violated a court order to keep Stanciel from her child and because she authorized him to discipline her despite his abusive behavior
· Staples v. Commonwealth: Defendant was the live-in boyfriend of a mother whose child abuse killed her 5 month old baby. The court found the jury could find the boyfriend responsible because he had a assumed a parent-like role for the child
