
CRIMINAL LAW OUTLINE
I. BASIC PRINCIPLES OF PUNISHMENT AND RESPONSIBILITY
Moral Reasoning

a. Consequentialist
i. Right or wrong depends on the rightness or wrongness of the consequences of the decision 
ii. Utilitarian – greatest amount of good for greatest number of people 

iii. Deterrence – perpetrators should suffer punishment in order to discourage commission of further criminal harms and thus produce the greatest good for the greatest number

b. Non-consequentialist

i. Judges action or decision according to a predetermined principle, regardless of the consequences (ex: lying is always immoral, no matter how small)
Deterrent Theories of Punishment

a. Bentham – “maximize happiness, minimize pain”; punishment should be used only to extent that it prevents person from suffering other, greater pains
b. Efficiency – best punishment is least amount of punishment but addresses criminal harms
c. Specific deterrence (ex: incapacitation) 
d. General deterrence
e. Rehabilitation – can be considered a part of specific deterrence, but can also be considered independent as a right that people have to such treatment 

Retributive Theories of Punishment

a. Non-consequentialist theory of punishment – punishment is just when it is deserved according to the wrong done by an offender
b. Retribution looks to the past for its judgments
c. Kant – all persons should be valued for their ability to choose for themselves; reward good choices and punish bad; just punishment depends on the nature of the crime, not on the consequences

Restorative Justice – that the criminal justice system should seek to repair social damage done by crime by a process of reconciling offender, victim and community 

II. SENTENCING AND RETALIATION & VENGEANCE

UNITED STATES v. BERNARD L. MADOFF

Facts: “Ponzi scheme.” Defense claimed given his age and life expectancy he should get only 12 years, which actually would be a life sentence. 
Holding: Judge gives him a “symbolic” 150-year sentence. 
Rationale: Defense asked that the sentence be sufficient, but not greater than necessary. The judge then turns to Madoff to evaluate a sentence. He turned himself in and confessed, but he knew he was going to be caught soon. A sentence above 25 years would be symbolic for retribution (punished in proportion to his blameworthiness, “extraordinary evil”), deterrence (the strongest possible message must be sent), and for the victim. A substantial sentence will help these victims in their healing process. 
Discussion: 

Should the judge have liberty to say “normally X years, but in THIS case Y years”?

Is punishment “healing”? No, victims aren’t getting anything back and the law here suggests closure, which is problematic because the law cannot overpromise healing. 

Should the law do symbolism? No, what actually deters is the chance of getting caught, not the time you are actually going to serve. 
UNITED STATES v. JACKSON 

Facts: Thirty minutes after being released from prison Jackson robbed another bank. His principle sentence was life without possibility of parole. 
Holding: The imposition of life in prison was permissible. 
Rationale: Armed bank robbery on the day of release marked Jackson as a career criminal. Specific deterrence had failed. The court was entitled to consider general deterrence and incapacitation. 
Concurrence: Must take into consideration incapacitation (his age, and possibility for future deterrence as he gets older) and general deterrence (where the difference between 20 years and LWOP won’t deter other people who are desperate for financial gains). 

a. Unexpected Harm

GREAT WHITE NIGHTCLUB FIRE 
Facts: Catastrophic fire at a nightclub killed 100 people. The fire was the result of publicity stunt on the part of the tour manager for Great White. He arranged for fireworks on stage. The fireworks ignited flammable soundproofing foam. He pleaded guilty. He was sentenced to 4 years in prison. 
Discussion: 

How much harm is done? How culpable is the defendant?

b. Victim-Impact Statements

PAYNE v. TENNESSEE 
Facts: Payne used a butcher knife to kill a young mother and killer her 2-year-old daughter and attempted to kill her 3-year-old son. The state presented testimony of the son’s grandmother about his reaction to the murders. The jury convicted of first-degree murder and sentenced him to death. Supreme Court held that the victim-impact testimony was relevant to the defendant’s moral blame, which is crucial in determining eligibility for death penalty. “Jury should assess meaningfully the defendant’s moral culpability and blameworthiness and should have evidence of specific harm. The State has legitimate interest in showing the victim as an individual whose death represents a unique loss to society.”
Discussion: 
What is the point of victim impact statements? Should they be about expression from the victim or punitive motivation? 

III. LEGALITY & VAGUENESS

Nulla poena sine lege – no punishment without law
a. Requires fair warning as to the conduct that could subject them to prosecution. 

b. Need to control discretion of police, prosecutors, and juries.

c. Requires previously established law and that law must be announced in reasonably clear terms, so that the average person does not have to guess its meaning. 
MCBOYLE v. UNITED STATES
Facts: Petitioner was convicted of transporting an airplane he knew to be stolen. 
Holding: The statute should not be extended to aircraft, simply because it may seem to us that a similar policy applies. 
Rule: National Motor Vehicle Theft Act “The term ‘motor vehicle’ shall include an automobile, automobile truck, automobile wagon, motor cycle, or any other self-propelled vehicle not designed for running on rails.”
Rationale: The phrase under discussion (vehicle) calls up the popular picture. The words indicate that a vehicle in the popular sense is a vehicle running on land. It is reasonable that a fair warning should be given to the world in language that the common world will understand. To make the warning fair, so far as possible the line should be clear. 
CITY OF CHICAGO v. MORALES

Facts: The Chicago City Council enacted the Gang Congregation Ordinance, which prohibits “criminal street gang members” from “loitering” with one another or with other persons in a public place. The issue is whether the Supreme Court of Illinois correctly held that the ordinance violates the Due Process Clause of the Fourteenth Amendment. 
Holding: The ordinance enacted by the city of Chicago is unconstitutionally vague. 
Rule: 1. Police officers must reasonably believe at least one of the two or more persons is in a criminal street gang. 2. Persons must be “loitering” (remaining in one place with no apparent purpose). 3. Officer must order all persons to disperse. 4. Person must disobey the officer’s order. 
Rationale: This ordinance broadly covers a significant amount of additional activity. Uncertainty about the scope of that coverage suggests it is too vague. Vagueness about what loitering is covered by the ordinance and what is not. If the loitering is in fact harmless and innocent, the dispersal order itself is an unjustified impairment of liberty. The entire ordinance fails to give the ordinary citizen adequate notice of what is forbidden and what is permitted. This also violates the requirement that a legislature establish minimal guidelines to govern law enforcement. The requirement that the officer reasonably believe that a group of loiterers contains a gang member places a limit on the authority to order dispersal. The city has enacted an ordinance that affords too much discretion to the police and too little notice to citizens who wish to use the public streets. 
Discussion: The dissent notes that the ordinance does not criminalize loitering, but penalizes a loiterer’s failure to obey a police officer’s order to move along. People who are subjected to this are everyone who is by someone who is reasonably believed to be a gang member. The ordinance inherently targets certain class of people who gather in the streets. 
IV. THE LIABILITY FORMULA

Act + Mens Rea + Additional Circumstances -> Result (without Affirmative Defense) 

= Guilt

VOLUNTARY ACT REQUIREMENT

Did the defendant voluntarily act in a way prohibited by the criminal statute under which he is charged?
Why do we have this requirement?

Deterrence – it wouldn’t deter anyone if it didn’t require a voluntary act at all

Retribution – it would do more harm because the person was not blameworthy at all
MPC 2.01(1) “A person is not guilty of an offense unless his liability is based on conduct which includes a voluntary act or the omission to perform an act of which he is physically capable.”
MARTIN v. STATE 
Facts: Martin convicted of being drunk on a public highway. Officers of the law arrested him at his home and took him onto the highway, where he allegedly committed the proscribed acts, including manifesting a drunken condition by using loud and profane language. 
Statute: Any person who, while intoxicated or drunk, (1) appears in any public place, (2) where one or more persons are present, and (3) manifests a drunken condition, shall be fined. 
Rationale: A voluntary appearance is presupposed. An accusation of drunkenness in a public place cannot be established by proof that the accused was involuntarily and forcibly carried to that place. 
Discussion:
As it stands, the statute requires 2 voluntary acts: “appears” and “manifests.”

What if the statute was revised to only require 1 voluntary act (“manifests”)? 

Martin would be guilty of being in public, since that requires no voluntary act. And he would also be guilty of manifesting a drunken condition because that is voluntary since intoxication doesn’t excuse acts. 

What if defendant normally doesn’t drink, but his coworkers spike his drink and he throws up?

Now, there are 3 voluntary acts: “appears” and “manifests” and “drunken condition.” Here, his drunken condition is not voluntary. Additionally, the action of “manifesting” his condition would be throwing up, which is considered a reflex or convulsion and does not fall under voluntary acts. 

What if he was knowingly smashed but surprised at one point by his stomach and vomits?

The act is still a reflex or convulsion, but the timeline begins when he voluntarily started drinking. 
People v. Low

 Defendant was arrested for driving a stolen vehicle and taken to jail, where drugs hidden in one of his socks were found. He was convicted of “knowingly bringing a controlled substance” into a county jail. The court upheld the conviction on the ground that defendant had “a clear opportunity to avoid the prohibited act by voluntarily relinquishing the forbidden object. 
State v. Eaton

Defendant convicted of “possessing a controlled substance while in a county jail.” The court reversed the drugs in jail conviction. The court found that failing to read a voluntariness requirement into the statute would produce absurd results incompatible with the principles of criminal responsibility. 
PEOPLE v. NEWTON 
Facts: Newton was charged with murder of Frey, a police officer. Frey ordered Newton out of the car, and an altercation ensued. It appeared that Newton had drawn a gun, and, in the struggle for its possession, the gun went off and wounded Heanes. Heanes fired a shot at Newton’s midsection. Newton wrested the gun away and fired several fatal shots at Frey. He ran away and went to the emergency room. Newton testified that he had no gun, but Frey drew a revolver and then felt a “sensation like boiling hot soup” and he remembered crawling but didn’t remember anything else until he was at the hospital. He claims he was unconscious or semiconscious during the altercation.  Defense argued fro “reflex shock reaction” that caused him to lose consciousness. 
Rule: Where not self-induced, unconsciousness is a complete defense to a charge of criminal homicide. 
Rationale: Unconsciousness can exist where the subject physically acts but is not conscious of acting. Therefore, even if the only testimony is that of the defendant, a jury instruction on the matter must be made. 
MPC 2.01(2) “The following are not voluntary acts within the meaning of this Section: (a) a reflex or convulsion; (b) a bodily movement during unconsciousness or sleep; (c) conduct during hypnosis or resulting from hypnotic suggestion; (d) a bodily movement that otherwise is not a product of the effort or determination of the actor, either conscious or habitual.”
Habit: MPC treats habitual action done without thought as a voluntary action. Once you give people this as a defense/excuse they will use it and it would be very difficult to disprove. Also, a habit is a self-created act and one makes a choice to create that habit. 
Hypnosis: MPC takes the position that acts of a hypnotized subject are not voluntary. The belief that a hypnotized subject will not follow suggestions, which are repugnant to him, is insufficient to warrant treating his conduct as voluntary. His helplessness and dependency are too pronounced. 

Somnambulism: The Cogdon case shows that defendant suffered from a form of hysteria with depression and her exaggerated solicitude for her daughter was a conscious expression of her subconscious emotional hostility to her and her visions during her somnambulistic state were projections of that aggression. 

Epilepsy: Movements during an epileptic seizure are involuntary, but liability can be established by pointing to earlier acts that were voluntary. In People v. Decina, defendant, knowing that he was subject to epileptic attacks, did operate his Buick sedan and with this knowledge deliberately took a chance by making a conscious choice of a course of action in disregard of the consequences. 

MPC 2.01(3) “Liability for the commission of an offense may not be based on an omission unaccompanied by action unless: (a) the omission is expressly made sufficient by the law defining the offense; or (b) a duty to perform the omitted act is otherwise imposed by law.”
JONES v. UNITED STATES 218
Facts: Defendant found guilty of involuntary manslaughter through failure to provide for 10-month-old Green, which resulted in his death. Defendant was a family friend who also lived with the mother. There was conflict as to whether or not defendant was paid for taking care of the baby. Defendant had ample means to provide food and medical care. 
Holding: A finding of legal duty is the crucial element of the crime charged and failure to instruct the jury concerning it was plain error. 
Rule: The law recognizes that under some circumstances the omission of a duty owed by one individual to another, where such omission results in the death of the one to whom the duty is owing, will make the other chargeable with manslaughter. (1) There must be a legal duty (2) imposed by law or contract, and (3) the omission to perform the duty must be the immediate and direct cause of death. 
Rationale: The evidence is in direct conflict whether or not there was a duty to act. 
Basic Duties to Act:

1. Statutory

2. Immediate family/status relationship

3. Contractual

4. Assumption of care/rescue

5. Responsible for causing original harm

* Voluntary Failure to Act + Legal Duty to Act = Voluntary Act

There is dispute over whether there was a contractual relationship or if defendant assumed care. In the equation above, the “voluntary failure to act” requirement has to do with capacity and whether defendant had the means. 

Bystander Indifference: (a) danger and fear of retaliation, (b) lack of opportunity for planning and rehearsal, (c) “pluralistic ignorance” in interpreting others’ nonaction as a sign of no danger, (d) threat of being mistaken for the cause of the harm. 

Duty of Mothers: Courts presume that a woman’s obligation to her children always takes precedence over her own interest in independence and physical safety.

Duty of One Who Creates Harm: One who by his overpowering criminal act has put another in danger of drowning has a duty to preserve her life, especially when considering knowledge and assigning blame. 
MENS REA REQUIREMENT
Mens Rea’s Challenge

a. What mens rea term or terms the offense includes

b. The Standard definition of each mens rea term

c. What element or elements of the offense each mens rea term modifies and how

d. Whether the accused can be shown to have acted with the required mens rea on the facts given

Basic Mens Rea: Model Penal Code 

a. Purposely – “conscious object” to achieve that result (ex: conscious object to cause death)
MPC 2.02(2)(a) “A person acts purposely with respect to a material element of an offense when: (i) if the element involves the nature of his conduct or a result thereof, it is his conscious object to engage in conduct of that nature or to cause such a result; and (ii) if the element involves the attendant circumstances, he is aware of the existence of such circumstances or her believes or hopes that they exist.”
b. Knowingly – “substantially certain” that the result will occur
MPC 2.02(2)(b) “A person acts knowingly with respect to a material element of an offense when: (i) if the element involves the nature of his conduct or the attendant circumstances, he is aware that his conduct is of that nature or that such circumstances exist; and (ii) if the element involves a result of his conduct, he is aware that it is practically certain that his conduct will cause such a result.” 
c. Recklessly – acts with “awareness of a substantial and unjustifiable risk” that the result will occur
1. awareness of risk

2. dangerousness of risk

3. unjustified risk

MPC 2.02(2)(c) “A person acts recklessly with respect to a material element of an offense when he consciously disregards a substantial and unjustifiable risk that the material element exists or will result from his conduct. The risk must be of such a nature and degree that, considering the nature and purpose of the actor’s conduct and the circumstances known to him, its disregard involves a gross deviation from the standard of conduct that a law-abiding person would observe in the actor’s situation.”

e. Negligently – should be aware of a “substantial and unjustifiable risk” that conduct will cause the result
1. should be aware of risk

2. dangerousness of risk (“gross deviation from standard care of reasonable person”)
3. unjustified risk 

MPC 2.02(2)(d) “A person acts negligently with respect to a material element of an offense when he should be aware of a substantial and unjustifiable risk that the material element exists or will result from his conduct. The risk must be of such nature and degree that the actor’s failure to perceive it, considering the nature and purpose of his conduct and the circumstances known to him, involves a gross deviation from the standard of care that a reasonable person would observe in the actor’s situation.” 
REGINA v. CUNNINGHAM
Facts: Cunningham was to be married and was going to move into an unoccupied house. Mrs. Wade and her husband lived next door, which was divided by a single wall. Cunningham went to the cellar of his house and wrenched the gas meter from the gas pipes and stole it because he was short on money. There was a stop tap but he did not turn off the gas. The gas seeped through the wall and partially asphyxiated Mrs. Wade and her life was endangered. 
Rule: “Whosoever shall unlawfully and maliciously administer to or cause to be administered to or taken by any other person any poison or other destructive or noxious thing, so as to endanger the life of such person, or so as to thereby inflict upon such person any grievous bodily harm, shall be guilty of felony.”
Rationale: “Malice” is either (1) an actual intention to do the particular kind of harm that in fact was done; or (2) recklessness as to whether such harm should occur or not. The trial judge stated, “Malicious for this purpose means wicked. It is not necessary to prove that he intended to do it; it is quite enough that what he did was done unlawfully and maliciously.” This court said it is incorrect to say that the word “malicious” merely means wicked. It should have been left to the jury to decide whether he foresaw that the removal of the gas meter might cause injury to someone but nevertheless removed it. Therefore, the conviction that was given based on the trial court’s definition of malicious is reversed. 
REGINA v. FAULKNER
Facts: Defendant sailor went to steal some run and lit a match which caused the rum to catch fire and completely destroyed the ship. The trial court instructed the jury that although defendant had no actual intention of burning the vessel, if they found he was engaged in stealing the rum and that the fire took place as alleged they should find him guilty. On appeal, the judge reversed claiming that “I am not prepared to give my assent to so wide a proposition” where if a person if engaged in a felony and accidentally does some collateral act he is guilty of the latter felony. The jury must look to whether defendant knew that the injury would be the probable result of his unlawful act, and yet did the act reckless. 
Discussion: The court is taking the mens rea from “intent” to “recklessness.”
Concept of Heightened Culpability 

If you act with culpability for the lesser crime and -> harm of greater crime, then = guilt for greater crime. 
Mens Rea Analysis: A Four Step Approach

The process of ascertaining mens rea requirements in a criminal case can be broken down into four stages: 

a. Identify all possible mens rea terms in the criminal statute under which defendant is charged. 

b. Identify the usual meaning of each mens rea term. 

c. Through analysis of the statute determine:

a. what element or elements of the statute each mens rea term applies to; and

b. how the mens rea term applies to each element (assuming it does apply).

d. Analyze the facts of the case to determine whether the prosecution can prove that the defendant acted with the required mens rea. 

Example: “Whoever purposely receives stolen property valued at more than $1,000 is guilty of a felony.”

Purposely receives property


Knowing that is it stolen

Knowing that the taking is unlawful
MORISSETTE v. UNITED STATES

Facts: Morissette was a junk dealer who took spent bomb casings from an allegedly abandoned Air Force range and flattened them out and sold them. Indicted and convicted of “knowingly converting” government property. 
Holding: The mere omission of any mention of intent in the statute will not be construed as eliminating that element from the crimes denounced. 
Rule: “Knowingly converting” government property “to his use” a “thing of value of the United States.”
Rationale: The court here must decide if it will expand the doctrine of crimes without intent to include those charged here. Congress omitted any express prescription of criminal intent from the enactment before us in the light of an unbroken course of judicial decision in all constituent states of the Union holding inherent in this class of offense, even when not expressed in a statute. The purpose and obvious effect of doing away with the requirement of a guilty intent is to ease the prosecution’s path to conviction, strip the defendant of such benefit and circumscribe the freedom allowed juries. Congress clearly wanted to show culpability of wrongfulness is required, despite lack of explicit mens rea term. 
STAPLES v. UNITED STATES

Facts: Defendant was charged with violating the National Firearms Act. The rifle originally had a metal piece that precluded automatic firing, but was filed down. Defendant testified that the rifle never fired automatically and he didn’t know it was capable of doing so. 
Holding: Absent a clear statement from Congress that mens rea is not required, we should not apply the public welfare offense rationale to interpret any statute defining a felony offense as dispensing with mens rea. 
Rule: “It shall be unlawful for any person to receive or possess a firearm which is not registered to him in the National Firearms Registration.” 
Rationale: Silence by itself does not necessarily suggest that Congress intended to dispense with a conventional mens rea element. Requirement of some mens rea is firmly embedded. This case fits a line of precedent concerning what we have termed “public welfare offenses” in which we have understood Congress to establish a form of strict liability. Typically, the rationale for these crimes are that as long as a defendant knows that he is dealing with a dangerous device of a character that places him “in responsible relation to a public danger” he should be alerted to the probability of strict liability. However, here, it is unthinkable that Congress intended to subject law-abiding citizens to a possible 10 year sentence when they genuinely and reasonably believed it was a semiautomatic weapon. Therefore, we are reluctant to impute strict liability where his conduct would not even alert them to the probability of strict regulation. 
Discussion: Court compares to owning a car – because ownership is so common you don’t want a broad rule that criminalizes so many people. 
UNITED STATES v. X-CITEMENT VIDEO, INC.
Facts: Defendat was convicted for violating the Protection of Children Against Sexual Exploitation Act for “knowingly transporting or shipping in interstate or foreign commerce any visual depiction involving a minor engaging in sexually explicit conduct.”
Holding: The statute must be read to punish defendants that not only knew it was a visual depiction, but also that he knew that the depiction involved a minor engaged in sexually explicit acts. 
Rationale: In the most natural grammatical reading, “knowingly” would modify only the surrounding verbs and would not modify the elements of the minority. But Morissette and Staples both show that a mens rea requirement should apply to each of the statutory elements that criminalize otherwise innocent conduct. To give the statute the most grammatically correct reading would be ridiculous. 
Discussion: 

STATE v. BAKER (Involuntary Act Defense to Strict Liability) 296
Facts: Defendnat was convicted of speeding and sought to introduce evidence that the cruise control on his car had become stuck in the “accelerate” position and that it was found that the device was defective. 
Holding: The court held that mens rea was unnecessary and that the defendant did commit a voluntary act. 
Rationale: A malfunction of a device attached to the motor vehicle operated by the defendant over which he had or should have had absolute control. The driver has voluntarily delegated partial control of that automobile. Defendant assumed the full operation when he did so and activated cruise control. He clearly was the agent in causing the act of speeding. 
Discussion: The involuntary act defense was raised, but he voluntarily chose to turn on cruise control. It would be a different case if it were unexpected brake failure because the driver must rely on the brakes. 
Strict Liability Factors

a. Statutory language

b. Type of offense

c. Inherent notice of wrongdoing or risk in the prohibited conduct

d. Cost-benefit analysis of requiring mens rea 

e. Policy

f. Congress’ intent
ADDITIONAL CIRCUMSTANCES

Any statutory circumstances that must also be proven but do not require a mens rea.
CAUSATION

Analyzing connection between defendant’s conduct and the harm.
Act, Mens Rea and Causation
a. Easy and Hard Cases of Causation

i. easy cases – where proximate cause is not a significant issue

1. defendant acted with required mens rea toward death of victims and had the same mens rea toward the actual manner in which death occurred

2. death occurred in exactly the way that the defendant originally intended, anticipated, or culpably risked

ii. hard cases – when proximate cause IS a real issue

1. when “stuff happens” that “surprises,” in between act+MR and the result

2. defendant acted with    mens rea toward death of victim but did not anticipate the actual manner in which death occurred

Basic Elements of Causation: Factual and Proximate Cause

a. Factual Cause

i. Was defendant’s act the but for (factual) cause of the victim’s death?

b. Proximate Cause

i. Was defendant’s act also the proximate cause of victim’s death?

ii. A defendant’s act is the proximate cause of death if the result occurs in a way that is reasonably foreseeable, given defendant’s chosen action or omission. 

1. Predictability

2. Normative analysis (not too extraordinary)

b. Arguing by Case Analogy

i. Predictability – of the result given defendant’s conduct, “not too accidental or remote” 
ii. Normative Assessment – in deciding whether we believe the defendant should be held responsible for the death, we necessarily judge – normatively – the contribution of the defendant and others to that fatal result; comparative assessment of blameworthiness
PEOPLE v. ACOSTA 
Facts: Acosta was involved in a high-speed chase in a stolen vehicle. Helicopters from 4 different cities assisted in the chase. As they flew into Newport Beach, the pilots agreed Newport Beach craft should take the lead. Shortly after beginning their rotation, the Costa Mesa helicopter, having terminated radio communication, collided with the Newport Beach helicopter. Both fell and three occupants died as a result. Defendant argues that a collision between ground vehicles was foreseeable, but not helicopters. 
Holding: It could be found that two helicopters colliding was foreseeable and not highly extraordinary. 
Rationale: The issue is whether the helicopters colliding was foreseeable. The standard should exclude extraordinary results, and allow the trier of fact to determine the issue on the particular facts of the case using “the common sense of the common man as to common things.” This test focuses upon the objective conditions present when defendant acts. Here, but for Acosta’s conduct of fleeing the police; the helicopters would never have been in position for the crash. The result was not highly extraordinary. Given the emotional dynamics of any police pursuit, there is an “appreciable probability” that one of the pursuers may act negligently or recklessly to catch the quarry. 
Discussion: Consider: what if it were two news helicopters?
PEOPLE v. ARZON
Facts: Defendant intentionally set fire to a couch, thus causing a serious fire on the fifth floor of an abandoned building. The firemen made no progress and decided to withdraw. They were suddenly enveloped by a dense smoke which arose from another independent fire on the second floor. The combination made evacuation extremely hazardous and Martin died. 
Holding: 

Rule: “It is not necessary that the ultimate harm be intended by the actor. It will suffice if it can be said beyond a reasonable doubt, as indeed it can here be said, that the ultimate harm is something which should have been foreseen as being reasonably related to the acts of the accused.”
Rationale: The defendant’s conduct need not be the sole and exclusive factor in the victim’s death. An individual is criminally liable if his conduct was a sufficiently direct cause of the death, and the ultimate harm is something that should have been foreseen as being reasonably related to his acts. It is irrelevant that the fire on the second floor intervened and contributed. Certainly, it was foreseeable that firemen would respond thus exposing them to a life-threatening danger. 
Discussion: 

PEOPLE v. WARNER-LAMBERT CO.
Facts: Several of the corporation’s employees were killed in a massive explosion at one of its chewing-gum factories. They were warned by their insurance carrier that the high concentrations of MS dust created an explosion hazard. What triggered the explosion there was apparently no hard proof, only speculations. The People propose that but-for causation is all that is required for imposition of criminal liability. 
Holding: But for is not enough, proximate cause is required as well (“sufficiently direct cause”).
Rationale: The court rejects the application of a sweeping theory of culpability. “We subscribe to the requirement that the defendants’ actions must be a sufficiently direct cause of the ensuing death before there can be any imposition of criminal liability. 
Contribution from Other Actors

STATE v. SHABAZZ
Facts: The trial judge barred the defense from introducing the testimony of two medical experts who would have testified in a malpractice case and said that the hospital had been grossly negligent. 
Holding: The Court held that, “we see no sound reason of policy why a defendant who has committed a homicidal act should escape criminal liability simply because the hospital contributed to the death.”

Victim Contribution
PEOPLE v. KERN
Facts: A group of white teens assaulted several black men. They chased the black men while wielding bats and screaming insults and threats. One tried to escape by crossing a highway but was struck by a car and killed.
Holding: The court held that defendants’ actions were a “sufficiently direct cause” of victim’s ensuing death. The only reasonable alternative left to the victim while being chased and threatened was to seek safety by crossing the highway. 
PEOPLE v. MATOS
Facts: Defendant was running from the scene of an armed robbery and climbed a ladder to the roof of a building. The police officer chased him and fell down an airshaft and died. 
Holding: Upheld conviction on the ground that the risky pursuit was in the performance of his duty and his death was a foreseeable result of the defendant’s crime and flight. 
COMMONWEALTH v. ROOT
Facts: Root found guilty of involuntary manslaughter after an automobile race resulted in competitor’s death. Defendant accepted deceased’s challenge. The deceased, in an attempt to pass defendant, when a truck was approaching from the other side, swerved is car to the left and drove on the wrong side of the freeway and collided head on with the truck. 
Holding: The defendant’s reckless conduct was not a sufficiently direct cause of the competing driver’s death. 
Rationale: The action of the deceased driver in recklessly and suicidally swerving his car to the left lane was not forced upon him by any act of the defendant. The deceased was aware of the dangerous condition but despite such knowledge he recklessly chose to swerve his car to the left thereby bringing about the head-on collision that caused his own death. 
STATE v. MCFADDEN
Facts: Drag race between defendant and another driver, Sulgrove, who lost control and swerved into lane of oncoming traffic where he struck a vehicle and killed a 6-year-old passenger and he himself died. 
Holding: Ordinary proximate cause principles should apply. 
Rule: Involuntary manslaughter requires proof that the perpetrator caused the death of “another person.”
Rationale: Sulgrove could not have committed involuntary manslaughter with respect to his own death. While defendant argues that Sulgrove assumed the risk of his own death, we disagree. The act and omissions of two or more persons may work concurrently as the efficient cause of an injury and in such case each of the participating acts or omissions is regarded as a proximate cause. Defendant also argues that “direct causal connection” should apply. But we previously said that we were unwilling to hold as a blanket rule of law that instructions used in civil trials regarding proximate cause are inappropriate for criminal trials. We believe the foreseeability requirement, coupled with the requirement of recklessness will prevent the possibility of harsh or unjust results in involuntary manslaughter cases. 
COMMONWEALTH v. ATENCIO
Facts: Each defendant has been convicted for manslaughter. The deceased and defendants were drinking wine in deceased’s room. There was a dispute and one suggested “Russian roulette.” The “game” was played and first Marshall went then Atencio. Deceased went third and was killed. 
Holding: Defendants could properly have been found guilty of manslaughter. 
Rationale: The Commonwealth had an interest that the deceased should not be killed by the wanton or reckless conduct of himself and others. Such conduct could be found in the concerted action and cooperation of the defendants in helping to bring about the deceased’s foolish act. The testimony does not require a ruling that when the deceased took the gun it was an independent or intervening act. There to be found to be “mutual encouragement in a joint enterprise.” There may have been no duty to prevent the deceased from playing. But there was a duty not to cooperate or join with him. Defendants were much more than merely present at a crime. 
Discussion: The normative assessment comes into play here because Russian roulette is so bad and we don’t want people playing it. 
Transferred Intent
If there is a different victim, but in the same manner of harm that was intended, then the transferred intent doctrine would apply. 

AFFIRMATIVE DEFENSES

Special excuses or justifications for the defendant’s conduct which preclude conviction despite proof that the defendant satisfied all of the other elements of the offense. 
V. MISTAKES OF FACT AND LAW

Mistake of Fact – defendant admits to the conduct, but claims he/she did so subject to some mistaken belief about the situation which rendered the conduct noncriminal or of lesser criminality 
a. Matching Mens Rea Requirements with Mistake Claims

i. Does the defendant’s alleged mistake relate to an element of the offense as to which mens rea is required, and, if so,
ii. does the evidence of the defendant’s mistake contradict that mens rea?
iii. Mens Rea Required for Conviction = Mistake of Fact that Excuses
1. purpose, knowledge, or recklessness = any honest mistake
2. negligence = honest and reasonable mistake
3. strict liability = no excuse for any mistake

REGINA v. PRINCE

Facts: Defendant convicted of taking an unmarried girl under 16 years of age out of possession and against the will of her father. She was 14 at the time, but she told the defendant she was 18. Jury found that the defendant honestly believed that and that his belief was reasonable. 
Rule: “Whosoever shall unlawfully take or cause to be taken any unmarried girl, being under the age of sixteen years, out of the possession and against the will of her father or mother, or of any person having the lawful care or charge of her, shall be guilty of a misdemeanor.” 
Rationale: Bramwell. To sustain the defendant’s position it would be necessary to read into the statute language requiring the prosecution to prove that the accused believed the girl was over the age of 16. The act forbidden is wrong in itself. Not illegal, but wrong. What is wrong is taking of a female of such tender years who is in another’s possession. It seems impossible to say that where a person takes a girl out of her father’s possession, not knowing whether she is or is not under sixteen, that he is not guilty. 
Dicta: If the taker believed he had the father’s consent, though wrongly, he would have no mens rea; so if he did not know she was in anyone’s possession, nor in the care of charge of anyone. 

Dissent: Brett. If the facts had been as the prisoner believed them to be, and he had reasonable ground for his beliefs, he would have done no act, which has ever been a criminal offense. There can be no conviction in the absence of mens rea. If the facts were as he believed he would be committing the lesser crime. Then he runs the risk of his crime resulting in the greater crime. The maxim as to mens rea applies whenever the facts which are present in the prisoner’s mind. 
Discussion: Bramwell reads the MR to “taking a girl from father against his will” whereas Brett evaluates the case under the lesser crime equation and says there is no lesser crime. 
PEOPLE v. OLSEN
Facts: Shawn was 13 years old and 10 months when her parents were entertaining out-of-town guests. She slept in the camper in the driveway, and there were disputes as to what happened factually. She claimed that she locked the door and Garcia came with a knife and told her to let defendant “make love” to her or he would stab her. At one point she considered Garcia her boyfriend. She told both Garcia and defendant she was over 16 years old. Garcia claims they were invited to the camper and claims there was no knife. 
Holding: The legislative purpose of section 288 suggests that his conviction should be affirmed, and no mens rea is required. 
Rule: Section 288. “Any person who shall willfully and lewdly commit any lewd or lascivious act upon a child under the age of 14 years, with the intent of arousing or gratifying sexual desires shall be guilty of a felony.”
Rationale: In the past, this court has held that a mistake of fact is a defense. However, since then one court has not applied it because of a strong public policy to protect children of tender years. Additionally, the case where this court applied that even noted this would not hold where the victim is of “tender years.” 
GARNETT v. STATE 
Facts: Garnett is a young retarded man. He was 20 years old but interacted socially as if 11 or 12 years old. He was introduced to Frazier (13) and the two talked by telephone. The two later engaged in sexual intercourse and Frazier gave birth to a baby. She and her friends told Garnett she was 16 years old and he had acted with that belief. 
Holding: A mens rea element should not be inserted into the statute, but an act of the legislature should be responsible for that. 
Rule: A person is guilty of rape in the second degree is the person engages in intercourse with another person who is under 14 years of age. 
Rationale: Previously, it had be held that defendant acting without mens rea nonetheless deserves punishment for having committed a lesser crime, or for having violated moral teachings. However, there is no law against fornication and morals should not be used to judge punishment. Despite this, the plain language of the statute and legislative history shows that statutory rape should be a strict liability crime. Also, the majority of states hold this way. Finally, any new provision should come from the legislature. 
Approaches to Mistakes of Fact

a. The “moral-wrong” principle – if the act itself is wrong in itself (i.e. fornication) then no defense for mistake of fact
b. The “acoustic separation” approach – two separate meanings within one statute where the “conduct rule” is to the public (i.e. don’t take young girls from their parents) and the “decision rule” is to officials (i.e. don’t prosecute or convict unless the girl is under 16)
c. The “lesser-crime” principle – when a defendant knowingly commits a crime, he runs the risk of his crime resulting in the greater crime; mens rea for one crime justify a conviction for a different, more serious crime

d. The Model Penal Code approach – mens rea elements of an offense and the rules governing mistake are logically connected and cannot be addressed as separate issues; claims about mistake must be resolved by determining whether the mistake negates the mens rea required for the crime in question

Mistake of Law

a. Affirmative Defenses Relating to Legal Mistakes: Erroneous
i. Reasonable reliance on an official statement of law later changed or deemed invalid.

ii. Inadequate publication of law. 
b. Mens Rea and Mistake of Law
i. Theft and Claim of Right

ii. Tax Offenses

iii. Other Regulatory Offenses

iv. Offenses without Mens Rea

c. Mistake of Law Statutory Analysis

i. Is there a mens rea term in the statute? (Marrero, Weiss, Smith (David))
ii. If yes, does the mens rea term partner with an unlawfulness element? (Smith (David), Varszegi, Cheek)
iii. If yes, how should this be interpreted in statutory context?

1. Mens rea required only regarding those facts that make defendant’s conduct unlawful; (Int’l Chemicals) OR
2. Mens rea regarding facts that make defendant’s conduct unlawful and mens rea regarding particular law that makes defendant’s conduct unlawful. (Cheek, Liparota)
iv. Example (#2): “whoever knowingly violates…federal regulations is guilty…” requires: 

1. knowledge of the nature of the conduct that the regulation prohibits (i.e. defendant knows truck carries corrosive liquids, that she is buying beer with food stamps) AND

2. knowledge of the law violated (i.e. that defendant knows that law prohibits transportation of corrosive liquids without certain precautions or approvals; that law prohibits purchase of liquor with food stamps)
PEOPLE v. MARRERO

Facts: Defendant was a corrections officer at federal prison and was arrested in a club for unlicensed possession of a loaded pistol in violation of N.Y. Penal Law. When arrested, he protested that he was not subject to the section. 
Holding: The underlying statute never in fact authorized the defendant’s conduct; the defendant only thought it did. Here, since the government is not responsible for the error (for there is none except in the defendant’s own mind), mistake of law should not be available as an excuse. 
Rule: Section 265 made it a crime for any person to possess a loaded firearm, subject to exemptions including a “peace officer” which are “correction officers of any state correction facility or of any penal correctional institution.” 
Section 15 says that “a person is not relieved of liability for conduct under a mistaken belief unless such mistaken belief is founded upon an official statement of the law.” 

Rationale: In Gardner, defendants misread a statute and mistakenly believed that their conduct was legal. This “mistake of law” did not relieve the defendants of criminal liability. This case falls within that rationale. To admit this as an excuse would be to encourage ignorance and the larger interests on the other side of the scales suggest justice of the individual. Mistake of law is a viable exemption in those instances where an individual relies on the validity of a law and, later, it is determined that there was a mistake in the law itself. 
Discussion: The court refuses to accept Marrero’s defense because then they would have to allow that defense for others in similar positions. They are going for a certainty in the law here. 
REGINA v. SMITH (DAVID)

Facts: Defendant damaged some wall panels and floorboards in order to retrieve stereo wiring he earlier installed. He was charged with violating the Criminal Damage Act. 
Rule: “A person who without lawful excuse destroys or damages any property belonging to another intending to destroy or damage any such property or being reckless as to whether any such property would be destroyed or damaged shall be guilty of an offense.”
Rationale: No offense is committed under this section if a person destroys or causes damage to property belonging to another if he does so in the honest though mistaken belief that the property is his own. 
Discussion: Mens rea as to destruction and mens rea as to property of another. 
STATE v. VARSZEGI

Facts: Defendant was a landlord whose tenant missed several payments for an office space. In belief that he was acting pursuant to the lease’s default clause, he came to the office, picked the lock, and removed two computers. Police warned defendant that he had no right to confiscate the property and that he should return it. Defendant proceeded to sell the equipment. 
Holding: The appellate court reversed his conviction.
Rationale: A defendant who acts under the subjective belief that he has a lawful claim on property lacks the required felonious intent to steal. Such a defendant need not show his mistaken claim of right was reasonable so long as he can establish his claim was made in good faith. 
Discussion: Distinguished from Marrero – a mistake of law can be a defense even if it is unreasonable. 
CHEEK v. UNITED STATES

Facts: Cheek, a pilot, was convicted of willfully failing to file federal income tax returns. His defense was that he sincerely believed that under the tax laws he owed no taxes, and that if he did, these laws were unconstitutional. 
Holding: The jury should not have considered Cheek’s claims that the tax laws were unconstitutional. But the jury should have been instructed on his beliefs that his wages were not income and that he was not subject to the tax code to determine whether he acted willfully. 
Rule: 26 U.S.C. Section 7201. Any person is guilty of a felony “who willfully attempts in any manner to evade or defeat any tax imposed by this title or the payment thereof.”
Rationale: If the government proves actual knowledge of the pertinent legal duty, the prosecution has satisfied the knowledge component. But it must also negate any claim of good-faith belief.  The issue therefore is whether, based on all the evidence, the government has proved that the defendant was aware of the duty at issue, which cannot be true if the jury credits a good-faith misunderstanding and belief submission. Claims that some of the provisions of the tax code are unconstitutional do not arise from innocent mistakes. Rather, they reveal full knowledge of the provisions at issue and a studied conclusion. We do not believe that Congress contemplated that such a taxpayer could ignore the duties imposed upon him by the IRC and refuse to utilize the mechanisms provided by Congress to present his claims of invalidity. 
Discussion: The second holding goes to his good faith belief. Was he acting in good faith after doing the research and being aware of the statutes?
Subjective Mens Rea (Purpose, Knowledge/Reckless) & Unreasonable Mistakes (Verszegi and Cheek)
Assume that conviction requires that defendant knew or was reckless with respect to X; this means that prosecution must prove defendant had the required level of awareness of X; 

BUT if defendant sincerely believed Y (good faith belief) and Y contradicts X, then defendant must be acquitted REGARDLESS of whether defendant’s belief in Y was unreasonable.

UNITED STATES v. INTERNATIONAL MINERALS & CHEMICAL CORPORATION

Facts: A statute made it a crime for a person to “knowingly violate” a regulation of the ICC regarding the transportation of corrosive liquids. 

Holding: The Court held that the prosecution must prove only that the actions the defendant knowingly committed violated the regulation, not that the defendant knew of the existence and meaning of the regulation. 

LIPAROTA v. UNITED STATES

Facts: Statute governing food stamp fraud provided that “whoever knowingly uses, transfers, acquires, alters, or possesses coupons or authorization cards in any manner not authorized” is subject to fine and imprisonment. 

Holding: The Court held that the prosecution must prove the defendant knew of the existence and meaning of the relevant regulation. 

Rationale: To hold otherwise would be to criminalize a broad range of apparently innocent conduct. 

VI. THE OLD OAK TREE HYPOTHETICAL

Facts: On or about July 4 of this year, George Washington did maliciously destroy a 300-year-old oak tree valued at more than $1000, which tree was the property of the United States being located on park land belonging to the United States. Mr. Washington concedes that he did cut off all the major limbs of a “gnarly old tree” near his house with his chain saw. He explains that the tree was interfering with his satellite dish to the extent that he could not watch NFL every night of the week. 
Statue: “Whoever maliciously injures or breaks or destroys, or attempts to injure or break or destroy, by fire or otherwise, any public or private property, whether real or personal, not his or her own, of the value of $1000 or more, shall be fined or imprisoned.”

Was there a voluntary act? YES, cutting down the tree was a voluntary act. 
Is there a mens rea term? YES, “maliciously.”

What does this modify? “Injures or breaks or destroys.”

What does “maliciously” translate to in MPC terms? Maliciously can be satisfied by a showing of purpose, knowledge OR recklessness. 
Mr. Washington says that he:

(1) Did not mean to destroy the tree, only prune its branches to improve his reception;

i. ISSUE: Did he have the required mens rea?

ii. Recklessness
1. Significant potential harm? YES, he is completely destroying the tree.

2. Justified? NO, it is just for his own TV reception.

3. Awareness of risk? ISSUE (needs to be evaluated subjectively)

iii. D can argue…he was not aware that pruning the tree would destroy it and was not aware of that kind of risk.

iv. P can argue…he was using a chainsaw and destroying the major limbs; he also knows what it means to chop down a tree. 
(2) Believed that the tree was on his property but recognizes he cannot be absolutely certain without personally surveying the property lines;

i. ISSUE: “not his or her own” (mistake of fact) – does maliciously partner up with “his or her own property”?

ii. What did the legislature have in mind? 

1. Regina v. Smith (David)  - don’t want to punish the innocent; held that mens rea term applies to “that of another”

2. United States v. Morissette – not enough to know you are converting; you need to know you are converting unlawfully
3. YES, must go to the unlawfulness of the act

iii. D can argue…there were no signs or warnings that the land belonged to the U.S.; Washington is aware of risks most people do not and knows that surveying is precise and fences don’t mark official lines; he does admit it might belong to another, but might not be aware of the extent of the risk; he was aware of some risk, but such a small risk that it does not rise to recklessness

iv. P can argue…acknowledging some awareness that a risk could exist by saying he isn’t absolutely certain 

(3) Did not know – and frankly was astonished to learn – that it was a crime to chop down another’s tree (when he was growing up, chopping down another’s tree was a matter for private correction by one’s father).

i. ISSUE: Can defendant be punished for not knowing that the statute existed?

ii. There is no part in the statute that requires you to know it’s a crime. 

1. International Minerals & Chemicals – it is not a requirement that the prosecution show defendant knew of a statute that made his conduct unlawful

(4) Believed that he had the legal right to prune or cut down any tree that disturbed the lawful use of his own land. (For the purposes of this argument only, assume that the statute prohibits “maliciously and unlawfully” destroying the property of another.)

i. ISSUE: Did defendant have the required mens rea as to “unlawfully”?

ii. D can argue…he thought it was lawful so there is no purpose to “unlawfully” destroy and no knowledge to “unlawfully” destroy. Also, he was unaware a risk even existed so he was not reckless as to “unlawfully” destroy. 
iii. P can argue…it doesn’t matter whether he knew the law or not, we don’t want to allow this as a mistake of law defense. 
VII. PURPOSE TO KILL MURDER

Purpose to Kill

a. Acting with the “conscious object to end the life of the victim.”
i. Example: Using a deadly weapon in a deadly fashion by shooting at vital areas of the victim’s body. 

Purpose to Kill with Premeditation

a. The Strict Approach: Proof of Reflection – suggests that the very worst decisions are those that result from calculation or reflection and seeks to assess an internal mental process through the Anderson factors:
i. Timing/Planning – lapse in time between an initial decision to kill and the actual killing, assumes that the more time that elapsed between a decision and the killing the more that premeditation is indicated; planning is a form of calculation and reflection and provides strong evidence that defendant weighed the consequences of the deed. 
ii. Relationship/Motive – establishing that the defendant had a motive is never enough by itself, we need to see what the defendant’s particular motive says about reflectiveness
iii. Manner of Killing/Coolness of Defendant – comparing a single fatal shot to the head indicates planning versus a fatal beating where the defendant used whatever was at the scene indicates impulsive murder (also provides evidence for purpose to kill).
STATE v. GUTHRIE 
Facts: Defendant found guilty of first-degree murder (“any willful, deliberate and premeditated killing”) by jury. Defendant removed a knife from his pocket and stabbed his co-worker after he was poking fun at defendant who appeared to be in a bad mood. Victim snapped him with a dishtowel on the nose and defendant became enraged. He pulled out a knife and stabbed him in the neck and in the arm as he fell to the floor. Defendant suffers from psychiatric problems, including an obsession with his nose (BDD). Even at trial, defendant did not comprehend his utter overreaction to the situation. The jury was instructed “in order to constitute a premeditated murder an intent to kill need exist only for an instant.” 
Holding: There was a lack of guidance as to what constitutes premeditation and the instructions confuse premeditation with intent to kill. 
Rationale: To allow the State to prove premediation and deliberation by only showing that the intention came “into existence for the first time at the time of such killing” completely eliminates the distinction between the two degrees of murder. We feel compelled to attempt to make a dichotomy meaningful by making some modifications. Although premediation is not measured by any particular period of time, there must be some period between the formulation of the intent to kill and the actual killing, which indicates an opportunity for some reflection on the intention to kill after it is formed. Although an elaborate plan is not required, the notion of instantaneous premeditation is not satisfactory for proof of first-degree murder. There must be some evidence that the defendant considered and weighed his decision to kill. 
b. The Broad Approach: Jury Discretion – gives fact finders wide discretion in its determination of premeditation; the jury has essentially unreviewable discretion on premeditation 
i. In these jurisdictions, premeditation does not require a substantial time between decision and action – “no time is too short for a wicked man to frame in his mind the scheme of murder.” 

ii. There is virtually no judicial review of premeditation distinct from purpose to kill. It is a legitimate question whether premeditation actually represents a requirement distinct from purpose to kill. 
COMMONWEALTH v. CARROLL 
Facts: Defendant pleaded guilty to indictment charging him with the murder of his wife. Previous evidence showed that wife had a mental disorder and was diagnosed as schizoid personality type. She expressed thoughts about hurting her children and had a sadistic discipline toward them. Defendant was to attend a conference for 9 days. Resulted in a violent argument and his wife requested he put a pistol on the windowsill so she would feel safe. He returned but got assigned to a new job that would cause his absence from the home for four nights a week. Violent argument ensued. He became more and more angry and then remembered the gun, grabbed it and shot her twice in the back of the head. At trial, he was asked if he was fully aware and intended to kill her. He said, “I don’t know positively.”
Holding: Even considering defendant’s testimony, there is no doubt that this killing constituted murder in the first degree (purpose to kill with premeditation). 
Rule: The specific intent to kill may be found from a defendant’s words or conduct or from the attendant circumstances together with all reasonable inferences therefrom, and may be inferred from the intentional use of a deadly weapon on a vital part of the body of another human being. 
Rationale: Defendant argues that in light of his good reputation there was insufficient time for premeditation. Previously, it was found that “whether the intention to kill and the killing, that is, the premeditation and the fatal act, were within a brief space of time or a long space of time is immaterial if the killing was in fact intentional, willful, deliberate and premeditated.” Defendant also argues that the time and place and the obvious lack of an escape plan shows premeditation is impossible. This is a jury argument, but it is clear that such circumstances do not negate premeditation. Defendant also argues that the psychiatrist concluded that there was a lack of premeditation. However, neither a judge nor a jury has to believe all or any party of the testimony of defendant or a witness. Also, the opinion of the psychiatrist was based upon statements made by the defendant, which also need not be believed. Finally, the psychiatrist’s opinion is entitle to very little weight when the defendant’s own actions/testimony belie the opinion. There is no doubt that this was a willful, deliberate and premeditated murder. Society would be almost completely unprotected from criminals if the law permitted a blind or irresistible impulse to excuse or justify murder to reduce it to second degree. 
Discussion: The Court here says to leave it to the jury whether premeditation occurred. 
c. *Pillsbury suggests that “calculation/reflection” should not be the normative test, but we should look to the “motive.” 
Purpose to do Great Bodily Harm
a. “Great bodily harm” – harm involving significant physical injury, the sort of injury that requires immediate medical treatment
b. In most jurisdictions, an act taken with purpose to do great bodily harm that produces death can result in a second-degree murder conviction.

i. Purpose to do great bodily harm can be listed as alternative mens rea.

ii. Purpose to kill can be inferred from acts demonstrating purpose to do great bodily harm.

iii. Deprave heart murder. 

VIII. PROVOCATION

a. Provocation in Liability Formula

i. Normally, the defense must produce some significant evidence of provocation to raise the issue before the jury. Once the issue is raised, the prosecution will have to persuade the fact finder beyond a reasonable doubt that there was no legal provocation. 
b. Basic Elements

i. Murder mens rea (purpose to kill, purpose to do great bodily harm, or depraved heart recklessness)

ii. While actually (defendant acted in a moment of such strong emotion that it affected his ability to think clearly about his actions and their consequences) and 
iii. Reasonably impassioned by the provoking incident (reasonableness applies to the emotions inspired by the provoking situation that would cause a reasonable person to be sorely tempted to kill at that time – includes cooling off period).
c. Categorical Approach to Common Law Provocation – most restrictive approach because a jury may not consider provocation unless there is evidence of certain types of provoking incidents and “words are never enough”; also, the judge makes a preliminary determination whether the facts fit a recognized category while juries determine the facts and render a final verdict
i. Legally Adequate Provocation – The List of Approved Provoking Events

1. Mutual combat

2. Extreme assault and battery on a defendant

3. Injury or serious abuse of a close relative of defendant

4. Illegal arrest of defendant

5. Sudden discovery of a spouse’s adultery
ii. Timing: The Cooling Off Period

1. Courts may bar consideration of provocation evidence if the killing clearly occurred after a cooling off period elapsed. 
2. Rationale: A reasonable person would have regained emotional balance by the time that the homicide occurred. 
GIROUARD v. STATE
Facts: Girouard and deceased were married, but the marriage was tense and strained. There was some evidence that after the marriage Joyce had resumed a relationship with her old boyfriend. On the night of Joyce’s death an angry argument developed. There was a barrage of insults followed by Joyce saying she wanted a divorce. She also told him she filed charges against him for abuse. Receiving no response, she continued her verbal attack. She asked him again what he was going to do. He lunged at her with a kitchen knife and stabbed her 19 times. He dropped the knife and went to shower off Joyce’s blood. He then slit his own wrists, but once he realized he would not die he called the police. Girouard argues that the provocation should not be limited only to the traditional circumstances, but instead should depend on individual factual situations such as this one. 
Holding: The taunting words uttered by the decedent were not adequate provocation to inflame the passion of a reasonable man so that the man would be sufficiently infuriated. 
Rule: Provocation to be adequate must be “calculated to inflame the passion of a reasonable man and tend to cause him to act for the moment from passion rather than reason.”
Rationale: Words can constitute adequate provocation if accompanied by conduct indicating a present intention and ability to cause the defendant bodily harm. Clearly no such conduct was exhibited so he could not reasonably have feared bodily harm at her hands*. The standard is one of reasonableness; it does not and should not focus on the peculiar frailties of the mind of the petitioner. Domestic arguments easily escalate into furious fights. We perceive no reason for a holding in favor of those who find the easiest way to end a domestic dispute is by killing the offending spouse. 
Discussion: *The court here suggests self-defense, but this is incorrect. 
d. The Discretionary Approach to Common Law Provocation – gives juries primary authority to decide provocation claims while judges merely act as a gatekeeper; here, words may be sufficient; also allows for “rekindling” of defendant’s reasonable passions well after the initial provocation
MAHER v. PEOPLE
Facts: Maher entered a saloon in an agitated manner and said something unintellible to Hunt and then shot him. Maher claimed there was adulterous intercourse between his wife and Hunt less than an hour before the assault. He had followed them as they entered the woods together and he then followed Hunt to the saloon. Just before he entered the saloon a friend told him that Hunt and his wife had had intercourse in the woods the day before. 
Holding: The issue of whether provocation was sufficient and reasonable should be evaluated by a jury based on the circumstances surrounding the defendant. 
Rule: If the act of killing, though intentional, be committed under influence of passion produced by an adequate reasonable provocation, and before a reasonable time has elapsed, and is the result of temporary excitement, by which the control of reason was disturbed, rather than of any wickedness of heart, then the law regards the offense as a less heinous character than murder (manslaughter). 
Rationale: Whether the provocation is sufficient or reasonable is essentially a question of fact, and to be decided with reference to the peculiar facts of each particular case. Jurors are much better qualified to judge the sufficiency and tendency of a given provocation and much more likely to fix the standard. But, if the alleged provocation be such as to admit of any reasonable doubt, whether it might not have had such tendency, it is much safer and more in accordance with principle to let the evidence go to the jury. The jury should evaluate whether the time (an hour) was reasonable under all the circumstances of the particular case. 
e. Extreme Emotional Disturbance (MPC) – decision makers have considerable discretion concerning mitigation and may decide the issue largely on a case-by-case basis; the rule does not restrict the kind of emotion involved, does not require a provoking event and does not say anything about timing
MPC 210.3(1)(b) “Criminal homicide constitutes manslaughter when: a homicide which would otherwise be murder is committed under the influence of extreme mental or emotional disturbance for which there is a reasonable explanation or excuse. The reasonableness of such explanation or excuse shall be determined from the viewpoint of a person in the actor’s situation under the circumstances as he believes them to be.”
i. Extreme Emotional Disturbance

1. The emotion must be strong enough to disturb the individual’s normal decision-making process. 
2. Factors: appearance, speech, conduct and surrounding events that the defendant experienced great emotion 
ii. For Which There is a Reasonable Explanation/Excuse

1. The fact finder should determine the reasonableness “from the viewpoint of a person in the actor’s situation under the circumstances as he believes them to be.”
2. Challenge: how much the reasonable standard depends on the average ordinary person and how much it is informed by the particular traits and experiences of the defendant?
PEOPLE v. CASSASSA
Facts: Casassa and Lo Consolo dated casually until she told him she was not “falling in love” with him. Defendant claims that this “devastated him.” This rejection also allegedly was the cause of a bizarre series of actions. He broke into the apartment below her apartment to eavesdrop and caused him to be under great emotional stress. He broke into her apartment and disrobed and lay for a time in her bed. He was armed with a knife because “he knew he was either going to hurt her or she was going to cause him to commit suicide.” On his final visit he brought several bottles of wine and alcohol to offer as a gift. She rejected again and he produced a steak knife and stabbed her several times in the throat and then dragged her to the tub to drown her body to make sure she was dead. 
Holding: The determination of whether there was reasonable explanation or excuse for a particular emotional disturbance should be made by viewing the subjective, internal situation in which the defendant found himself and the external circumstances as he perceived them at the time, however inaccurate that perception may have been. 
Rule: Penal Law (NY) provides that it is an affirmative defense where “the defendant acted under the influence of extreme emotional disturbance for which there was a reasonable explanation or excuse.”
Rationale: The extreme emotional disturbance defense grew out of the head of passion doctrine, but it is significantly broader in scope. In Patterson, the court held that “an action influenced by an extreme emotional disturbance is not one that is necessarily so spontaneously undertaken. Rather, it may be that a significant mental trauma has affected a defendant’s mind for a substantial period of time. The first requirement of EED is that defendant acted under the influence of extreme emotional disturbance (wholly subjective). The second requirement is that there must be a “reasonable explanation or excuse” for such EED (ultimately, objective). But it must take into consideration the subjective, internal situation and the external circumstances as the defendant saw it. The purpose is to give full scope to the intent of the draftsmen.  
Discussion: The problem with this case is that the rationale repeated the words of the statute and then in explaining the rule used totally new words. Courts cannot translate the words of the statute. The courts are reluctant to allow “reasonableness” to provide mercy for defendants and do not want it to go to the “worldview” of the defendant. The purpose of the MPC EED is to just allow for new arguments to be made that did not exist under common law. Does not explain exactly how to rule on these cases, but it does provide room for new arguments and defenses. 
IX. PROOF AND PERSUASION
a. The Two Kinds of Burdens of Proof: Distinguishing the Burden of Production from the Burden of Persuasion

i. Burden of Production – obligation of producing credible evidence concerning an issue in order for that issue to be considered by the fact finder
1. Affirmative defenses -> this usually rests on the defense

ii. Burden of Persuasion – burden of convincing the fact finder to a certain level of certainty once all the evidence has been admitted

1. Affirmative defesnses -> this may rest on the defense

PATTERSON v. NEW YORK
Facts: After a brief and unstable marriage, Patterson became estranged from his wife. She then resumed an association with her ex-fiance. Patterson borrowed a rifle and went to the residence of his father-in-law. There, he observed his wife undressing in front of her ex. He entered the house and shot him in the head. He raised an affirmative defense that he “acted under the influence of extreme emotional disturbance for which there was a reasonable explanation or excuse. The jury was instructed the defendant had the burden of proving his defense by preponderance of the evidence (burden of persuasion). 

Holding: Nothing was presumed or implied against Patterson and his conviction must be affirmed. 

Rule: Second-degree murder when (1) intent to cause death of another and (2) causing the death.

Rationale: At common law, the burden of proving affirmative defenses has rested on the defendant. Since then, certain cases have reversed this and made it the burden of the prosecution. The New York affirmative defense here was willing to allow extreme emotional disturbance only if the facts making out the defense were established by the defendant with sufficient certainty. The State was unwilling to undertake to establish the absence of those facts beyond a reasonable doubt, perhaps fearing that proof would be too difficult and that too many persons deserving treatment as murderers would escape that punishment. 

Discussion: Here, sanity is not a requirement of the statute, so the burden of proof does not rest on the State, where the State has already proved all of the elements of the crime. Instead, it must shift to the defendant. Ultimately, EED defense privileges the defendant, so having the State disprove it without having defendant testify is difficult and unfair. You can make an argument under EED you would otherwise be unable to raise, but you must carry the burden. 

[image: image1.png]summarizing the Patterson formalist distinction between Maine
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in Maine, MR for Murder requires proof of:
A + not B (intent to kill and no provocation)

in New York, MR for Murder requires proof of:
A (intent to kill)




b. Presumptions
i. From proof of predicate fact -> factual/legal conclusion

ii. Example: 

1. MR Required: Purposeful killing of a human being

2. Presumption Instruction: “In evaluating mens rea, you should understand that the law presumes that persons intend the natural and probably consequences of their actions.”

3. Is this constitutional? No, this is changing the burden of proof. The jury might decide that once this is proven, it cannot be disproven. Mandatory presumptions are not constitutional. 

iii. Example:

1. MR Required: Purposeful killing of a human being

2. Presumption Instruction: “In evaluating mens rea, you may consider that persons generally intend the natural and probable consequences of their actions, but still the prosecution must prove beyond a reasonable doubt that the defendant actually acted with the mens rea required in this case.” 

3. Is this constitutional? Yes, it is permissive and invites the jury to presume if it seems appropriate without changing the burden of proof on the prosecution. 

iv. Example:

1. MR Required: Purposeful killing of a human being

2. Presumption Instruction: “The defendant is presumed to intend the natural and probable consequences of his acts, but the presumption may be rebutted.”

3. Is this constitutional? No, this shifts the burden to the defendant to rebut and persuade otherwise. 

c. The Role of the Jury
DUNCAN v. LOUISIANA
Facts: Duncan stopped his car, got out and approached the six boys who had been involved in racial incidents. Two were black and four were white. Duncan encouraged his cousins to break off the encounter. He slapped one of the white boys, according to their testimony, but his cousins said he had merely touched him. Duncan was convicted of a simple battery. He sought trial by jury, but the trial judge denied the request. 
Holding: The Fourteenth Amendment guarantees a right of jury trial in all criminal cases.
Rationale: The Constitution was violated when Duncan’s demand for jury trial was refused. Providing an accused with the right to be tried by a jury of his peers gave him an inestimable safeguard against the corrupt or overzealous prosecutor and against the complaint, biased, or eccentric judge. 
X. DEPRAVED HEART MURDER 
Murder “committed recklessly under circumstances manifesting extreme indifference to the value of human life.”
a. Elements

i. Recklessness
1. Degree of risk

2. Lack of justification for risk

3. Awareness of risk
ii. Extreme indifference

b. Omissions to Act
i. Defendant had a duty to act and omitted to act
ii. The omission was reckless and demonstrated indifference to the value of human life.

iii. It caused the victim’s death. 
UNITED STATES v. FLEMING
Facts: Defendant convicted of second-degree murder. He was driving south at speeds between 70 and 100 mph where the speed limit was 45. Several times he drove in the north lanes. Fleming lost control and struck the car driven by Haley in the opposite direction. Defendant contends that the facts are inadequate to establish the existence of malice aforethought. 
Rule: The existence of malice may be established by evidence of conduct which is “reckless and wanton and a gross deviation from a reasonable standard of care, of such a nature that a jury is warranted in inferring that defendant was aware of a serious risk of death or serious bodily harm.”
Rationale: The difference between malice and gross negligence is one of degree rather than kind. The average drunk driving homicide has no proof that the driver acted while intoxicated with the purpose of wantonly and intentionally putting the lives of others in danger. In the present case, however, defendant drove in a manner that could be taken to indicate depraved disregard of human life, in light of the fact that because he was drunk his reckless behavior was all the more dangerous. 
PEOPLE v. PROTOPAPPAS

Facts: Protopappas was a licensed dentist and oral surgeon. He was found guilty of second-degree murder of three of his patients. He had a staff of five dentists, but was the only one licensed to administer general anesthesia and was solely responsible. He personally standardized these initial doses, which were prepared daily by his assistants. One patient suffered from lupus and her physician warned him of the dangers of general anesthesia. Another patient had swollen tonsils, which impaired the 13 year olds breathing. The third suffered from periodontitis around a great number of her teeth and he administered large doses of a drug even after seeing a red rash. 
Act Requirement: There were voluntary affirmative acts (giving medicine at lethal doses) and there were also omissions to act (failing to call paramedics, failing to provide care, failing to provide post-op care). As a doctor, he assumed their care and rescue and had a contractual relationship, thereby having a duty. 

MR Requirement: “Implied malice” – depraved heart recklessness

(a) Degree of risk? High risk, even the treating physician told him not to do it. He used unqualified staff and uses his own “cocktail.”

(b) Justified? No, although he can argue they were already sick and required immediate attention. But even if it were necessary to operate, he doesn’t have to use his own people or unqualified people.

(c) Awareness of risk? P argues that he knew tonsils restricted airway and the physician told him not to put her under and also his assistant noted something was wrong. 

(d) Extreme indifference to value of human life? This is debatable. What if he just never actually “got it” and had no awareness? 

*Pillsbury suggests using the following equation for a theory of culpability for careless harm doing:

“awareness of warning facts + bad attention priorities = proof of moral disregard”

XI. INVOLUNTARY MANSLAUGHTER
a. Criminal Negligence
MPC 210.4 “Criminal homicide constitutes negligent homicide when it is committed negligently.”
MPC 2.02(2)(d) “Should be aware of a substantial and unjustifiable risk” and “involves a gross deviation from the standard of care that a reasonable person would observe.”
STATE v. WILLIAMS

Facts: Walter (24) and Bernice (20) were both full-blooded Shoshone Indian with minimal education. Both were aware their child was ill, but did not realize how sick. They didn’t take him to the hospital out of fear that welfare department would take the baby away. Critical period was 7-10 days before death. Parents charged with negligently failing to supply 17-month-old child with necessary medical attention. 
Holding: There is sufficient evidence to conclude that defendants were sufficiently put on notice to have required them to obtain medical care for child. 
Rationale: Simple or ordinary negligence describes a failure to exercise the “ordinary caution” necessary to make out the defense of excusable homicide. Ordinary caution is the kind of caution that a man of reasonable prudence would exercise under the same or similar conditions. The court must determine when the duty to furnish medical care became activated. There is sufficient evidence that applying the standard of ordinary caution; defendants were sufficiently put on notice. 
Discussion: There is an omission to act here because as parents they owed their child a duty. But the ultimate issue here is that we have to time the omission to act with the mens rea. The fact that they feared the loss of their child has no place in this argument. 
Individualization Problems: What characteristics of the defendant might be attributed to the reasonable person? Generally, physical characteristics are included. But there is much controversy over mental, emotional or cultural characteristics. 
XII. COLORS

Facts: Late on Saturday night, James, a member of the Pinks gang, runs up to Melissa and Harold, other members of the gang, yelling, "The Greens killed Willie." Willie was James's dog as well as the gang's mascot. James says that a Green member shot the dog. Melissa screams with rage at the news. "Pay back time," says Harold. He motions for all to get in his car. Each gang member brings a loaded gun. Harold drives toward the Green hangout. The trip normally takes only ten minutes but they are delayed by traffic and a stop for beer. They arrive 30 minutes later. Melissa says: "Let's get out of here. It's just a dog."

James yells obscenities about dog-killers. James was very attached to his dog Willie. Earlier in the year James was diagnosed by a psychiatrist as emotionally unstable. "This is our chance," says Harold. Harold has often spoken of the need to eliminate the rival Green gang.

Members of the Green gang appear in the parking lot of a fast-food restaurant. Harold and James open fire at them, Harold aiming carefully, James firing indiscriminately toward the group. Two Greens are killed, one by Harold and one by James. Meanwhile Melissa fires twice without looking. One of her shots goes harmlessly into the air; another travels through the restaurant and strikes and kills an elderly man walking down the other side of the block.

a. Harold – Premeditated Purpose to Kill 

i. “Conscious object to kill” is shown by his careful aim of the gun (a deadly weapon) at a person and pulling the trigger. He clearly intends to shoot that person. Given that he’s often spoken of “payback” and drove everyone to the gang members and then aimed shows he actually intended to kill. 

ii. Premeditation – weighing the consequences

1. Guthrie – “reflection or calculation”

a. timing/planning – directed everyone to get to the car, took the gun with him 

b. relationship/motive – prior relationship exists because he always says that Greens need to be killed; this shows calculation because of a long standing rivalry and this can be considered a business decision where defendant is taking steps to further his own gang

c. manner/coolness – drive by shows calculation of wanting to get away 

2. Carroll – it would really be up to a jury to determine if there was premeditation

b. James – Purpose to Kill with Provocation
i. “Conscious object to kill” is shown by his firing indiscriminately at everyone, not trying to hit anyone in particular but clearly aiming it at everyone

ii. Provocation – “actually and reasonably provoked”

1. Girouard – reasonable if it satisfied one of the types of provocation, but it does not so no provocation in this jurisdiction

2. Maher – whether him becoming empassioned was reasonable

a. P could argue…a reasonable person would not be this upset over a dog

b. D could argue…there was a special bond with his pet and he lost his best friend

3. MPC EED 

a. Extreme emotional disturbance? Yes, shows anger and emotional instability by yelling obscenities about dog-killers and was diagnosed as emotionally unstable. 

b. Reasonable? How much of his world view should be considered?

c. Melissa – Depraved Heart Murder? Involuntary Manslaughter (criminal negligence)?
XIII. FELONY MURDER
A person who: (1) commits a felony, and (2) in doing so causes death, should be convicted of felony murder. 

Heightened Culpability 

a. Basic Heightened Culpability Formula: Act with MR for lesser crime -> result of greater crime = guilt for greater crime
Initial Eligibility of Felonies – the felony must satisfy one of the following three felony requirements
a. Statutory Designation
i. MPC 189. Degrees of Murder “All murder which is…committed in the perpetration of, or attempt to perpetrate, arson, rape, carjacking, robbery, burglary, mayhem, kidnapping, train wrecking, or any act punishable under [sections prohibiting various forcible sexual acts and certain sexual acts with minors]…is murder of the first degree. All other kinds of murders are of the second degree.”
b. Inherently Dangerous Felonies
i. Inherently Dangerous by Definition
1. Statute on its face must be inherently dangerous.
2. It must by definition involve danger to human life. 
3. Must specify acts that necessarily endanger human life. 
4. If the felony can be committed in a way that does not threaten human life, then the felony will not be eligible for felony murder. 
5. Example: “Whoever willfully engages in unlicensed medical practice under conditions which cause or create a risk of great bodily harm, serious physical or mental illness, or death.”
a. The statute is not inherently dangerous because “cause or create risk of…mental illness” is not inherently dangerous to human life. Therefore, it can be committed without being dangerous to life. 
ii. Inherently Dangerous as Committed
1. This requires an assessment of both the statute defining the felony and the facts of the case. 
2. The key issue is whether the prosecution has proven that this particular defendant committed the felony in a way that posed a significant threat to human life. 
Satisfaction of the Merger Rule – the felony must clear the merger rule

a. Felonies with qualities that make them stand independent of homicide and therefore should support felony murder. If the felony merges, as assault with a deadly weapon does, then homicide liability must be based on standard mens rea analysis for murder or manslaughter; there can be no felony murder. 
b. Is the offense essentially about violence, or does it involve a wrong independent of violence?
PEOPLE v. PHILLIPS

Facts: Epping died of eye cancer. Dr. Straatsma advised parents that her only hope for survival lay in immediate surgical removal of the infected eye. Her dad called and gave oral consent. While waiting they encountered a Mrs. Eaton who told them defendant had cured her son of a brain tumor without surgery. Defendant urged them to take Epping out of the hospital, claiming it was an “experimental” place and she was being used as a human guinea pig. In reliance upon defendant’s statements they took her out of the hospital and placed her in defendant’s care. Defendant testified that he knew he could not cure cancer. Her condition didn’t improve so they dismissed defendant. They claim if he had not said he could cure her they would have gone forward with the surgery, which allegedly would have prolonged her life or cured her. 
Holding: The trial court erred in giving a felony-murder instruction.
Rule: Only such felonies as are in themselves “inherently dangerous to human life” can support the application of the felony-murder rule. 
Rationale: Grand theft is not inherently dangerous to life. In the present case the Attorney General would characterize that conduct as “grand theft medical fraud,” and t his newly created “felony,” he urges, clearly involves danger to human life and supports an application of the felony-murder rule. The instruction as rendered did not require the jury to find either express malice or implied malice, which is manifested in an “intent with conscious disregard for life to commit acts likely to kill.” The instruction thus relieved the jury of the necessity of finding one of the elements of the crime of murder. We cannot undertake to resolve this evidentiary conflict without invading the province of the trier of fact. We cannot predicate a finding of conscious disregard of life upon a record that would as conclusively afford a basis for the opposite conclusion. 
Discussion: The Court says that they look to the elements of the felony in the abstract, not the particular facts of the case. The only felony that occurred is “grand theft by deception.”
XIV. ATTEMPT

(1) mens rea for attempt (purpose) + (2) requirements of underlying offense = requirements for conviction of attempt
Basic Themes in Act Analysis

a. The Time (and Place) Continuum – physical proximity of the defendant to the final commission of the crime

b. Objective Assessment of Danger v. Evidence of Culpability – objective signs of the defendant’s criminal dangerousness; how close the defendant came to the actual crime

Four Rules

a. Last Step Rule – only the last possible act prior to completing the crime is sufficient

b. Substantial Step Rule (MPC 5.01, Jackson) – evidence of defendant’s criminal intent, includes more conduct because it establishes liability much earlier on the time continuum; corroborates “firmness” of actor’s criminal purpose; looks to what the defendant has already done to commit a crime
c. Dangerous Proximity to Success (Rizzo) – objective dangerousness, evaluates how much the defendant had left to do; how much we fear he was going to succeed
d. Equivocality – not how far the defendant has gone, but how clearly his acts bespeak his intent (look to what their physical actions say, as a silent movie)

Abandonment
a. Common Law/Dangerous Proximity – The No Abandonment Approach

i. Once the accused has gone beyond “mere preparation” and reached the point of “dangerous proximity to success,” no subsequent change of heart will have any legal effect.

b. MPC Voluntary Abandonment Approach 

i. Provides a separate affirmative defense of voluntary withdrawal.

ii. The circumstances must manifest a “complete and voluntary renunciation of his criminal purpose.”

Mens Rea Requirement for Attempt
attempt mens rea (purpose) + mens rea for underlying offense (if it were committed) = mens rea for attempted offense
a. Result Offenses: a crime that requires proof of a particular physical harm to property or person (i.e. homicide)

a. Must prove that defendant acted with the purpose to accomplish the result + any other mens rea required for the underlying offense. 

b. Conduct Offenses: if the statute does not require such harm, it should be classified as a conduct offense for purposes of attempt mens rea (i.e. rape)

a. Defendant must purposely seek to commit the voluntary act required for the underlying offense + all other mens rea requirements for the underlying offense. 
b. Example: “possession of unlicensed firearm”

i. knowing possession of a firearm (MR element) +

ii. without required license (SL element)

iii. What would attempted be?

1. purpose to possess +

2. knowing it’s a firearm (MR) +

3. without required license (SL)

c. Example: “driving in an unreasonably dangerous manner”

i. negligence regarding the dangerous manner

ii. What would attempted be?

1. purpose to drive +

2. negligent as to its danger

d. Example: “possession of marijuana”

i. knowing possession of a controlled substance (MR element) +

ii. proof that substance is marijuana (SL element)

iii. What would attempted be?

1. purpose to possess +

2. knowing it’s a controlled substance +

3. marijuana (does NOT need to know it is marijuana)
SMALLWOOD v. STATE 
Facts: Smallwood convicted on three counts of assault with intent to murder his rape victims. Despite his awareness that he was HIV positive, he did not use a condom. The State likens his HIV-positive status to a deadly weapon. 

Holding: Smallwood’s convictions for attempted murder and assault with intent to murder must be reversed. 

Rule: Intent to kill may be inferred from the use of a deadly weapon directed at a vital part of the human body.

Rationale: Defendant was properly found guilty of attempted murder and assault with intent to murder only if there was sufficient evidence from which the trier of fact could reasonably have concluded that Smallwood possessed a specific intent to kill at the time he assaulted each of the three women. The State has presented no evidence form which it can reasonably be concluded that death by AIDS is a probable result of Smallwood’s actions to the same extent that death is the probable result of firing a deadly weapon at a vital part of someone’s body. 

PEOPLE v. RIZZO
Facts: Rizzo convicted of attempt to commit robbery. He planned to rob Charles Rao of money he was to take from the bank. Defendants had firearms and started out in an automobile. They realized they were watched by officers and Rizzo jumped out of the car and ran into the building. All four defendants were arrested. They did not find or see the man they intended to rob. 
Holding: Defendants are not guilty of an attempt. 
Rule: An act done with intent to commit a crime and tending but failing to effect its commission is an attempt to commit that crime. Tending means to exert activity in a particular direction. 
Rationale: The line has been drawn between acts which are remote and those which are proximate and near to the consummation. So near to its accomplishment that in all reasonable probability the crime itself would have been committed, but for timely interference. The act or acts must come or advance very near to the accomplishment of the intended crime. There must be dangerous proximity to success. The men were still looking for the man they were going to rob. But the opportunity never game. 
MCQUIRTER v. STATE
Facts: McQuirter was a black man found guilty of an attempted assault with intent to rape. Allen testified that he followed her down the street. According to officers defendant stated he was drinking and didn’t know what was the matter with him. He denied following her and denied making those statements. 
Rule: To prove attempt to commit an assault with intent to rape, it must be proven that defendant intended to have sexual intercourse with Allen against her will, by force or by putting her in fear. 
Rationale: Intent is to be determined by the jury based on the facts and circumstances. And the jury can consider social conditions and racial differences. 
Discussion: This is basically all about race. Can you even have an attempt to attempt to rape?
UNITED STATES v. JACKSON
Facts: Appellants conspired to commit an armed robbery. They assert their conduct never crossed from “mere preparation” to “attempt.” Jackson and company arrived in a car containing a shotgun, shells, masks, and handcuffs with a false cardboard license plate. They entered the bank but then rescheduled the robbery. When they returned bank agents notice the front license plate was missing. Appellants detected presence of FBI agents and were arrested. 
Holding: Convictions for attempted robbery should be upheld. 
Rule: MPC. “Defendant must have engaged in conduct which constitutes a substantial step toward the commission of the crime. A substantial step must be strongly corroborative of the firmness of the defendant’s criminal intent.”
Rationale: Any test other than the last step rule would permit apprehension of dangerous person at an earlier stage without immunizing them from attempt liability. On two occasions, appellants reconnoitered the place and possessed the paraphernalia, which was specially designed for such unlawful use. 
Discussion: D could argue…defendant has not proven to be real bank robbers; they were dissuaded too easily. 
UNITED STATES v. HARPER
Facts: Defendants were found in a car parked adjacent to a bank. There was guns, gloves and ammunition. ATM showed Harper used a stolen card to withdraw money and create a bill trap causing the ATM to shut down. They waited 45-90 minutes until a technician came to repair it, which is when they would make their move.
Holding: The court reversed the attempt conviction because the robbery was in the future and the defendants never made a move toward the victims or the bank to accomplish the criminal portion of their intended mission. They had not take a substantial step. 
Impossibility

MPC 5.01(1)(a) “Purposely engages in conduct which would constitute the crime if the attendant circumstances were as he believes them to be”
(1) ID the missing element – the part of the underlying offense that could not be satisfied because the actual circumstances were different than defendant believed

(2) Do attempt analysis:
1. A + MR for attempt at the offense +
2. for missing element – does hypothetical reasoning satisfy?
Example: receiving stolen goods, knowing them to be stolen (conduct offense)
(1) missing element = “stolen”

(2) attempt analysis

a. act = “receiving” & MR = “purpose”

b. missing element = defendant believed them to be stolen; if it were as he believed he would be guilty

Example: purposely shooting a deer, knowing it to be out of season

(1) missing element = “deer”

(2) attempt analysis

a. act = “shooting” & MR = “purposely” and “knowing”

b. missing element = defendant believed it to be a real deer; if it were as he believed he would be guilty

PEOPLE v. DLUGASH
Facts: Bush drew his pistol and aimed it at Geller and fired three times. Geller fell to floor. After passage of a few minutes, defendant walked over to Geller and drew his pistol and fired 5 shots in Geller’s head and face. 
Holding: Dlugash may be held for attempted murder of Geller, though the target of the attempt may have already been dead.
Rule: Generally, legal impossibility is a good defense, but factual impossibility is not. 
Rationale: Under the code provision, to constitute an attempt, it is still necessary that the result intended or desired by the actor constitute a crime. What was in the actor’s own mind should be the standard for determining his dangerousness to society and, hence, his liability for attempted criminal conduct. A person is guilty of an attempt when, with intent to commit a crime, he engages in conduct, which tends to effect the commission of such crime. If such crime could have been committed had the attendant circumstances been as such person believed them to be. Defendant acted in the belief that Geller was alive. A murder would have been committed had the attendant circumstances been as Dlugash believed them to be. 
XV. SELF-DEFENSE
Burden of Proof 
a. Burden of Production -> defendant

b. Burden of Persuasion -> prosecution

Basic Elements of Self-Defense

The defendant must:
(1)(a) honestly and

      (b) reasonably believe that he or she faces a threat that is

(2) (a) imminent and



       (b) unlawful, and that

       

       (c) the force used in response was necessary/proportionate to the threat
Domestic Violence, Syndrome Evidence and Self-Defense Claims
Example: battered woman syndrome can be introduced to go to “enhanced predictive abilities regarding violence” to support argument of reasonable fear of imminent danger; cannot be used to evaluate what a reasonable person with BWS would do
The Retreat Rule – an innocent party’s use of deadly force may trigger a possible retreat obligation
A person may not use deadly force to repel an unlawful threat of deadly force if that person is aware of a safe avenue of retreat from the threat. It applies only to:
(1) an innocent party facing a deadly threat;

(2) outside the home; and

(3) when the innocent party wishes to use deadly force in response

Aggressors and Self-Defense – raises issues of obligation to withdraw
a. The Traditional Aggressor Rule – once a person becomes an aggressor by starting a violent conflict, that person remains an aggressor for purposes of self-defense analysis unless the individual takes some significant and usually dramatic action to restore his or her self-defense rights; this requires a renunciation of aggression by both words and deeds (obligation of withdrawal)
b. The Last Wrongdoer Rule – we look to whether the defendant’s use of force was an honest and reasonable defensive response to the victim’s wrongful escalation of the conflict to the level of deadly force; the original aggressor may use deadly force if the original victim escalates
UNITED STATES v. PETERSON

Rule: The law of self-defense is a law of necessity. Never must the necessity be greater than when the force employed defensively is deadly. There must have been a threat, actual or apparent, of the use of deadly force against the defender. Imminent peril of death or serious bodily harm must not only have been honestly entertained but also objectively reasonable in light of the surrounding circumstances. 

STATE v. ABBOTT
Facts: The Abbotts shared a driveway with the Scaranos. Nicholas Scarano was visiting objected to Abbott’s conduct. Abbot threw the first punch but Nicholas was the aggressor and came at Abbott with a hatchet. The end result was that the hatchet hit all of the Scaranos. 
Rule: There is no necessity to kill in self-defense if the use of deadly force could have been avoided by retreat. “If the actor knows that he can avoid the necessity of using such force with complete safety by retreating” deadly force is not justifiable.
Rationale: It is not the nature of the force defended against which raises the issue of retreat, but rather the nature of the force which the accused employed in his defense. The jury should be instructed that Abbott could hold his ground and that the question of retreat could arise only if Abbott intended to use deadly force. The question is whether he knew the opportunity was there and the total circumstances must be considered. 
Discussion: Majority of jurisdictions are non-retreat. 
UNITED STATES v. PETERSON
Facts: Keitt (deceased) and two friends drove in his car to the alley in the rear of Peterson’s house. After a verbal exchange, Peterson went back into the house, obtained a pistol and returned. Keitt was back in the car and he and his friends were about to leave. Peterson said “if you come in here I will kill you.” Keitt got a wrench and advanced toward Peterson. Peterson shot him in the face. 
Rule: Self-defense is granted to those free from fault in the difficulty; it is denied to slayers who incite the fatal attack. 
Rationale: A defensive killing is unnecessary if the occasion for it could have been averted. The conduct in going in to get the gun and coming back out deprived him of any right to invoke a plea of self-defense. 
Discussion: The aggressor should not get the benefit of self-defense because they are at fault. There are essentially 2 confrontations here and Peterson’s status is changed when he comes out with the gun and threatens Kaitt. 
PEOPLE v. GOETZ

Facts: Goetz had an unlicensed pistol. Canty approached him and said “give me five dollars.” Goetz responded by standing up, pulling out his gun and firing four shots in rapid succession at all four boys. He previously developed a fear based on prior experiences of being mugged.
Rule: A person may use physical force upon another person when and to the extent he reasonably believes such to be necessary to defend himself or a third person from what he reasonably believes to be the use or imminent use of unlawful physical force. 
Rationale: An interpretation of “reasonable to him” defies ordinary meaning and significance of the term “reasonably” in a statute and misconstrues the clear intent of the Legislature: to retain an objective element as part of any provision authorizing the use of deadly physical force. The original MPC stated defendant needs only show he believed force was necessary. But the way NY adopted the MPC they inserted reasonably believed force was necessary. The legislature retained a reasonableness requirement to avoid giving license for such actions. A determination of reasonableness must be based on the circumstances facing a defendant or his situation. 
Discussion: 

What do you need to know for the final?

The use of force is “honest” and the assessment is “reasonable.” 
What can be presented as evidence for reasonableness?
(1) Prior experiences, (2) defendant’s knowledge of the victim, and (3) physical attributes of all people involved (i.e. size of person, age, gender, appearance/clothing). 

Why would previous muggings go to his “reasonableness”?

In general, persons who have been mugged before are perhaps better judges of danger (experience correlates with ability to read specific situations). 

Prosecution can argue, however, that his past muggings go to his motivation and should show his hypersensitivity instead of reasonableness. 

Why can’t race be used for evidence of reasonableness?

(1) “I’m not a racist” (“I’m not a bad person”)

(2) Otherness is natural and powerful

STATE v. KELLY

Facts: Kelly stabbed her husband with a pair of scissors. Mr. Kelly got drunk frequently and often beat Kelly. He threated to kill her on occasions and cut off parts of her body. She went to ask him for money to buy food. The two began to fight, but then she realized her daughter was missing. After finding her daughter, Kelly observed Mr. Kelly running toward her with his hands raised. She thought he had come back to kill her and grabbed a pair of scissors to scare him aware but instead stabbed him. The court refused to admit testimony of BWS at trial. 
Holding: The expert testimony was admissible to show she honestly believed she was in imminent danger of death. It is also relevant to the reasonableness of belief, but cannot be used to show a reasonable person with BWS. 
Discussion: The court believes she can use the BWS testimony to show her experience gives her an edge in predicting Mr. Kelly’s violence (although we don’t really need evidence of a syndrome for this). 
TENNESSEE v. GARNER

Facts: Hymon was in pursuit of a fleeing suspect when he stopped at a 6-ft fence. There was no sign of a weapon and the suspect was 17 or 18 and accused of a felony. Suspect began to climb and Hymon shot him. He died on the operating table. 
Holding: We are not convinced that the use of deadly force is a sufficiently productive means to justify the killing of nonviolent suspects. 
Rule: If, after notice of the intention to arrest the defendant, he either flee or forcible resist, the officer may use all the necessary means to effect the arrest.
Rationale: The issue is whether the killing of a fleeing suspect is a “seizure” under the Fourth Amendment, and is therefore constitutional only if reasonable. 
Discussion: The Tennessee statute is unconstitutional insofar as it authorizes the use of deadly force against such fleeing suspect. It is not, however, unconstitutional on its face. Officer Hymon could not have reasonably believed that Garner – young, slight, and unarmed – posed any threat. Hymon never attempted to justify his actions on any basis other than the need to prevent an escape. 
Imperfect Self-Defense: Mitigation from Murder to Voluntary Manslaughter

Where a defendant honestly but unreasonably believes that he faces an imminent, unlawful threat of deadly force, conviction is merited for voluntary manslaughter rather than murder. 
XVI. RAPE

Elements of Rape

Maryland Law (State v. Rusk)
Three elements (as in most extrinsic force jurisdictions):

(1) sexual act

(2) victim nonconsent (against will) OR victim incapable of consent and defendant has notice of incapacity (unconscious or mentally incapable)

(3) if victim capable, sexual act by force or threat of force, meaning

a. direct physical force (sufficient to preclude or overcome victim resistance) or

b. threat sufficient to cause reasonable fear in victim (that precludes or overcomes resistance)

California Law 

Elements (non-extrinsic force jurisdictions):

(1) sexual act

(2) nonconsent

(3) where victim is incapable of consent and defendant has notice of incapacity or

(4) by force or threat of force

a. direct physical force (sufficient to preclude or overcome resistance) or

b. threat sufficient to cause reasonable fear (that precludes or overcomes resistance) or

c. sexual act where defendant reasonable should have been aware of victim nonconsent

STATE v. RUSK

Facts: Terry and Pat went to a bar and Rusk approached Terry. Rusk requested a ride. Pat did not know Rusk, but she thought Terry knew him. Pat took him home but when Rusk asked her to come in she repeatedly refused and he took her car keys. She was in an unfamiliar location and feared that Rusk was dangerous. She complied and once inside he pulled her by the arms and began to undress her. She removed the rest of her clothing and then removed his pants because he asked her to do so. She claims he lightly choked her. After it was over he gave her the keys and let her leave. 
Holding: The jury could find that the essential elements of rape had been established. 
Rationale: Lack of consent is generally established through proof of resistance or by proof that the victim failed to resist because of fear. A fear that so overpowers her that she does not dare resist. The majority of jurisdictions have required that the victim’s fear be reasonably grounded. The reasonableness of Pat’s apprehension of fear was plainly a question of fact for the jury. The jury disbelieved Rusk and believed Pat. Where persuasion ends and force begins is a factual issue. 
Discussion: Do you think Rusk saw himself as committing rape that night? What is Rusk’s perspective? She never fought back physically; he might have read that as she wanting to have intercourse.

If Rusk just didn’t get it, would we still blame him? Yes, he reasonably should have known. Also, he is putting his desire to have sex above others. Disregarding all warnings that this was bad. He was out to get one thing. He is in this in between state where he thinks it’s ok and believes that she has to stop him by kicking or screaming and if she doesn’t set really clear and dramatic limits, he is going to think he is in the right. 

Does that constitute a moral excuse? No, there is always an obligation to look out for the very basic autonomy interests of the other individual. Total disregard is not acceptable. 

XVII. INTOXICATION

*No separate rule for different types of intoxication
Voluntary Intoxication: A Limited Mens Rea Argument

Does the law allow defendant to argue that he/she lacked some form of MR required for the offense because of voluntary intoxication?

The Availability of the Mens Rea Argument

a. Common Law: Specific v. General Intent

i. Specific intent elements of a crime may be negated by evidence of voluntary intoxication (in addition to committing the basic wrongful act, the offender must act with a further mens rea, usually involving some variation of the phrase “with intent to”).
1. Example: burglary (knowing unlawful entry into a structure, with intent to commit a crime therein).

ii. General intent elements of a crime may not be negated by evidence of voluntary intoxication (one that simply prohibits the commission of a wrongful act). 
1. Example: breaking and entering (knowing unlawful entry into a structure)

b. MPC: Purpose and Knowledge Only

i. Section 2.08(1) “Intoxication of the actor is not a defense unless it negatives an element of the offense.”

1. Allows defense for purpose and knowledge MR.
ii. Section 2.08(2) “When recklessness establishes an element of the offense, if the actor, due to self-induced intoxication, is unaware of a risk of which he would have been aware had he been sober, such unawareness is immaterial.” 

1. No defense allowed if reckless MR (or negligence MR because reasonable person is considered sober)
Voluntary Intoxication: Application of Rules to Facts

If such an argument is allowed, will it work on the facts given?
a. Policy and Doctrine – defendants who choose to obscure their faculties with intoxicants should not be able to claim an excuse based on such obscuration
b. Capacity Talk, Voluntary Intoxication and Proof of Mens Rea – intoxication can affect the defendant’s capacity to have a certain mens rea (by inhibiting mental functions), but a higher mens rea does not necessarily require higher mental functioning
PEOPLE v. HOOD
Facts: Hood had been drinking and resisted an effort by an officer to arrest him and in the struggle he seized the officer’s gun and shot him in the legs. 
Holding: The court should not instruct the jury to consider evidence of defendant’s intoxication in determining whether he committed assault with a deadly weapon.  

Rationale: General intent is whether defendant intended to do the proscribed act. Specific intent is when the statute refers to defendant’s intent to do some further act or achieve some additional consequence. There is an issue over whether assault is a crime of intention or also of recklessness. A drunk man is capable of forming an intent to do something simple, unless unconsciousness. What he is not capable of is exercising judgment about the social consequences. It would be anomalous to allow evidence of intoxication to relieve a man of responsibility for the crimes of assault, which are so frequently caused in the midst of passion and anger, which alcohol enhances. 
PEOPLE v. STASIO

Facts: Defendant was convicted of assault with intent to rob. Although this is a specific intent crime, the court did not allow evidence of intoxication. 
Rationale: Distinguishing between specific and general intent gives rise to incongruous results by irrationally allowing intoxication to excuse some crimes but not others. The demands of public safety and the harm done are identical irrespective of the offender’s reduced ability to restrain him due to this drinking. Evidence of intoxication may be introduced to prove premeditation and deliberation did not occur. Or to show that the defendant never participated in a crime. Even when it may be relevant to demonstrate a mistake. 
Discussion: Basically, voluntary intoxication is never a defense. 
XVIII. INSANITY AND RELATED DEFENSES

Distinguishing Insanity from Other Doctrines

Competence to Stand Trial (Dusky standard)

To have a fair trial in accord with due process, defendant must be able to:

(1) understand the nature of the proceedings; and

(2) assist counsel
Burden of Proof

Burden of Production -> defendant

Burden of Persuasion -> defendant (majority)
Essential Components of Insanity: (1) Mental Disease or Defect

McDonald Test

(1) Defendant suffers from abnormal mental condition that

(2) Substantially affects mental or emotional processes, AND

(3) Substantially impairs behavioral controls. 
APA Test

(1) Defendant suffers from severely abnormal mental condition, that

(2) Grossly and demonstrably affects reality testing (and is not drug-induced)
STATE v. GUIDO

Facts: Guido killed her husband. Guido wanted a divorce, but decedent insisted upon holding on to her and not ending his extramarital affair. She took a gun and intended to end her life, but then went to put it back. When she saw decedent she raised the weapon and fired. There was a change in the psychiatrists’ reports who changed their opinion to “legally insane.”

Rationale: There is a universal issue as to what constitutes a “disease.” We cannot turn to the psychiatrist for a list of ill-behavior. Our cases contrast that concept of insanity with “emotional insanity” or “moral insanity” which will not excuse a defender but nonetheless has a place in psychiatry. 
Essential Components of Insanity: (2) Cognition

The M’Naghten Test for Insanity

(1) Because of a mental disease or defect,

(2) Defendant does not know the nature or quality of his action, OR 

(3) Does not know that his act is wrong. [moral right or wrong]
XIX. ACCOMPLICE LIABILITY

Four Ways a Person May Be Criminally Liable for Conduct of Another
(1) Causation in homicide

(2) Direction of an innocent or non-responsible actor

(3) Accomplice (aider and abettor)

(4) Conspiracy

MPC 2.06(3) “A person is an accomplice of another person in the commission of an offense if: (a) with the purpose of promoting or facilitating the commission of the offense, he (i) solicits such other person to commit it; or (ii) aids or agrees or attempts to aid such other person in planning or committing it; or (iii) having a legal duty to prevent the commission, fails to make proper effort so to do. 

Basic Requirements

(1) Defendant acts to promote or encourage the primary actor’s offense

(2) With the purpose to encourage the primary actor’s offense

HYPO: two friends go to Apple store; one tells the other, I’m going to get them to show us the new iPhones and when I give you the signal you put it in your pocket and walk out of store; “I’ve been hired by Apple to test their security” he says 

· instructor is the one who has the MR, knows this is a theft and has directed the actions of the other person who is innocent

· innocent by virtue of the deception

· person who is doing the action is not responsible 

HICKS v. UNITED STATES
Facts: Victim (Colvard) was white. Rowe and defendant were both Cherokee. In a confrontation, Hicks said to Colvard “take off your hat and die like a man” then Rowe raised his rifle and fired it at Colvard. 

Prosecution theory: “Take off your hat and die like a man”; encouraged the shooter to kill the victim; Hicks is allegedly aligning himself with the shooter and says something just so the shooter indirectly receives knowledge that Hicks is with him

Issue: Mens Rea

· does the “purpose” need to go to speaking or does “purpose” go to the act (inducing the murder)?

· could be found guilty if he meant to say the words, even though the problem here is whether he meant to induce the crime 

· if Hicks and Stand Row ride up, having talked previously about what is going to happen, and Hicks has told Stand Row “I have your back”, then his mere presence at the scene will be read in light of the earlier agreement – no evidence of this has been presented 

· the instruction leaves out the critical piece; mere presence is significant if combined with previous conversation 

Rationale: Jury instruction failed to state that the acts or words of encouragement and abetting must have been used with the intent of encouraging and abetting. Also, it was confounding the intentional use of the words with the intention as respects to the effect to be produced. There was no evidence on which to prove a previous conspiracy between Rowe and Hicks. 
STATE v. GLADSTONE

Facts: Thompson hired by police to attempt to purchase. Makes contact with Gladstone. Gladstone doesn’t have enough to sell him, but refers him to Kent. Kent is the primary actor and Gladstone is the secondary actor. 

Rule: (1) Defendant acts to promote or encourage the primary actor’s offense (act of promotion or encouragement), (2) with purpose to encourage the primary actor’s offense. 

Rationale: There was no direct communication between Gladstone and Kent. Gladstone has a “knowing” mens rea, but not “purpose” mens rea. Understood there was a significant chance that Kent would sell to Thompson. But there is nothing in the facts to indicate that he cared or intended Kent to make the sale. 

Discussion: If you are in an illegal trade, referrals are particularly important because you can’t advertise. The referral here is pretty important too and might have real value. Here, he did an “act of promotion and encouragement.”

Why might Gladstone want to help Thompson? “Business goodwill”; they might come back, customer may return. Other factors that would affect “purpose” mens rea: if there was a contract to refer people. 

PEOPLE v. LUPARELLO

Facts: Luparello wanted to locate Terri. He got his friends to find Martin and told friends he wanted the information at any cost. His friends visited Martin but failed to get the information. They returned the next night with guns and swords, but without Luparello. The killed him. 
Issue: (Defendant encourages primary actor to commit crime A, primary actor commits crime B) Is defendant liable as an accomplice to crime B?

Holding: Murder was a reasonably foreseeable consequence of the assault. Luparello acted with recklessness to make him an accomplice. 

Rule: MPC 2.06 MPC says, if it is a truly unanticipated crime, then no defendant is not liable. If it goes beyond the original plan, secondary actor does not have the mens rea. 

Discussion: Is there a crime that is being planned? “Get the info at any cost.” It is clear he is an accomplice to assault, presumption of physical threats or force. 

Does Luparello have any reason to believe that first-degree murder would have occurred? There were swords and nunchucks, could have had reasonable understanding that Martin would be killed.

What was the aim of this whole enterprise? Find out where Terry is. Martin supposedly had the information. So the action is NOT in line with purpose of getting information because now that he’s dead they can’t get the information. The friends clearly had the wrong idea and thought the aim was to go after him, not get info. 

Is first degree murder a natural and probably consequence of him sending them out to get the information? No, the court gives an expansive interpretation. 

WILCOX v. JEFFERY

Facts: Hawkins has permission to come in, but is not allowed to stay and take employment (i.e. play the saxophone professionally). Wilcox met Hawkins at the airport. Hawkins thereafter takes paid work at a concert where Wilcox attends and paid for a ticket. Wilcox wrote an article where he praises Hawkins. He did not clap, but he also did not boo or protest. 

Primary actor: Hawkins

Secondary actor: Wilcox

Is the secondary actor encouraging or promoting the primary actor? YES, by attending and paying for the ticket he is positively acting to promote the concert where Hawkins is playing. (The act requirement: does not have to be that much, Wilcox does not need to make any difference to the fact that Hawkins committed this act at all, yet he is considered an accomplice). 


HYPO: if he went to buy a ticket, but it was sold out, can he be an accomplice? 

No, he could not have done an act of protest or encouragement without being there; there must be conduct that could potentially have resulted in positive acts

Purpose to promote? YES, he bought a ticket with the purpose of watching the concert and he wanted him to perform because he needed to write an article about it. 

Awareness that it is illegal? YES, he did know that it was an unlawful act. 

STATE EX REL. ATTORNEY GENERAL v. TALLY, JUDGE

Primary actor: Skelton brothers

Secondary actor: Judge Tally

Is the secondary actor encouraging or promoting the primary actors? YES, Skelton brothers know that Tally has their back OR the deprivation of the telegram promoted his death

Act requirement: very small, don’t know if this really was effective in depriving Ross of a warning, and doesn’t show that Skelton brothers knew of this, doesn’t show that this actually helped. BUT there is a CHANCE that this contributed to his death. 

Natural and Probably Consequences Question

(1) If defendant did (act + MR) to be an accomplice to crime A 

(2) AND primary actor commits crime B

(3) AND crime B was a reasonably foreseeable consequence of encouraging crime A, 

THEN defendant may be held as an accomplice to crime B.
HYPO: Defendant is coin dealer, knows V has valuable coin collection and knows V’s schedule. Talks to Paul (burglar) and tells him how to get in and when to go. Defendant wants this to occur at an empty house. Tells him to go in and get the collection. Paul gets into house and then encounters housekeeper. Robs housekeeper of her personal money. Assume that Paul is guilty of burglary, robbery and kidnapping. 

Issue: of burglary, robbery and kidnapping, what about defendant?

Rationale for Burglary: Huge amounts of encouragement and promotion of burglary by identifying place, time, and security system. It is his purpose that Paul commits a burglary. 

Rationale for Robbery: He does NOT want Paul to commit the robbery. Does not even expect the house to be occupied. MPC: but is this a natural and probably consequence of burglary? This is a naturally foreseeable consequence of encouraging the burglary. The KIDNAPPING however is not along the lines of what would be required to burglarize the house. If someone were in the house, it is in the periphery of anticipatable crimes, but kidnapping goes a little further. Could argue that to burglarize would require forcible movement of person away from the situation so they could continue burglarizing. 

Accomplice Liability to Negligent/Reckless Offense
Rule:

(1) secondary actor does act that promotes/encourages primary actor’s offense & 

(2) (a) secondary actor also demonstrates purpose to promote primary actor’s criminal conduct &

(b) secondary actor demonstrates any necessary recklessness or negligence required for the charged offense

Example: “dumping substance under circumstances where you should know (negligent) that dumping is dangerous to public”

Can someone be an accomplice to this offense?

Truck driver = guilty

Operator of public dump = ???

Operator allows truck driver to dump materials in the dump, but tells him it looks like he has toxic materials. But truck driver said it’s fine. 

Rationale: 

Has the operator acted to promote or encourage the primary actor’s offense? YES, he let him into the dump and told him where to dump it.

Purpose to promote? YES, he let him in with the purpose to dump.

Demonstrates negligence? YES, operator acknowledges that there is a risk, and should have realized it was a danger to public. 

he is an accomplice. 

HYPO: “Travis has a motorcycle that is not in great shape. Towards end of day, lots of kids and headlights are not working. Engler never driven bike before, decides to take a ride on it. Travis shows him how to drive. 6-year-old girl hit and killed. “

Primary actor: Engler (involuntary manslaughter – grossly negligent) 

Secondary actor: Travis 

Is the secondary actor helping the primary actor? (Is Travis helping Engler drive the motorcycle?) YES, gave permission, showed him how to drive. 

Is there purpose to promote? YES, he has the intent to have him drive.

Negligence? YES, giving a 15 year old who has never driven a motorcycle before lessons. 

he is an accomplice. 

HIERARCHY OF HOMICIDE OFFENSES – CALIFORNIA

First Degree Murder

· premeditated purpose to kill

· enumerated felony murder (MPC Section 189)

Second Degree Murder

· purpose to kill without premeditation or provocation

· depraved heart

· inherently dangerous felony murder

· [purpose to do great bodily harm causing death]

Voluntary Manslaughter – purpose to kill usually, plus provocation

Involuntary Manslaughter (gross negligence)

HIERARCHY OF HOMICIDE OFFENSES – FOR PURPOSES OF ANALYZING

Purpose to Kill

· purpose to kill with premeditation

· purpose to kill with provocation (voluntary manslaughter)

· purpose to kill without premeditation or provocation

Reckless & Negligence

· depraved heart (recklessness)

· involuntary manslaughter (gross negligence)

Felony Murder

· enumerated felony murder (as listed in section 189 for first degree)
· inherently dangerous felony murder
