The Justification of Punishment
A. Basic Formula of Culpability
  Voluntary Act + Mens Rea (without an affirmative defense) ( Causation = Guilt

B. Punishment Theory
  1. Retributive (Deontological) (Nonconsequentialist) – “∆ deserves to be punished b/c he committed a crime” ( an eye for an eye – Immanuel Kant
a. Retribution: (backwards looking)  ( punishment is necessary even if it does not deter future criminal conduct (irrespective of future benefit to society)
-based on belief that humans possess free will to do what is right and therefore must be punished when they choose to violate society’s norms


i. Punishment as revenge

ii. Punishment as paying back a debt to society: by committing crime, ∆ took something away from society and must repay a debt in order to repair the tear in the social fabric
b. Criticisms: legitimizes vengeance; relies on emotion
  2. Utilitarian (Teleological) (Consequentialist) – “Deter the commission of future offenses”
a. Deterrence: (forward looking) (punishment increases the costs of criminal behavior and thereby provides a disincentive to commit future crime
-premised on belief that humans will act in their own interest unless sufficient limits are imposed by the law.

i. General Deterrence: punishment of this individual used as example to deter others from committing this same crime
ii. Specific Deterrence: punishment to discourage the individual ∆ from repeating criminal behavior
iii. Criticisms of Deterrence: assumes that criminals are rational actors who coolly weight the pros and cons of their actions. In many cases crimes are spontaneous or emotionally driven.
a. Also, individuals should never be treated merely as a means to benefit the rest of society


b. Condemn a wrong and emphasize its seriousness


c. Rehabilitation (reform) – correct criminal behavior

d. Incapacitation: protect society from the individual 
US v. Bergman – philanthropic rabbi pleads guilty to defrauding Medicare and participating in a fraudulent partnership filing

-Should Bergman be punished with prison?

-Umm…Yes. Under Consequentialist theory, there’s a need to provide for general deterrence. Others need to know that the crime will be punished.  Under nonconsequentialist theory, there is a desire to punish this person who has done a wrong that goes even beyond the utilitarian need to label the thing a serious wrong.
C. Elements of Just Punishment
 -3 principles that limit the distribution of punishment:

a. Culpability – to safeguard conduct that is without fault from condemnation as criminal
b. Proportionality – to differentiate on reasonable grounds b/w serious and minor offenses
c. Legality –conduct must be specifically prohibited by law before it may be punished in order to give fair warning (just b/c a statute is vague in its terms doesn’t automatically make the statute invalid)
Elements of a Crime
A. The Act Requirement – Actus Reus – Culpable Conduct
  1. Overview

-Under MPC §2.01, guilt involves either a voluntary act or omission to act where there is a duty and the individual was physically capable of acting

-the following are involuntary acts: reflex or convulsion, bodily movement during unconsciousness or sleep, conduct during hypnosis (warning: most jurisdictions have not adopted this as an involuntary act b/c it may simply make it easier for a ∆ to commit an act he already intended to commit), bodily movement that is not the product of the actor’s effort or conscious/habitual determination

  2. Applications


a. General Requirement of Voluntary Conduct

-MPC defines voluntary act as an act that is not involuntary (how thought-provoking)
-We can usually find a voluntary act for many “seemingly involuntary” type actions by moving the timeline back to the moment where there was a choice (ex. Habit is voluntary b/c even if the person did act involuntarily at the time, they must have made the choice to make this a habit at some point earlier in the timeline of life) – ex. Some hypo in class about officer who comes to hear a court case about her sister and is charged w/ carrying a gun in court
-but a “voluntary” act is any act that is the result of conscious and volitional movement

b. Problems with Voluntary Conduct

i. Physical Coercion – 
-Rule: If ∆ is physically moved by another, there is no actus reus

-(ex. Martin v. State, where ∆ was not guilty of public intoxication b/c the police officer took him to a public place while ∆ was drunk)
ii. Unconsciousness – 
-Rule: An act committed while unconscious is not voluntary so long as the unconsciousness itself was not voluntary (through a drug, etc.) 
-(ex. People v. Newton where ∆ shot police officer after he had been shot in the stomach and expert testified that the shock/trauma of the stomach shot corroborates ∆’s claim of “unconscious” action…court found that where not self-induced, as by voluntary intoxication or the equivalent, unconsciousness is a complete defense to a charge) ( but if similar altercation ensued after ∆ came out of a bar drunk, it would have been voluntary action b/c he chose to drink


iii. Reflex or Convulsion 


-General Rule: A mere reflex is not a voluntary act
-Exception: However, if an individual knows he is prone to reflexes and puts himself in a situation where a reflex in his pattern would be especially dangerous, we can find a voluntary act by backing up the timeline to the decision to get in that situation
-ex. People v. Decina – man who knew he was prone to epileptic attacks was convicted though he was out of control when he committed the crime b/c he acted either recklessly or negligently when he put himself in that position knowing he was prone to the attacks

c. Omission to Act
i. General Rule: (Voluntary) Omission to Act + Legal Duty = Culpability
-Where there is no legal duty to act, an omission to act does not create culpability

-ex. Jones v. United States where mother left her baby with a “friend” and the moron let the kid die…court said there was no culpability for his omission to act b/c he had no legal duty: no relationship duty and no contractual duty
ii. Liability for omission to act requires a legal duty to act based on one of:


1. Relationship


2. Statutory: ex. Duty to report traffic accidents/file income taxes

3. Contractual: ex. Babysitter and caretakers
4. Rescue undertaking: if you started it, finish cuz your starting may have prevented another from helping
5. Creation of the peril: if you caused peril, you are obligated to assist
B. Mens Rea – Culpable Mental States
  1. Basic Concept (MPC §2.02(2) definitions)

a. Purpose: A person acts with purpose when it is their conscious object to achieve the result
b. Knowledge: A person acts with knowledge when he is practically certain that a result will occur b/c of his conduct
c. Recklessness: A person acts recklessly when he is aware of a significant and unjustifiable risk that his actions will have a particular result, and acting with disregard for the risk is a gross deviation from society’s standard (subjective standard: requires that the ∆ personally realized the risk and disregarded it) ( for most crimes, this is the minimal level of mens rea that must be proven
d. Negligence: A person acts negligently when he is not but should be aware of a significant and unjustifiable risk that his actions will have a particular result, and his lack of awareness is a gross deviation from society’s standard (unlike other 3, this does not involve a state of awareness) (objective standard) (word “reasonableness” should trigger negligence)
  2. General Applications


a. Sequence for Addressing Mens Rea Questions:

1. Identify the Mens Rea term (malice, wanton, willful, intentional, etc.)

2. Define it:

-intentional = purpose/knowledge
-maliciously=∆ realizes risks his conduct creates and engages in the conduct anyway(recklessness
-willfully=purposely
-General v. Specific Intent: (only in non MPC jurisdictions)
-General Intent: crimes that only require that ∆ intend to commit the act, not the ensuing consequences (lowest level of mens rea for common law crimes)


-MPC equivalent: recklessly

-Specific Intent: higher level of intent ( when ∆ acts with intent to commit a crime or with intent to cause a specific result

-MPC equivalent: purposely or knowingly




-term “unlawfully” does not refer to mens rea

3. Determine what elements in the statute the mens rea term applies to and how it applies to those terms (usually we want it to apply to the essential wrong thing)
-Attendant circumstances: separate element of crime may require proof that a certain circumstance existed at time of ∆’s act. Without proof of that circumstance, ∆ is not guilty of the crime

-ex. “it is an offense to rob a federally insured financial institution”. Unless bank is “federally insured” the ∆ is not guilty of the crime.

-law doesn’t care if he knew about the attendant circumstance or not, ∆ is guilty of robbing federally insured bank whether or not he knew it was federally insured…unless ∆ must be aware of the circumstance as set out by the statute (making the attendant circumstance just another material element of the crime) 
4. Determine if the action of the ∆ shows that he acted with the minimum mens rea allowed by the statute for conviction
-side note: level of mens rea is the same for all material elements of the offense unless otherwise stated in the statute

-if statute does not set forth the level of culpability, recklessness will be minimum level required
  3. Examples

-A heightened culpability formula: 
(guilty of lesser crime ( greater harm resulted = NOT guilty of greater crime)                         (exception is felony-murder)

-Basically, a ∆’s mens rea must match that required for the crime convicted


-ex. Regina v. Faulkner: idiot who burned the ship while stealing rum: he wasn’t convicted of arson b/c arson requires purpose or knowing and he was only negligent, so he did not have the required mens rea for the arson (though he had it for the theft of the liquor) ( so he’s not guilty on count for arson
-Some cases are not what they seem at first: we need to infer from mens rea context; ask:



-Why would anyone do something like this?

-Why would this particular person do something like this at this particular time?

-ex. Newsweinder case: he did this b/c he wanted $, not b/c he wanted the district attorney to slack off and do badly in the case and let some guilty guy go…he shouldn’t have been convicted for the obstruction of justice charge b/c the statute called for “purpose” and he was just negligent cuz he should have known that his bribery of the DA would lead to an obstruction of justice.

  4. Mistake of Fact

1. Common law makes mistake of fact an affirmative defense that ∆ has burden of   proving to be exonerated
2. Under MPC, there is no separate doctrine for Mistake of Fact: it’s just a particular application of the mens rea doctrine (Pillsbury approach):
(1) Ask: “Does the alleged mistake relate to a material element of the offense as to which Mens Rea is required?” If not, then mistake is irrelevant.
(2) Ask: “Does the mistake make the ∆’s mens rea less than required for conviction?”

*an honest but unreasonable mistake situation puts mens rea at negligence
**whereas an honest but reasonable mistake means ∆ acted w/o mens rea and will only be convicted under a strict liability offense
3. Side note: transferred intent: as long as ∆ has requisite intent to commit a crime, it does not matter if the ∆ injures someone other than the intended victim…mens rea transfers
  5. Strict Liability: No mens rea required

1. Prosecution has no responsibility of proving a culpable mens rea
2. Strict liability is typically imposed for 2 types of crimes: public welfare offenses (i.e. violations of traffic regulations) and common law morality crimes (statutory rape)

-policy reason: less willing to require mens rea for offenses that carry low penalties and low risk of societal condemnation

3. MPC rejects concept of strict liability (cuz it attaches mens rea to material elements of crime), but recognizes “absolute liability” for violations that cannot result in imprisonment or probation, but may result in fines.
4. Mistake of fact or ignorance is not a defense (obviously) – only defense is that ∆ did not voluntarily act (so can argue actus reus)
5. In determining whether an offense is strict liability:



1. Look at statutory language (i.e. mens rea terms)



2. Look at Category of offense:
-what kind of crime is it? Statutory rape? (then strict liability), theft? (then require mens rea) – legislative intent: (ex. When there is a crime for which punishment is 10 yrs in prison ask: did the legislature intend to impose that kind of punishment without evaluating the ∆’s mens rea? Probably not. So court won’t allow something like that to be strict liability)


3. Look for inherent notice in prohibited conduct:



-if there is inherent notice, then perhaps strict liability

-but if there is no inherent notice, then you should require mens rea cuz it’s not fair to impose strict liability without inherent notice



4. Cost-benefit analysis:

-How expensive is it to litigate mens rea here? And how much benefit do we get from it? (if it would cost more than benefit: impose strict liability)
 
 6. Application:

-Hypo: students come in late to class: you impose a strict liability rule of one point off for every minute late. Period. Vs. a negligence rule: of one point off for every minute late without a good excuse.

-the strict liability rule would probably fail under both deterrent and retribution rules b/c it is over-deterrence (would cause students to just not come to class at all) and under retribution the strict liability rule may punish people for things that they shouldn’t be blamed for (if someone had a car accident and was late, they shouldn’t be punished for committing a wrong b/c it was circumstantial) 
-ex. Staples v. United States. Gun ownership in US doesn’t involve the “inherent notice” of dangerous behavior that would let us make it an action for which we could apply strict liability

-very willing to impose strict liability on traffic violations (why should we allow for negligence under these circumstances? (rhetorical)

  6. Mistake of Law

1. General Rule: Mistake or ignorance of the law is generally not a defense b/c the law presumes that everyone knows its requirements b/c the laws themselves are based on the community’s standards for moral conduct


-misreading a statute is not a defense!

2. Exceptions:


-∆ has been officially misled as to the law
-∆ doesn’t have the necessary mens rea for the crime b/c of her ignorance or mistake as to the legal requirements

-∆ has not received requisite notice of the law
3. Courts are scared of mistake of law cases so they’ll come up with strange encounter interpretations of statutes or legislative intent to avoid allowing it as a defense
4. Application of when it can be used as a defense:

ex. People v. Smith: guy tore off the panels that he installed in his apartment unit. He believed the property to be his own. This was a mistake as to ownership of property and thus a mistake of law. He didn’t know that once he builds the wall panels in the apartment the law would then deem it landlord’s property: so ∆ doesn’t have the necessary mens rea for the crime b/c of his ignorance as to the legal requirement of property being someone else’s ( “destruction of property belonging to another” – mens rea in this case was recklessness, so needed to show ACTUAL awareness…there was no actual awareness that this property belonged to his landlord
-MPC: “ignorance or mistake as to a matter of fact or law is a defense if it negatives the purpose, belief, recklessness or negligence required to establish a material element of the offense” ( must be honest, good faith mistake of law
Homicide: “Killing of another human being by another human being” (another brilliant definition)
1st degree murder: premeditation + purpose to kill; enumerated felony murder
2nd degree murder: purpose to kill w/o premeditation or provocation; depraved <3; inherently dangerous felony murder
Manslaughter: purpose to kill + provocation (which negates malice); gross negligence
*need actus reus (killing), mens rea, circumstances (another person), and result (death)
A. Structure: Rule Statements and Definitions of Terms
  -Murder: The unlawful killing of another human being with malice aforethought

-Malice = intent to kill or cause serious bodily harm or acting with gross recklessness (depraved <3) or felony murder
  1. First degree murder:
a. Premeditated purpose to kill? (conscious object to end his life?) = 1st degree murder
-General Rule: (Guthrie) ∆ is guilty of premeditated purpose to kill if he reflected upon his conscious object to bring about the death of another before the killing
-Note: reflection requires time period b/w decision and action where ∆ evaluated and weighed his intention in a meaningful way

-Does it seem like there was premeditation (willful and deliberate) (aka contemplation, reflection and calculation – aka conduct of a preconceived design)?
-look at manner of killing (multiple stab wounds is instantaneous while sniper shooting takes “care”)

-relationship motive?

-we do not need to show timing or planning to show premeditation…nor do we need to show coolness
-neither manner, motive nor planning are required to show premeditation…they simply further the argument
-MPC says that it is murder if it is purposeful or knowing, or reckless: don’t worry about premeditation (so according to MPC all intentional killings are murder)
-but premeditation shows us proof of motive
-Carroll rule doesn’t really require strict premeditation (it just equates premeditation w/ purpose to kill)… anything may suffice
-Guthrie/Anderson rule requires premeditation

b. Enumerated Felony-Murder (Stamp)


a. Statutorily designated felony ( death = 1st degree murder
b. Act + Mens rea for lesser offense ( greater harm = punishment for a greater offense

c. General Rule: If death resulted from the commission of a statutorily designated crime (i.e. rape, burglary, arson), the ∆ is guilty of 1st degree felony-murder

d. does not matter if other causes contributed; ∆ takes his victims as he finds them ( but must prove causation (that death resulted from the felonious conduct)
-ex. Bank teller is killed by a ceiling fan that coincidentally falls during robbery, robber is not liable for teller’s death under this doctrine

  2. Second degree murder:

*If no premeditation, then look to Provocation:

-If no premeditation and no provocation: 2nd degree murder (so malice, but no premeditation)
a. General Rule: ∆ is guilty of murder in the 2nd degree if it was his conscious object to bring about the death of another but he did not premeditate the killing and was not provoked


-so there is purpose to kill, but no premeditation or provocation

b. Gross/extreme recklessness (aka Depraved Heart Murder): 2nd degree b/c malice can also be defined as “wanton indifference”
-ex. Protopappas (reckless + indifference to value of human life)

-Depraved heart rule: ∆ is guilty of depraved heart murder if he was aware of a significant and unjustifiable risk of death, and manifested an indifference to the value of human life ( ill will is not necessary, just recklessness and conscious disregard for human life
-also omission to act in dr. case cuz he was reckless when he administered the drugs so that was actus reus as a positive act, but also actus reus as an omission to act when he had a legal duty to do so when he saw that she was reacting badly to the medicine, but continued nonetheless

-so new mens rea analysis required

c. Inherently Dangerous felony-murder: look to statute as it was written to determine if the statute requires that ∆’s conduct endanger human life
  3. Voluntary Manslaughter:

*If no premeditation, but provocation: manslaughter!
-provocation negates malice aforethought
General Rule: ∆ is guilty of manslaughter if his purpose to kill was the result of sufficient legal provocation and at the time of his act, he was sufficiently under the influence of that provocation.
-Provocation = to be adequate, it must inflame the passion of a reasonable man and cause him to act for the moment from passion rather than reason
-But what is sufficient legal provocation?

1. Girourd line (Categorical Approach to Provocation)


-Justified (extreme) passion(mitigation of punishment 4 homicide


-Girourd Rule: legal provocation must be in a legislated category, must occur in ∆’s presence immediately before his reaction, and must have produced an emotion that would tend to cause a reasonable person to act from passion rather than reason


1) Provocation must fall under legislated categories of:



a) Extreme assault or battery on ∆



b) Mutual combat (independent of self-defense)



c) Injury or serious abuse of a close relative of the ∆



d) Sudden discovery of spousal adultery

2) Must happen immediately before, or else there would be cooling off period (then it’s not provocation)

3) Objective standard of a reasonable person (WE ARE EVALUATING REASONABLENESS OF THE EMOTION, NOT THE REASONABLENESS OF THE ACTION. KILLING IS NEVER REASONABLE!!!)
*note: words alone are insufficient



2. Maher line (Non-categorical approach) – CA uses Maher
-if there is any possible way that a reasonable person may see the reason as a valid provocation claim, it should go to the jury

-Maher rule: legal provocation must occur immediately before the killing, and must create an emotion that might cause a reasonable man to act rashly rather than from judgment and a “wicked, depraved or malignant mind”

-this approach may be too loose; jury gets to decide b/c each juror is thought to be quintessential “reasonable person”


3. MPC line (Extreme Emotional Disturbance)

-subjective standard: Provocation viewed from perspective of reasonable person in ∆’s situation as he believes it to be

-MPC Rule: legal provocation is killing under the influence of an extreme emotional disturbance that was objectively reasonable for someone with the ∆’s subjective perceptions of reality
-there must be an excuse for such extreme emotional distress

-Difference b/w MPC and common law approaches:


1) No specific act of provocation necessary


2) More subjective


3) No cooling time limitation


4) Words alone sufficient


5) Mistaken victim
  4. Involuntary Manslaughter (gross negligence)
a. General Rule: ∆ is guilty of involuntary manslaughter if he should have been aware of a significant and unjustifiable risk of death and if his lack of awareness was a gross departure from the standard of care of an ordinary person.

-if warning signs occur after it would be too late to save victim, there can be no culpability

-What does it mean to say ∆ should have been aware?

-Majority Rule (objective): ∆ should have been aware if he was presented with warning signs that would have been clearly reflective of the risk if he had looked for them
-ex. Williams case: parents omission to act when their kid got gangrene from a tooth infection was the proximate cause of kid’s death…parents found guilty cuz any reasonable person would have been aware, based on the warning sign of a formidable stench coming from their child’s mouth, that things were not looking too good for the little one! ( Parents were grossly negligent
-Minority Rule (subjective): ∆ should have been aware if he was presented w/ warning signs that would have been clearly reflective of the risk if he had looked for them AND had the capability to understand them 
-here we are individualizing…this is not the law…this approach would have found the Williams morons not guilty of gross negligence cuz of their lack of education, you could argue that they didn’t have the capability to understand
-also causation cases can lead to conviction of involuntary manslaughter (like drag racing, where ∆ was acquitted at appellate level, but guilty at first trial)
Causation
-unintended death that occurs in an unintended way or an unintended death resulting from ∆’s actions raises causation issues
-On Exam, start with 2 basic components of act and mens rea, then causation. Begin w/ rule that includes “but for and some form of proximate cause” and then analogize to cases

-Must frame the issues in rival ways (defense would say…, prosecution …) ( use cases for reasoning

-Defense: generally will draw out every link to point out how far fetched the result was from the act and make it look unpredictable; emphasize complexities; add all the details

-Prosecution: consolidate, gloss over the distance; make links simple; show ∆ forged a link in the chain of causes which actually brought about the result; make it look very foreseeable

-have to look at mens rea towards the result: were they reckless, grossly reckless, negligent???

-Omissions can also constitute cause
i. General Rule: If ∆’s acts were a sufficiently direct link in the causal chain and so but for the ∆’s action, the result would not have taken place AND it was foreseeable that ∆’s actions would lead to that result, then ∆ is said to have caused the result. 
1. But For: (aka factual – was ∆’s act a link in the chain?) but for the ∆’s action, would the result have taken place?
2. Proximate Cause: ∆’s conduct need not be the sole and exclusive factor in the victim’s death…Is ∆’s conduct a sufficiently direct cause to warrant imposing criminal liability? Is there a close enough relationship b/w the ∆’s act, the mens rea, and the result so as to justify holding the ∆ responsible for the FULL result that ensues?

***Note: it is sufficient if the ∆ should have foreseen the ultimate harm that could occur. ∆ need not foresee exactly how that harm will occur
-General foreseeability/Predictability: it is foreseeable that ∆’s actions were the eventual result of the action? How likely is it that the result that occurred would follow from what ∆ did?
-MPC uses “Not accident” or “remote”: other terms that (like foreseeability) may refer to proximate cause
3. Normative Assessment: Moral judgment we pass on all of the contributors to the final result (what do we think about what the ∆ was doing? Ex. Russian roulette: horrific game, our normative assessment says punish the jackasses!)

-if ∆ is engaged in dangerous activities, the court is more inclined to find the harm foreseeable, even if the specific manner of the harm could not have been foreseen


-No requirement that ∆ foresee manner of harm

-∆ takes his victim as he finds him, so ∆ need not foresee a victim’s peculiar frailties or vulnerabilities – ex. Stamp case: obese man who died of a heart attack when ∆ robbed his store. There was causation b/c but for the ∆’s robbing of the store, the victim would not have suffered a heart attack and died at that time. There was also proximate cause b/c when you walk into the store with a gun, it is foreseeable that someone will get hurt!
  ii. Transferred Intent (both Common law and MPC)
-∆ shoots at Lucky, intending to kill him. The bullet misses but strikes and kills Unlucky. ∆ is guilty of MURDERING Unlucky b/c the mens rea transferred from Lucky to Unlucky.

-One cannot reasonably distinguish b/w A, who unlawfully kills B unlawfully intending to kill B, and X, who unlawfully kills Y unlawfully intending to kill Z, b/c both A and X harbor the same blameworthy mental state, an unlawful intent to kill

  iii. Victim Contributions:

-situations where it’s just a matter of who’s gonna die, but was ∆’s reckless conduct a sufficiently direct cause to make him criminally liable?

-you could say that ∆ may not have had duty to make victim stop, but had duty not to partake in the game (drag racing or Russian roulette)

-normative assessment really pushes the court in these cases (ex. Russian roulette) 

-if victim’s actions are “free, deliberate and informed” then the court may be likely not to charge the ∆ with involuntary manslaughter (like in Root ex. w/ the car racers)

-If an intervening act breaks the chain of causation, then there is no proximate cause. But, if the intervening act is foreseeable and sufficiently related to the ∆’s acts, proximate cause exists.

  iv. Applications:

-Court found causation in Stamp (which is also a felony-murder case), Arzon and Acosta (car chase: Nissan Pulsar, helicopter crash), but no causation in Warner-Lambert (MS dust in factory) ( perhaps normative assessment played into these

-Hypotheticals:

-Facts: Zack mad cuz Taylor fired him from job. Zack grabbed gun, got in car and raced to Taylor’s house. Zack made an illegal right turn from far left lane. Car behind him swerved to miss him and killed a bystander. If he is charged for Taylor’s homicide, is causation satisfied?
-Analysis: Yes.

1) Act: Driving (racing and making an illegal right turn from left lane)

    Mens Rea: Recklessness

2) But For? Yes. But for ∆ driving recklessly and making an illegal right turn from left lane when there was a car behind him, the other car would not have swerved away from him and into the bystander
    -Proximate cause? Yes. The manner of the harm does not need to be foreseeable, just the fact that the harm will ensue. It is highly probable that someone will get hurt when you’re driving like that. With regard to the superseding intervening act? No argument b/c the driver that actually hit the pedestrian did not think independently, and there is no reason to punish him and not Zack
-Facts (same as above +): When Zack got to Taylor’s house, he pulled out gun to shoot her and was running and screaming at her and shot, but it accidentally hit a mail carrier across the street who died. If he is charged now for homicide of mail carrier, causation?
-Analysis: Yes. 

1) Act: Shooting the gun

    Mens Rea: Purpose to Kill

2) Doctrine of Transferred Intent under both common law and the MPC Zack’s mens rea for killing Taylor (purpose to kill) would transfer to the poor, unlucky mail carrier.

-Facts (same as above +): Fearing for life, Taylor ran to the street to get help. A sudden gust of wind then caused a pole to fall on her, trapping her. Unable to move, a passing car hit her. She was rushed to hospital. Dr. told her he could save her life but she’d be paraplegic after operation. She said she’d rather die than be paralyzed. Dr. said he’d do experimental treatment, but it failed. She died. Autopsy showed that Dr. did treatment improperly.
-Analysis: Maybe.

1) Act: Shooting

    Mens Rea: Recklessness? (I guess) ask professor
2) But for? Prosecution would argue that but for the ∆ chasing the         victim to shoot at her, the victim would not have been scared and ran into the street (how could ∆ possibly argue this: pretty damn obvious)
-Proximate Cause? Look at each act in the chain: Prosecution will argue that it was foreseeable that she would be harmed. The manner of harm need not be foreseeable. Defense will argue that it was not foreseeable that she would run into the street or that a pole would fall (the wind, I mean come on! How was ∆ supposed to predict that that would happen…this is a direct break in the link of causal chain). Though her death was foreseeable, ultimately it seems that the harm is too remote or accidental to have a bearing on the ∆’s liability (MPC)
-Intervening act of Taylor being hit by a passing car is similar to the Kibbe case where robbery victim was left in a weakened condition by the side of the road. When passing truck struck and killed victim, court found there was proximate cause cuz ∆s should have foreseen the risk of danger when they left victim there after robbing him.
-Superseding Intervening Actor (dr.)? Defense will argue that the Dr. improperly administered his little experimental treatment and there was no way that the ∆ could expect a Dr. to commit malpractice. Prosecution would argue that there are inherent risks in surgery and there is always a possibility that something might go wrong. And that dr.’s mistake was an accident and that does not make him liable.
Victim Contribution? Unless victim’s acts are voluntary and autonomous, they are not seen to break the causal chain.
-Conclusion: Thus, despite all these intervening acts, court will probably find ∆ proximately caused victim’s death b/c he was trying to kill her and is therefore criminally culpable for the resulting death. 
  v. Responsibility
-Under the MPC, if the ∆ causes less harm than intended, ∆ is only responsible for that harm that resulted (so the lesser crime)
-Under MPC, if ∆ causes more harm than intended, then the trier of fact will determine which he should be punished for (determine whether the harm is too remote or accidental to have a just bearing on the actor’s liability)

-take into account if ∆ needs retribution or deterrence in these cases
Attempt – Unsuccessful effort at a crime
A. Overview

-Attempt is designed to punish ∆s who have clearly shown intent to violate the law and who have taken enough steps toward that goal to justify law enforcement stepping in to protect society.

-Prosecution must prove 2 elements for the crime of attempt:

-Mens rea: did ∆ have sufficient intent to commit the crime?

-Common Law: So purposeful or specific intent…HAS TO BE PURPOSE MENS REA (by definition)
-ex. ∆ charged w/ attempted murder when he shot a gun at the victim’s car. ∆ claims he was only trying to scare the victim and didn’t intend to kill him. If jury believes him, ∆ will NOT be guilty of attempted murder b/c he did not have a purpose to kill the victim (even if he was virtually certain that he would kill him (knowledge is insufficient) or if he acted w/ gross recklessness).

-MPC: knowledge of the likely harmful result is sufficient

-Actus reus: did the ∆ take enough steps to justify punishment? Substantial step toward completion of the crime?

-Neither result nor causation must be proven
-Punishment for Attempt: Majority approach, ex. in CA not more than ½ of the maximum term authorized for the completed offense


-Rationale: 

-Retribution: ∆’s acts caused less harm to society than completion would have
-Deterrence: don’t want to punish ∆ equally for attempt as compared to the completed crime b/c that would discourage potential abandonment of the crime

-MPC/Minority approach: make attempt punishable to same extent as completed crime (except for crimes punishable by death or life imprisonment) ( doesn’t mean that ∆ will necessarily be punished to full extent, it just means that they can be


-Rationale:




-Retribution: focuses on ∆’s intent, not on success of his efforts




-Deterrence: ∆ poses danger to society cuz he attempted crime
B. Doctrinal Issues


1. Mens Rea: PURPOSE
a. Result Offenses (Particular physical harm required) (ex. homicide
-If the STATUTE requires that a particular physical harm (one killed, property destroyed, one hurt) then it is a result offense
b. Conduct Offenses (No particular result required) ( most offenses fall under this category…ex. Rape
-the purpose must go to the act, not necessarily to the most significant thing as we usually do

-ex. Driver gets into big rig to go down grapevine in CA. Truck is carrying toxic materials and has a history of mechanical problems. ∆ never checked the brakes. Warning lights on the gas. Machine put in gear, but police arrive and stop him. Is this an offense of attempted dangerous driving?

-Yes, b/c the purpose mens rea goes to driving. He has a purpose to drive and negligence with respect to the dangerousness of the driving. He had a purpose to drive and should have known that doing so was dangerous.  ∆ is guilty of attempted dangerous driving.
-ex. Possession of marijuana: Statute requires knowledge element for possession of a controlled substance, and strict liability for that substance being marijuana. Is a ∆ who reached down to pick up marijuana but stopped when he saw police surveillance guilty of attempted possession of a controlled substance?

-Yes. He had purpose to knowingly possess a controlled substance.
2. Act Requirements: we need more than mere preparation and less than completed offense
-Theory: Without a sufficient act, the risk of erroneous punishment is unacceptably high

-Deterrence: ensure ∆ is dangerous enough to justify general deterrence and specific deterrence



-Retribution: ∆ must do enough to make him blameworthy

-Potential Approaches to establishing sufficient act:

Last Step: final thing a ∆ could possibly do before completion (considered to be too late in the timeline to be useful)
-ex. Try to pick pocket someone, stick your hand in their pocket, but there’s no money in it
1) Equivocality Test: (after proving mens rea) “silent movie” if actions on face show criminality ∆ has committed acts necessary to justify conviction of attempt ( a test of how clearly his acts bespeak intent ( focus on ∆’s acts alone to determine whether there is some other, lawful explanation for his conduct
2) *Dangerous Proximity (Rizzo): ∆ acted if he was close enough to being able to complete his purpose
-ex. Rizzo: No act required for attempt to rob a payroll man b/c he was not in the area when ∆s were arrested. No dangerous proximity.
-look at how many steps ∆ has actually taken, how much more action would be required to complete the act, seriousness of prospective harm, and appropriateness of law enforcement’s interference w/ ∆’s acts
3) *Substantial Step (MPC/Jackson): If an act is strongly corroborative of the firmness of ∆’s criminal intent, it satisfies act req. for attempt
-not so much focused on what is left to be done as we are on what has already been done in (using this term loosely) preparation of the crime

-ex. Jackson: ∆s take shotgun, shells, and a false license plate to a bank to rob it. Never do though cuz too many people in bank. Go 2nd time and realize FBI peeps there so didn’t enter: arrested and charged w/ attempted robbery.

-Act requirement found b/c they made a substantial step strongly corroborative of the firmness of the purpose
*main rules: either one of the other is required for act requirement of attempt 

3. Application:



-Analyze Jackson under the tests:
a) Last Step (Eagleton): If this were the test, then ∆s would be acquitted of attempted robbery cuz they weren’t in the bank, didn’t use their equipment




b) Equivocality: 

i. Incident 1: possibly enough for attempt b/c ∆s only stop b/c they know it won’t work cuz too many people there. But we know that they are up to something not kosher, but they aren’t fully committed yet. Their caution leaves us in some doubt as to their commitment to do it on that day.
ii. Incident 2: Definitely enough b/c they were more committed…looks like they would have gone through if not for the police



c) Dangerous Proximity:

i. Incident 1: seems like they are dangerously close to committing the crime
ii. Incident 2: only stopped by police. Still, they could have changed their mind…they were very cautious, and they may still have been holding themselves back



d) Substantial Step:





i. Incident 1: strongly corroborative of actor’s purpose




ii. Incident 2: also strongly corroborative of actor’s purpose
-∆ will argue that not strongly corroborative of actor’s criminal intent b/c they abandoned the crime. Then prosecution will rebut by saying that ∆s did not abandon the crime purposely, they were forced to leave cuz they saw police officers

*Note: under this approach, we have to see if there is abandonment
 
4. Affirmative Defenses


-Abandonment (aka Renunciation): complete and voluntary


-Impossibility
-Dlugash/MPC Rule: If a person engaged in conduct otherwise constituting attempt, ∆ is guilty if such crime could have been committed had the attendant circumstances been as such ∆ believed them to be.

-Factual impossibility is NOT a defense (ex. Unloaded gun but you thought it was loaded, or stuffed deer but you thought it was real). Legal Impossibility is though (∆ does something thinking that it is a crime, but it is not a crime to do so) ( doesn’t mean that the defense will work…under MPC it won’t: MPC does not recognize impossibility as a defense 
-MPC Rule:


1) Spot missing element in the offense per statute

2) Act + Mens Rea + hypothetical reasoning regarding missing element




-Hypo that I got called on for class: (ugh!!!)

Facts: ∆, realizing hunting season isn’t here yet, goes out and shoots at what he believes to be a deer. In reality, he shoots at a stuffed representation of a deer. Crime: Purposely shooting a deer knowing it is out of season.

-Can he be guilty of the completed offense: No

-Can he be guilty of attempt? 

-Does he have purpose to shoot a deer knowing that it is out of season?

-Yes. He has mens rea. He thinks that the deer is real, so he has the purpose to commit the crime.





-What’s the missing element?

-the Deer…it’s a fake deer, but he is still liable for attempt b/c using “hypothetical reasoning” (look to the world as how ∆ viewed the situation), ∆ had the mens rea to commit the crime ( had the attendant circumstances been as ∆ believed them to be, he would be guilty of attempt. So, he should still be guilty of attempt.
-Facts: same as above, except that he believes this deer to be a stuffed deer (so it is not a live deer and he knows it)

-Do we have liability? No b/c no mens rea: he did not have purpose to kill a live deer knowing it to be out of season.

Defenses

  1. Justification: recognition that the ∆ did the right thing in a difficult situation, so from society’s perspective, the ∆’s acts were “justified”

a. Self-Defense

i. ∆ has the burden of production (has to bring in someone to say something about this defense


-∆ wants to apply most SUBJECTIVE standard of reasonableness

ii. Prosecution has the burden of persuasion (has to disprove beyond a reasonable doubt)


-π wants to apply most OBJECTIVE standard of reasonableness

iii. General Rule: A non-aggressor may use deadly force when he honestly and reasonably believes it is a necessary response to an unlawful and imminent threat of death or great bodily harm


a. Definition of terms:

-“Aggressor”: the person who provoked the threat of deadly force (∆ cannot be aggressor to claim self-defense; aggressors have an obligation to withdraw (physical or verbal renunciation – “backing off” or “putting up of the hands” – you can’t go beyond what is necessary



-Common law: provoker is on the hook

-MPC: “last wrongdoer”: who escalated the conflict to deadly force (under this, the initial victim could be the aggressor for acting disproportionately) – ex. Peterson and kids came 2steal his windshield wiper
-so if the victim becomes the aggressor, then he can no longer claim self-defense...then you go to the mens rea analysis, followed by causation to determine the homicide conviction 

-initial aggressor can reclaim his right to use self-defense by communicating to adversary his intent to withdraw and attempting to do so in good faith

-“Reasonableness”: common law: reasonableness in ∆’s situation…evaluate circumstances facing ∆ (physical attributes of person involved, ∆’s prior experiences, physical movements of assailant); also MPC: ∆’s honest but mistaken belief that force was necessary would be sufficient…doesn’t mean that ∆’s fear must be correct, just that he REASONABLY believed it to be
-MPC: if crime is purposeful or knowingly, ∆’s subjective belief that force was necessary is sufficient for self-defense

-“Necessary/Imminent”: so basically no other choice but to use force; though some jurisdictions (not CA) have duty to retreat (Abbott) for non-aggressors (unless it’s in your castle) (so if ∆ knows he can escape w/ complete safety, he has duty to retreat and defense will be seen to be unnecessary)
-remember that response must be proportional to threat

-MPC is more lax on imminent danger requirement: if actor reasonably believed that the use of defensive force was immediately necessary (more subjective: in his situation)




b. Examples:
i. Battered Women’s syndrome: courts will allow evidence on w/er ∆ had an honest fear for her life, not on if that fear was reasonable

-allow experts to testify as to whether a “reasonable person” in ∆’s position would have believed she was in imminent danger



c. In short:
-there must be a triggering condition






-a necessity element (no choice but to act)






-proportionality in reaction 




d. Difference b/w MPC and common law:
-Not much: more or less the MPC is more flexible on imminent danger requirement; and it uses a more subjective standard for honest and reasonable fear
b. Imperfect Self-Defense: If ∆ has honest, but unreasonable belief in need to kill, or uses more force than necessary, ∆’s crime is mitigated to voluntary or involuntary manslaughter
c. Defense of another: “Cinderella rule” step into the shoes of the person under attack: if they had the right to respond w/ deadly force, then so did the ∆, but otherwise there is strict liability ( also must assess reasonableness of the “hero’s” belief
  2. Excuses: wrongful deed, but ∆ is not criminally liable

a. Intoxication

i. Involuntary (less common) (may erase all culpability): you can claim insanity (lacked substantial capacity at the time of the offense); it can go to recklessness too (unlike voluntary) ( not your fault you lost consciousness
a. General Rule: Involuntary intoxication can be used to negate purpose, knowledge, AND recklessness, and can be used to negate either general or specific intent. It can also be used to argue for a lack of responsibility even beyond mens rea if it creates in the ∆ at the time of the crime a condition that meets the test of legal insanity.

ii. Voluntary (may only mitigate liability): Do MPC approach first (mens rea and if it will work in this case)...then go to common law: Specific v. General intent (look to statute to see if it holds a specific intent element or not, and say why it does or does not)
a. General Rule: Voluntary intoxication to the extent of “prostration of the faculties” can be offered to negate purpose and knowledge, but not recklessness or an unreasonable lack of awareness of a risk. Also, intoxication can show a lack of specific intent but not of general intent

1) Does law allow ∆ to argue no mens rea b/c of intoxication?
-under MPC, we allow it to argue no purpose or knowledge

-not allowed to negate recklessness or negligence
-so not allowed in depraved heart cases: though malice aforethought is an element in the statute cuz mens rea in those cases is gross recklessness
2) If argument is allowed, will it actually work in this particular case?

-argue both sides: argue NO b/c purpose is still there (or whichever mens rea term necessary)
-Does it show ∆ was unconscious of what he was doing?

-Did he know what he was doing, but not why?

-Did he not know effect of what he was doing?
-if we made mistake of allowing it as a defense for recklessness, we would have to look at it from the perspective of if he is sober
b. General v. Specific Intent: Intoxication may be used to negate specific intent (which are usually purpose or knowledge crimes), but not general intent (recklessness or negligence)

b. Mental Disorders

i. Insanity (full defense): ∆ is excused from committing a crime if he was legally insane during the commission of the offense (it is a legal concept, not factual)
-∆ has burden of production; burden of proof by clear and convincing evidence



-π has burden of persuasion



-only DEFENDANT himself can raise the defense




a. Competency to Stand Trial





-examines ∆’s mental state at time of trial:

-test for mental competency to stand trial is w/er ∆ has sufficient ability to (1) consult w/ his attorney, and (2) to rationally understand the proceedings against him

-a ∆ who is suffering from total amnesia but is otherwise in full command of her faculties is competent to stand trial



b. Competency for Execution


 
c. Common Law – M’Naghten Rule
-on its face, this seems to be less favorable to ∆s seeking insanity plea, but empirically there is not much difference

-Rule: Insanity is a complete defense if, at the time of the offense, the ∆ (1) had a mental disease or defect, and (2) EITHER did not know the nature or quality of the act he was doing, OR did not know that what he was doing was wrong.

i. Definition of terms:


-“Mental Disease or Defect”

-McDonald Test (Majority approach): A disease is “any abnormal condition of the mind which substantially affects mental or emotional processes and substantially impairs behavior controls”
-APA Test (minority): “Mental illness must be SEVERELY abnormal mental condition that grossly and demonstrably impairs a person’s perception or understanding of reality and is not attributable primarily to intoxication.”

-much more strict than McDonald





-“Know”

-Prosecution will force cognitive approach b/c they can use evidence that ∆ tried to escape and evade capture to demonstrate cognition
-Defense will push emotional approach to knowing (complete appreciation of the moral wrong)






-“Wrong”







-has to know that it is morally wrong
d. MPC Rule: (MORE PEOPLE QUALIFY AS LEGALLY INSANE UNDER THIS RULE B/C OF THE EMOTIONAL AND VOLITIONAL CONSIDERATIONS)
-Rule: Insanity is a defense when, b/c of the mental disease or defect, at the time of the offense, ∆ lacked the substantial capacity to EITHER appreciate the wrongfulness of his conduct OR to conform conduct to the requirements of the law 
-Again, we look to the two competing approaches for defining mental disease or defect (McDonald v. APA)





-Definition of terms:






-“Substantial Capacity”

-allows for a degree consideration (unlike M’Naghten which looks for absolute lack of capacity)





-“Appreciate”

=Knowledge + more emotional understanding than “knowing” in M’Naghten rule





-“Conform”

-volitional prong: idea that you aren’t responsible when you lack substantial capacity to control your conduct





-A competing approach is MPC w/o the volitional prong
e. Civil Commitment: judge decides to commit a person to a mental institution (high standard of proof – bo/ of mental illness and dangerousness proven by clear and convincing evidence)

Rape
-Actus Reus: any act of penetration

-Mens Rea: Negligence (minimum)
-Attendant Circumstance: Unlawful (husband cannot be said to have raped his wife)

-General Rule: One is guilty of rape if s/he engages in non-consensual sexual intercourse by force or where s/he should have known that the victim’s reasonable fear prevented resistance

-at common law, woman needs to show resistance

-at common law, honest mistake is a defense

-honest and reasonable mistake required for defense

-mens rea: negligence will not get you off of the hook b/c you SHOULD HAVE KNOWN, bucko!

-the force is required b/c it demonstrates that victim did not consent to sex

-will be fact contest, responsibility contest

-resistance itself is not necessary for rape if the fear precluding resistance is reasonable

Accomplice Liability
-Accomplice is guilty of the crime he or she helped to commit
-all participants in a crime, apart from accessory after the fact (i.e. after robbery, person who knowing there was a robbery offered to hide the ∆ and his loot), are subject to the same punishment

-there is principal (one who actually committed the crime….accomplices are also principals)…and then the accessory after the fact

-all those who assist the principal either before or during the commission of the crime are considered accomplices or aiders and abettors

-it’s not necessary that the principal be convicted for the accomplice to be liable; all that prosecution must prove is that crime was actually committed 

A. Requirements




1) Actus Reus: act of promoting or encouraging
2) Mens Rea: purpose to promote or encourage success of crime (must have specific intent)…and mens rea as to elements of the crime
B. Rule: A person whose actions promote or encourage and who has the purpose to promote or encourage another to commit a crime is guilty as an accomplice to the resulting offense
C. Discussion of the Rule Statement


-“Actions” – act may be just words
-mere presence is insufficient UNLESS there is a previous (conspiracy) interaction b/w the parties such that ∆’s presence had the effect of being encouragement or promotion (moral support or assistance if necessary to principal)
-b/c that conspiracy would demonstrate purpose to promote or encourage success of crime

-Also omissions to act:  if ∆ had legal duty to act but didn’t and in not acting had the purpose of encouraging or promoting, there is culpability (ex. Police officer realizes robbery occurring, but purposely turns away and allows it to occur: officer is accomplice)
-Mens Rea = Purpose: must have conscious object to encourage or promote the other person to commit the crime

-knowing that one’s actions will encourage/promote is insufficient without purpose to do so

-courts may look for connection or relation b/w accomplice and principal that shows the accomplice had purpose of aiding the principal’s commission of the crime (ex. If Gladstone gave drug dealer’s phone # to purchaser, and dealer did the same for him( could establish nexus for accomplice liability for unlawful sale of a controlled substance)

-courts may look at accomplice’s stake in the venture: ex. Gladstone got 10% commission for referrals
-Liability for all reasonably foreseeable offenses: most jurisdictions extend accomplice liability to bo/ intended crimes and criminal harms that are “reasonably foreseeable” or “the natural and probable consequence of ∆’s actions” (ex. Luparello: find former lover’s 411 “at any cost”…friends shot person to obtain the 411 ( ∆ convicted or murder b/c was reasonably foreseeable)
*Involuntary manslaughter is the crime most frequently used to test whether a student understands the mens rea required for accomplice liability for negligent crimes: raises two separate issues: causation and mens rea for complicity in a negligent crime
*Under common law, if there is no resulting offense (crime not completed, no conviction for accomplice under attempt at crime) ( no liability

*Under MPC, if there is no resulting offense (crime not completed, accomplice still liable for attempt)


-Causation:

-resulting offense: contribution that ∆ makes need not be significant or a critical piece in the overall crime…anything will suffice; even if ∆’s actions didn’t contribute at all to the commission of the crime, accomplice still guilty if he promotes or encourages commission of crime and has purpose to see crime succeed
-attempted assistance: (under MPC) even if crime is not carried out, there is attempted accomplice liability

D. What if a different crime was committed than the one accomplice anticipated?
​-Luparello: if it was reasonably foreseeable consequence of anticipated crime that 2ndary actor purposely promoted or encouraged, then there is liability as accomplice to primary actor’s commission of crime B 
E. Relationship b/w the parties:

a. Feigned accomplice not liable: someone who pretends to serve as accomplice so that he can apprehend the principal is not guilty of aiding and abetting (b/w though act is there, there is no mens rea)
b. Undercover agents: same as above
c. Not necessary for principal to be apprehended, prosecuted or convicted in order to hold accomplice liable: only show that crime was committed
d. victims are not liable as accomplices: ex. Underage girl can’t be charged w/ aiding and abetting statutory rape cuz the laws are designed to protect her

e. Using another as an instrument: instrument is not liable (ex. Dog trained to attack professor walking down the street); but the “puppet master” will be culpable


E. Defenses:



-no defense under common law

-MPC – withdrawal (voluntary and complete before completion of the crime)

PAGE  
18

