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1. Role of Jury and Counsel
a. Jurry nullification
i. Refers to the jury's decision to return a non-guilty verdict despite the jury's belief that the D is guilty of the crime because the jury believes it would be morally wrong to punish the D
ii. If a judge finds out that member is attempting to nullify, the judge can and most likely will eject that member of the jury.
iii. People v. William 
1. Trial judge was told by the jury foreperson that a juror wanted to nullify. Judge kicked him off the case for not listening to the judge's instructions. Court held that this was not an abuse of discretion bc not following the court's instructions makes them "unable to perform his duty". 
2. Roles of Court
a. Ensure the law is followed impartially. 
b. Instruct the jury on law.
c. Directed verdicts: When D says there's no way a jury can reasonably find them guilty based on Prosecutors case. It’s the D moving for a directed verdict.
d. Curley v. U.S.
Curley and other D's charged w/ mail fraud and conspiracy from false representations. TC convicted them and the owner D. Court held that the beyond a reasonable doubt standard is up to the jury. If there is enough evidence for a jury to convict beyond a reasonable doubt, it should be left up them.
 
3. Proof Beyond a Reasonable Doubt
a. Due process requires that every element of the crime alleged must be proved beyond a reasonable doubt.
i. The doubt must be basedn on reason, and that after all the facts they feel an abiding certaintiy based on reason. Not quantifiable.
b. Why?
i. Ensures moral culpability
ii. Ensures moral force of criminal law
iii. Limits risk of convincing innocent people b/c it’s a high standard.
4. Elements of a Crime
a. Principle of Legality: No punishment without law.
i. Law must be enacted before one is punished.
ii. Mandates a fair notice 
iii. Prohibits retroactive application.
iv. Commonwealth v. Mochen
1. D was calling V a lot and harrased her. There was no clear statute making it illegal. Court held that under common law, an act is indictable if its nature scandelously affects the moral health of the community.
b. Principles of Statutory Construction: Used determine interpretation of ambiguous statute.
i. First, look at the plain language. If still an issue:
1. Legislative Intent
2. List associated terms 
3. Constitutional avoidance
4. Amendments
5. Avoiding absurdity. If still an issue:
a. Rule of Lenity: Rule on the interpretation that favors the D.
ii. U.S. v. Dauray
1. D had 13 unbound pics from a magazine. The Statute "punishes the possession of mattter, 3 or more in number". D argues the pictures were not matter. Prosecution argues that the individual picture was matter. Court held that after all canons, it was still ambigous, so they applied rule of lenity for the D.
iii. City of Chicago v. Morales (Ambiguity)
1. Chicago enacted a ordinance which prohibited gang members from loitering w/ one another. Court held this ordinance violated DP bc it is unconstitutionally vague.
iv. McBoyle v. U.S
1. D was convicted under a statute making it illegal to transport "motor vehicles" D appealed bc a plane isnt a "motor vehicle". TC convicted. Court held that it should be reversed, and courts shouldn’t extend statutes to apply what they believe is a similar policy.
v. Keeler v. Superior Court
1. D struck his ex and caused the baby to be born stillborn. D was charged with murder. Appeal court held that since Ca did not keep comm law crimes, it created all crimes, and the legislature had not made a fetus a person for murder. The court cant expand the law, and then punish D bc of fair warning.
c. ACTUS REAS:
i. There are certain doctrines which combine with acts
1. Thoughts arent enough something must be done
a. This is to protect privacy, theres a problem of proof. Dalton allowed for a diary containing obscene statements to be constitutionally protected.
b. Wisconsin v. Michell: Mitchell & friends saw movie. After watching it he told his friends to beat a white kid. D claimed they cant enhance his punishment for thoughts. Court held that enhancing provisions are okay for class motivated crimes, not for thoughts alone,  but when they motivate action then yes. Not punishing his beliefs, but punishing the greater societal harm. 
c. Dalton Case point: D was prosecuted for obscene things in his diary, court overturned conviction bc it was constitutionally protected.
2. The act must be voluntary: Defined as a willed bodily movement that requires human agency.
a. Martin v. State:  D was convicted of being drunk in public highway after the cops forced him there. The appellate court overturned because he did not satisfy the voluntary act due to the fact that he did not go out of his own voluntary fruition.
b. State v. Decina : The D was driving a car when he passed out from a seizure and killed three girls. Court held that although he didn’t voluntarily strike the girls, they looked as the actus Reus as D getting into his car to drive it, therefore causing the course of action which lead to his death. What's important is his knowledge of his condition. 
3. MPC : Person not guilty of an offense unless his liability is based on conduct on conduct that includes a voluntary act, or an omission to perform an act of which he is physically capable.
4. Omission is not criminal except if they had to:
a. No legal duty to help another facing harm but the failure to act constitutes as an actus reus.
b. Legal Duty to Act.
i. Special relationship (parent-child), hubby-wife)
ii. Contractual relationship (Nurse - patient)
iii. Statutory duty (Taxes)
iv. Creation of risk.
v. Voluntary assumption of Care.
c. People v. Beardsley: D & mistress chilling at home cheating and shit. She takes drugs on her own and Ods. Court held that D had no legal duty to act. "fucking aint enough".
d. Commonwealth v. Howard:  D's BF beats her child, eventually kills her. She didn't intervene, leave, or call the cops. Court held she was liable under ommissions because they had a special relationship together. 
e. Commonwealth v. Pestinikas: D left V in an enclosed room without basic amenities, and the V died of starvation. The Court held that D was liable under omission because of the oral agreement, and that could be sufficient to be a contract/ legal duty to act. A conviction based on legal duty is imposable by a jury.  
f. MPC: Liability for omission of an offense can not be punished without action unless, the omission is expressly made sufficient by the law defining the offense, or a duty to perform the omitted act is imposed by law. 
5. People cant be punished for being a certain kind.
a. Unconstitutional to criminalize someone based on their status. 
b. 8th Amendment
c. Unless their status is related to & affects the crime.
d. Robinson v. California:  D was convicted in T.C. for being addicted to narcotics. A Ca. Stat. made it illegal to be "addicted to the use of narcotics". Court held law as "unconstitutional bc it imprisons ppl inflicted with illness, so it violates 8th and 14th amendment.
e. Powell v. Texas: D was arrested for Tx. Stat. making it illegal to be in public in a state of intoxication. Court held it was ok bc alcoholism is not "completely overwhelming", meaning there was still an aspect of control to get drunk and be in public, so it's an actus Reus.
f. Jones v. City of LA: homeless people cited for sitting, laying down, or sleeping on public streets at all times. It's impossible to shelter all homeless people. Court held that the law violated 8th amend. Bc it criminalizes the unavoidable act of sitting, laying, sleeping while being involuntarily homeless. Criminalizing unavoidable conduct of humans is violative of 8th amend.
d. MENS REA
i. Common Law: malicious, intent (purpose and knowledge), recklessness, negligence
1. MALICIOUS
a. Regina v. Cunningham: D stole coins from gas meter by breaking it, he did not shut off the gas, and V took in the noxious gas. D charged with unlawfully and maliciously causing her to take in the gas. Court overruled prior decision bc it instructed that malicious was wicked only, but the malicious "mens rea" requires intent to cause harm, or required awareness of risk of harm, and a disregard of it.
2. INTENT:
a. Purpose to achieve result
b. Virtual certainty that action will cause the harm.
c. State v. Fugate: D robbed store, and shot and killed V in the store. TC convicted him of murder. D appealed bc there's no absolute proof of purpose. Court held that in the absence of absolute proof of intent, an individual's intent could be satisfied by looking at circumstantial evidence. Jury could make that decision. 
d. U.S. v. Jewell: D crossed border with a shit load of weed. D claims he never positively knew the weed was there. TC convicted, COA affirmed bc willful blindness when the existence of the element of the crime is of high probability could satisfy knowledge.
e. General vs. Specific Intent Crimes:
i. General: is what in ordinary speech, we could call intentional
1. No defense of voluntary intoxication
2. People v. Atkins: D was drunk and set fire to land, and fire eventually burned down a house. D tried to say that bc he was voluntarily intoxicated, he lacked the mens rea of the intent. However, arson is a general intent crime, and it only matters that he intentionally set the fire. Voluntary intoxication does not neglect that.
ii. Specific: Becomes specific if law requires other specific circumstances.
f. Transferring intent: Shooter could be held criminally liable for shooting unintended victim, if trying to intentionally shoot someone else.
i. People v. Scott: Falling out between lovers, D attempted to kill guy, and in shootout at park D killed unintended V. Court held transferring intent to kill from one person to another applicable bc it enforces liability to malignant intentions.
 
 
 
5. MPC: 
a. Purpose: result is the conscious objective. Attendant circumstances come into play when he is aware of their existence or believes/hopes it's true.
b. Knowingly: practically certain that his conduct will result in result.
c. Recklessness
d. Negligence
6. Narrowly, Mens Rea means the guilty mind necessary for the specific purpose.
7. Criminal vs. Civil Negligence Mens Rea
a. State v. Hazelwood: D negligently hit a reef, allowing a lot of oil to be spilled into the ocean. D was only convicted of a misdemeanor for negligence. TC said civil negligence, COA said crim negligence, and  SC held civil negligence is better bc that negligence standard has sufficient culpability since it's just a Mr. Meaner. 
b. Santillanes v. New Mexico: D cut his 7 year old nephews neck w/ knife during altercation. SC found that civil negligence is erroneous because of the high consequences. The culpability should at minimum be criminal negligence. 
 
8. Modern/ Narrow 
a. An actor's mens rea consists of the mental state or states described in the statute.
 
9. Mens Rea Defenses:
a. Mistake of Fact: Negating the required mental element via mistake of facts/ ignorance.
i. Common Law
1. Specific Intent Crimes: a good faith mistake that negates that specific intent is a complete defense.
a. People v. Navarro
i. D Charged w/ stealing beams from U.S. gov. TC convicted saying mistake of fact had to be reasonable and honest. Appellate court held that the crime was specific intent, so a mistake in good faith lacks the required intent.
2. General Intent: mistake must be in good faith & in good faith.
ii. MPC: Ignorance or mistake of fact or law is defense if 
1. The mistake neglects the required mental element.
a. Purposeful: Requires honest mistake of fact.
b. Knowingly: Requires honest mistake of fact.
c. Recklessness: Requires honest mistake of fact. (IN CL: RECKLESSNESS NEEDS TO BE REASONABLE ONLY!!!!!)
d. Negligence: Requires honest and reasonable mistake of fact.
2. Law provides the defense.
iii. Legal Wrong Doctrine: Defense is not available if they would have been guilty of another offense had the situation been as he supposed them to be.
1. Bell v. State:
a. D put girls in prostitution, but honestly believed they were a certain age then they were. Court held that when a crime committed is illegal even if the facts would be as they believed them to be, then there is no mistake of law defense.
 
 
10. Mistake of Law: Generally ignorance is not an excuse, but 3 exceptions
a. Common Law
i. Reasonably believing an erroneous  official interpretation
1. Face of statute itself'
2. Obtained from a person or body responsible for interpretation, administration, or enforcement of law.
a. People v. Marrerro
i. D was fed who relied on word from other cops/teachers/statute that led him to believe he could take gun anywhere but he was arrested.
ii. Court held that mistake of law through the the NY Statute (MPC) unless conduct was permitted, and later ruled bad.
b. U.S. v. Clegg
i. D supplied rebels in Soviet Afgan war weapons. He was allegedly encouraged by high ranking U.S. Officials. Court Held that because of Tallmadge, D had a mistake of law defense bc U.S. authorities permitted his unlawful action.
ii. U.S. v. Tallmadge: Mistake of Law allowed if info given by federally licensed gun dealer.
c. State v. Fridley
i. D found guilty for driving without a license. Tried to use Mistake of law defense bc lady from DMV told him stuff. Court held don’t matter bc SL crimes don’t have a mens rea, so no Mistake of Law defense.
3. May not be based on own interpretation.
 
11. Negation of the Mens Rea in the statute
a. Cheek v. U.S.
i. Statute made willfully evading a tax a crime, and is a specific intent crime. D evaded taxes bc he allegedly genuinely thought he did not have a duty to pay bc he was exempt (crazy convention). Court held even if unreasonable, as long as there's an honest belief no duty exist, it negates the willful element, so Mistake of Law defense allowed.
 
12. Lack of fair notice may violate DP
a. Lambert Exception (Lambert v. California)
i. Law required felons to register, D arrested bc she did not. Court held law unconstitutional in this case through MOL defense bc notice is required in situations where failure to act (wholly passive) is given a penalty. Must show actual notice.
b. State v. Bryant
i. Law made a duty for sex offenders to register. D was arrested for violating the statute after he moved to state. D tried to use Lambert exception, but Court held that D's conduct was not passive bc under his circumstances a reasonable person would have inquired, and sex offender registration serves a public safety role. 
13. MPC:  A defense if the act is in a reasonable reliance upon an official statement of the law, later found to be erroneous. 
a. Bryans v. U.S.
i. D charged w/ "willfully" dealing guns w/o license. D said due to the lack of knowledge of the law about violating the license state that there's a MOL defense. Court held that "willfully" means willfully doing illegal conduct, so ignorance of the specific law is no excuse.
 
14. Strict Liability: No Mens Rea element
a. Morisette v. U.S.
i. D took bombshell casings from U.S. property. D honestly believed they were abandoned. But statute had no mental element. Court held that because larceny is an old common law crime, a mental element is inherent in this class of offense even if there's ommitence of criminal intent. SL crimes are only those for public health and shit.
ii. If the crime is old, has high penalty, and high stigma, probably need mental element.
b. Commonwealth v. Barone:
i. D killed v w/ car and was charged with law that made it illegal to "unintentionally" kill w/ car (vehicular manslaughter). TC granted demurrer to D, gov appealed saying it was a SL crime, so her not acting negligent is irrelevant. Court held that no, this statute was meant to include "culpable negligence" because legislature intended to make gross negligence a violation to fill in the gap, and not strict liability. Court looked at intent, and did not intend 
 
 
 
15. Affirmative Defenses 
a. Duress 
i. Elements:
1. Acted in response to threat of death or serious bodily injury
a. From a human being
b. To D or family member
2. Threat is imminent 
3. D has reasonable belief that threat is real/ would be carried out
4. No reasonable escape from threat except to comply
5. D can't be at fault for exposure to threat
ii. Duress cannot be defense for homicide.
1. Except for duress defense of felony of felony murder rule.
iii. U.S. Contento Pachon:
1. D swallows cocaine balloons and smuggles into U.S. Claims he was under duress and scared his family would be hurt. Court held valid duress bc someone was supposedly watching him and was going to kill his family.
iv. State v. Hunter:
1. D (Hitchhiker) gets in car w/ 3 others. They start to mention their illegal activities and he wants to get out of car but they force him to participate in a robbery and killing a cop, and 2 people they took hostage died. Court holds that duress is not applicable  for murder but may be introduced to contest felony, which would mean there can be no felony murder.
 
16. Necessity: Greater good served by breaking law.
a. CL Elements:
i. (1) The harm D sought to avoid was greater
ii. (2) avoiding clear & imminent danger
iii. (3) reasonableness of conduct & harm trying to avoid
iv. (4) No legal alternative available
v. (5) No legislative preclusion
vi. (6) Didn’t create the risk
b. U.S. v. Schoon
i. D went to IRS building to protest El Salvador involvement. Arrested after rejecting Fed orders & stopping work. Court held necessity defense not applicable to indirect civil disobedience bc policy choices arent a harm there's legal alternatives.
c. Commonwealth v. Hutchings:
i. D convicted of growing and possession of weed. He said there was a medical necessity defense bc has an auto immune disease (lot of pain). Court held no necessity bc "medical symptoms" not a life or death situation/ not imminent. 
d. In Re Eichron:
i. D is involuntarily homeless violates a sleeping ordinance, arrested and prosecuted as misdemeanor. Raises necessity defense, and Court held that jury should have been instructed on necessity defense because the elements are there.
17. Self Defense:
a. Honest and Reasonable belief (Imminence, necessity, &proportionality.) (This means D could be wrong, it just has to be reasonable and honest).
i. Threatened with imminent threat
ii. They used necessary force to repel threat,
iii. The force was proportionate to threat
iv. Cant start it
b. People v. Goetz:
i. In 1986, 4 boys on train and 2 approached D. Said give me $5. D shot at all of them. D claimed to be afraid of them bc of his prior experiences. Court held that this is an objective standard but we can take into account the situation D was in, including his past experience.
c. State v. Stewart (imminent threat being reasonable)
i. D's husband (V) beat her, sexually abused her, threatened her life, and chased her when she ran away. While V slept, D honestly believed all elements were met. Court held that there was no imminent danger, and she could have left because of reasonableness. 
18. Defense of Habitation:
a. Castle Doctrine: Allows the use of deadly force in Persons home because its their castle
b. CL Jurisdictions
i. Requires reasonable belief that;
1. (Jurisdiction A) (Traditional)
a. Imminent entry
b. That perp intends to commit felony, or
c. Cause injury to anyone
2. (Jurisdiction B) (Newer)
a. Imminent entry
b. Intent to kill/ cause great bodily harm
c. Perp intends to do forcible felony
c. People v. Brown:
i. D had argument w/ bricklayer (v). V came towards D carrying hammer on porch. D shot him when he got to the porch, and convicted assault w/ deadly weapon. CA has reasonable expectation test and here D didn’t have a reasonable expectation of protection from structure from unauthorized intrusions.
19. Defense of Property:
a. Generally no right to deadly force to protect property if person not there.
i. People v. Ceballos:
1. D set up auto gun trap in garage. It shot a teen trying to break in purposely while D was away. Court held that deadly mechanical force is not allowed to protect home just bc it would have been okay if D was home, because whole point of defense of habituality is protect life.
2. *So no life = no taking of life*
 
 
 
20. Insanity:
a. Before the Trial (CL)- D is incompetent to understand proceedings and assisting in presenting a defense
b. U.S. v. Freeman:
i. D arrested for selling narcotics. D is drug addict who can't help himself from selling drugs. Court abandoned CL and adopts MPC test, bc if D lacks substantial capacity to appreciate wrongfulness or conform w/ law then insanity defense.
	Common Law (M'Naghtem Rule)
	MPC

	A Person has insane defense if
21. At time of act
22. Because of a mental disease or defect,
23. He did not know the nature and quality of the act, OR
24. He did not know what he was doing was wrong
	· A person has insanity defense if 
· At time of act,
· Because of a mental disease or defect,
· He lacked the substantial capacity to appreciate the criminality or wrongfulness of the conduct OR
· He lacked the substantial capacity to conform his conduct to the requirements of the law
 


 
 
 
 
 
25. Homicide
a. Common Law
i. Murder: Always requires malice aforethought (the mental element)
1. Malice aforethought has express and implied
a. Express malice:
i. Intent to kill (1st degree w/ premeditation & deliberation) (2nd degree).
1. Purposeful or Knowing death will result
b. Implied Malice: (2nd degree only)
i. Intent to commit serious bodily injury
ii. Depraved Heart Murder
1. Subjective knowledge of conduct being inherently dangerous and proceeding regardless.
iii. Felony murder rule
1. If D causes death in the commission of a felony.
2. 1st degree: 
a. Requires Premeditation and Deliberation and intent to kill.
i. Deliberation is the "Cool mind", the process of weighing out the consequences and still doing.
1. State v. Brown:
1. D viciously beat V son and killed him. D claims that he went "blank" in rage killing V. D convicted of 1st deg. Murder, but court held there was not enough evidence to establish "coolness" and "reflection" for deliberation. Repeated blows alone not sufficient to establish deliberation.
2. State v. Bingham:
1. D strangled V while in process of rape, killing her. Prosecutor said had 3 to 5 minutes during strangulation to deliberate, so there was deliberation. Court ruled time alone is insufficient to constitute deliberation. 
ii. Premeditation: formation of the intent to kill. (Could happen beforehand or in blink of eye)
iii. Gilbert v. State:
1. D married to wife for long time. She was sick. She complained about wanting to die. D shot her in the head twice. Court held that it doesn’t matter if it was an honest killing of compassion or mercy killing, bc that’s not a defense. So still guilty of 1st degree because premeditation and deliberation.
 
26. 2nd Degree:
a. Intentional: 
i. Intent to commit great bodily Injury, this results in malice aforethought.
ii. Also includes intent to kill (express) absent premeditation and deliberation.
 
27. Unintentional: 
a. Depraved heart murder; subjective knowledge that person's conduct is inherently dangerous to human life, but does it anyway (Gross Recklessness) and someone dies. This is EXTREME INDIFFERENCE TO HUMAN LIFE. 
i. Commonwealth v. Malone:
1. D and friend played Russian poker. D aimed gun at friend, pulled the trigger thrice, last shot killed lil Billy. Court held that this was gross recklessness- there was a substantial and unjustifiable risk of death, D proceeded regardless. *Therefore, just like shooting into crowd with no intent to kill, or driving a car into a crowd of people, although there's no intent to kill, it's a depraved heart murder with implied malice. 
ii. People v. Knoller:
1. D bought two large dogs. D knew the dogs were vicious, inherently dangerous and violent to neighbors, but she did not think they were dangerous enough to kill someone. Dog killed someone. Court held that malice requires an act that has such a conscious disregard for human life and the natural consequences of the act is death, then it would be depraved heart through the Phillips test.
2. *Not just that it could be proved there was a substantial and unjustifiable risk to human life, but that the D knew about it, and consciously disregarded it.
 
28. Felony murder Rule: If D causes a death during the commission of a felony, prosecution doesn’t need to prove intent to kill, because its implied malice.
a. Felony must be a substantial factor, but need not be the sole factor. Prosecution does not need to prove the intent to kill. 
b. There are 4 exceptions
i. Must be inherently dangerous, 
ii. An offense that by its nature, cannot be committed w/o creating a substantial risk of death. 
1. In the abstract: Language as applied in the statute.(look at statutory elements of crime.)
a. People v. James:
i. D was cooking up some meth in the house. Process of cooking meth involves harmful flammable chemicals and heat. D burned down house during cooking, and killed 3 kids. Court held that cooking meth was inherently dangerous in the abstract.
2. As applied: Look at the way D engaged in the felonious act that made it Inher. Dang.
a. Hinnes v. State:
i. D was hunting while drinking. D thought he was shooting turkey, but it was his friend and he died. The felonious conduct carrying a firearm while a felon. Court held it was inherently dangerous as applied to the facts here, but not on its own.
iii. Res Gestae
1. Felony and homicide must be close in time and distance ("During the Crime"; may end when felon is in "place of temporary safety")
a. Which is typically until reaching a place of temporary safety.
b. People v. Bodley:
i. D robbed supermarket and drove car away to flee. V tried to stop D, but died when he fell off the car and hit his head. Court uses the continues transaction test to rule that it happened in course of felony bc crime continues until D reaches place of temporary Safety. (Escape Rule)
2. Causal connection between the felony and the Killing
a. People v. Stamp:
i. V was robbed by 2 Ds. Ds left, but 15 -20 minutes after, V died from heart attack from being scared. Court held that D still liable for felony murder as long as action shortened life.
b. Death must not be coincidental, but must be done in furtherance of the felonious act.
i. King v. Commonwealth:
1. 2 Ds flying weed. The unexperienced pilot fucked up and crashed causing his death. Court held that death must be consequence of the felony, and the cause of death was not the felony, but the inexperience and weather caused it. Still would have died if carrying skittles. 
iv. Felony must not merge with the killing.
1. If the underlying felony is assaultive, the felony murder rule is inapplicable and the gumment must prove another way.
2. Rose v. State:
a. D thought gun wasn’t loaded, and had no intent to kill, but he shot his gf and she died. TC used FMR, but the Court held that merger doctrine applied bc Jury must decide if felony is assaultive, and assaultive felonies merge w/ homicide. Bc w/o, all homicides would be murder.
v. Agency Rule:
1. Even if arising during the felony, if death results from another agent and not D's felony conduct, courts will reject to extend liability.
2. State v. Canola:
a. D and cofelon robbing store. Owner shot and killed the cofelon, and owner also died. Court held that, although death of Cofelon arose during criminal episode, death was caused by another agent, not D's felony conduct. *Court is merely rejecting to expand liability to cofelon.
 
29. Manslaughter (Mitigated homicide charge)
a. Voluntary Manslaughter:
i. Two theories of provocation
1. Categorical approach: Self-defense, mutual combat, witnessing crime against family member, catching wife being unloyal
a. Generally, words alone don’t suffice. Neither does trivial battery, nor adultery by non-spouse or not there.
b. Exception: People v. Ambro
i. D and V married for 11 years and had 2 ,ids. V said she didn’t love him, admitted to adultery during an argument, she said kids may not be his and she would take them. She said to stab her, so he did and killed her. Court held provocation legal by words of adultery combined w/ attack on masculinity and threats on leaving. But usually words alone arent enough.
2. Modern Approach: 
a. D acted in heat of passion
b. D was actually provoked,
c.  a reasonable person would have been provoked,
d.  D did not cool off, 
e. RP would not have cooled off, 
f. and a causal link between provocation and killing.
g. People v. Barry:
i. D and v were married. V told him she has another lover, but kept having sex with him, and messing with him, and wanted a divorce. Went on for a while, when one day he strangled her while she was screaming at him. Court held that it wasn’t a sole provocation (screaming), but was a continues provocatory conduct that would arouse a reasonable person, so adequate provocation.
ii. IMPORTANT: If a case is given, talk about how a single provocation could be a continued provocatory conduct.
h. Common v. Carr:
i. D saw two women sexing. D gets enraged and shoots them, killing one. Claimed he was provoked bc he had suffered constant rejection/ mom shit. Court held that a reasonable person would not have been provoked, because it is an objective test. Can't look at D's personal characteristics or how he believed the facts to be.
 
30. Involuntary Manslaughter:
a. Killing w/ criminal negligence (gross negligence) or regular recklessness. (Unintentional)
i. Gross negligence is a gross deviation from the standard of care or a failure to perceive a serious substantial or unjustifiable risk such as death.
ii. Commonwealth v. Welasky:
1. D was club owner in charge of safety exits (solely responsible). D got sick, sent to hospital. While away employee changed a light on fixture causing club to burn, killing 16 who were unable to escape bc D was unable to check exits bc he was in hospital. Court held that D was reckless due to the knowing of the risk but allowing exits to be dangerous anyway.
 
31. State v. Williams:
a. D, husband and wife on Indian reserve, had a sick baby. Only gave baby aspirin bc they had a low education, and didn’t want their baby to be taken away from hospital, and thought he was just crying. Baby dies. Court held that the parents were grossly negligent bc no education or notice don’t matter.
 
 
32. MPC
a. Murder
i. Must be purposeful or knowingly or;
ii. Reckless indifference to the value of human life (quasi - felony murder rule)
b. Manslaughter
i. Recklessly; or
ii. What otherwise would be murder but committed under the extreme mental or emotional disturbance (subjective)
1. Reasonableness determined by viewpoint of person in actor's viewpoint under circumstances as actor believes them to be
2. Extreme emotional disturbance is if it:
a. Lacks mental defect causation
b. Loss of control due to intense feeling (not insanity)
c. Exposed to extremely unusual & overwhelming stress
d. Has extreme emotional reaction.
3. Broader than CL bc time to cool off doesn’t neglect if trauma is continues. Sometimes time builds it up.
iii. State v. Dumlao
1. D has paranoid disorder and was hypersensitive to offenses. D killed his wifes brother bc he thought they were cheating, and something provoked him to kill him. Court held  that manslaughter defense should have been instructed bc there was evidence D may have been influenced by "extreme emotional disturbance" .
 
 
33. Negligent Homicide
a. Negligently Killing
 
34. Attempt Liability: Attempt occurs when a person, w/ intent to commit an offense, performs some act towards carrying out that intent.
a. COMMON LAW:
i. Punishment is about half of what it would be for that completed crime.
ii. Mens Rea: Purpose, not knowledge, to achieve result
1. People v. Harris (CL and MPC)
a. D and V got in argument. D was standing outside of car, V was in driver side, and drove off. D shot at car, and was convicted of attempted murder. D claimed only intent to cause harm, not to kill. Court held that "attempt to murder" requires intent to kill.
2. State v. Hinkhouse:
a. D knew he had HI ,but deliberately  had sex with multiple victims. Probation officer told him passing it on is death sentence, but he did it anyway. Court held there was sufficient evidence to demonstrate D had the intent to kill, so 10 attempted murder counts.
iii. Has two approaches to attempt
1. Dangerous Proximity Test
a. People v. Rizzo:
i. D and 3 others planned to rob payroll  guy. D and squad went looking for him but arrested before finding him. V never went out. Court held that attempt requires coming so near to accomplishment that the crime would have been committed w/o the interference.  (Dangerous Proximity). D never got so dangerously close so no attempt.
2. Unequivocally Test: Conduct must demonstrate that the actors intent to commit the target crime was unequivocal 
a. People v. Staples:
i. D rents office space above bank and starts to drill hole into floor, but stopped. Court held that conduct must demonstrate the actor's intent to commit a crime was clear. Breaking into the floor is part of a series of events of breaking and entering for robbery.(Unequivocal: without ambiguity on intent) ***When what you did was unequivocal to any other action but the crime***
b. MPC:
i. Punishment for the attempt and actual crime are the same.
ii. Mens Rea: D must purposely engage in conduct that would constitute the crime if the circumstances where as he believed the  to be. Result crimes still must have purpose to achieve the result.
iii. Has only the Substantial Step Test: Act that is a substantial step in plan to culminate the commission of the crime. (broader)
1. State v. LaTraverse:
a. D was going to go to trial. One night, he had a gas tank, bat, and threatening note. Outside of cop's (witness) house. Arrested before anything happened. Court held that they must see if criminal purpose is implemented by an overt act strongly corroborative of such purpose, then attempt. Here there was a substantial step.
b. **Abandonment requires complete and voluntary renunciation of criminal purpose. **
 
35. Defense of Impossibility:
a. CL: Allows Legal Impossibility
b. MPC: Doesn’t allow any impossibility defense
c. U.S. v. Thomas:
i. Ds found drunk girl while bar hopping. Girl collapsed, they took her somewhere and raped her while unconscious. Turns out, she died when she collapsed b4 rape. Appeals said it was a legal impossibility (mistake of legal status), which is okay, unlike impossibility in fact (thinking facts are diff than they are, like the trying to pickpocket an empty pocket), which is no defense. Court held the difference is confusing an unnecessary , so adopts MPC; if facts were as D believed them to be, it could still be attempt. D is guilty. 
 
 
 
 
 
36. Accomplice Liability: One who intentionally assist another in commission of a crime is liable to be an accomplice
a. Common Law:
i. Has principal and accessory
1. Principal
a. 1st degree: the person who does the crime
b. 2nd degree: Accomplice there where crime and while crime is happening. Being close enough
2. Accessory
a. Before the fact: Person who assists before the crime but is not there when it goes down
b. After the fact: Person who helps principal avoid arrest/trial/conviction.
ii. The Natural & Probable Consequences Doctrine: (REJECTED BY MPC; 
1. Accomplice liable not only for the assisted crime, but also for any other crimes that’s a natural & probable consequence of original crime. (Accomplice to armed robbery will also be accomplice to murder)
2. Roy v. U.S.:
a. V was undercover cop. D helped 1P sell a gun (original crime), to V. Without D knowing, 1P robbed V of money w/ gun. D convicted of accomplice to armed robbery. Court held that armed robbery does not reasonably ensue from an illegal sale, so no accomplice liability to armed robbery because not a natural & probable consequences doctrine.
b. ** Is an objective standard (would a reasonable person expect the final crime from original crime).
 
37. MPC: 
a. doesn’t have natural and probable consequences
 
38. Actus Reus: D must assist the principal in committing the crime. Mere presence is not enough. 
a. (MPC only requires attempt to assist); makes it broader
b. Common Law requires assist in fact!
c. Pace v. State:
i. D was driving in car w/ kids and pick up hitchhiker. 1P robs hitchhiker at knifepoint. D was there but did not assist the crime, was quiet. Court held that no accomplice because there has to be an affirmative act which reasonably inferences a effect to aid.
39. Mens Rea:
a. Intent to do the act that assists; and
b. Intend to assist the principal in 1st degree commit the crime (Same mental state for crime)
i. State v. Foster:
1. D has a gf who was raped. D and 1P found assailant and beat him. D handed 1P knife, and while D was gone, V lunged at 1P. 1P killed him via negligent homicide. D argued no such thing as intent to assist in negligent homicide. Court held that bc accomplice is not its own crime, and is another means by which a crime is commited, D is liable as long as intentionally aiding in a crime, with same mental state 1P needs.
ii. Wilson v. People:
1. 1P stole watch from D. D got mad. 1p had idea to rob a drug store. D decided to frame 1P. D boosted 1P into window of drug store after hours, then immediately abandoned 1P to call the cops on 1P. Court held D had no accomplice liability because, although he intended to assist and did assist, D never intended for 1P to commit the crime.
 
40. Conspiracy: Exist when two or more people agree to commit the object crime. With proof of an overt act by one or more parties in furtherance of the agreement to commit the crime.
a. State v. Pacheco
i. D agreed to commit a crime w/coconspirator (FBI Informant) in murder & selling coke. Court held that Cl requires bilateral agreement to created the crime, so here, bc Coconspirator was a cop, there was no actual agreement.
ii. **MPC** only unilateral approach, which would make D guilty bc it only requires D to believe theres an actual agreement. 
b. Actus Reus: Requires agreement to participate in the criminal enterprise. Must go beyond mere intention and into agreement.
c. Mens Rea:
i. People v. Lauria:
1. D ran phone answering service used by prostitutes. D knew it. Court held knowledge alone is not sufficient for mens rea of conspiracy, must have purpose to facilitate prostitution.
a. Purpose/ Intent: may be inferred by
i. Stake in venture
ii. No legitimate use
iii. Volume disproportionate
 
41. Common Law:
a. Specific Intent: 
i. (1) Intent to enter into an agreement, and 
ii. (2) intent to commit, or aid in the commission of the act constituting the target crime.
1. People v. Swain:
a. D conspired to rob a van. Coconspirator, while trying to rob the van, left out D and unintentionally shot and killed V. D convicted of conspiracy to murder. Court held one cant conspire to 2nd degree murder b/c you cannot intend to an unintentional killing.
42. MPC:
a. Requires purpose to promote target offense, or aid others committing or attempting.
43. Pinkerton Rule (ONLY COMMON LAW)
a. One who conspires for crime, is liable for all crimes of coconspirator as long as 
i. In furtherance of the conspiracy
ii. Within the Scope of conspiracy
iii. A reasonable foreseeable consequence of agreement.
b. U.S v. Mothersill:
i. D engaged in conspiracy to distribute cocaine. Coconspirator builds bomb, and accidentally kills a cop with the bomb who pulls him over. Court held that party can be liable for act of conspirator if the crime was within the scope of conspiracy and was a natural consequence of conspiracy.
44. Special Defenses to Conspiracy:
a. MPC: Allows abandonment 
i. Requires voluntary & completely renouncement 
ii. AND thwart success of conspiracy
b. CL: May benefit from withdrawal only bc statute of limitations start when D withdraws.
 
45. Forcible Rape:
a. CL elements of forcible rape
i. Sexual intercourse (Actus Reus)
1. Act need not be completed
ii. Unlawful in nature
1. Husband and wife okay in some jurisdictions
iii. Without Consent (Mens Rea)
1. D aware or should have been aware that V didn’t consent
iv. By Force or threat of force
1. State v. Rusk:
a. V and D met at bar. V gave D a ride home, he asked her to come upstairs and took keys keys and told her to take off her clothes. Sex occurs after she says "If I do this will you let me go". D charged w/ forcible rape. Court looks at concept of resistance to see if force was used. Don’t have to show resistance of evidence of threat, and here's there's not enough evidence.
 
46. 8th Amendment: Cruel & Unusual Punishment:
a. Graham v. Florida:
i. D was 16 when he first committed robbery. Got probation. D did another crazy robbery, and judge sentenced him to life without parole when he was 17. SC held that giving a juvenile who committed a nonhomicide crime life without parole is a cruel and unusual punishment because juveniles have less capacity / less responsiple.
1. ** Also; punishment doesn’t fit the 4 punishment policy reasons** 
 
 
 
47. Causation: D cannot be convicted of a crime unless his actions are both:
a. The actual cause, 
i. Actual cause: But for D's actions, would result have happened when it happened, if no then no actual cause.
ii. Need not be only cause of the result, it just has to be a chain in the link.
 
48. The proximate legal cause of the result:
a. Is it fair and just to hold D criminally liable.
Result must be foreseeable consequence of D's conduct.
Ask if there are intervening actors/events
49. Intervening Actors
a. If foreseeable, proximate cause
50. Independent Intervening events: an act separate from D's actions (lightning strike)
a. If foreseeable, proximate cause
i. Henderson v. Kibb:
1. D beat up V while V was drunk and left him by side of road half naked. Truck driver killed him by not braking or swerving and was speeding. Court held that the ultimate harm was foreseeable, and there's no unforeseeable intervening act, even if independent, so D caused the death. Court also held that even though jury wasn’t instructed they weighed causation.
51. Dependent intervening events: happened bc of D's actions. Based on chain of events D set in motion. (D putting V in hosp. malpractice).
a. If not extremely unusual or bizarre, then proximate cause 
i. Commonwealth v. Rementer:
1. D and his GF got in argument. GF tried to runaway but D followed her assaulting her. V tried to get help from oncoming car but it killed her instead. Court held that D was the but for, and the dependent intervening act was not so "remote and attenuated" from the risk, so D caused death. D created risk of serious injury or death, so fatal blow was foreseeable. 
ii. State v. Govan:
1. D shot V in neck, paralyzed her, and she became a quadriplegic. 5 years later she died from pneumonia which resulted from the quadriplegic state. Court held that because there was no coincidental or unforeseeable intervening (superseding) cause, D is the cause of death. 
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