CRIMINAL LAW OUTLINE

· Sources of Criminal Law
· Every state has its own criminal code (penal code)
· Statutes are primary source of criminal law in the U.S.
· Enacted through the legislative process
· All subject to the same restraints imposed by the Constitution
	Common Law
	Model Penal Code (MPC)

	- judges interpret old statues, go beyond
- we rely on how judges/courts interpret the law 
- no state allows judge made law in criminal cases
- state legislatures adopt common law in statutes, reflect the concepts and doctrines developed in English courts
	- product of the American Law Institute (ALI)
- drafted its own criminal code from scratch
- NOT state law, just suggestion for what states should adopt as their statutes



· BASIC ELEMENTS OF CRIMINAL STATUTESEXAM Step 1:
· Was there a voluntary act?
· If no  no criminal culpability
· If yes   look at human agency
· Willful bodily movement
· Conscious will by actor

· *Involuntary Movements (MPC):
· Reflex/convulsion
· Bodily movement during unconsciousness/sleep
· Conduct during hypnosis
· MPC includes habitual movements, CL does not

· 1) Voluntary Act (Actus Reus)
· Including omission when there is legal duty to act
· Results in social harm
· 2) The Guilty Mind (Mens Rea)
· Prohibited mental state
· 3) Causation (Voluntary action of individual to cause harm)
· A chain of causation that links defendant’s actions with the social harm
· Concurrence between the mens rea and the actus reus
· 4) Attendant Circumstances (fact that has to be present for crime to be committed)

· Justifications for Punishment (most significant tool in way government influences behavior)
· Incapacitation
· Rendering harmless to society a person otherwise inclined to crime
· Incarceration 
· Retribution
· The intentional infliction of pain and suffering on a criminal to the extent he deserves it because he has willingly committed a crime
· Idea of proportionality (the punishment should fit the crime)
· Deterrence 
· General
· The pressure that the example of one criminal’s pain and suffering exerts on potential criminals to forego their contemplated crimes
· Knowing the consequences will deter others from committing similar act
· Specific
· The pressure that unpleasant memories of incarceration exert on a released convict, which cause him to obey the law
· Sometimes fails: 
· Convict remembers prison as refuge, accepts it as inevitable, makes them more cautious in committing future crimes, opens up new criminal opportunities, develops indifference to repeating prison term, etc. 
· Rehabilitation
· The acquisition of skills or values which convert a criminal into a law-abiding citizen
· Procedure and Limitations on Punishment
· Presumption of Innocence
· Prosecution has the burden/responsibility of proving/establishing defendant’s guilt 
· Must prove every element of the crime beyond  reasonable doubt
· Doubt based on reason (after careful consideration of evidence, not firmly convinced)
· If there is reasonable doubt  defendant entitled to not-guilty verdict
· Required by due process clause of 5th and 14th amends. 
· Limits risk of convicting innocent individuals
· Standards of Review
· Directed verdict: defendant moves for judge to direct jury to acquit for lack of evidence
· Trial judge: asks whether prosecution has introduced evidence sufficient enough for a rational jury to decide the case has been proven beyond a reasonable doubt
· Appellate level: court asks whether a rational jury could have found defendant guilty beyond a reasonable doubt with the evidence presented
· Equal Protection Clause (14th Amendment)
· Prohibits discrimination on the basis of race, class, gender, sexual orientation
· Prohibits state from engaging in intentional discrimination
· Policing, arrests, prosecution, sentencing, conditions of confinement
· Rejects arbitrary punishment
· Ex. McClesky v. Kemp (Defendant argued that Georgia’s capital punishment statute violates 14th amendment, more likely to sentence black male offenders than white male offenders to death – findings of the Baldus study)
· Court applies narrow standard – defendants must prove discrimination with regard to their specific cases (not generally)
· Doesn’t allow for evidence of unconscious bias
· Due Process Clause (5th and 14th Amendment)
· Gives fair warning to the pubic (what is considered criminal conduct)
· Control the discretion of the police, prosecutor, courts
· Bars retroactivity and vagueness
· If something wasn’t considered a crime at the time it occurred, can’t punish it for happening after law is passed
· Laws have to be clear enough so that people can know what they’re not supposed to be doing
· Cruel and Unusual Punishment (8th Amendment)
· Prohibits imposition of “cruel and unusual punishments”
· Invoked to challenge sentences/punishments
· Punishments must be proportional to the harm inflicted by the crime (retributivism)
· Ex. Ewing v. California
· Defendant challenging 3-Strikes law as violating 8th amendment. Court rules that the state has public interest in incapacitating and deterring recidivist felons  sentence justified and law found constitutional. 
· Jury Nullification
· When a jury acquits a defendant they believe to be guilty because they disagree with the law the defendant has been charged with, or believe it should not apply in that particular case
· Should not be encouraged
· Principles/Canons of Statutory Construction
· 1) Respect “plain language” of statutory text
· Refer to statute text itself
· Statute should be considered in all its parts when construing any one of them
· 2) Discerning and putting into practice the intent of legislature/voters (Canons of Construction)
· Should be interpreted to avoid absurd results
· Constitutional Avoidance
· Making sure the interpretation does not violate the constitutional 
· Amendments
· Making sure interpretation in one case doesn’t contradict interpretation in another
·  3) “Rule of Lenity”
· Doctrine of last resort (reserved for situations with reasonable doubt about statute’s intended scope
· All doubts in criminal statute should be resolved in favor of the defendant
· Ex. United States v. Dauray
· Rule unclear when applied to defendant who possessed individual pictures of minors when law prohibited “books, magazines, periodicals”
· Court ruled that because of statute’s ambiguity, impossible to apply provision in case without guessing about congress’ intent  apply rule of lenity
· ACTUS REUS
· Umbrella that ties together 5 related doctrines/concepts:
· 1) person should not be convicted solely based on thoughts, but must commit act that causes social harm
· 2) act must not have been compelled or committed by government
· 3) Defendant’s act must have been voluntary
· 4) No criminal liability for omission unless a person who failed to act had a legal duty to do so
· 5) “status crimes” are unconstitutional – people should only be criminally punished for conduct, not for being a specific type of person
· Voluntary Act Requirement
· Can’t be convicted of a crime unless voluntarily commit act that causes social harm
· Volitional act: conscious movement of the body willed by the actor
· Person, not the organ of a human being, causes the act 
· Law treats habitual movements/acts as voluntary
· Must be conscious and desired movement
· Ex. State v. Decina
· Defendant had seizure while driving, crashed, killed 4 children. Court ruled that defendant had knowledge of his condition  driving alone meant voluntarily taking risk (“culpably negligent”)
	Common Law
	MPC

	· Physical action by defendant toward commission of crime (basic CL standard)
· Act must be voluntary
· Treats habitual movements as voluntary (distinction from MPC)
	· Section 2.01(1)
· Person not guilty unless conduct was voluntary or
· Omission to perform act of which he is capable
· Ex.  Involuntary Movement:
· Reflex or convulsion
· bodily movement during unconsciousness or sleep
· conduct during hypnosis
·  bodily movement that otherwise not a product of effort (habitual)




· Omissions
	Common Law
	MPC

	· Voluntary act requirement satisfied when: 
· State proves beyond reasonable doubt that defendant engaged in voluntary act OR
· Omission, where she had a legal duty to act that caused the social harm
· BASIC RULE: can’t be prosecuted for a failure to act unless there was a legal duty to act
	Section 2.01(3)
· Liability for the commission of an offense may not be based on omission unless:
· The omission is expressly made sufficient by law defining the offense
· A duty to perform the act is otherwise imposed by law

SAME AS CL



· Legal Duty 
· Five situations involve legal duty to act:
· 1) Special Relationship between defendant and the victim 
· Husband/wife, parent/child, master/servant
· 2) When defendant enters contract that requires him to act in a certain way 
· Contractual duty to provide elderly care
· 3) Statutory duty
· Duty to pay taxes from Internal Revenue Code
· 4) When defendant creates the risk of harm to the victim
· 5) When defendant, who would otherwise not have duty, voluntarily assumes care of person in need of help
· Ex. People v. Beardsley
· Woman who man was having affair with overdosed while in his house, court ruled he had no legal duty towards her, not the same as husband/wife relationship. 
· Commonwealth v. Howard
· Woman found guilty of involuntary manslaughter for her failure to protect her 5 yr old daughter from being beaten to death by woman’s boyfriend. As parent, woman had legal duty to protect her child, failure to protect child from abuse was direct cause of death, sufficient to impose culpability. 
· Commonwealth v. Pestinikas
· Defendants found guilty for 3rd degree murder. Court found that they had legal duty to protect elderly man in their care (they assumed legal duty through oral contract). Not taking care of him resulted in starvation and dehydration 
· Class Hypo 
· Mother (housekeeper) goes to the store at wife’s request, wife agrees to watch housekeeper’s baby. Wife hears baby crying, turning blue.  Wife has legal duty because she voluntarily assumed care of the baby. 
· Good Samaritan Laws
· Impose legal duty on persons who witness crime taking place
· General rule – no legal duty to help.
· Respect individual autonomy
· Don’t want to step into situation,  don’t have to
· Status Crimes
· BASIC RULE: Can’t punish someone for occupying a particular status
· 8th amend. prohibits criminalization based on status 
· Ex. Statuses:
· Member of a race, person with disability, addict, homeless, etc. 
· Can’t control a status – not something committed volitionally 
· Limitation on state to enforce arbitrary punishments
· Robinson v. California
· CA statute punished defendant for status as an addict, regardless of where defendant was in possession or using narcotics. Law found to be form of cruel and unusual punishment. Can’t punish someone for disease/condition they can’t control
· State can punish conduct of an addict, but not the status of being an addict
· Powell v. Texas
· TX statute punishes being drunk/intoxicated in public place. Court rules that statute doesn’t punish status, but instead punishes public behavior that threatens the safety of individual and general public. 
· Jones v. City of Los Angeles
· Enforcing regulation against sitting/sleeping/laying on a street/sidewalk at all times found unconstitutional (violation of 8th amend). City can’t criminalize the status of being homeless  can’t criminalize acts that are an integral aspect of that status
· Conduct is involuntary under homeless “status”
· Voluntary Act Checklist:
· Was there an act?
· If yes – was it voluntary?
· If no – was there a legal duty to act?
· MENS REA
· GUILTY MIND: used in broad sense to refer to culpability generally
· Moral blameworthiness that ought to make person criminally responsible for his/her actions (broad)
· The particular mental state provided for in the definition of the offense (narrow)
· Generally, each material element of a crime must have mental element
· Act does not make one guilty unless the mind follows
	Common Law
	MPC

	· Judges charged with responsibility of determining what terms mean
· Mental element terms:
· Willfully
· Wantonly
· Recklessly
· Negligently
· Maliciously 
· Requires some foresight of consequences, awareness of risk and disregard (roughly equated to recklessness)
· Intent/Intentionally
· Awareness that harm is likely to result, even if it’s not primary purpose in acting
· Purpose to cause specific harmful result
· Includes both conditional and unconditional intent
· Conditional: “I only intend to shoot you if you don’t give me the money.”
· Unconditional: “I intend to shoot you either way.”
· Specific Intent
· Crime is one that requires proof that actor’s conscious object (purpose) was to cause the social harm
· Raises burden of proof for prosecution
· Actual intent to perform some prohibited act, along with a desire to achieve the consequences of that act
· General Intent
· Anything less (recklessness or negligence)
· Intent to engage in statutorily proscribed conduct

· ** Specific/General intent distinction only exists in CL**
	· “person is not guilty of an offense unless he acted”
· Recognizes only four mental states:
1. Purposefully
a. Defendant’s goal/aim is to engage in particular conduct or achieve particular goal
b. Ex. Burglary
i. (a) breaking and entering (b) a dwelling (c) with the intent to commit a felony. 
c. Akin to intent in CL
d. Subjective Standard (based on what defendant knows, as opposed to objective standard – what a reasonable person believes/knows)
i. Ex. Nephew who hates his aunt, gives her plane ticket, hopes the plane will crash. If plane does crash, can’t say that he acted purposefully.
ii. If he gave her the plane ticket knowing there was something wrong with the plane that would cause it to crash  acted purposefully. 
2. Knowingly
a. Knowledge to a virtual/practical certainty that conduct will lead to particular result
b. Subjective Standard (based on what defendant knows)
c. Also akin to intent in CL
d. Result does not have to be defendant’s desire
e. Deliberate/willful ignorance - §2.02(7)
i. Treated the same as knowing
ii. Conscious choice not to confirm the existence of a fact
iii. Act with an awareness of a high probability of the existence of the fact in question
iv. Ex. U.S. v. Jewell – defendant drove car back from TJ with 110lbs of weed. Claims he did not know it was in the car, didn’t make any attempt to find out. Court rules that awareness that something is likely to exist and purposeful avoidance of knowledge = knowledge
v. Willful ignorance = knowledge unless person actually believes the fact is not true (ex. If defendant actually believed it was not possible there were drugs in the car). 

3. Recklessly
a. Consciously disregards substantial and unjustifiable risk that the material element exists/will result from defendant’s conduct
b. Risk must be gross deviation from standard of conduct that a law-abiding citizen would observe in the same situation
c. Objective standard (what a reasonable person believes)
d. Almost equivalent in CL and MPC
e. Ex. Army sharpshooter fires rifle in yard where children are playing. 
i. Reckless from an objective standpoint. A reasonable person would not fire a gun in an area with children, substantial and unjustifiable risk. 
f. Ex. Woman is frantically driving her child to the hospital, going 90 mph, hits tree, does damage to property.
i. Justifiable risk, conduct was justified in trying to save her child. 
4. Negligence
a. Defendant should have been aware/should have perceived of substantial and unjustifiable risk that material element exists/will result from conduct
b. Objective standard – what would “reasonable person” have perceived?
c. Risk must be of nature and degree that actor’s failure to perceive it involves gross deviation from standard of care a reasonable person would observe in the situation
d. No requirement of an actual awareness of harm

** MPC 2.02(3) 
· At a minimum, there must be recklessness
· If statute doesn’t mention the mental state required  recklessness
** MPC 2.02(4)
· If statute only outlines one mental state/standard for culpability, that state applies to all material elements of the offense



· General Principles and Intent
· Purpose and Knowledge
· Negligence
· Recklessness

	
	Common Law
	MPC

	Strict Liability

Ex. Morissette v. United States

Defendant convicted for taking metal casings off gov’t property (defendant claims he thought they were abandoned  no intent to purposefully /knowingly steal them)

Mere omission of mention of intent doesn’t mean that element is eliminated (may be inherent in some statutes)

	· Crime that doesn’t contain mental element requirement for one or more elements of actus reus
· Allows for criminal liability for social harm alone
· Courts have strong presumption against strict liability offenses
· Doesn’t address moral culpability
· Fair notice problem
· Factors for the application of Strict Liability
· No mens rea specified in the statute
· Regulates health, safety, or welfare
· Omissions (duty imposed by law)
· Defendant is in position to prevent harm and it is reasonable to expect defendant to do so
· Imposed with light penalties, light stigma
· Crime not rooted in CL
· Legislative policy undermined by mens rea 
	· Abolishes strict liability, very hostile towards it
· At minimum, MPC requires a mens rea of recklessness (for homicide)
· Allows for strict liability for offenses designated as “violations” not “crimes”
· Light penalties for violations

	Transferred Intent

Basic rule the same for CL and MPC

Ex. People v. Scott
Defendant charged with murder & attempted murder (drive by shooting at park, sprayed bullets) Defendants had intent to kill and killed, also attempted the life of another, should be punished at the same level as if they had hit their target. Transferred intent allowed for homicides. 

Regina v. Pembliton
Defendant throws rock at person, hits and breaks window. No indication that he knew window was there, court decides he can’t be held responsible. Mental state not attached (defendant didn’t mean to break window, not his intent). No transferred intent for crimes unless homicide. 



	· BASIC RULE: intent to cause one kind of harm cannot serve as proof of the intent to cause another kind of harm
· Exception: homicide offenses
	· 2.02(2)
· When purposefully or knowingly causing a particular result is an element of the offense, the element is not established if the actual result is not within the purpose/contemplation of the actor, UNLESS:
· (a) the actual result differs from that designed/contemplated only in the respect that a different person/property is injured/affected OR that the injury/harm would have been more serious/extensive than that caused
· (b) the actual result involves the same kind of injury/harm as that designed/contemplated and is not too remote or accidental in its occurrence to have bearing on the actor’s liability or on the gravity of his offense

	Mistake of Fact 

(Flip side of mens rea)


People v. Navarro
Defendant charged with grand theft, stealing lumber from construction site. Mens rea for larceny requires intent to permanently deprive owner of property. Statute is specific intent crime  mistake doesn’t need to be reasonable, only honest. If jury finds that mistake is reasonable, then mens rea is negated  acquittal. 

Bell v. State
Defendant convicted of inducing girl into prostitution under the age of 16. Statute is concerned with deterrence, therefore enforces strict liability. Doesn’t matter that defendant thought she was 16, either way, he still intended to engage in a criminal act. No mens rea attached to the age of girl  strict liability. 
	· Relies on distinction between specific and general intent crimes
· Specific Intent
·  Defendant is charged with specific intent crime, an honest mistake that negates specific intent required for commission of the offense is a complete defense
· Mistake doesn’t need to be reasonable if made in good faith
· General Intent
· Mistake of fact that negates mens rea must be both honest and reasonable to clear from guilt
· Incorporates 2nd distinction (between mistake of fact and mistake of law)

· Legal Wrong Doctrine
· Mistake of fact relating only to the gravity/degree of the crime (not whether crime was committed at all) will not shield defendant from full consequences of the act
· Still blameworthy, can’t benefit from your mistake

	· Doesn’t observe distinction between specific and general intent
· Doesn’t distinguish between mistake of fact and mistake of law
· Asks: “Does it negate mens rea?”

· 2.04 Ignorance/Mistake as to matter of fact OR law is a defense if: 
· Mistake negates the purpose, knowledge, belief, recklessness/negligence required to establish material element of the offense 
· State of mind established by mistake = defense
· Honest Mistake required for:
· Purpose
· Knowledge
· Recklessness
· Honest and Reasonable Mistake required for:
· Negligence

· Legal Wrong Doctrine
· MPC focuses on subjective intention
· Doesn’t allow defense of mistake of fact if defendant would have been guilty of another offense if situation was as he supposed
· In such cases, mistake of fact REDUCES grade/degree of crime to what it would have been if situation was what defendant thought it was

	Mistake of Law

People v. Marrero
Defendant is corrections officer in federal prison, charged with carrying handgun without permit. Defendant claims he thought statute did not apply to him (statute did not apply to peace officers). Court rule mistake of law not a defense, defendant was relying on his own interpretation, not on official interpretation. 

United States v. Clegg
Defendant says he relied on official interpretation, thought high-ranking military officials gave him permission to supply weapons to Afghan rebels. Court determines reliance counted as official interpretation. 

State v. Fridley
Defendant relies on information from DMV employee about driving while his license was revoked, court says not mistake of law. DMV employee is not someone who can provide an official interpretation. 

Cheek v. United States
Defendant doesn’t pay taxes, mens rea for offense is “willfully.” Supreme Court defines it as knowledge of duty imposed by law. Defendant claims that statute is unconstitutional – not the same as a mistake of law. Means that defendant had knowledge of the statute. 

Lambert v. California
EXCEPTION. Strict liability crime, no mens rea. Statute requires convicted felons to register with law enforcement. Supreme court decides statute violates due process, reads in a mens rea requirement (unfair to hold defendant accountable for crime that doesn’t require knowledge, and isn’t something she would have thought she needed to do). By reading in mens rea requirement, mistake of law is admissible because knowledge of statute is element (exception #3)
	· BASIC RULE: mistake of law not admissible to negate mens rea (NOT a defense)
 
· Only applies in narrow circumstances (otherwise defeats the purpose of CL)
· Person can’t defend against crime by claiming he did not know his actions were unlawful
· Doesn’t negate mental element, mostly used as excuse
· 3 exceptions (affirmative defenses):
· 1) person who reasonably relies on official interpretation of law that is erroneous may be exonerated
· 2) ignorance of law can be defense if knowledge that prohibited conduct is unlawful is element of the crime
· Ex. knowledge of duty is element of the crime
· 3) under certain limited circumstances, prosecution of person who lacks fair notice of legal duty imposed by law can violate due process
· Law isn’t something you would expect to be in existence. 

· Reasonable Reliance on an Official
· Not a defense when based on one’s own interpretation
· Must be obtained from person/body responsible for official interpretation
	· BASIC RULE: same as CL
· Ignorance of law is no excuse
· Belief that conduct does not legally constitute an offense is a defense when:
· Defendant acts in reasonable reliance on official interpretation of law which later turns out to be wrong/invalid AND contained in
· Statute/other enactment
· Judicial decision/opinion/judgment
· Administrative order/grant of permission OR
· Official interpretation of public officer/body who has responsibility for interpretation, administration or enforcement of law defining the offense



· HOMICIDE
· Unjustified killing of a human being by another human being
· Most well-understood social harm, type that the state exists to protect from
· Punish, deter, incapacitate people who are harmful to themselves and socity
· Definitions:
	Common Law
	MPC

	· Unlawful killing of another human being
· Two main categories:
· Murder: unlawful killing of another with malice aforethought
· Manslaughter: unlawful killing of another without malice aforethought
· “Human”
· English common law – person born alive
· Viability of fetus to live outside the womb is deciding factor of balance
· Not all intentional killings are unlawful murder (self-defense, law enforcement, etc.)
· ACTUS REUS: killing of a human being by another human being
· MENS REA: malice aforethought 
	· 210.1 Criminal Homicide
· (1) person is guilty of criminal homicide if he causes death of another human being purposefully, knowingly, recklessly,  or negligently
· (2) criminal homicide is murder, manslaughter or negligent homicide
· MPC defines “human” as
· Person who has been born and is alive




	Types of Homicide
	Common Law
	MPC

	Murder

MALICE: Mens Rea for Murder (CL & MPC)
	· Murder committed when any one of four conditions present:
· 1) an intent to kill
· 2) an intent to commit serious bodily injury
· 3) an “abandoned and malignant heart” or “depraved heart” OR
· 4) felony murder

Mens Rea for Murder: 

· Express malice
· Intent to kill
· Proven by:
· Statements by defendant 
· (confession)
· Circumstantial evidence
· Natural and probable consequences rule
· (If conduct leads to death  proof of intent)
· Deadly weapon rule
· (pointing deadly weapon at vital organ)
· Implied malice
· not clear intent to kill
· Intent to cause great bodily harm
· Found in Depraved Heart murder (extreme indifference/reckless disregard to the value of human life)
· Found in Felony Murder rule (intent to commit felony during commission of which death occurs)

FIRST DEGREE MURDER

[Intent to Kill  + (Premeditation & Deliberation)] = First degree murder  

· eligible for death penalty, most serious of all offenses
1. Premeditation
a. Killer reflected on/thought about killing in advance
b. No length of time required (could happen in an instant)
c. Sometimes critiqued for collapsing premeditation into intent (any murder could have premeditation)
2. Deliberation 
a. Consider course of action, reflect on consequences and proceed
b. Measured and evaluated course of action
c. May require some time
d. Just having time to deliberate not enough
e. Must be undertaken with a “cool head,” “free from influence of excitement or passion”
3. Express Malice (intent to kill)
4. (Possible that statute specifies other means – lying in wait, poison, torture)

1st Degree Case Examples:
· State v. Brown
Defendant challenges conviction of 1st degree murder for killing his son. Repeated blows not enough to establish premeditation and deliberation, circumstantial evidence shows defendant acted maliciously, in heat of passion (2nd degree murder)

· State v. Bingham
Defendant charged with first degree murder for rape and strangulation of woman. Court says that the fact that time passed and defendant could have deliberated doesn’t necessarily mean that he did. Judge’s opinion – can’t deliberate during a sexual act. Requires presence of mind to weigh consequences.

SECOND DEGREE MURDER
[Intent to Kill – (Premeditation & Deliberation)] = First degree murder  

1. Intent to Kill
a. Express malice OR
b. Implied malice
i. Defendant acted with gross negligence and extreme indifference to value of human life
ii. Defendant realized actions created substantial and unjustifiable risk of death  still went and committed act
2. (NO PREMEDITATION OR DELIBERATION)
· Types of 2nd degree murder: 
· Express malice (intent to kill) without premeditation or deliberation OR
· Implied malice 
· Depraved Heart Murder
· Felony Murder
Depraved Heart
· When there is killing, but not proof of intent
· Individual who kills acts with “an abandoned and malignant heart”
· Depraved, abandoned and malignant heart, wantonness, extreme indifference to the value of human life
· Subjective knowledge of the risk of death, indifference to the consequences
· No good reason (justification for taking risk is weak)
· If risk-taking is unintentional  criminal negligence

· Commonwealth v. Malone
· Defendant convicted of 2nd degree murder for playing “Russian Roulette,” shooting friend in the head. Court found that the killing resulted from defendant’s intentional act, a wanton and reckless disregard for consequences. Killing was murder, malice in the sense of wicked disposition demonstrated by intentional doing of un-called for act with disregard of likely harmful effects to others. 

· People v. Knoller
· Defendant charged with 2nd degree murder based on implied malice for keeping dogs in apartment that mauled victim to death. Not intentional, but with a wanton disregard for the value of human life. Supreme court says that knowledge that there is a high probability that death may occur not required, but just the awareness that death may occur. Defendant knew from vet, from previous incidents that having dogs in building posed significant threat. 

	Mens Rea for Murder
· Subjective framework
· Purposeful
· Knowing
· Extreme recklessness

· No first/second degree murder distinction  ALL murder treated the same under MPC

Section 210.2 Murder
· (1) Except as provided in 210.3(1)(b)[EMED test],  criminal homicide = murder, when”
· (a) it is committed purposefully or knowingly; or
· (b) it is committed recklessly under circumstances manifesting extreme indifference to the value of human life. 
· Such recklessness and indifference are presumed if the actor is engaged or is an accomplice in the commission/attempt to commit, OR flight after committing/attempting to commit robbery, rape or deviate sexual intercourse by force or threat of force, arson, burglary, kidnapping, or felonious escape. 
· (2) murder is a felony of the first degree [person convicted of murder may be sentenced to death]

· Committed purposefully: when result is your conscious desire

· Committed knowingly: when you have awareness to a practical certainty that death will result

	Voluntary Manslaughter

Doctrine of Provocation
· One who kills in response to legally adequate provocation is treated as having acted without malice aforethought
· Defendant’s culpability is mitigated because of culturally-sanctioned sympathy with his loss of self-control
	Old Common Law Approach:
· Categorical test –one could claim provocation mitigation if and only if one killed in response to:
· Aggravated battery/assault
· Observation of a serious crime against a relative
· An illegal arrest
· Mutual combat, OR
· Catching wife in the act of adultery
· “Mere words” rule – words are never enough to constitute legally adequate provocation
· **Exception: if series of conflict has been on-going with marital infidelity
· Learning of adultery, observing cheating by non-spouse, trivial battery also inadequate to constitute provocation
· Ex. People v. Ambro
· Defendant wants to mitigate to voluntary manslaughter for stabbing and killing his wife. Court rules that wife provoked defendant adequately to mitigate (they had been fighting for seven years, threatened to take his children away, called him an alcoholic. Court rules her conduct = serious provocation). 
Modern Approach
· “Reasonable Person” Test – jury must find that:
· Defendant actually acted in heat of passion
· Heat of passion was provoked by act/event that would have also provoked a reasonable person in the defendant’s shoes to lose self-control
· Defendant did not have sufficient time to “cool off” between provocative event and killing, AND
· Reasonable person in defendant’s shoes would not have had time to cool off
· Must be causal connection 
· Provocation  passion  killing
· Victim is either provoker or acting in concert with provoker
· “Reasonable Person”
· Not the ideal person
· Takes into account fact that people make mistakes, may be provoked
· Doesn’t include unique characteristics about defendant (temper, bad judgment)
· Does include demographics (age
· Embraces certain cultural norms but not others
· Ex. People v. Berry
· Defendant killed wife after she came back from Israel, told him she was in love with another man, wanted divorce. Went to apt. to talk to her, she began screaming, he strangled her with telephone -chord. 
· Court ruled that wife’s provocative conduct took place over two weeks – enough to arouse passion of jealous, pain and sexual rage in ordinary man. Heat of passion of uncontrollable rage, long course of provocative conduct reached final culmination when wife began screaming  murder mitigated to voluntary manslaughter. 
· Berry was classic portrait of an abuser, most dangerous when women threatened to leave him, had also stabbed his second wife. 
· Ex. Commonwealth v. Carr
· Defendant shot two women after witnessing them having sex, claimed he was seriously provoked based on his history of rejection by women, sexual abuse and inability to hold a job. 
· Court says that defendant’s history (individual peculiarities) not taken into consideration, homosexual activity not considered legal provocation

	210.3(b) 
1. Criminal Homicide constitutes [involuntary] manslaughter when:
a. A homicide which would otherwise be murder is committed under the influence of extreme mental or emotional disturbance (EMED) for which there is reasonable explanation or excuse. 
i. The reasonableness of such explanation or excuse shall be determined from the viewpoint of a person in the actor’s situation under the circumstances as he believes them to be. 

· Extreme Mental or Emotional Distress (EMED)
· Subjective test (not entirely – reasonable from the viewpoint of the actor in circumstances the way he sees them)
· Could be emotional (heat of passion) OR 
· Mental (diminished capacity)
· Differences from CL Provocation
· EMED is broader, doesn’t require:
· Period of cooling off
· Specific provocative act (can be combination of acts)
· Need not be aimed at provoker
·  Individual history more likely to be considered under EMED
· Trend in CL to consider reasonableness in increasingly subjective manner
· Ex. People v. Dumlao
· Defendant extremely jealous, convinced that his wife was having an affair with her brother. Began arguing in front of her family, fighting with brother-in-law, took out his gun and shot and killed mother-in-law. 
· Court rules that evidence sufficient for manslaughter instruction (still up to jury determination) based on doctor’s testimony about defendant’s diagnosis of paranoid personality disorder. Extremely persistent, suspicious and paranoid. 


	Involuntary Manslaughter
	Killing with Criminal Negligence
· Mens Rea:
· Recklessness
· Criminal negligence
· More than ordinary civil negligence
· “gross” negligence
· Difficult to distinguish from recklessness
· Failure to perceive very substantial risk that reasonable person would have noticed
· If reasonable person in defendant’s position would have known
· Most courts require recklessness/gross negligence for IM
· Civil negligence (minority approach, only by statute)
· Minority of courts hold that simple negligence all that is required
· Gross deviation from standard of care that a reasonable person would exercise
· Death or harm was ‘reasonably foreseeable’
· Ex. Commonwealth v. Welansky
· Defendant nightclub owner, hospitalized when fire broke out in night club. Patrons trapped inside, many died, defendant charged with manslaughter. 
· Court rule that defendant had duty as business owner to make sure premises are reasonably safe. Knowing facts that would cause a reasonable man to know danger = knowing danger, and  deaths resulted from defendant’s wanton/reckless disregard for safety of patrons in the event of a fire. 
· Ex. State v. Williams
· Defendants (parents) charged with IM for death of baby from bacterial infection. Parents not well-educated, but significant indications to show reasonable person that child needed medical attention (odor from gangrene, infection not going away, etc.)
· Court required only ordinary negligence based on statute  failure to perceive substantial and unjustifiable risk = liability for IM. 
	§210.4 Negligent Homicide
· (1) Criminal homicide is negligent homicide when it is committed negligently 

· Manslaughter – when committed recklessly



	Felony Murder
	Felony Murder Rule
· Person who kills during commission/attempted commission of a felony is guilty of 2nd degree murder
· Accomplices could also be convicted
· Typically enumerated felonies:
· Rape
· Robbery
· Arson
· Burglary
· Kidnapping
· Strict liability: defendant may be convicted with no intent to kill and not reckless/negligent with respect to the death
· Accidental deaths included in rule
· Designed to deter reckless felonies that could cause death, treated as though killings were intentional
· FMR has relative indifference to mens rea (tension with homicide law)

Rules to limit Felony Murder Rule application
1. Felony must be substantial factor
a. If death occurred during commission of felony
b. Death doesn’t have to be foreseeable (just caused by felony)
c. Felony must be substantial, but not sole factor contributing to death
· Ex. People v. Stamp
· Defendants convicted under felony murder rule after business owner died of heart attack 15-20 mins after defendants robbed his business
· If homicide is direct causal result of robbery  felony murder rule applies. Doesn’t matter if death was natural/probable cause of the robbery, as long as victim’s physical condition is not the only substantial factor bringing about death. 

2. Inherently dangerous felony limitation
a. Death must occur during the commission of an inherently dangerous felony for FMR to apply
b. Must create “substantial risk” that someone will be killed
i. “In the abstract”
1. Court looks at statutory language
2. May rely on expert testimony/scientific evidence
ii. “As committed”
· Ex. People v. James
· Mother found guilty 3 counts of 2nd degree murder and one count manufacturing meth. Defendant cooked meth in trailer where she lived with her children, stored volatile, dangerous chemicals there. Fire broke out while she was cooking, trailer burned, children stuck inside. 
· Court rules that by its very nature, cooking meth is inherently dangerous to human life, can’t be done without creating substantial risk someone will be killed. Even if small percentage results in death, there is still grave danger of death. 

3. “Res gestae” requirement (things done)
a. Felony and homicide must be close in time and distance (temporal and geographic proximity)
b. Expanded time period until defendant reaches place of temporary safety
c. Causal connection between felony and homicide (nexus between felony and death)
i. In furtherance of the felony
ii. Death must not be coincidental
· People v. Bodely
· Defendant entered supermarket, grabbed $75 from register and ran out. Employee chased him, put his hand into defendant’s car, defendant drove off, knocking victim onto hood of car. Victim fell off, hit his head on pavement and died. 
· Court ruled that defendant had not yet reached temporary place of safety (he was still attempting to get away)
· Attempt to flee was continuation of felony
· King v. Commonwealth
· Defendant and victim flying plane carrying 500 lbs. of marijuana, crashed, victim killed, defendant (pilot) charged 2nd degree murder under FMR. 
· Death must be consequence of felony, not coincidence. 
· Only acts causing death which are committed by those involved in the felony can be basis for conviction
· Killing must be closely related to felony in time and place (causal connection)
· Act causing death must result from effort to further felony
· Must be some act attributable to felons which causes death
· Cause of death was victim’s piloting and adverse weather conditions, not possession of drugs (time and place closely related to death, but no causal connection)
4. Merger doctrine
a. The FMR does not apply when the underlying felony is an integral part of the killing
b. If the underlying felony is necessary/integral part of the killing, it can’t be separated to use FMR
c. The FMR is disfavored because of its inability to deter (if defendant intends to assault someone with deadly weapon, he is not deterred by FMR – only serves its purpose for felonies independent of homicide)
d. If there is other evidence of intent to kill  prosecution must use that
e. Ensures that the prosecution proves every element of the crime charged (otherwise FMR would lower threshold/burden on prosecution to prove mens rea for killing, eliminate need to prove intent to kill)
f. Felonies that DO merge:
i. Assault with deadly weapon
ii. Burglary with intent to assault
iii. Discharging firearm in inhabited area
iv. (all involve assaultive behaviors)
g. Felonies that DO NOT merge:
i. Furnishing narcotics
ii. DUI
iii. Poisoning food, drink/medicine
iv. Armed robbery
v. Kidnapping
vi. Felony child abuse (dehydration/malnutrition)
vii. Felony child endangerment (beating)
h. Two-step test:
i. Is felony an integral part of the murder?
1. If yes  then felony murder rule does not apply.
ii. Did the defendant have a separate, independent felonious purpose separate from assault?
1. If yes  felony murder rule may apply. 
· Ex. People v. Smith
· Defendant charged with felony child abuse and second degree murder for death of her daughter. 
· BUT because death could not have occurred without conduct of felony child abuse  it merges into killing and FMR does not apply
· The purpose of the child abuse was the very assault that resulted in death
	§210.2(1)(b) Criminal homicide is murder when:
· Committed recklessly under circumstances demonstrating extreme indifference to the value of human life
· Recklessness and indifference presumed if actor is engaged in or an accomplice to:
· Rape
· Robbery
· Arson
· Burglary
· Kidnapping
· Felonious escape
· Presumption of extreme recklessness when death results during the commission of certain felonies
· BUT, presumption may be rebutted by the defendant


 
· CAUSATION/CONCURRENCE
	Causation
	Common Law
	MPC

	
	Part of Actus Reus requirement:

A voluntary act or omission that causes social harm. 
· Element prosecutors must prove beyond reasonable doubt
· Most applied to crimes that require a result (homicide)

Two types of causation for criminal liability:

1. ACTUAL CAUSE (“but for”): 
a. Defendant’s conduct must be an actual or but for cause of social harm
b. Determines whether defendant’s conduct/omission is one causal factor of social harm
c. Narrows field of actors that could be held liable
· Apply “but for” test
· “But for defendant’s conduct/omission, would the social harm have occurred when it did?”
· If no  defendant is the actual cause
2. PROXIMATE CAUSE (foreseeability):
a. Defendant must be both the actual and proximate cause (and perform voluntary act with necessary mens rea) to be criminally liable
b. Death must be a foreseeable consequence of defendant’s actions
i. Is it fair to hold defendant liable?
ii. Is the manner of harm/harm foreseeable?
iii. Is it too attenuated and remote to fairly hold defendant liable?
c. May be one of several causes 
i. Other factors may not be entirely responsible for the harm
· Intervening cause analysis depends on:
· Whether characterized as dependent on/response to defendant’s voluntary act, OR
· Independent of/coincidental to defendant’s voluntary act
· Dependent  defendant usually proximate cause
· Unless intervening act is extremely unusual/bizaare
· Independent  defendant generally not criminally liable
· Unless intervening cause is foreseeable

· Ex. Commonwealth v. Rementer
· Defendant charged with 3rd degree murder after fighting with girlfriend, assaulting her. She tried to get away, ran to a car for help, car sped away accidentally ran her over. Death was result of trauma to the head (from blows by defendant) and injuries from being run over. 
· Defendant’s conduct was brutal and persistent, it’s foreseeable that anyone being assaulted would try to get away  victim’s death foreseeable and defendant’s conduct operative cause of death. 
· Question of foreseeability is objective – what a reasonable person would have seen
· Commonwealth v. Kibbe
· Defendants were in bar with victim who was drunk, decided to rob him. Left him with no clothes on side of the road in snow. Victim was drunk, wandered into the street, hit by truck and killed. 
· Court concluded that defendants’ conduct was reckless (engaged in conduct that created grave risk of death for victim), conduct also includes foreseeability. 
	§2.03 Causal relationship between conduct and result; divergence between result designed or contemplated and actual result or between probate and actual result. 
· (1) Conduct is the cause of result when”
· (a) it is antecedent but for which result in question would not have occurred AND
· (b)relationship between conduct and result satisfies any additional causal requirements imposed by the MPC/by law defining offense
· (2) When purpose/knowledge of causing result is an element of the offense, the element is not established if actual result is not within the purpose of contemplation of the actor, UNLESS
· (a) actual result differs only in respect that different person/property was injured, OR 
· Harm designed would have been more serious/extensive than that cause, OR
· (2) actual result involves some kind of injury/harm that was designed/contemplated and is not too remote/accidental in occurrence to justify liability
· (3) When recklessness/negligently causing particular result is an element of the offense, the element is not established if actual result is not within risk the actor is aware of/should have been aware of UNLESS
· (a) actual result differs only that different person/property is injured/affected or that probable harm would have been more serious/extensive than that caused
· (b) actual result involves same injury as probably result and is not too remote/accidental to justify liability
· (4) When causing particular result is material element of an offense for which absolute liability imposed by law, element is not established unless actual result is probable consequence of actor’s conduct

	Concurrence
	· Mandates connection between actus reus and mens rea:
1. Defendant must possess the requisite mens rea at the same moment voluntary conduct/omission causes social harm (actus reus)
a. Must be concurrence between prohibited mens rea and actus reus
b. Temporal concurrence
2. Mens rea must be motivating force behind actus reus
a. Motivational concurrence

· Ex. Thabo Meli v. Reginam 
· Defendants charged with murder after beating victim in a hut, and then leaving him outside. Victim died of exposure  defendants claim they lack responsibility based on concurrence because when they dragged him outside, they thought he was already dead. 
· Court rules that just because the defendants were mistaken at the time of the completion of their criminal plot, they still had the requisite mens rea  still liable.
· State v. Rose
· Defendant charged with manslaughter for hitting victim and dragging body underneath his car. Defendant argues that if it is true that the victim was killed on impact, then he was not alive when defendant dragged him and then defendant did not possess requisite mens rea
· Because medical examiner’s testimony could not conclude reasonable certainty as to the time of death, can’t find defendant guilty beyond a reasonable doubt. BUT defendant still found guilty for leaving scene of accident. 




· INCHOATE CRIMES AND ATTEMPT
· Inchoate
· Don’t punish for thoughts only OR actions only
· BUT, inchoate (just begun, not fully formed, unfinished) crimes are punishable
· Crimes with guilty mind and incomplete act 
· Haven’t fully caused social harm
· Considers when police should intervene, when something passes from concern over individual to concern over harm to society
· MENS REA: INTENT/PURPOSE TO COMMIT TARGET OFFENSE
· Includes: 
· 1) Attempt
· Occurs when person with intent to commit offense performs some act done towards carrying out that intent
· Why punish attempts?
· Deterrence, utilitarianism
· Benefit of deterrence without social harm being caused yet
· Public policy – want police to be able to intervene before harm takes place
Attempt Liability             = 	Actus Reus       +	         Mens Rea
                                                                                 Dangerous Proximity                         Intent (purpose                   							                                to) commit target offense               					            Unequivocal Test	 																					         Substantial-Step Test
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· 2) Conspiracy

	Attempt
	Common Law
	MPC

	
Mere Preparation









Substantial-step test


Unequivocal  test


Dangerous Proximity Test

Complete result/conduct
	· An act done with intent to commit a crime and tending, but failing to effect its commission

Actus Reus (act requirement)
· Necessary to ensure that criminally culpable conduct is being punished
· Not “mere preparation” 
Mens rea of attempt
· Specific intent to commit targeted offense

· PUNISHMENTS
· Early common law
· Incomplete crimes didn’t produce social harms  punished as misdemeanors
· Contemporary CL
· Attempts reduced to half of what punishment would have been if attempt completed
· Most jurisdictions classify responsibility:
· Attempt to commit a felony = felony
· Attempt to commit misdemeanor = misdemeanor

THREE DOMINANT APPROACHES:

1. Dangerous Proximity
a. How close did defendant come to completing crime?
b. If defendant crosses line of preparation and comes into dangerous proximity to the targeted offense  guilty of attempt
c. Focuses on how much is yet to be done
d. Deterrent, but in a way that allows defendant to turn back and not complete offense
e. Court is concerned with culpability 
f. Had there NOT been failure on defendant’s part of interference by law enforcement  defendant would have committed offense

· Ex. People v. Rizzo
· Defendants driving around in car, looking for the man they planned to rob (did not find him). Entered building and were arrested for attempted robbery
· Court rules the defendants did not come within a dangerous proximity because they did not find the intended victim (they entered the building and he wasn’t there, money wasn’t actually available)
· Their acts were not near enough to commission that in all reasonable probability the crime would have occurred if law enforcement had not intervened (crime would not have occurred either way because the victim was not present)

2. Unequivocal Test
a. Beyond mere preparation
b. Asks question – does conduct demonstrate unequivocal (unmistakable, indisputable, undeniable) intent to commit crime?
c. No other alternatives to defendant’s conduct
d. Focuses on what was left to be done
· Ex. People v. Staples
· Defendant convicted of attempted burglary for renting office space above bank vault and beginning to drill through floor. LL noticed, informed police
· Defendant took affirmative defense, claimed he abandoned criminal purpose, BUT court ruled that specific intent clearly established. Defendant’s act went beyond preparation stage. “Drilling” was unequivocal and direct step toward completion of the burglary

3. MPC Substantial-Step Test
a. SEE MPC  column. 
b. Adopted in most jurisdictions
c. Don[‘t have law-enforcement wait so long
d. Less resources
e. Easier for prosecution to attain conviction
	§5.01 Criminal Attempt
· (1) Person is guilty of attempt to commit a crime if, acting with kind of culpability necessary for the crime, he:
· (a) purposefully engages in conduct that would be a crime, OR
· (b) when causing particular result is an element of the crime, defendant does or omits anything with the purpose of causing or belief that it will cause result without further conduct, OR
· (c) purposefully does or omits anything that under circumstances is an act or omission constituting a substantial step in the course of conduct planned for crime
· (2) Conduct that may be held as substantial step (1)(c) - if strongly corroborative of actor’s criminal purpose:
· (a) lying in wait, searching for/following contemplated victim
· (b) enticing/seeking to entice victim to go to place where crime is planned to be commissioned
· (c) surveying place contemplated for commission of crime 
· (d) unlawful entry of structure/vehicle/enclosure where crime is planned to be committed
· (e) possession of materials for crime – serve no lawful purpose of actor under circumstances
· (f) possession, collection/fabrication of materials to be used in commission of the crime, at or near place contemplated, if serves no other lawful purpose
· (g) soliciting innocent agent to engage in conduct constituting an element of the crime
· (3) Conduct Designed to Aid Another in Commission of Crime:
· Person who engages in conduct designed to aid another to commit crime that would establish complicity if crime were committed by the other person, is guilty of attempt, even if the crime is not committed or the attempt is not made by the other person. 
· (4) Renunciation of Criminal Purpose
· When the conduct of a person would = attempt, there is an affirmative defense available if:
· Defendant abandoned his effort to commit the crime OR
· Otherwise prevented its commission 
· MUST be complete and voluntary renunciation of criminal purpose
· Not considered voluntary if motivated by:
· Increased probability of detection OR
· Apprehension that makes accomplishment more difficult
· Decision to postpone criminal conduct until more advantageous time OR
· Transfer criminal effort to another but similar objective/victim
· PUNISHMENT
· Same for completed crimes and attempted crimes
· Ex. Attempted murder = murder
· MPC doesn’t reward failure

Substantial Step Test
· Two part test:
· Did defendant meet act requirement? 
· Substantial-step toward commission of crime, strongly corroborative of intent.
· Did defendant abandon his intent?
· Renunciation of criminal purpose

· Drawing line between attempt and noncriminal preparation further away from final act
· Crime essentially one of criminal purpose:
· Implemented by overt act strongly corroborative of criminal purpose
· Attempt occurs when on purposefully does/omits anything which is an act/omission constituting a substantial step in course of planned conduct
· Must be strongly corroborative of actor’s purpose
· Shifts focus from what remains to be done to what has already been done
· Doesn’t have to exclude everything else, but has to show corroboration with intent

· Ex. People v. Latraverse
· Defendant found guilty of attempting to dissuade police officer from testifying – drove past officers house in middle of the night, officer called for back-up. Other officer testified to seeing gas, matches, aluminum baseball bat, wire coat hanger and note to officer in car
· Court adopted MPC substantial-step test
· Found defendant did take substantial steps (surveyed officer’s neighborhood, carried weapons, intent shown in note written to officer)
· Court rules that defendant did not abandon his attempt (interrupted by back-up officers)

	Mens Rea requirement

CL – intent/purpose

MPC – intent/purpose  OR knowledge

	· Requires intent to commit specific offense
· Purpose to commit underlying offense
· Even if target offense doesn’t require an intent to cause prohibited harm, an attempt to commit that offense does
· Attempting to commit the act as opposed to attempting to commit the harm. 
· Actor has to have intended to commit crime beyond a reasonable doubt

· Ex. People v. Harris
· Defendant charged with attempted murder for shooting at girlfriend as she drove away in car. Judge instructed jury that there must have been intent to kill or cause great bodily harm  improper instruction.
· Under traditional CL approach, the actor must have the intent to kill, not just the intent to cause great bodily harm. The intent must match with the underlying offense
· Defendant must have purpose to kill to be convicted or to satisfy mens rea for attempt crimes
	· Slightly different than CL
· Allows for defendant who acts with purpose of causing harm  OR
· With belief that harm will result (knowledge)
· Knowledge to a virtual certainty

· Ex. State v. Hinkhouse
· Defendant charged with attempted assault and attempted murder for infecting women with HIV (sexual partners who did not know he was positive)
· Defendant claimed he had no intent to kill  negates mens rea for attempted murder
· BUT court found that because defendant was aware that his conduct would result in the death of the women he infected, a rational trier of fact could find that defendant intended to cause physical injury and death (he had knowledge to a virtual certainty that death would result – probation officer told him infection = murder)

	Defense of Impossibility
· Exists in context of attempt crimes
· Legal facts/issues that make the completion of the crime impossible
	Four types:
1. Pure Legal Impossibility
a. Act/conduct that is intended or engaged in is not a crime. Conduct is legal
2. Legal Impossibility
a. Circumstances beyond defendant’s control make it legally impossible to commit crime
i. If intended act is not criminal, there can be no criminal liability for attempt 
b. Defendant made mistake about legal status of something
c. Because of that mistake  can’t commit crime  legally impossible
d. Defendant thinks he is committing a crime, but actually is not
e. Constitutes as defense to attempt
3. Factual Impossibility
a. If intended crime is impossible because of physical impossibility unknown to defendant  elements of criminal attempt still present
b. But for external circumstances, they would be committing a crime
c. Doesn’t allow defendant to use as defense
4. Inherent Factual Impossibility 
a. Defendant has intent to commit crime, but goes about it in a way that is doomed to fail
b. Ex. Attempting to sink naval carrier ship with a BB gun
BASIC RULE: 
· Impose liability based on the facts as the defendant believes them to be
	Abolishes impossibility defense.

· §5.01(1)(a) Criminal Attempt
· Defendant is guilty of attempt when he purposefully engages in conduct which would constitute crime if the attendant circumstances were as the defendant believed them to be
· Ex. United States v. Thomas
· Defendants charged with rape, attempted rape; argue that it was impossible for them to commit rape/attempted rape because essential fact was missing (legal impossibility) – victim was not alive when rape occurred. 
· Court abolishes impossibility defense, goes with MPC approach instead. 
· Defendants had intent to rape a live person (the act they were attempting was criminal), and the completed the act  met both standards for attempt under MPC
· If the circumstances were as the defendants believed them to be (if the girl was alive as defendants thought that she was)  defendants committed attempted rape. 







· ACCOMPLICE LIABILITY
· One who intentionally assists another in commission of crime can be convicted of that offense as an accomplice
· Derivative in nature
· Defendant is held responsible for the conduct of another person he is associated with
· Theory of guilt, not a separate category of crime
· One is not guilty of being an accessory to murder, one is guilty of murder
	Accomplice Liability
	Common Law
	MPC

	· Also an inchoate crime – the defendant isn’t committing the actual acts of the crime)

THEORY TO COMMIT DEFENDANT OF THE SUBSTANTIVE CRIME (ex. Accomplice to murder = murder)
	· To be an accessory, actor must:

MENS REA
1. Purposefully encourage the commission of the target crime (mens rea)
a. Accomplice must act with the purpose of aiding or encouraging the primary actor
b. Accomplice must also have the purpose to commit the target offense 
ACTUS REUS
2. Engage in an act of encouragement (actus reus)
a. Mere presence is not enough
b. There must be some affirmative conduct:
i. Acts or words from which a reasonable inference can be drawn that actor’s purpose was to effect the commission of the crime
c. Assistance given does not need to be substantial, any assistance counts (no matter how trivial)
d. Act/omission to encourage the commission of the target offense
e. Must be affirmative conduct

· Ex. Pace v. State
· Defendant charged with accessory (accomplice) for robbery by placing in fear. Defendant was driving with wife, kids and Rootes (principal actor). Stopped to pick up hitchhiker, Rootes pulls knife on hitchhiker, robs him, defendant said nothing and continued to drive. 
· Court found that to be guilty of aiding and abetting (accomplice liability), defendant must have some affirmative conduct. In the absence of affirmative conduct, may consider failure to oppose commission of crime as assent (if there is legal duty)
· In this case, no evidence to reasonable infer that defendant aided and abetted, even though he was driving – no words/actions to show approval and not duty to intervene  not guilty of accomplice liability. 
· State v. Parker
· Defendant in car, riding around with friends. One of them begins beating victim in backseat, defendant sits in the front and doesn’t say anything. When car is pulled over, defendant runs to avoid arrest.
· Court reasons that defendant was present during criminal activity and did nothing to prevent it  his presence and acts helped make all the crimes possible. Presence is enough if it is intended and does aid primary actors (ex. Lookout at a bank robbery)

THREE APPROACHES (all 3 exist in CL jurisdictions OR where MPC isn’t applied) 

1. Purpose of aiding/encouraging primary actor AND have purpose to commit the target offense
a. Feigned accomplice doctrine
i. Undercover/authorized agent of the law, court says feigned accomplice doesn’t have to tell law enforcement before they commit the act. 
ii. Ultimate question is that defendant has to have the purpose to commit the target offense. 
· Ex. People v. Wilson
· Defendant wanted to get back at man he thought stole his watch  together they planned to rob a drugstore, defendant boosted man into the store, then ran and left, called police to arrest man. 
· Court rules that defendant lacked the purpose to commit the target offense. He did not want to permanently deprive drugstore of its property, he wanted to get the other man caught  not an accomplice.

2. Natural, Probable and Foreseeable Consequences doctrine
a. Liability extended to reach the actual crime committed, rather than the plan intended
b. When the criminal harm is naturally, probably and foreseeably put into motion
c. Ex. Someone goes to threaten another person with a gun  probable consequence that murder could occur
i. Individuals held responsible based on having necessary mens rea for threatening which could reasonably lead to murder

3. Accomplice in Conduct
a. When a defendant encourages or assists another to engage in conduct,
i. And does so with the intent to promote/facilitate that conduct  
ii. A defendant becomes accountable under that conduct and the resulting harm
b. When defendant encourages/assists/participates in conduct that ultimately causes harm  defendant is liable for ultimate harm
i. Applies to crimes requiring recklessness/negligence
ii. Trying to expand accomplice liability to those who are viewed as culpable 
· Ex. Brewer v. State
· Accomplice liability being applied to implied malice crime (depraved heart 2nd degree murder)
· Defendant purposefully gave keys to the car, drank with friend all day, rode in car with friend (accident in the afternoon  death of 5 month old baby)
· Court focuses on purpose and intent to engage in reckless conduct that resulted in death; defendant purposefully engaged in conduct that lead to death of baby. 
	· Broadens the scope of the act requirement (actus reus) for accomplice liability
· Includes the attempt to encourage commission of the target offense
· §2.06(3)
· A person is an accomplice of another person in the commission of an offense if:
· (a) with the purpose of promoting or facilitating the commission of the offense, he
· (i) solicits such other person to commit it, OR
· (ii) aids/agrees to aid/attempts to aid such other person in planning or committing it, OR
· (iii) having legal duty to prevent the commission of the offense, fails to make proper effort to do so

**Main differences from CL:
· MPC includes attempt to aid where CL requires actual aid/actual act of encouragement

























































MPC does not embrace natural and probable consequences doctrine. 











MPC Accomplice in Conduct:
· (4) when causing a particular result is an element of an offense, an accomplice in the conduct causing such result is an accomplice in the commission of that offense if he:
· Acts with the kind of culpability, if any, with respect to that result that is sufficient for the commission of the offense



· CONSPIRACY
· Not a theory of guilt, separate and distinct category of offense (distinct from accomplice liability)
· Liability for conspiracy goes further back to when thought/preparation of crime took place
· Allows law enforcement to intervene at an earlier phase (as long as there is group of people)  deterrent effect
· As long as defendant had necessary intent and some overt act
· Conspiracy exists when two or more people agree to commit the object crime
· Most are not very clear, proven by circumstantial evidence
· Prosecution must prove mental and act requirements for conspiracy conviction
	Conspiracy
	Common Law
	MPC

	
	· Collective criminality poses special danger
· Conspiracy makes agreement to commit a crime itself criminal
· DEF: agreement by two or more persons to commit either one of more criminal acts
· Or one or more non-criminal acts that are “corrupt, dishonest, fraudulent, immoral and in that sense illegal”
· No need to prove that defendants ever came close to actually committing a crime – agreement itself is a crime


	· Conspiracy punished because person demonstrated firm commitment to criminal activity
· Poses greater threat of actual social harm that person who hasn’t agreed
· Conspiracy merges with the completed crime (difference between MPC and CL)
· Punishment on conspiracy linked to punishment for target crime
· Narrower than CL

§5.03 (1)
· Conspiracy must have crime as object
· Imposes liability where actor intends to promote/facilitate commission of target crime AND
· When defendant intends only to aid other person in promotion of crime

To be convicted, actor must have:
1. Purpose to promote/facilitate target offense, OR
2. Purpose to aid others in committing, attempting, or soliciting action that constitutes crime



	Mens Rea for Conspiracy
	· Conspiracy usually specific intent crime
1. Intent to enter into agreement
2. Intent to commit, or aid in commission of, act/acts constituting target crimes
· Defendant must intend to agree with the purpose of committing the object crime
· Mere knowledge is not enough
· May be established even without express communication among all of the coconspirators
· Tacit (unspoken/implicit/implied) consent is sufficient
· Exception:
Knowledge may be sufficient to establish intent/purpose necessary for conspiracy when the target crime is serious offense

· Ex. People v. Swain
· Defendant charged with 2nd degree murder for killing of 15 yr old during drive by. Defendants assert it was error to instruct jury on principles of implied malice second degree murder in connection with the determination of whether they could be found guilty of conspiracy to commit murder, since implied malice does not require a finding of intent to kill. 
· Convictions of implied malice murder require finding that defendant intended to do some act dangerous to human life (not the same as express intent to kill)
· Can’t find that there was agreement to kill when intent is implied 
· People v. Lauria
· Defendant runs telephone operating service – question is whether he knew/had knowledge of prostitution sufficient for conviction of conspiracy (is knowledge enough?)
· Court says that there isn’t enough evidence to infer defendant had intent to promote their activities:
· He didn’t charge them proliferated rate
· Prostitutes didn’t account for majority of his clients
· There was still possibility they were using the service for legitimate purposes
·  not enough to find purpose
· ** you can infer knowledge when there is dangerous offense (serious crime exception)
	· Person is guilty of conspiracy if with the purpose of promoting or facilitating a crime, he:
· Agrees with another person(s) that they will engage in conduct that constitutes such crime or an attempt or solicitation to commit such crime


	Actus Reus for Conspiracy
	· Requires agreement to participate in the criminal enterprise
· Actual aid is NOT required (unlike accomplice liability)
· Act of agreement proven through circumstantial evidence
· Most jurisdictions require overt act in furtherance of conspiracy 
· may be relatively minor and still in the preparatory phase (ex. Telephone call)
· demonstrates firmness of criminal intent
· closer to mere preparation

Bilateral Approach
· must be agreement between two or more people
· agreements must be genuine
· seeking to address group criminality
· if only one person is in agreement  no actual threat of group criminal activity
· Ex. State v. Pacheco
· Defendant charged with conspiracy to commit 1st degree murder and conspiracy to deliver controlled substance
· Defendant contends he did not commit conspiracy because he made agreement with undercover police officer  no genuine agreement was made (officer never intended to carry out target crime – defendant offered to kill buyer who ripped off officer for $10,000 in staged drug deal). 
· Court rules that the state statute requires genuine bilateral agreement
· Meeting of two or more minds 
· When one party pretends to agree, the other party isn’t conspiring with anyone  criminal intent but no criminal act


	Unilateral Approach
· state wants to punish those who have genuine criminal intent
· conspiracy committed when person agrees to proceed in criminal manner
· potential for abuse  state plays active role in creating offense
· becomes chief witness in proving crime at trial
· potential for state to manufacture crime
· elements of unilateral conspiracy satisfy solicitation/attempt, still allows for some punishment of defendant when “conspiring” with undercover police officer.


· Person is guilty of conspiracy with another person/persons if, with purpose of promoting or facilitating its commission, he:
· Agrees with other person/persons that they will engage in conduct that constitutes crime OR
· An attempt/solicitation to commit crime
· OVERT ACT
· No person may be convicted of conspiracy to commit crime UNLESS an overt act in pursuance of conspiracy is alleged and proved to have been committed by him/co-conspirator


	Scope of the Conspiracy
	Pinkerton Rule
· Liability for: 
· Those acts that fall within the scope of the conspiracy
· Those acts done in furtherance of the conspiracy 
· Those acts reasonably foreseeable consequences of the conspiracy

· Comes from Pinkerton v. United States
· Two brothers indicted for bootlegging 10 counts, one conspiracy count for IRS violations
· No evidence that one brother participated in substantive counts BUT supreme court upheld his convictions anyway
· Offenses committed in furtherance of overall conspiracy  vicarious liability

· Ex. United States v. Mothersill
· Defendants charged with conspiracy in death of state trooper
· Defendants murdered rival drug dealer, worried that one of the girlfriends who knew about murder would snitch  constructed pipe bomb to kill her, but ended up killing state trooper who pulled car over and opened package
· Defendants argue that death was result of an irrational act by one defendant and could not have been reasonably foreseen as natural and probable consequence of the conspiracy
· Court applies Pinkerton Rule  substantive offense (death of trooper) differs from precise nature of ongoing conspiracy (drug trafficking/racketeering) BUT facilitates implementation of goals 
	· MPC rejects Pinkerton rule
· Only extends liability to crimes that are the target of the conspiracy 

§5.03(2) Scope of Conspiratorial Relationship
· if a person guilty of conspiracy knows that person with whom he conspires to commit crime has conspired with another person(s) to commit the same crime 
· he is guilty of conspiring with such other person(s), whether/not he knows their identity

(3) Conspiracy with Multiple Criminal Objectives
· If person conspires to commit a number of crimes, he is guilty of only one conspiracy so long as such multiple crimes are object of the same agreement/continuous conspiratorial relationship 
· Rejection of Pinkerton rule



· DEFENSES 
	Complete Defenses
	Partial Defenses
	Case-in-Chief Defenses

	· Self-defense
· Necessity
· Duress
· Insanity
	· Imperfect self-defense
· Diminished capacity
	· Provocation
· Mistake
· Intoxication
· ALL other failure of proof



· Case-in-chief (Prima Facie)
· Create reasonable doubt about some element in the crime, poke holes in prosecution’s story
· Failure of proof
· Defendant attacks by arguing prosecutor has failed to prove beyond a reasonable doubt at least ONE essential element (mens rea, actus reus, causation/concurrence)
· Raise doubt of one element  secure acquittal
· Affirmative Defense
· Admitting the basic crime, but arguing for acquittal based on extenuating circumstances
· Legislature may place burden on defendant in proving elements (depending on jurisdiction)
· Defense bears burden of proof
· Can be either justification or excuse defense
· Justification
· Defendant claims he did the right thing/took the most appropriate action under the circumstances
· Focus on correctness/justness of defendant’s actions
· What society would have wanted in the situation
· INCLUDES:
· Self-defense
· Defense of others
· Defense of property
· Imperfect self-defense
· Defense of habitation
· Necessity 
· Law enforcement defenses
· Excuses
· Focus on whether defendant is blameworthy/culpable
· Sometimes focus on defendant’s situation
· Some focus on defendant’s characteristics (ex. Insanity)
· INCLUDES:
· Duress
· Insanity
· Diminished Capacity
· Infancy
· Intoxication (only covered as case-in-chief defense)

· Self-Defense
· Main, but not the only category of legally justified killings
· Carves out exceptional situations where killings are justified
· BASIC RULE: person is justified in using deadly force if he honestly and reasonably believes that he is in imminent danger of death or serious bodily injury from an aggressor and force is necessary to avoid the danger. 
	Self-Defense
	Common Law
	MPC

	
	1. Imminent threat
2. Force must be necessary to repel threat
3. Force must be proportional to the threat (can’t use deadly force against threat of non-deadly force/ where there is no threat of great bodily harm)
4. Reasonable belief that all of the above factors exist
a. Reasonableness standard may take physical attributes, knowledge, or prior experiences into account
b. More subjective than provocation test for voluntary manslaughter

· Ex. People v. Goetz
· Defendant shot and killed four black youth on subway, claimed he acted in self-defense based on belief that youth intended to rob him
· Court rules that reasonableness based on circumstances facing defendant/his situation, including:
· Relevant knowledge defendant has about person
· Physical attributes about person and defendant
· Any prior experiences which provide reasonable belief that person’s intentions were to rob and use deadly force

	1. Threat of unlawful force
2. Force is immediately necessary to protect self
3. Good faith belief in the above factors
a. Completely subjective (unlike MPC provocation standard)
4. Use of deadly force justified against threat of death, serious injury, kidnapping or rape

	Reasonableness 
	· Asks whether reasonable person in defendant’s situation would have feared an unlawful use of deadly force
· Objective standard
· What is the defendant’s “situation”?
· Size of the parties
· Physical space occupied by the parties
· Events leading up to the encounter
· Defendant’s prior knowledge of the assailant
· Defendant’s specialized knowledge of similar situations

· Analysis of victim’s conduct
· What victim was doing to create potential threat

· Ex. State v. Simon
· Defendant raising self-defense claim based on his general fear of victim (Asian neighbor who defendant assumed was martial arts expert)
· Court says there should be objective standard, could include past history between victim and defendant BUT
· Defendant’s assumption of victim as martial arts victim is too peculiar to defendant (not reasonable in defendant’s situation)
· State v. Wanrow
· Defendant convicted of 2nd degree murder – shot man who came into her house (suspected of molesting children. Police were called, defendant and her friends/family told not to hurt victim unless he entered house). Defendant was startled when she turned around, saw victim behind her, shot and killed him. 
· Court says subjective factors must be considered (not related in jury instructions)
· Defendant was small woman (5’4” with a cast on her leg), victim was 6’2” man, intoxicated


	· Mistaken, but good faith belief
· Actor honestly believes that use of force is necessary
· BUT if actor is reckless/negligent in having such belief  self-defense justification is not available




· Analysis of victim’s conduct
· Reverse of CL approach
· Question is – what was defendant thinking?
· Subjective test – what did defendant honestly believe?
· Incorporates some objective standards
· If jury finds that defendant’s belief was unreasonable  defendant guilty of murder

	Battered Women’s Syndrome
	· Utilized to explain the cycle of abuse that battered individual’s often confront
· Culminates in “learned helplessness”
· Theory in self-defense context:
· Reasonableness of fear (given past actions/altercations)
· Imminence of threat (given pattern of abuser’s behavior and unavailability of alternative options)
· Why the defendant may not have left the abusive situation or viewed the exit options as futile

· Ex. State v. Stewart
· Defendant was in abusive relationship with her husband, tried to get away, ran to another state. He found her  she agreed to go back with him. 
· Found gun in the house, hid it under mattress, waited until husband fell asleep, shot and killed him. 
· Court allowed for instruction of self-defense, based on battered women’s syndrome, BUT found that element of imminent danger was absent in this case. 
· Defendant could not reasonably fear imminent danger from sleeping spouse  the killing was not reasonably necessary and self-defense instruction may not be given. 
	

	Imperfect Self-Defense

· Does not provide complete defense, but may allow for mitigation to lesser offense

	· Mitigate from murder to voluntary manslaughter if: 
· belief of necessary force is unreasonable or
· defendant meets non-deadly force with deadly force

· represents partial defense in most jurisdictions 
	§3.09(2)
· actor seeking affirmative defense (self-defense) is reckless/negligent  loses justification for use of force
· may be found guilty of lesser crime which requires proof of recklessness/negligence as mental state
· represents partial defense in most jurisdictions
· no reasonableness requirement
· (however reasonableness inserted through lack of defense is defendant is negligent/reckless)

	Initial Aggressor Rule
	· in order to utilize self-defense, defendant must not be the “initial aggressor”
· assumes that one party is not culpable
· justified by circumstance
· if defendant is initial aggressor, he must honestly and in good faith cease the confrontation and express that to other party
· if the other party doesn’t accept attempt to cease, then defendant is not the initial aggressor anymore, OR
· if defendant is initial aggressor, but doesn’t utilize deadly force (only uses non-deadly force) and victim responds with deadly force  defendant isn’t held culpable as initial aggressor and may respond with deadly force
Old Rule
· aggressor loses right to claim self-defense
Modern Rule
· initial aggressor can regain self-defense claim by withdrawing from conflict
· non-deadly aggressor has self-defense claim if victim escalates conflict by using deadly force (when initial aggressor [defendant] did not)

	· initial aggressor can regain self-defense claim by withdrawing from conflict (but can be charged with initial assault)
· non-deadly aggressor has self-defense claim if victim escalates conflict using deadly force


	Duty to Retreat

Def:  rule that person must retreat from conflict if they can do so safely

	· if you can retreat and avoid the whole confrontation  unnecessary to take a human life

· most states have abolished duty to retreat rule
· part of “stand your ground” laws
· no duty to retreat from an attacker in any place where one is lawfully present
· adopted in at least 22 states
· ** duty to retreat only attaches if defendant is using deadly force
· Ex. If defendant is using judo to defend himself  no duty to retreat (judo is not deadly force)

· If confrontation happened in home  no duty to retreat (Castle doctrine), BUT
· If defendant and assailant are married/cohabitate  defendant has duty to retreat
Old rule/minority rule:
· Duty to retreat before using deadly force unless there is no reasonable avenue for retreat
· Exception: Castle Doctrine
Modern/majority rule:
· No duty to retreat (stand your ground laws)
	· MPC embraces duty to retreat
· Exception – Castle doctrine
· You don’t have to retreat if confrontation takes place in your own home
· OR workplace
· No requirement to retreat between cohabitants (differs from CL)
· Unless defendant is initial aggressor

	Defense of Others
	· Same elements as self-defense
· includes triggering condition (third person under imminent attack)
· necessity requirement and proportionality requirement 
· only used to protect third party from death/grievous bodily injury
· requires that defendant honestly and reasonable believed that force was necessary
· Limitations under traditional CL (mostly abolished today)
· “act of peril” – mistake of fact (even when assessment of imminent threat is reasonable)
· If defendant is incorrect in assessment (unreasonable) then he can still be held liable for conduct
· Defendant’s right to defend another only goes as far as the person who they were trying to protect
· If that person had right to defend themselves
· Relative or other particular relationship

· Ex. People v. Young
· Defendant convicted of 3rd degree assault for intervening in arrest between person and officers dressed in civilian attire. Defendant did not know person was being arrested, thought two white men were pulling on young black man, and intervened (officers were not in uniform, defendant did not witness events prior). 
· Court ruled that the right of a person to defend another ordinarily should not be greater than such person’s right to defend himself. Defendant’s motive/mistake of fact are irrelevant  defendant not charged with crime requiring intent/knowledge. Sufficient that defendant voluntarily intended to commit unlawful act of touching
	· generally available where self-defense would be available to the person defendant is protecting
· Defendant must have good faith belief that force is justified 
· Under circumstances as defendant believes them to be


	Defense of Habitation
	· Use of deadly force may be reasonable
· Some CL jurisdictions allow it if occupant reasonably believes necessary to prevent:
· 1) imminent unlawful entry, AND
· 2) intruder intends to commit felony/cause injury to occupants of household
· Others require felony to be forcible (kill/cause grievous bodily injury)

Broadest
· Deadly force justified to prevent imminent unlawful injury
Middle
· Deadly force justified only if victim intends to cause injury/commit felony
Narrowest
· Deadly force justified only if victim intends to cause death/serious injury or commit forcible felony

· Based on facts defendant has access to at time
· Could apply to car (in certain jurisdictions)



· Ex. People v. Brown
· Defendant convicted of assault with deadly weapon, shot employee who he hired to work on his house. Defendant and victim got into argument, victim began hitting bricks with hammer, defendant came outside, saw victim with hammer raised coming towards him, onto porch  shot victim in the leg
· Court ruled that defendant could not use defense of habitation because the front porch was unenclosed area, not considered something that residential occupant could have reasonable expectation of protection from unauthorized intrusion of. 

	· Use of deadly force is justified if victim is attempting to dispossess defendant of dwelling illegally, OR
· If victim is attempting to commit/consummate certain felonies (not limited to homes – arson, burglary/robbery)
· Threatened with deadly force, OR
· Anything less than deadly force would expose the actor to danger of great bodily harm







§3.09 Mistake of law as to unlawfulness of force or legality of arrest; Reckless or negligent use of otherwise justifiable force; Reckless or negligent injury or risk of injury to innocent persons
· Limitation on:
· Self-defense
· Defense of others
· Defense of property
· Law enforcement
· Defense is not available when belief is mistaken and the mistake is one of law
· Defenses not available when defendant is negligent/reckless in having such belief (belief is unreasonable) AND
· Crime requires recklessness/negligence
· ** When defendant has unreasonable (negligent) belief that she is justified in killing victim, she has self-defense claim as to murder but may be convicted of manslaughter (imperfect self-defense)
· When defendant negligently/recklessly creates a risk to innocent third parties, defense is not available for a charge relating to the recklessness/negligence against those 3rd parties



· Necessity
· General defense, sometimes greater good is served by break law instead of following it
· Harm caused by breaking law < harm avoided by action
· lesser of two evils
· allows for judges and juries to decide when criminal law should not apply
· overall good is being done by breaking the law
	Necessity
	Common Law
	MPC

	Defendant is choosing the lesser of two evils
	Elements of Necessity:
1. Balance of Harms inquiry:
a. Harm defendant seeking to avoid must be greater than the harm caused by the defendant’s actions
b. Difficult to determine – at the discretion of the judge/jury
2. Legislature hasn’t determined matter in a way that goes against defendant (legislature hasn’t spoken on particular conduct/situation)
a. Ex. Defendant convicted of being under influence of drugs
i. Painful withdrawals OR break the law and take drugs
ii. No necessity  legislature has made it illegal
3. Causal connection between defendant’s illegal act and harm defendant was seeking to avoid
i. Reasonable to believe act will alleviate harm
4. No effective legal alternative available
a. No other legal act you could have taken
5. Defendant seeking to avoid clear and imminent danger, AND
6. Defendant not at fault for creating dangerous situation

· ** not available for homicide


· Ex. United States v. Schoon
· Defendants convicted of obstructing activities of IRS and failing to comply with order of fed. police officer after entering office, beginning protest against tax dollars in El Salvador. Defendants claimed defense of necessity to end further bloodshed in El Salvador
· Court found that defense unavailable because defendants failed to prove elements of imminent harm, causal relationship between their conduct and harm to be avoided and because legal alternatives exist
· Court ruled that defense of necessity will never be available in civil disobedience cases (policy in El Salvador chosen by society in electing congressional officials  not a cognizable harm; very unlikely that protest will abate evil because action is indirect; because abating harm will require congressional action, petitioning congress to change policy is always a legal alternative)
· Ex. Commonwealth v. Hutchins
· Defendant attempted to raise necessity defense for cultivation and use of marijuana as medical necessity. Defendant suffered from disease causing extreme pain, testified that marijuana helped alleviate symptoms (one doctor corroborated, another challenged). 
· Court ruled that necessity could not be used as defense because of possibility of negative consequences – alleviation of one person’s symptoms as benefit does not outweigh potential harm to public. Court can’t ignore legislative intent in enforcing regulation of substances, don’t want to cause negative impact on enforcement of drug laws
· In Re Eichorn
· Homeless man convicted of misdemeanor ordinance banning sleeping in designated public areas. Defendant had no legal alternatives (shelters were full). Court ruled that benefit to defendant outweighed harm to society, danger of sleep deprivation sufficient to constitute imminent danger and defendant’s situation primarily result of economy, not of his own creation  defense of necessity available. 

· Policy note:
· Courts have hostility against defense of necessity claims that raise larger legal questions/policy concerns
· More likely that defense will be allowed when necessity is for individual (personal to defendant as opposed to one that raises broad social implications)
	§3.02 Justification Generally: Choice of Evils
· Conduct that actor believes to be necessary to avoid harm/evil to himself or to others is justifiable if:
· (a) The harm/evil to be avoided is greater than that sought to be avoided by law defining offense charged
· (defendant’s actions must cause less harm than the harm he was seeking to avoid)
· (b) neither the MPC nor any other law defining the offense provides exceptions or defenses for the specific situation
· (c) legislative purpose to exclude justification claimed doesn’t otherwise plainly appear
· Legislature hasn’t spoken (in statute or clear legislative intent)

· ** no imminent requirement under MPC
· Not available for reckless/negligent offenses if defendant was reckless/negligent in getting into situation
· [bookmark: _GoBack]Is available for homicide (differs from CL)



· EXCUSE DEFENSES (Duress, intoxication, insanity, diminished capacity)
· Under some certain circumstances, even though the defendant broke the law and was not morally justified in doing so, the defendant should not be punished
· Lacks moral responsibility for actions
· Sometimes situational (duress)
· Sometimes rooted in personality (insanity)
· Duress
· Also known as coercion, affirmative defense
· Defendant claims she was threatened by another person with physical force (to herself or third person) unless she committed specific crime
· Requires specific factors to be met and weighed by courts
· Defendant admits to breaking law, not morally justified, BUT
· Based on extenuating circumstances, defendant is not morally punishable
	Duress
	Common Law
	MPC

	· Threat must be from another person



















SOURCE OF THREATS
	1. Defendant acted in response to an threat of death or serious bodily injury to himself or 3rd person
a. [old rule – threat was to defendant or family member]
2. Threat must be present, imminent and impending
3. Defendant had well-grounded (reasonable) fear that threat would be carried out unless she committed specific crime
4. Defendant had no reasonable opportunity to escape the threatened harm
5.  Duress can never a defense to murder, where defendant was principal actor
a. Under CL, duress not available as defense to homicide
b. Split amongst jurisdictions when applied to felony murder
c. May be used as mitigating factor at sentencing

· ** Defendant must come forward with clean hands
· Defendant can’t be responsible/at fault for putting himself in that situation

Key difference from necessity:
· Under duress, conduct is in response to threat from a specific individual to commit the acts that constitute the crime
· Necessity is in response to dire situation

Duress = threat from specific individual (human being) 
Necessity = response to dire situation
· Ex. United States v. Contento-Pachon
· Defendant claimed defense of duress and necessity for carrying drugs into United States. Threatened by man in Colombia (if he did not carry drugs, cartel would kill his family). Defendant claimed he did not go to police  fear of corruption. 
· Court ruled that defendant presented adequate evidence to allow jury to consider defense of duress by not necessity – the threat was created by an individual, not a physical force of nature  duress available, necessity not. 
· People v. Hunter
· Defendant claiming defense of duress for felony murder (hitchhiker who got into car, people he was with began crime spree). Imminent threat based on testimony by defendant that others talked about other hitchhikers they had murdered
· ??? OUTCOME????

	 §2.09 (Defense of Duress)
· Excuses criminal conduct that was coerced by use of/threat to use, unlawful force: 
· against the defendant OR third party
· [need not be family member]
· “a person of reasonable firmness in his situation would have been unable to resist.”
· Defendant didn’t recklessly place himself in situation
· If defendant recklessly/negligently places himself in situation  no defense for charge of reckless/negligent crime
· IS available for homicide

· Differs from CL:
· Duress is not limited to situations involving threats of death/great bodily harm
· No explicit imminence requirement
· But imminence is relevant to reasonableness
· ** Duress can be defense to homicide, even if victim is an innocent




· Intoxication
· Why concern for impact of intoxicants on society generally and on crime specifically?
· Less physical control
· Diminished capacity
· Distortion of judgment
· Potential for abuse and harm
	Intoxication
	Common Law
	MPC

	
	· “general” and “specific” intent crimes evolved as response to problem of intoxicated offender
· Used as failure of proof/case-in-chief defense
· Because of defendant’s intoxication, the mens rea or actus reus negated
	

	Voluntary Intoxication

*Courts generally hostile to voluntary intoxication defense (some disallow it completely)

Def: a disturbance of mental or physical capacities resulting from the introduction of any substance into the body (MPC)
· 
	MENS REA – (introduction depends on specific/general)
Specific Intent
· Defendant MAY introduce evidence of intoxication as defense
· For acquittal, defendant must prove that because of intoxicated condition, she did not have specific intent required for commission of crime
General Intent
· Defendant MAY NOT introduce evidence 
· Held accountable regardless of intent

ACTUS REUS – (introduction depends on unconscious/physical inability)
Unconscious Movement
· Defendant MAY NOT introduce evidence of voluntary intoxication
Physical Inability
· Defendant MAY introduce evidence

· Ex. People v. Register
· Defendant wants to introduce voluntary intoxication as defense for depraved heart murder (extremely drunk, got into an argument in a bar, started firing gun and killed victim who was not part of altercation). 
· Court rules that when mens rea of a crime is recklessness, the defendant may not introduce voluntary intoxication as defense. Voluntary intoxication itself is reckless behavior  cannot use reckless behavior to negate mens rea of recklessness.
· Montana v. Egelhoff
· Defendant attempting to introduce evidence of voluntary intoxication as defense. Defendant charged with murder for shooting victims (execution style) in car after taking mushrooms. 
· Question posed to court is whether evidence of voluntary intoxication should be considered for requiring that defendant acted purposefully/knowingly. Court rules that not all evidence is allowed to be introduced (may be excluded if it’s prejudicial/confusing to the jury). Doesn’t fully decide on issue of inclusion/exclusion, but mentions that the general trend is not to allow evidence, although some states do. 
· Because in this case, the shooting required the defendant to reach into glove compartment to retrieve gun, there is evidence that he acted purposefully (regardless of intoxication)
	MENS REA
· No distinction between specific/general intent crimes
· Generally allowed as a defense if it disproves mens rea
· Exception: defense is not available if defendant (because of self-induced intoxication) is unaware of a risk that he would have perceived if he was sober
· Admissible as a defense unless crime was reckless (getting drunk itself is reckless behavior)

ACTUS REUS
· Generally a defense if it negates the actus reus
· Includes unconscious movements

Differs from CL (not distinction between specific/general, more broadly available – with limitation on self-induced intoxication). Includes unconscious movements. 

	Involuntary Intoxication

May serve as a complete defense for criminal liability

Could be basis of insanity defense (interferes with defendant’s ability to distinguish right and wrong)
	Four scenarios where defense can be raised:
1. Intoxication caused by fault of another
a. Someone drugs you (spikes the punch), etc. 
2. Innocent mistake on part of the defendant
a. Mistaking hallucinogenic pill for aspirin
3. Defendant unknowingly suffers from a physiological/psychological condition that renders him abnormally susceptible
4. Unexpected intoxication results from medically prescribed drug

· Ex. Commonwealth v. Smith
· Defendant convicted of drunk driving, claimed she did not know the effect of beer she drank with her prescribed pain medication would be so strong. Argued that it was physician’s responsibility to inform her of risks of combining alcohol and her medication.
· Court ruled that based on instances (above) where defendant would be allowed to use evidence of involuntary intoxication, defendant’s situation is closest to 4, but it was alcohol and medication combination, not susceptibility to medication that caused intoxication  defense not available
	Same as CL
· Does not consider intoxication “voluntary” if defendant introduced prescribed medication and alcohol into the body without knowledge of the combined effect 



· Insanity
· Excuses what would otherwise be criminal offense due to serious mental disability or disease (mental illness not interchangeable with insanity)
· General presumption of sanity for defendants during trial
· Three stages of criminal process where insanity may present issue/where defendants may challenge presumption of sanity:
· 1) Before trial – defendant can’t stand trial if deemed insane. 
· If defendant can’t comprehend/understand proceedings OR can’t assist in his own defense  trial must be postponed until defendant is deemed competent
· Defendant may be medicated for trial
· Otherwise stay in mental institution until fit to stand trial
· 2) During trial 
· Defendant may try to argue he should not be found guilty by reason of insanity
· Tests performed to determine defendant’s mental capacity at the time crimes were committed
· If acquitted, defendant is sent to mental institution instead of prison (not off-the-hook)
· PROVING INSTANITY:
· About 12 states require prosecution to prove sanity beyond a reasonable doubt
· (reaction to acquittal of defendant who attempted to assassinate Ronald Reagan – twinkie defense)
· 2/3 of states place burden of proving insanity on defense
· Burden of proof is preponderance of the evidence
· Federal court:
· Defendant must prove insanity by clear and convincing evidence
· 3) After trial
· If defendant is sentenced to death  must be competent at time of execution
· Considered cruel and unusual punishment to kill individual deemed insane
· Policy Arguments – Why have insanity defense?
· Utilitarian and retributive rationales
· Mentally ill can’t be deterred
· Does defendant have the agency to make choices to conform to the law?
· Conditions insufficient to meet “insanity standard”:
· Mere excitability
· Stupidity
· Obtuseness
· Lack of self-control
· Impulsiveness 
	Insanity
	Common Law
	MPC

	
	M’Naghten Approach* (dominant approach)
· Rooted in question of cognition:
· Whether/not cognitive disorder undermines defendant’s ability to know right from wrong
· Did defendant know what he was doing was wrong?
· Only applied for total incapacity
· Psychiatrists determine whether defendant knew/didn’t  know
· Test: a person is insane if,
· 1) at the time of the act, 
· 2) because of a mental disease/defect, 
· 3) she did not know the nature and quality of the act, OR
· 4) she did not know what she was doing was wrong
· Jury must choose between psychiatrists, doesn’t permit jurors to consider whether defendant had ability to control actions (just whether he knew they were wrong)
 
Irresistible Impulse
· Where M’Naghten is cognitive, this test is behavioral
· Narrow in terms of application
· Either defendant has ability to resist impulse or then don’t

Durham Test
· Just asks if act is product of mental disease/defect
· Psychiatrist doesn’t make legal conclusions
· Not an either/or test, includes cognition and behavior
· Leaves open possibility that defendant could over-claim
· Jury has to rely on psychiatrist, doesn’t give jury much guidance

· Ex. United States v. Freeman
· Defendant convicted on two counts of selling narcotics, claimed insanity based on drug and alcohol use; claimed he lacked sufficient capacity at the time of sale
· Psychiatrist for defense testified that defendant was aware of what he was doing, but not aware of broad social implications
· Psychiatrist for prosecution said defendant was aware of his acts and aware of their wrongfulness (defendant able to distinguish right from wrong in spite of drug use)
· Court adopts MPC approach, determines that M’Naghten is too narrow in scope
· State v. Crenshaw
· Defendant follower of Moscovite faith, requires that husband should kill unfaithful wife. Defendant waited for wife in motel room during honeymoon, suspected her of cheating when she arrived  decapitated her, disposed of her body, cleaned motel room
· Court rules that insanity defense not available to defendant
· Defendant’s beliefs are irrelevant to M’Naghten test, they are not insane delusions
· Evidence shows the defendant knew his acts were wrong – took steps to cover up the murder (hid the body)
· Clark v. Arizona
· Defendant tried to raise insanity defense to negate mens rea after shooting and killing police officer (defendant was diagnosed schizophrenic, thought that aliens were attacking earth and shooting them was the only way to get rid of them)
· His conduct still demonstrated an ability to tell right from wrong (defendant ran away after shooting, hid gun)  demonstrates moral capacity
· Only way to use evidence of mental disorder is for defense of insanity, not to negate mens rea (AZ dropped cognitive part – nature and quality of action – from M’Naghten test and only kept moral incapacity)
· Question is: did defendant have capacity to understand right/wrong at the time the act was committed?
	§4.01 Mental disease or defect excluding responsibility* (other dominant approach)
· A person is not responsible for criminal conduct if:
· at the time of such conduct,
· as a result of mental disease or defect, 
· he lacks substantial capacity either to 
· appreciate the wrongfulness of his conduct OR 
· to conform his conduct to the requirements of law




· Diminished Capacity
· Partial, affirmative defense
· Reduces defendant’s culpability
· Attempt to reduce part of mens rea
· Partial responsibility
· Defendant is less blameworthy because of mental defect/disease
· Mens rea variant
· Defendant lacked requisite mens rea because of mental defect (ex. MPC’s EMED test)
· FORCIBLE RAPE
· Legislature has changed to be more protective of women and victims of sexual crimes
· Shifting societal views from early CL
· Used to punish forcible rape, statutory rape and sodomy (including oral sex)
· Forcible rape varies significantly amongst jurisdictions (different requirements with regard to use of force/resistance)
· Critical question is whether defendant used force/threat of force to accomplish sexual intercourse
· Even if not expressly required, evidence of resistance may help establish elements of force and non-consent
· Is it reasonable to require resistance? (POLICY)
· Might not actually be probative of whether or not there was consent
· Some women may freeze in response to sexual assault
· Frozen flight response resembles cooperative behavior 
· Lack of physical resistance may reflect ‘profound primal terror’ rather than consent
· Victims of other crimes not required to resist
· Modern trend broadening resistance requirement
· Ex. Nebraska
· Victim’s lack of consent may be verbal/physical
· Signal to defendant there is real and genuine lack of consent
· Broaden out victim’s ability to resist with words
· Wisconsin
· Requires state to prove that victim actually consented
· Implied threats
· Threatened force/intimidation not enough in some situations
· Duress
· The way consent is defined in the statute, threat doesn’t mean threat of force
· Defenses
· Rape is considered general intent crime under CL (no evidence of intoxication may be introduced)
· Mistake would have to be honest AND reasonable (mistake of fact defense)
	Forcible Rape
	Common Law

	
	Elements:
1. Sexual Intercourse (actus reus)
a. Even if act is not completed
2. Unlawful in nature
a. Early common law did not make non-consensual sex between husband and wife unlawful
3. Without consent (mens rea)
a. Defendant is aware or should have been aware that victim did not consent
4. By fear, force, or fraud
a. Corroborative of lack of consent
b. Some states require that victim resist
i. One state: victim must resist “to the utmost”
ii. Half of states: “reasonable resistance”
iii. Modern trend: not formally required but jurors take it as evidence
iv. Ex. CA statutes have changed to eliminate resistance requirement (but while not required, resistance can provide evidence of force)

· Rusk v. State
· Defendant charged with 2nd degree rape and assault. Victim testified that she voluntarily drove defendant home after meeting him at a bar, kept the car running, but he grabbed her keys, asked her to come upstairs. Victim said she did, she was afraid and asked if she could leave, he said no. Victim asked defendant “if I do what you want, will you let me go without killing me?” Defendant said yes  oral sex and sexual intercourse. 
· Defendant acquitted because court element of force not satisfied by evidence
· Court unable to determine that victim resisted or that she had enough fear to overcome an attempt to resist or escape
· Even though evidence states that defendant lightly choked victim  insufficient to cause reasonable fear which overcame ability to resist



· Death Penalty 
· 8th Amendment: excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted.
· Only explicit reference to punishment in Bill of Rights
· Concerned with proportionality (that punishment be proportional to the crime)
· More robust proportionality for death penalty
· Evolving doctrine, guided by evolving standards of decency 
· Different views/principles of punishment (retribution, deterrence, incapacitation, rehabilitation) guide court’s evaluation
· Narrow circumstances for when Death Penalty may be imposed (questions of decency and restraint)
· Categories where DP inapplicable:
· Defendants who are mentally disabled (Roger and Atkins)
· Juvenile defendants (Graham)
· Per se rule that mentally disabled and juveniles may not be subject to the death penalty
· Individuals in these categories have some level of diminished capacity  DP would be cruel and unusual punishment
· Where crime did not result in death of the victim (ex. Rape of an adult) OR
· Where death was not the intended result (ex. Felony murder)
· Any crime lower than 1st degree murder
· To determine if DP is disproportionate, courts consider:
· National consensus
· Individual judgment of evolving standards of decency
· Weighed against general consideration of deference to legislative judgment
· Ex. Kennedy v. Louisiana
· Defendant convicted of child rape, sentenced to death
· Court looks at national consensus
· Only 6 states have DP available for child rape (court says statistic suggests national consensus against DP for child rape)
· Retribution
· Society’s interest in seeing offender repaid for hurt caused
· Must include question of whether death penalty balances harm to victim
· Not evident that child rape victim’s hurt lessened when law permits death of perpetrator 
· Victim will have to help/participate in proceedings (could last years)
· Special risk of wrongful execution (unreliable, induced/imagined child testimony)
· Deterrence
· Death penalty adds to risk of non-reporting
· By making punishment for child rape murder equivalent  may remove strong incentive for rapist not to kill victim
·  serious negative consequences of making child rape capital offense
Can Defendant be convicted of crime X?
Are any affirmative defenses available? 
Self-defense
Necessity
Duress
Insanity/Diminished Capacity
Duress

Are there affirmative defenses complete or partial available?
Complete defenses result in acquittal
Partial defense results in conviction of lesser-included offense

Has case-in-chief been proven?
Actus Reus
Mens Rea
Causation
Concurrence
(Consider failure of proof defenses here)





