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BASIC PRINCIPLES 
A. Overview of Criminal Justice 
· Sources of criminal law
· Common Law: judge created law; extends back to English courts; statutes reflect concepts and doctrines of English courts
· Model Penal Code: lawyers took the common law and summarized and synthesized to create a model code which jurisdictions adopt in whole or in part; provide a unified standard; attempts to clarify ambiguous elements
· What is the criminal justice system? 
· system of accountability - sends messages about what is acceptable
· use of law’s heaviest artillery - punishment and stigma - to govern behavior
· regulates everyday life - guides how you drive, what you consume, etc. 
· concerned with safety and security of members of society
· Why do we punish people?
· expression of collective morality - punish what we find offensive to society

B. Theories of punishment:
· Retributivism:  purpose of criminal law should be to punish the morally culpable 
· recognizes human agency to make choice; respects individual autonomy
· must be proportional - punishment fits the crime
· backward looking (nonconsequentialist)
· REGINA v. DUDLEY (eating the boy on the boat): D’s are punished for their killing of a weak, innocent boy to save their own lives
· Utilitarian: punishment inflicted to create the greatest good for the greatest number. Aims at deterring future actions (Deterrence) 
· can be specific (for the offender) or general (to discourage others from committing the same crime)
· assumes individuals that commit crimes are rational and weigh pros and cons before acting
· forward-looking (consequentialist) 
· PEOPLE v. SUITTE (upstanding citizen with unregistered firearm): D is sent to prison despite it being his first offense because it is an effective method of deterrence 
· Incapacitation: rendering harmless to society a person otherwise inclined to commit crime
· Rehabilitation: acquisition of skills or values which convert a criminal into law abiding citizen 
· Ex: Affluenza case 

C. The Presumption of Innocence and Proof Beyond a Reasonable Doubt
· Reasonable Doubt Defined:
· not a fanciful doubt, whimsical doubt or based on conjecture; a doubt based on reason
· not a mere possible doubt; after all the consideration, leaves the mind of jurors in condition that they cannot say they feel an abiding conviction of the truth of that charge
· prosecution bears burden of proof - must show beyond a reasonable doubt
· Why do we have reasonable doubt standard?
· required by due process clause of 5th and 14th amendment
· affirms presumption of innocence
· respects liberty interests at stake
· limits risk of convicting innocent people
· ensures moral force of criminal law is preserved
Standards of Review:
· Directed Verdict: before trial has ended, judge directs jury to acquit for lack of evidence; judge decides if P has produced sufficient evidence that a rational jury could decide that the prosecution has proved its case beyond a reasonable doubt
· Appealing the conviction: after trial is completed, appellate court must decide whether rational jury could have found the D guilty beyond a reasonable doubt given the evidence presented 
· common claims on appeal: 
· jury instructions are wrong
· evidence was insufficient based on rational jury standard 

E. Role of Counsel 
· Prosecutor: institutes criminal charges, has discretion to choose which charges to bring, represents “the people” in jurisdiction, duty is to secure justice, not to convict
· Defense Counsel: accused counselor, cannot intentionally misrepresent facts or law, can not divert jury’s attention, seek judicial reform when necessary
· Courts: ensure impartial and constitutional administration of justice; instruct jury on law; make sure prosecutor and defense follow the rules; rule on motions presented; make sure jury follows rules

F. Role of the Jury
· Jury: follow instructions, determine the facts, weigh evidence and draw reasonable inferences, apply facts to render a verdict, does NOT have to explain reasoning for verdict
· Right to a jury trial in criminal cases is guaranteed by 6th amendment - usually jury of 12 and verdict must be unanimous
· Jury Nullification 
· jury renders a verdict of “not guilty” despite sufficient evidence of guilt beyond a reasonable doubt 
· derived from jury not being required to explain their verdict and double jeopardy not allowing D to be tried for same offense twice 
· concern that it undermines the rule of law
· PEOPLE v. WILLIAMS: (juror refuses to follow jury instructions): judge decides to dismiss a juror because he acknowledged that he would not apply the law as instructed - action was valid even though juror was exercising right to jury nullification 

G. Statutory Interpretation
· The Due Process Clause: 
· provided in 5th amendment: “No person shall be deprived of life, liberty or property, without due process of law”
· criminal law must be codified through statute, with its scope reasonably defined by the legislature; gives fair warning to the public 
· Principle of Legality: a person may not be punished unless conduct was defined as criminal before they acted
· COMMONWEALTH v. MOCHAN: D called woman numerous times and made rude comments. D cannot be punished by law because the legislature has not declared it to be a crime 
· control the discretion of police, prosecutors and courts, bars retroactivity and vagueness
· CITY OF CHICAGO v. MORALES (statute aimed at punishing street gangs from loitering): ordinance found to be too ambiguous; a law fails to meet the requirements of the due process clause if it is so vague and standardless that it leaves the public uncertain as to the conduct it prohibits
· Steps in Statutory Interpretation:
· (1) Plain Language: use the ordinary, common sense meaning
· MCBOYLE v. UNITED STATES: D transports a plane he knows is stolen. Statute refers to “vehicle”. Ct decides that an airplane is not a “vehicle” within the meaning of the statute using the plain language
· (2) Canons of Construction: 
· legislative intent: what did the legislature intend when writing the statute
· lists and associated terms: 
· noscitur a sociis:meaning of doubtful terms or phrases may be determined by reference to their relationship with other associated words or phrases
· ejusdem generis: when a general term follows a specific term, it should be of the same family (ex: books, magazines, and other matter)
· statutory structure: a statute should be considered in all its parts when construing any one of them 
· amendments: a statute should be construed to be consistent with subsequent statutory amendments
· avoiding absurdity: avoid absurd results 
· constitutional avoidance: avoid any results that would lead to unconstitutional results (ex: any due process issues)
· KEELER v. SUPERIOR CT: D assaulted his ex-wife who was five months pregnant. Murder statute says it is the unlawful killing of a “human being.” Ct decides that a fetus at the time was not considered a “human being” because that was not what the legislature intended
· (3) Rule of Lenity:  “all doubts resolved in favor of D”; if statute is ambiguous after above analysis, must decide in favor of D (protects the due process clause)
· MPC does not recognize rule of lenity 
· UNITED STATES v. DAURAY: D has 13 pictures of child pornography cut from one or more magazines. Statute prohibits the possession of three or more “matter”. Ct decides that the statute can be resolved either way and apply rule of lenity to resolve in D’s favor. 

THE ACTUS REUS REQUIREMENT
The requirement that a D have committed a voluntary act can best be understood by analyzing the situations where the requirement was held not have been met. 

CL: 
· actions must be voluntary 
· physical action must be taken toward the commission of a crime
· ensures that the actor would have committed the social harm
· wariness of the state abuse of power
· based on concern for moral culpability and blameworthiness
· raises issues regarding temporal scope of voluntary action

MPC:
· A person is not guilty of an offense unless his liability is based on conduct that includes a voluntary act or an omission to perform an act of which he is physically capable
· reflex or convulsion
· bodily movement during unconsciousness or sleep
· conduct during hypnosis
· a bodily movement that otherwise is not a product of the effort or determination of the actor, either conscious or habitual 

· (1) Acts are punished, not thoughts (Brian Dalton example)
· Mere thoughts are never punishable as crime; we require some overt act
· We don’t punish thoughts alone because of issues with privacy, liberty, proof issues, false positives, administrative problems of being “thought police,” people might not act on their thought and might change their minds between thought and action  
· Hate Crimes aren’t considered thought crimes because there is an ACT that causes the social harm 
· Hate crimes are more serious because they are likely to provoke retaliation, inflicts distinct harms on victims, and incites community unrest 
· WISCONSIN v. MITCHELL (D beats up white kid because of race): court finds that an enhanced sentence is allowed because he acted on his racial hatred and motive may be taken into account for sentencing 

· (2) the act cannot be coerced by the state
· requirement is not met when the government (through its agents) compels the conduct
· MARTIN v. STATE (drunk in public on highway): police bring D out of his house and force him onto public street where he is charged with public intoxication; D was drunk before police arrived and there was no other actions between when they arrived and he was arrested for being drunk in location where police forced him to go. 
· Court says can’t be liable because he wasn’t in public of his own volition 
· HYPO: what if D is at a bar and gets thrown out by bouncer for disorderly conduct then cited on the street for public intoxication? 
· Court would likely find D is liable. Difference is 1) police didn’t actively engage in conduct that resulted in D being on the street and 2) D wasn’t in his private residence when he was moved involuntarily 

· (3) The act must be volitional, as opposed to unconscious 
· physical action must be taken toward the commission of a crime; the action must be voluntary
· voluntary act: a willed bodily movement; a movement of the body that comes about because the person wants to move that part of their body 
· habitual acts generally considered voluntary
· ex: chain smokers (made decision to begin smoking) or daily commuter who changes lanes without conscious awareness (chose to drive route) 
· usually includes coerced acts (e.g., under the threat of death) though a defense is usually available
· Involuntary act: a movement of the body that occurs by accident (e.g., tripping over a cord), force (e.g., being shoved) reflex or convulsion; or during unconsciousness, sleep or hypnosis
· STATE v. DECINA (epileptic man crashes car): even though D was unconscious due to seizure during the act, still criminally liable because he was reckless in operating a car knowing he was subject to seizures
· Issue of time frame: majority looks at broad time frame (D knew he could have a seizure when he got in the car) vs. dissent which looks at narrow time frame (D could not recklessly operate a car if he was unconscious at the time

· (4) Conduct is punished, not status. A D cannot be convicted for merely having a certain status or condition. 
· status: the condition of a person or thing in the eyes of the law; not subject to one’s conscious desire or will 
· ROBINSON v. CALIFORNIA (narcotics addict): statute which criminalizes being a narcotics addict is unconstitutional because it is possible to be convicted without performing any act within the state
· POWELL v. TEXAS (alcoholic drunk in public): statute criminalizing being drunk in public is constitutional because it penalizes an act and not the sole fact of being an alcoholic 
· JONES v. CITY OF LOS ANGELES (homeless ordinance): statute which criminalizes sleeping on the streets at night is unconstitutional because it punishes an act that is an unavoidable consequence of the status (homeless)

· (5) Generally, a failure to act (an omission) that causes social harm cannot satisfy the act requirement 
· but an omission can satisfy the requirement when there is a legal duty to act 
· if a legal duty to act is established, D must know of the harm befalling the victim and be physically able to help the victim for him to be held liable for omission 
Establishing the Legal Duty to Act
· When is there a legal duty to act? 5 situations
· (1) if there is a statutory duty to act
· ex: failure to pay taxes, failure to register as a sex offender)
· ex: good samaritan statutes
· (2) arising out of a special relationship
· person has assumed care duties via relationship and the other person is somehow dependent (young, incapable, sick, etc.)
· PEOPLE v. BEARDSLEY (the one with the affair and the morphine): no legal duty to get victim medical attention because D and V were not married even though D knew victim ingested morphine
· parent/child, husband/wife, master/servant
· PEOPLE v. HOWARD (child dies after being abused by mother’s boyfriend): mother had legal duty to protect her child from being beaten by mother’s boyfriend; mother acted recklessly which directly resulted in child’s death
· (3) if otherwise imposed by civil law (duty arising out of contract)
· eldercare, babysitter, caretaker 
· PEOPLE v. PESTINIKAS (elderly caretakers starve old man): D entered an oral contract to care for V, thus their failure to provide food and medical care which caused the death is grounds for criminal liability
· (4) created the risk, placed another in peril
· (5) duty can be created by assuming care for someone and excluding others
· generally, no duty to rescue a total stranger, though some states have Good Samaritan Laws which require citizens to help
· IVERSON CASE (worst person on the planet): man sees his friend sexually assaulting 7yo girl but does nothing to stop it; friend ends up murdering girl; man cannot be charged with anything

· Voluntary act analysis:
· (1) Was there an act? Was the act conscious and voluntary?
· (2) Was there a failure to act? 
· Was there a legal duty to act?
· Does a statute impose a duty toward the v?
· Is the omission defined as a basis for liability in the statute?
· Is there a special relationship with the v?
· Is there a contractual duty?
· Did the D voluntarily assume care of the v?
· Did the D create the risk of harm to the V?
· (3) Was the D aware of the harm and physically capable of acting? 

THE MENS REA REQUIREMENT
A. Generally
· every “material element” of every offense has a requisite intent
· two conceptions of mens rea:
· old/broad construction “culpability”: an actor possesses “mens rea” if he or she realized that he or she was doing something wrong
· modern/narrow conception “elemental”: an actor’s mens rea consists of the mental state or states described in the statute; mental states attach to objective elements of the offense
· Mens rea steps 
· Step 1: The rule: determine intent for each element (consider text, precedent, statutory purpose/effect)
· Step 2: The Conduct: determine defendant’s actual intent for each element (infer from extrinsic evidence)
· MPC categories: purpose, knowledge, recklessness, negligence 
· CL categories: maliciously, intentionally, willfully, recklessly, negligence 

B. Intent (MPC: purpose and knowledge; CL: intentionally, willfully, maliciously)
· Purposely (MPC): conscious object to engage in conduct of that nature, to cause such a result or D aware of the existence of such circumstance or he believes or hopes that they exist
· CL traditionally wraps purposely and knowingly into one concept and uses words like “intentionally”, “willfully” or “maliciously”
· Maliciously: definition changes by case, the hardest standard to prove; usually interpreted to include reckless conduct as well 
· REGINA v. CUNNINGHAM (man who steals gas meter): issue of defining “maliciously”; jury should have been instructed to decide whether D foresaw the removal of the gas meter as possibly causing injury but removed it anyway
· REGINA v. FAULKNER (sailor stealing rum w/ match): maliciousness means reckless or higher; reckless is subjective while negligence is objective
· Intentionally: purpose to cause a specific harmful result OR awareness that harm that is likely (almost certain) to result from action, although that harm is not the primary purpose in acting
· The Specific Intent / General Intent Distinction
· specific and general intent only in common law; eliminated by MPC 
· specific intent: refers to crimes that require proof of further purpose (“X with intent to Y”), or an actual purpose/knowledge requirement
· requires proof of:
· intent to commit some future acts
· special motive or purpose or
· awareness of an attendant circumstance 
· ex: larceny is the trespassory taking and carrying away of personal property with intent to permanently deprive the other person of his property
· in the common law, specific intent offense explicitly contains one or more of the common law magic words (maliciously, willfully, intentionally)
· general intent: when required mental state entails only the intent to do the act that causes the social harm
· ex: battery is the intentional application of unlawful force to the person of another
· in the common law, general intent offense requires proof of a culpable mental state but does not contain a specific intent 
· PEOPLE v. ATKINS (burning down their enemies house while drunk): voluntary intoxication is only a valid defense when the crime requires specific intent
· Issues with Intent:
· Inferring Intent from circumstantial evidence: Jurors are permitted to infer intent from the surrounding circumstances even if D claims that the social harm resulted from an accident
· natural and probable consequences doctrine: look at the likely consequences (some jurisdictions limit to murder offenses)
· deadly weapon rule: if a deadly weapon is directed at a vital part of the human body, one can infer intent
· STATE v. FUGATE (robs a store and shoots owner in basement): intent to kill may be presumed where the natural and probable consequence of a wrongful act is to produce death 
· Conditional Intent:  When D intends to commit a particular act only upon a certain condition, the ct says that condition is irrelevant unless it negatives the harm or evil sought to be prevented 
· Transferring Intent
· typically, the intent to cause one kind of harm cannot serve as proof of intent for another kind of harm (as in Regina v. Faulkner)
· the exception to this rule is in the case of an intentional killing (i.e., homicide)
· PEOPLE v. SCOTT (drive by killer): D can be held criminally liable for the attempted murder for the intended victim who survived and for the murder of the unintended victim who died 

C. Knowingly (MPC is knowingly, CL lumps in with intent)
· Knowingly (MPC): D is aware that it is practically certain that his conduct will cause such a result or that such circumstances exist
· statutes will sometimes use the term “willfully” instead of knowingly 
· Issues with Knowledge: 
· Subjective standard: the test is whether the D actually knew or believed something, not whether a reasonable person in D’s position would have
· if a D can show that he was unusually stupid or gullible, he may escape knowledge 
· Willful blindness = Knowledge: conscious/deliberate avoidance of confirming the existence of a fact constitutes knowledge
· “act with an awareness of a high probability of the existence of the fact in question”
· operative dynamic is that the D is trying to cheat the law
· UNITED STATES v. JEWELL (marihuana in the car): D arrested driving with 110 lbs of marijuana in the car in a secret compartment in the trunk. Said he did not know what was it in but was paid $100 to drive car across border. Ct rules that his willful refusal to check what was in the trunk, though he suspected it was something illegal, was enough to satisfy knowledge. 
· Need not know of illegality: prosecution does not need to prove that D knew what he was doing was illegal - ignorance of the law is still no excuse

D. Recklessly (same under MPC and CL)
· Recklessly: D consciously disregards a substantial and unjustifiable risk that the material elements will result from his conduct or that the material element exists
· risk must be of such a nature and degree that, consider the purpose of the actor’s conduct and the circumstances known to him, its disregard involves a gross deviation from the standard of conduct that a law-abiding person would observe in the actor’s situation
· if there is a justification for taking the risk, they aren’t acting recklessly
· Also under subjective standard - D must be aware of the high risk stemming from his conduct 

E. Negligently (same under MPC and CL) 
· Negligently:  D should be aware of a substantial risk that the material element will result from his conduct or that the material element exists
· the risk must be of such a nature and degree that the actor’s failure to perceive it, considering the nature and purpose of his conduct and the circumstances known to him, involves a gross deviation from the standard of care that a reasonable person would observe in the actors situation
· common law equivalent: “negligence” like in a tort, “criminal negligence” or “gross negligence” is the equivalent as MPC negligence
· civil standard: not exercising a standard of care a reasonable person would under the circumstances
· criminal standard: must be a gross deviation from the standard of care
· STATE v. HAZELWOOD (petroleum dump in Alaska): court adopts a civil standard of negligence saying it is sufficient to ensure that criminal penalties will be imposed
· SANTILLANES v. NEW MEXICO (woman’s boyfriend kills child through abuse): court adopts a criminal standard - standard adopted will vary between jurisdictions
· Subjective v. Objective standard
· subjective: asks what D actually intended or knew (reflected in purpose, knowledge, recklessness definitions); punishes D’s actual bad thoughts
· objective: asks what D should have reasonably known (reflected in negligence); holds D to standard of care/conduct 

F.  Strict Liability Crimes
· Strict Liability: crimes for which no mental state is required; it doesn’t matter what you were thinking, all that matters is that you acted
· not based on moral fault, only social harm
· courts have a strong presumption against strict liability offenses
· no defenses for strict liability crimes 
· MPC v. Common Law
· MPC default rule: 
· if no mental state element appears in the statute, then the default mental state is recklessness
· statute will explicitly state that legislative purpose is to create a strict liability offense
· abolishes the idea of strict liability in almost all instances, requiring a mens rea of recklessness unless one has been provided by legislature 
· allows for strict liability for those offenses designated “violations” rather than “crimes”
· Common Law default rule: 
· if no mental element appears, courts assume leg. intended statute to be a general intent crime with a negligence standard 
· Where do you find strict liability?
· almost never: common law crimes, offenses (rape, murder, arson)
· not very often: welfare offenses (pollution, adulterated milk, etc)
· almost always: violations, adultery, bigotry, statutory rape
· What factors are typical of strict liability
· no mens rea specified in the statute
· crime did not exist at common law (long history in courts; has a lot of baggage and attached mens rea)
· statute aimed at promoting health, safety, welfare
· the statute punishes an omission (neglect)
· control of a dangerous instrument
· legislative policy may be undermined by a mens rea
· D is in a position to prevent harm and it is reasonable to expect D to act
· social harm is risk of injury as opposed to actual injury
· light stigma and light penalty
· MORISSETTE v. UNITED STATES (took bomb casings from gov. property): D goes on an Air Force practice bombing range and takes used bomb casing that have been lying around for years. He is tried and convicted of “knowingly converting” government property. He defends that he believed the cases were abandoned. Ct says the statute was not a strict-liability one and required P to show an intent to steal.  
· COMMONWEALTH v. BARONE (woman hits motorcycle): D is turning and hits a motorcycle with her car. Ct finds that the statute clearly shows that no matter how unintentionally she acted, she was guilty. strict liability upheld 

MISTAKE AND IGNORANCE 
· general rule is that ignorance or mistake of fact or law is a defense when it negatives the existence of a mental state essential to the crime charged
· MPC does not distinguish between mistakes of fact and mistakes of law; common law does
A. Mistakes of Fact
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· Generally
· when a person makes a mistake and causes harm, it is difficult to say that they made a choice to violate social norms and are therefore blameworthy 
· a case in chief defense - one or more of the mens rea required under the statute hasn’t been proven 
· Common law or MPC jurisdiction?
· Common law → general/specific intent
· If specific intent crime → honest/good faith belief
· If general intent crime → honest and reasonable
· strict liability crime → no mistake is a defense
· 
· MPC → doesn’t distinguish b/t general and specific intent
· Defense if it negates the mental state required for the commission of the offense
· apply honest mistake to those mens rea standards that require subjective awareness (purpose, knowledge, recklessness)
· apply honest and reasonable to those mens rea standards that require objective awareness (negligence - standard doesn’t require conscious awareness)
· Ignorance or mistake as to a matter of fact or law is a defense if:
· the ignorance or mistake negates the mens rea required to establish a material element of the offense
· the law provides that the state of mind established by such ignorance or mistake constitutes a defense (particularly relevant to mistake of law)
· Does MPC preserve the “legal wrong” doctrine?
· it does, but just reduces to grade of punishment that they would have been convicted at if the facts were as he believed them
· Legal wrong doctrine – D will be found guilty of the charged offense but only punished at the penalty set for the other, lesser crime
· PEOPLE v. NAVARRO (taking beams from construction site): common law jurisdiction; mistake in good faith is a complete defense regardless of whether that belief was also reasonable
· Theft is a specific intent crime – good faith belief defeats the mens rea element requirement
· BELL v. STATE (prostituting 14 yo D thought was 16): MPC jurisdiction; statute could constitutionally preclude mistake of age as a defense since the conduct would still be illegal 

B. Mistakes of Law
· generally, mistake or ignorance of the law is not a defense
· in very narrow circumstances, there are THREE exceptions where D can raise mistake of law defense
· (1) Reasonable Reliance on official interpretation of the law that is later found to be erroneous
· face of the statute itself
· ex: statute says you can sell alcohol to 18 yo and up, they amend statute to 21 yo and up; someone charged with selling to someone 19 during time when 18 yo statute was in place could raise mistake of law defense 
· obtained from a person or body responsible for official interpretation, administration, or enforcement of the law - may not be based on one’s own interpretation
· can only be people who are officially charged with interpreting the law: cannot be a lawyer, may be satisfied by a judge or DA IF their statements were made in an official capacity 
· concerns about fair notice and entrapment if people were to rely on official interpretations and still be punished for violating the law 
· PEOPLE v. MARRERO (“peace officer”): D, a prison guard, carried a gun because he misread a statute that said that peace officers could carry them. Ct said he could only use mistake of law defense if he correctly read the statute and it was later found to be invalid (policy – don’t want D to get off by saying he misread the statute)
· US v. CLEGG (Afghan arms dealer): D can use mistake of law defense since he relied on official interpretation of the US military; relies on policy that we should not punish people unfairly
· Dissent: D was smuggling guns before the military asked for his assistance and there was no official representation that D’s conduct was lawful
· may not apply to strict liability offenses 
· STATE v. FRIDLEY (revoked license): D drives w/o valid license because he says DMV person told him it was ok. Mistake of law defense is not applicable to offenses where proof of culpability is not required (i.e. strict liability crimes)
· in some rare cases, mistake of law can be used for strict liability if there is a notice or due process issue
· (2) Negation of a Mens Rea - mistake of law can be used in rare cases as defense when the knowledge that an act is unlawful is an element of the crime
· CHEEK v. US (believes taxes are unconstitutional): good faith misunderstanding of the law does not have to be objectively reasonable in order to negate willfulness
· Standard for willfulness – voluntary, intentional violation of a known legal duty
· BRYAN v US (dealing firearms without a license): ‘willfully’ only requires proof that D knew the conduct was unlawful, not proof that he knew of the statute creating the illegality
· (3) Fair Notice and Due Process (The Lambert Exception): lack of reasonable notice
· LAMBERT v. CALIFORNIA (LA felony registration statute): Statute looks like a strict liability crime on its face. Because action being punished was “wholly passive” (presence in LA and omission of registering) and otherwise innocent conduct, and D had no reason to have actual knowledge of requirement  a reason to inquire about whether a requirement existed. Thus the statute as a strict liability crime was unconstitutional for not providing fair notice. 
· STATE v. BRYANT (sex offender failure to register): A sex offender is informed when he is released from prison that he has to register as a sex offender in his state. Statute is strict liability registration requirement which also criminalizes omission and presence. Court holds that the statute provides fair notice because it is aimed at a narrow group of offenders and  D had constructive knowledge of his requirement to register (knew he had to register in his state, proliferation of registration requirements (similar requirements in every state), not “wholly passive” because one would inquire about necessity of registration)  





CAUSATION
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A. Generally
· Causation is technically part of the act requirement; prosecutors must prove causation beyond a reasonable doubt
· applies to crimes which require a result (like homicides) rather than those which proscribe particular types of conduct (like possession)
· ex: homicide requires result that human is killed; possession itself is the conduct, no additional result 
· Must establish both actual and proximate causation! 

B. Actual (or “but for”) Causation
· Generally:
· conduct must be an antecedent but for which the result in question would not have occurred
· but for D’s actions, would the result have occurred when and how it did
· must be an “operative link in a chain of events” which led to the result
· may be one of several causes - doesn’t require the D’s action to be the sole cause that lead to the harm but D’s actions must be a “substantial factor” 

C. Proximate Causation
· proximate cause addresses the question: is it fair to hold the D liable in the case?
· is the harm or manner of the harm foreseeable to an ordinary person? (objective standard)
· doesn’t matter if it was foreseeable to D in particular 
· some courts focus on the foreseeability of the ultimate harm v. manner of harm 
· proximate cause may not be found when conduct’s relationship to harm is “so remote or attenuated” that it would be unfair to hold D criminally responsible 
· deals with issues of intervening causes:
· dependent: acts and events which would not have occurred except for the D’s act (usually foreseeable) 
i. if V’s reaction is foreseeable, it is a proximate cause. If P’s reaction was extremely unusual or bizarre, it cuts off the causal link. 
· independent: acts and events which would have occurred even if D had not acted but combined with D’s actions to produce harmful results (usually unforeseeable) 
i. usually cuts off the causal link but if the actions were foreseeable despite being independent, there might be a proximate cause 
· factors that tend to break the causal chain (opposites show things that preserve causal chain) 
· unforeseeable
· victim contributory negligence
· not “de minimis” - quite substantial 
· not an omission 
· free, deliberate, informed human action 
· not intended result
· apparently safety reached (original force “petered out”)
· COMMONWEALTH v. REMENTER (man chases woman who is hit and killed by a car): Actual cause of death was a car running over woman. Court finds that D was “but for” cause because he triggered the series of events that caused V’s death and D was proximate cause because intervening cause (car) was foreseeable because of where he was chasing her. 
· STATE v. GOVAN: D shoots V in the neck causing her to become quadriplegic and leaving her vulnerable to infectious diseases. She gets pneumonia and dies. Ct finds D is the but for cause (but for D’s shooting her, she would not have died when and how she did) and proximate cause (her injury was foreseeable and V’s pneumonia was dependent on D’s actions). D argues that she lost her will to live and that broke the chain of causation - Ct says it does not break the chain because he made her lose will to live
· HENDERSON v. KIBBE: D robs V and leaves him on the side of the highway, intoxicated and in the freezing cold. D argues that a truck hitting V was an independent intervening cause that breaks chain. Ct says reasonable evidence that result was foreseeable. 

HOMICIDE
A. Generally:
· any unlawful taking of the life of another falls within homicide. Two principal kinds are murder and manslaughter:
· Degrees of murder: in CL, divided into first and second degree murder. First degree limited to murders committed with “premeditation and deliberation” and to killings committed during the course of certain felonies. 
· Two kinds of manslaughter:
· voluntary: usually, killing in the “heat of passion”
· involuntary: an unintentional killing committed recklessly, grossly negligently, or during commission of an unlawful act 
C. Murder
Common Law
· the unlawful killing of a human being by another human being with malice aforethought
· First Degree requires: 
· an intent to kill OR an intent to commit serious bodily injury (purpose or knowledge) AND
· expressly shown through confession, circumstantial evidence, natural and probable consequences rule (you intend the natural and probable consequences of your action) or deadly weapon rule 
· one of the three following: 
· (1) the murder involved “premeditation and deliberation” OR
· Premediation
· the killer must have reflected upon and thought about the killing in advance
· can occur in an instant/during the crime 
· Deliberation
· refers to the quality of the accused’s thought processes
· a killing that is deliberate is one that is “undertaken with a cool head”
· time to deliberate is not enough - must show actual deliberation 
· STATE v BROWN: D abused and killed child. D argues no first degree murder because no evidence of premeditation and deliberation. Ct holds that repeated blows is not sufficient evidence to show that D actually deliberated 
· STATE v. BINGHAM: D rapes and strangles a woman. P argues that 3-5 minutes to strangle someone provides plenty of time to deliberate. Ct rules that having the opportunity to deliberate doesn’t mean that he did actually do it. 
· GILBERT v. STATE: D premeditated and deliberated in killing his wife of many decades who had dementia and osteoporosis and was in pain. Case shows moral ambiguity in 1st degree/2nd degree distinction. 
· (2) the murder was committed using a means specified in the first degree statute, such as lying in wait, poison or torture OR
· (3) the murder occurred during the commission or attempted commission of an enumerated felony
· Second Degree occurs when: 
· (1) an intent to kill or commit serious bodily injury (purpose or knowledge) without premeditation or deliberation OR
· (2) depraved heart murder (extreme indifference to value of human life) OR
· requires:
· subjective knowledge of a very substantial risk of death  
· indifference to consequences
· no good reason (justification for taking the risk is weak) 
· COMMONWEALTH v. MALONE: D convicted of 2nd degree murder for killing friend while playing Russian Roulette. Ct rules there is an extreme risk of death (point a gun) and it is extremely unjustifiable (just for fun) - aimed a loaded gun at a vital organ and shot several times.
· PEOPLE v. KNOLLER: D owns dogs who eat lady in their apartment. Had been warned multiple times that they were dangerous but didn’t properly restrain them. Ct says she didn’t have know they would kill, only had to know that they were a danger to human life. Just requires a substantial risk that death will result. 
· (3) felony murder rule applies
· requires that D be:
· (1) committing an inherently dangerous felony; may be in the abstract or as applied
· in the abstract: look at elements and determine if conduct the statute describes is inherently dangerous; may rely on experts
· PEOPLE v. JAMES: D cooks meth on a regular basis. A fire erupts and three of her children die. Uses defense that she thought it was safe because she had done it so many times. Ct applies an “abstract test” and says that the statutory elements of the crime show that it is inherently dangerous. 
· as applied: look at how the D committed the crime on a case by case basis
· HINES v. STATE: D is drinking and hunting and shoots his friend because he thinks he is a turkey. Ct uses the “as applied” test to say there was a foreseeable risk of death and thus, it was inherently dangerous. 
· (2) res gestae: killing must be during the course of the felony 
· looks at the relationship between felony and the killing 
· two tests:
· felony and killing must be close in time and distance (if D has reached a place of safety, not done in commission of felony)
· causal connection btwn felony and killing (but for felony, would V have died?)
· PEOPLE v BODLEY: D burglarizes a store and hits someone with his car while getting away. Argues that his escape was after the felony was completed. Ct says it is part of one continuous transaction and killing was committed as part of felony. 
· PEOPLE v. STAMP: D robs a building and the owner freaks out and has a heart attack. Ct says that the heart attack was a direct causal result of the robbery, so the rule applies even though the death was not a natural or probable cause of the robbery. 
· KING v. COMMONWEALTH: D is transporting drugs in a plane. The plane crashes and he is charged for the death of his co-pilot. Ct says felony murder does not apply because there was no causal connection btwn death and felony. Said if they crashed in effort to avoid detection, then it would apply.
· felony must not “merge” with the killing
· used to ensure that states do not use felony murder to avoid proving mens rea 
· does not apply when the underlying felony was an integral part of the felony
· ROSE v. STATE: D shoots his gf. P uses felony murder under assault with a deadly weapon. Assaultive behaviors involve a threat of immediate violent injury and that it merges with felony murder and thus cannot be used 
· killing must not be caused by a third party
MPC
· a criminal homicide committed purposely or knowingly or when it is committed recklessly “under circumstances manifesting extreme indifference to the value of human life” 
· does not distinguish between first and second degree and does not require premeditation or deliberation 
· also recognizes felony murder rule but differs slightly from CL:
· lists felonies where extreme recklessness and indifference are presumed:
· robbery, rape, deviant sexual intercourse by force or threat of force, arson, burglary, kidnapping or felonious escape
· only a presumption, so D can claim that it wasn’t committed in a way that was inherently dangerous 
Manslaughter
Common Law
· the unlawful killing of a human being by another human being without malice aforethought; may be voluntary or involuntary
· voluntary manslaughter
· an intentional killing that would normally qualify as second degree murder but is reduced to the lesser crime through the application of a partial defense, imperfect self defense or diminished capacity
· Two common law approaches:
· old approach: categorical
· adequate means of provocation defined by the following categories:
· aggravated assault/battery (cannot be trivial)
· mutual combat
· witnessing the commission of a serious crime against a family member
· illegal arrest
· caught wife in act of adultery (merely learning of a adultery or cheating by a nonspouse insufficient) 
· mere words were never enough 
· PEOPLE v. AMBRO: D stabs his wife and argues he was provoked. Ct rules that V’s words had the strength of conduct and creates an exception to the mere words rule in instances where verbal revelations of infidelity in a history of ongoing marital discord with a wife who threatens to leave, makes insulting remarks concerning husband’s masculinity and announcement of adultery by wife. 
· modern approach: reasonable person approach
· (1) D acted in heat of passion 
· (2) D must have been subjectively provoked
· (3) a reasonable person would have been provoked (not an ideal person, just an ordinary person with human faults)
· (4) D must not have cooled off and (5) a reasonable person would not have had time to cool off
· (6) there must be a causal link between provocation, passion and killing (v must be the one who provoked D) 
· doesn’t not consider things like temper or psychological things but does include age, gender and some cultural norms 
· PEOPLE  BERRY: D strangles and kills V after v threatens to leave him. D argues that V provoked him throughout an ongoing period of provocative conduct. Ct rules jury should decide whether or not he had time to cool off or whether the time only increased his anger. 
· COMMONWEALTH v. CARR: D wants to present evidence of his psychosexual history to affect jury’s decision of “reasonableness”. Ct says your unique characteristics are not relevant to what a reasonable person would do, they will not be considered. 
· involuntary manslaughter 
· bringing about the death of another human being through “criminal negligence”
· criminal negligence sometimes defined as gross negligence and sometimes as recklessness
· gross negligence: gross deviation from standard of care that a reasonable person would exercise
· recklessness: MPC standard
· COMMONWEALTH v. WELANSKY: D is a nightclub owner who is in the hospital when a fire breaks out because a busboy lit a match to fix a lightbulb and started a fire. Ct says that even if D didn’t realize the danger, he is reckless if an ordinary man under same circumstances would have realized harm (sounds like negligence!). 
· STATE v. WILLIAMS: D’s child was sick and they didn’t take him to the hospital because they were afraid he would be taken away. Ct said they had a duty of care which they failed to meet and imposes a negligence standard. 
· some jdx also recognize vehicular manslaughter
· often carries penalties even less than involuntary manslaughter

MPC
· involuntary manslaughter: committed recklessly (but without circumstances manifesting extreme indifference to the value of human life) or
· negligent homicide: killing that may be involuntary manslaughter under CL would be negligent homicide under MPC; intent to kill is not required
· (1) did the D consciously disregard the risk to human life? If yes, guilty of at least manslaughter, maybe murder
· (2) should D have known of the risk? negligent homicide  
· voluntary manslaughter: when a homicide that would otherwise be murder “is committed under the influence of extreme mental or emotional disturbance for which there is reasonable explanation or excuse” (EMED)
· D was suffering from an extreme mental or emotional disturbance (subjective) 
· reasonable explanation or excuse for EMED (semi-objective) 
· reasonableness is determined “from the viewpoint of a person in the actor’s situation under the circumstances as he believed them to be”
· unlike CL, MPC behavior that triggers emotional response from D doesn’t have to come from the V 
· no requirement for cool off period or specific provocative act 
· STATE v. DUMLAO: D had paranoid personality disorder and thought his wife was involved in sexual relationship with her family members. Accidently shot his mother in law while confronting his brother in law. Ct rules that his disorder was sufficient to warrant providing EMED manslaughter instructions and let jury decide if reaction was reasonable from his viewpoint
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INCHOATE CRIMES
A. Generally
· Inchoate crimes are those that are not so fully formed or developed; imperfect crimes
· do not care about causation because they are incomplete
· Four kinds are recognized:
· attempted crimes
· accomplices
· conspiracy
· solicitation

B. Attempted Crimes
· Generally:
· a person with the intent to commit an offense who performs some act done towards carry it out 
· punishment attempts to discourage behavior
· CL: used to be misdemeanors, now felonies but usually sentence is reduced to roughly half the completed offense
· MPC: punishment for completed crimes and attempted crimes are the same 
· How do we know if someone has attempted? (actus rea issue) Three tests:
· (1) the “dangerous proximity” test: D crosses the line from “mere preparation” when they are in “dangerous proximity” to proscribed conduct/result
· focuses on what is left to be done - so little that we are confident in their attempt to commit 
· once you come within dangerous proximity, you have done all you need to do to impose criminal liability - you have attempted so you cannot renounce your attempt at that point even if you decided not to follow through 
· PEOPLE v. RIZZO: D and three others intend to rob a v. Trying to steal $1200. Has guns and ski mask in the car. Never find the v, stopped, arrested and charged with attempted robbery. D argues they did not come within a dangerous proximity, Ct agrees 
· to show attempt, they would have had to come dangerously near to the taking of Rao’s property. no attempt is made until V came into sight 
· even if V was in the area but they didn’t see him, still no attempt 
· (2) the “unequivocality” test: conduct must demonstrate that actor’s intent to commit the crime was unequivocal
· focuses on what is left to be done
· only when D’s intent was clear and their conduct indicates they are unequivocal about committing the crime can attempt be imposed 
· PEOPLE v. STAPLES: D is a mathematician who decides to mastermind a bank robbery. He rents a room above the safe and plans to drill a hole through his floor.  
· when he started drilling, his intent was unequivocal - his intent was clear
· EX: D threatens to kill V for harassing the D’s wife. D later sees v standing next to a friend who is a plain clothed police officer. D walks up to V with a rifle and the police officer arrested him for attempted murder. 
· Ct says no attempted murder - could have maimed, assaulted or killed - his conduct is equivocal 
· (3) the “substantial step” test  (the MPC test) 
· D must take a substantial step toward the commission of the crime 
· a substantial step is strongly corroborative of the actor’s criminal intent
· focus is on what the actor has already accomplished rather that what is yet to be done 
· STATE v LATRAVERSE: D tries to intimidate V, an undercover cop, from giving testimony against him. D found outside of V’s house with matches, a can of gasoline, a baseball bat and a threatening note. 
· Ct says evidence shows that D took a substantial step 
· abandonment must be complete and voluntary. will not be if it is motivated by either
· (1) unanticipated difficulties like unexpected resistance or circumstances that increase the probability of detection or apprehension OR 
· (2) decides to postpone until another time or substitute another victim  
· Mens Rea for Attempt
· CL: Requires intent (or purpose - not knowledge) to commit the underlying offense
· even if the target offense does not require intent to cause the harm, an attempt to commit that offense always does
· attempts are always specific intent crimes
· MPC: Purpose OR knowledge ok 
· PEOPLE v. HARRIS: D charged with attempted murder based on him shooting at her as she attempts to flee from their dispute. D argues that the jury instructions were wrong because he had to intend to kill, not just intend to do great bodily harm. Ct agrees, saying an intent must exist to bring about the result described in the crime of murder (i.e., death of another). 
· STATE v. HINKHOUSE: D knows he has HIV and that it is a deadly disease and infecting someone is “like murder.” D continues to have unprotected sex with a number of women who he lies to about his status until he meets a woman he wants to marry who he only has protected sex with. Charged with 10 counts of attempted murder. D argues evidence is insufficient to show he intended to cause death to any of his victims but that he just acted with reckless disregard of the consequences of his conduct. Ct says evidence shows he intended to kill. 
· knew he was HIV positive and it was terminal, knew it was deadly to the women, knew transmitting the disease was “murder”, pattern of exploitation over a long period of time
· Can someone be convicted for attempted felony murder? No clear evidence of intent to kill so no attempted murder. No such thing as attempted felony murder or attempted manslaughter. You have to have intent to kill. 

Defenses to Attempt crimes - Impossibility 
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· some external fact that the D is not aware of that prevents the commission of the crime 
· Four types under CL:
· three are valid defenses:
· pure legal impossibility: intended act is not criminal (ex: Giants gear to Dodgers game isn’t illegal even though you think it is) 
· legal impossibility: something about the attendant circumstances that make it impossible (ex: you bribe a juror but he’s not really a juror) 
· inherent factual impossibility: D believes facts are present that constitute the crime but facts make it impossible to do so (valid defense)
· ex: D wants to sink battleship with BB gun
· one invalid defense:
· factual impossibility: D made a mistake regarding external fact that makes it impossible to commit the crime but D had the criminal intent to commit the crime  (ex: shooting a defective gun) 
· Under MPC, we look at culpability. Assess the D’s culpability based on the facts as he or she believed them to be. (pure legal and pure factual) 
· US v. THOMAS: Two D’s are at a bar and V passes out while dancing with one of them. They say they’ll take her home but rape her in the car. V still passed out so they take her to the hospital and find out she died before they raped her! Charged with attempted rape. Argued it was legally impossible for them to attempt to rape because she was dead and being alive is essential to rape. 
· Ct says CL too arbitrary so they look to MPC. Assess the D’s culpability based on the facts as he or she believed them to be. Can’t be convicted of rape because she was dead but they didn’t know that and thought they were raping her so they are culpable. Ct says guilty of attempted rape 

C. Accomplice Liability 
· Generally
· derivative in nature - hold someone responsible for the action of another 
· theory of guilt - not a separate category of crime 
· one is not guilty of being an accessory to murder, one is guilty of murder
· BUT accessories after the fact or before the fact are charged with a different crime. here, we look only at accomplices during the crime 

An actor must do two things to be an accomplice: 
· (1) engage in an act of encouragement or assistance (AR)
· there must be some act or omission that encourages the commission of the target offense
· mere presence is into enough; must be some affirmative conduct, acts or words from which a reasonable inference can be drawn that A’s purpose was to encourage the commission of the crime
· CL: must in fact aid P in the committing of the crime - any assistance no matter how trivial is enough
· MPC: must provide actual or attempted aid
· broadens the scope of the act requirement for accomplice liability 
· person must agree to aid or attempt to aid in its commission or fail to make a proper effort to prevent commission of the offense if there is a legal duty 
· PACE v STATE: D, his wife and child and Rootes pick up a hitchhiker. Rootes robs hitchhiker in the car with a knife and D does nothing to stop him. D charged with accomplice in robbery.
· Ct says failure to intervene does not constitute encouragement. Mere presence is not enough.
· (2) must have intent to commit the crime (MR) - three ways to prove MR under CL:
· (1) traditional purpose or intent to encourage the object crime - accomplice must:
· (1) act with the purpose of aiding or encouraging the primary actor AND
· (2) intend to commit the target offense 
· WILSON v. PEOPLE: D and Pierce meet up and are drinking. D notices his watch is missing and accuses Pierce of taking it. They fight but make up and eventually come up with the idea of robbing a liquor store. D boosts Pierce in through a window and then calls the police. D says he just wanted to get Pierce in trouble. D says he had intent to aid but not intent for target crime to be committed so he should not be held liable. 
· Ct agrees with D, invoking that accomplice must satisfy BOTH intent to aid and intent to commit crime. 
· (2) accomplice in the conduct - accomplice must
· (1) have the mental state otherwise required for the target offense AND 
· (2) intend to aid the other person in the conduct that constitutes the offense
· STATE v. FOSTER: D’s girlfriend was raped and robbed. She described to D what he looked liked and D and friend went to look for him. Found him and D said he was going to get girlfriend to verify and left friend with a knife. V tried to leave and ran into knife and died. D charged with criminally negligent homicide 
· Ct says even though you cannot attempt or conspire to commit an offense that doesn’t require intent, you CAN be an accessory to such an offense if you intentionally assisted while having the level of culpability as to the underlying crime that is required by that crime 
· D intentionally aided and encouraged (handing knife, confining V) and was negligent with regard to result
· (3) natural probable and foreseeable consequences doctrine
· liability is extended to reach the actual crime committed, rather than the crime intended, when the criminal harm is naturally probably and foreseeably put into motion
· extends liability even when D doesn’t intend for target crime to take place but it is the natural and probable consequence of something they intended  
· if you put criminal conduct into motion, you should be held responsible for the natural and probable consequences of that crime, even if they go beyond what you put in motion 
· government must prove that the crime that actually occurred was within the reasonably predictable range of events 
· ROY v. US: undercover informant (Miller) approaches D to buy a gun. D says you have to go talk to Ross to buy the gun. Ross doesn’t sell D a gun but robs him instead. D held as accomplice in armed robbery but argues that he didn’t know that Ross was going to rob Miller. Ct looks to two theories: 
· A: that he knowingly and intentionally participated in robbery
· P suggests that Roy set up the sale so he may have known and intended for robbery - Ct says that’s not enough evidence 
· B: natural and probable consequences theory - liability extended beyond the crime contemplated to the crime actually committed when it is a natural and probable consequence - Ct says not enough evidence to show this either
· Rule: an accomplice is liable not only for those crimes committed by a co-felon which he intended or agreed to facilitate, but also for any additional crimes which are reasonably foreseeable.
· MPC accomplice liability: 
· uses the first two CL tests but abolishes the natural and probable consequences doctrine
· maintains accomplice in the conduct for result crimes 

D. Conspiracy
· Generally:
· exists when two or more people agree to commit the object crime with proof of an overt act by one or more of the parties to such an agreement in furtherance of the conspiracy 
· under CL you can be charged with both conspiracy and the offense, under MPC only one or another 
· a specific intent crime - must intend with a purpose to do something else
· conspiracy starts as soon as there is an agreement 
· Mens rea (CL and MPC essentially the same) 
· (1) must intend to agree and (2) with the purpose of committing the object crime
· beyond mere knowledge
· may be established without express communication among all the conspirators 
· PEOPLE v. SWAIN: D’s shoot and kill a boy. D’s fingerprint is found in the van. Charged with conspiracy to commit murder and murder itself. D found not guilty of murder but guilty of conspiracy to commit murder. 
· D says you cannot purposely be extremely reckless. Says you have to have intent to kill because to satisfy mens rea (2) you have to have intent to commit the object crime. 
· Ct says conspiracy requires intent to agree and intent to commit target crime. When target crime is death, you have to intend to kill. Anything less than that is insufficient. 
· Exceptions to intent to commit the target crime:
· Serious crime exception: knowledge is sufficient to establish agreement with intent/purpose to commit the object offense when the offense is serious (ex: terrorism) 
· Stake in the venture: purpose may be inferred from knowledge when the D has a stake in the venture 
· Actus Reus
· requires an agreement to participate in the criminal enterprise. 
· must go beyond mere intention and into agreement 
· unlike accomplice liability, actual aid is not required
· CL: bilateral - must be two people
· MPC: unilateral approach - one person enough (broader)
· most jdx have added an additional requirement that there must be an “overt act” in furtherance of the conspiracy 
· shows that a conspiracy has started and that the agreement was a serious one
· may be relatively minor and still in the preparatory phase (like a telephone call) 
· STATE v. PACHECO: D agrees to participate illegal activities with an undercover agent. D charged with conspiracy to commit first degree murder. D says he did have intent but that the statute requires a bilateral agreement and since the undercover agent never actually agreed (had no intent to actually commit the crime) only a unilateral agreement existed here 
· Ct engages in statutory interpretation - looks to the plain language and legislative intent - to define agreement to require two people. (CL approach) 
· Scope of conspiracy
· utilizes a form of vicarious liability
· Pinkerton Rule: establishes that a D is responsible for everything in furtherance of the conspiracy even if they are unaware of the expanse of the conspiracy - they are responsible for the “totality” of the conspiracy 
· those acts which falls within the scope of the conspiracy
· those acts done win the furtherance of the conspiracy
· those acts that are reasonable foreseeable consequences of the conspiracy
· MPC drafters reject the Pinkerton Rule 
· US v MOTHERSILL: A drug distribution ring where members of the operation kill a rival gang member. One of the members knew about the killing and D got antsy that she would tell someone about the killing and they would be caught. He made a bomb and put it in his trunk. When he was pulled over by a police officer for speeding, the bomb went off and killed the officer. All members of the drug ring convicted of officer’s murder under conspirator liability theory. 
· you’re vicariously liable for anything done in the scope or furtherance of the conspiracy which is foreseeable 
· Ct says that killing individuals was a reasonably foreseeable consequence of the ongoing conspiracy 
· there was a substantial amount of drugs and money involved
· conspirators have awareness that other conspirators were carrying weapons 
DEFENSES
A. Generally
Two common defense strategies:
· Case in Chief / Prima Facie Defense: create reasonable doubt about some element of the crime; poke holes in P’s story
· when D argues that prosecutor failed to meet its burden of proof on at least one essential element of the crime
· D just had to raise reasonable doubt
· mistake defenses in this category 
· Affirmative Defense: admitting the basic crime but arguing for acquittal based on extenuating circumstances; places burden of persuasion on D to show elements of justification are met
· excuse defenses: D lacks moral responsibility; duress
· justification defenses: D did it because it was justified; [image: ]

B. Duress
· exist because of some recognition that human force from a human being encumbers a D from making a choice out of free will (a negation of their agency to make a choice)
· CL:
· (1) threat of death or grievous injury from a human being to a D or family member 
· must be present, imminent and impending 
· (2) reasonable belief that the threat was real 
· (3) no reasonable escape from threat except through compliance
· (4) D not at fault for exposure to threat 
· generally not available for homicide - no defense in context of murder
· split with regard to felony-murder
· may be used as a mitigating factor at sentencing (for intentional or unintentional) 
· MPC: 
· (1) use or threat of unlawful force against D or third party (does not need to be family member)
· no imminence or deadliness requirement
· (2) people of reasonable firmness would not be able to resist coercion 
· (3) D cannot recklessly place himself in the situation 
· allows duress in murder (intentional killings only - no felony murder rule)
· UNITED STATES v. CONTENTO-PACHON: D is a cab driver who is offered a driving job but is then asked to transport drugs to the US instead. He agrees to think about it but then refuses. Then his wife and family are threatened so he agrees to do it. As he travels, he does not report it to police because he thinks they are corrupt and is told that he will be watched at all time while he travels. When he lands in the US, he allows them to x-ray his stomach and he is arrested. 
· Immediacy: Ct says that he was being watched at all times so the force of threats continued to restrain him 
· Inescapability: a triable issue of fact which the jury should have an opportunity to decide
· he feared police were corrupt and thought he was being watched the whole time
· when he arrived in LA, he allowed them to x-ray which was his first opportunity to submit to authorities 
· Ct rules that he may have been under duress and allows for re-trial. 
· STATE v. HUNTER: D is a hitchhiker who gets in a car with other people who have two guns with them. The car gets pulled over and one of the people in the car shot at the officer. Officer says it was D but other people in the car say it is Remeta. They drive away and go to a grain elevator where there are 8 people. Testimony conflicts as to whether D was an active or passive participant in the in taking hostages. Remeta admits to killing two people from the elevator. D charged with felony murder and tries to use duress defense. 
· SC says that duress should only be limited on crimes of intentional killing and not to killings done by another during a felony -if D acted under duress to the predicate felony would not be guilty of felony murder

C. Insanity 
· Generally:
· there is a presumption of sanity in each criminal case but D may raise insanity defense to challenge presumption 
· excuses what would otherwise be a criminal offense due to a severe mental disability or disease 
· mental illness and insanity are not interchangeable (mental illness is a medical term but insanity is a legal term). Mental illness can affect a criminal case in the following ways:
· (1) unfit to stand trial: wait for D to be fit / competent or forcible medication administered
· (2) not guilty by reason of insanity - usually results in civil commitment
· (3) unconstitutional to execute - forcible medication 
· Proving insanity
· 12 states require proving sanity beyond a reasonable doubt and two thirds place burden on defense
· in most jdx, burden of proof is a preponderance of the evidence
· in federal cts, D must prove insanity by clear and convincing evidence
· Not guilty by reason of insanity means that P has proved all the elements of the crime beyond a reasonable doubt but the D was insane at the time of the crime 
· when a jury acquits a D by reason of insanity, they will be committed to a mental institution for an extended period of time
· we have insanity based on utilitarian and retributive rationale 
· insanity defense allows us for more intentionally rehabilitate offenders with mental disabilities 
· if someone is mentally disturbed, punishment doesn’t help resolve their issues 
· Tests for determining if a D is insane: [image: ]
· M’Naghten Rule: insane if they did not know the nature of quality of the act he was doing or if he did know, didn’t know what he was doing was wrong
· focuses on cognition
· mental disease or defect causes ignorance of law (or social norms of morality)
· associated with very serious disorders - narrow in that in only focuses on total cognitive incapacity
· Good because it is straightforward and strict
· Bad because it doesn’t take into account behavioral problems (only cognitive ones) and inconsistent with medical knowledge about severe mental disabilities (rarely are people so cognitively impaired that they can show they never know what they’re doing)
· MPC: lacks substantial capacity either to appreciate the wrongfulness of his conduct or to conform his conduct to the requirements of law as a result of mental disease or defect
· exception: mental disease or defect do not include an abnormality manifested only by repeated criminal or otherwise antisocial conduct
· US v. FREEMAN: D meets with undercover agent to sell narcotics and charged with counts of selling drugs. D claims that he was insane as a result of his extended drug use which caused “toxic psychosis causing delusions, hallucinations, convulsions and amnesia. 
· Ct says M’Naghten too narrow and applies MPC -lacks substantial capacity either to appreciate the wrongfulness of his conduct or to conform his conduct to the requirements of law? Maybe! if jury believes he had toxic psychosis, there is basis to suggest that he lacks substantial capacity to appreciate wrongfulness 

D. Necessity
· an affirmative defense based on the idea that sometimes the greater good is served by breaking the law rather than obeying it
· Common Law
· D must reasonably believe the harm avoided is imminent
· D must reasonably believe no adequate legal alternatives exist
· Harm caused < Harm avoided  
· Harm caused is the harm the law defining the offense sought to prevent
· Harm avoided is reasonably foreseeable that the time D made the choice 
· D must believe he has chosen the lesser evil and must in fact have done so 
· Direct causal relationship between D’s action and the harm avoided 
· Not preempted by legislative judgement 
· D must not be negligent in bringing about the situation requiring a choice of harms
· limited to situations created by natural forces 
· not applicable to homicide or indirect civil disobedience 
· US v SCHOON: D were protesting the US’s involvement in El Salvador and went into the IRS and threw fake blood on the walls. They were arrested and argue that their protest was necessary to avoid a greater harm (US giving $ to El Salvador where they’re killing people). 
· Ct says this is indirect civil disobedience (violating a law other than the one you are protesting) and that necessity defense is inapplicable to indirect civil disobedience cases
· COMMONWEALTH v. HUTCHINS: D charged with possession or cultivation or MJ. D wanted to argue medical necessity because he is a veteran with a disease which has no cure and serious side effects, including constriction of the esophagus. The MJ controls pain and helps relieve his symptoms. 
· Ct finds that he cannot use medical necessity defense  - this creates a greater harm because it creates opportunities for others to possess drug and that decision should be left to the legislature; legislative judgment prohibited MJ to begin with 
· IN RE EICHORN: D is a homeless man arrested for violating a ban against sleeping in public areas. D says he should be able to present a necessity defense because there are not enough beds to accommodate the homeless population. There was a shelter he theoretically could have gone to but he didn’t because it was far away, dangerous to travel, wanted to stay with others and it is usually full (and was full that night). 
· Ct says sleep is a physical necessity and rules that he can present necessity argument to the jury. There is a question that remains as to whether he was negligent in placing himself if that position. 
· MPC
· (1) conduct that the actor believes to be necessary to avoid a harm or evil to himself or to another is justifiable provided that: 
· (a) the harm or evil sought to be avoided by such conduct is greater than that sought to be prevented by the law defining the offense charged and
· (b) neither the code nor other law defining the offense provides exceptions or defenses dealing with the specific situation involved and 
· (c) a legislative purpose to exclude the justification claimed does not otherwise plainly appear
· (2) when the actor was reckless or negligent in bringing about the situation requiring a choice of harms or evils or in appraising the necessity of his conduct, the justification afforded by this section is unavailable in a prosecution for any offense for which recklessness or negligence …
· questions to ask:
· (1) what harm did D foresee avoiding by committing the crime?
· (2) What harm did the law defining the offense seek to prevent?
· (3) Did the D in fact choose the lesser evil?

E. Self Defense
· Generally:
· A justification defense that says that a D was right in using force to repel an aggressor  
· self-defense is the main (though not only) category of legally justified killings 
· traditional rule: 
· a person is justified in using deadly force if he honestly and reasonably believes that he is in imminent danger of death or serious bodily injury from an aggressor and force is necessary to avoid the danger 
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· MPC Mistaken But Good Faith Belief: When an actor believes the use of force upon a person but the actor is reckless or negligent in having such belief, the justification in unavailable in a prosecution for which recklessness or negligence suffices to establish culpability 
· Imperfect Self-Defense: If an individual had an honest but unreasonable belief in the need for deadly force
· CL: most say no defense, some reduce culpability to voluntary manslaughter
· MPC: reduced to either manslaughter or negligent homicide 
· PEOPLE v GOETZ: Four V’s shot by D on subway. V asked for money from D and D responded by shooting them, aiming to kill. D ran away but turned himself in and admitted to illegally carrying the gun, said he was carrying it because he had been mugged in the past, and admits to shooting them with the intention to kill them. 
· Ct looking to decide whether to measure reasonableness objectively or subjectively. Ct decides it should be objective based on the reasonable person (subjective would allow for absurdities), but we will take into account the actor’s situation. 
· jury acquitted him - why?
· thought he reasonably believed that there was an imminent threat and he used reasonable force
· OR this could be an example of jury nullification - didn’t think he deserved punishment 
· Implicit bias, race and perceptions of threat: we are ingrained with implicit biases against certain people which cause us to perceive threats disproportionately 
· Initial Aggressor Rule:
· In order for a D to utilize self-defense, they must not be the “initial aggressor”
· if D is the initial aggressor, they must cease the confrontation in good faith and express the cessation of hostilities to their opponent
· in many states, if D initiates non-deadly force but opponent escalates to deadly force, D may respond in kind 
· Duty to Retreat
· CL and MPC traditionally requires an individual to retreat if they do so safely
· exception: Castle doctrine: no duty to retreat if you are INSIDE your home or place of work 
· most states have abolished the duty to retreat rule though!
· part of the “stand your ground” laws: there is no duty to retreat from an attacker in any place in which one is lawfully present 
· 22 states have this provision, many others have similar ones including CA
· JENKINS v. STATE: D lived in a trailer park and hears a disturbance outside. He has a hammer and a knife on his work belt. Gets in a confrontation with the guy outside who punches D twice. D takes out his knife and holds it out and D lunges and falls on the knife and dies. 
· Ct says D has no duty or  opportunity to retreat without leaving his family vulnerable. 
· Castle Doctrine doesn’t apply because he was not INSIDE his house
· The Scope of Self Defense 
· Battered Women’s Syndrome: Issues with imminence (CL) and immediacy (MPC)
· utilized to explain the cycle of abuse that battered individuals often confront, which culminates in what some scholars have called “learned helplessness”
· the theory is used in the self-defense context to demonstrate:
· the reasonableness of fear (given past actions)
· the imminence of threat (given pattern and unavailability of alternative options) 
· why the D may not have left the abusive situation or viewed exit as futile
· STATE v. STEWART: D was in an abusive relationship with the victim for many years. V beat her, sexually assaulted her, and threw her daughters out of the house. D tries to escape and is placed in a mental hospital where V picks her up and tells her if she ever runs away again he will kill her. D is cleaning the house and discovers a loaded handgun which she believes he is going to use to kill her. D shoots him while he is sleeping. 
· Ct says imminence did not exist here and in future cases like these, self-defense instruction should NOT be given to the jury 
· Defense of habitation (The Castle Doctrine) 
· typically, deadly force is not permitted in order to protect property
· when defending one’s home or place of work, however, deadly force may be used to prevent what the actor reasonably believes is an imminent unlawful entry and that the intruder intends to commit a felony or kill/cause great bodily injury
· CA: creates presumption that belief that need to use deadly force is reasonable when the v unlawfully entered D’s home 
· doesn’t have to make arguments about reasonable fear as long as someone unlawfully entered home 
· requirements:
· unlawful and forcible entry into a residence by someone who is not a member of the family or the household
· deadly force must be used against the V
· residential occupant must have knowledge of unlawful and forcible entry 
· PEOPLE v. BROWN: V was supposed to lay bricks for D and they got in a fight and D told him to leave without pay. V got angry and began knocking down the bricks with his hammer on the porch. D says V was coming at him on his porch with the hammer. V says he was just knocking down the bricks. D shoots V in the leg. D argues self-defense because V unlawfully entered his home. 
· Ct says that the porch is not part of his residence. Ct says a residence is a place where the reasonable person would not expect some protection from unauthorized intrusions.
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Forcible Rape 
· CL elements today:
· sexual intercourse (AR) - does not need to be completed
· unlawful in nature - husband and wife exceptions included sometimes 
· without consent (MR) - D is aware or should have been aware that V did not consent
· by force or threat of force - corroborative of lack of consent
· Force issues (AR) 
· most jdx do not require resistance, one to the utmost, some require reasonable resistance
· not formally required but jurors take it into account 
· resistance may not be a reasonable requirement because women respond to force differently
· RUSK v. STATE: V says she was raped by D who she met in a bar. D asks for a ride home, V agrees. D asks V to come upstairs, V refuses, D takes keys out of the ignition and says “now will you come up?” V is unfamiliar with the neighborhood and doesn’t know how she is going to get home without her keys. V agrees, goes upstairs, she asks “if I do what you want, will you let me go without killing me?” D says yes, lightly chokes her and then they have intercourse. D says “Can I see you again?” V says yes and says she will see him at the bar where they met. V goes to her car, thinks about what happened, and decides to report it. D says it was consensual. 
· Ct rules that there is no evidence of force so no rape. Imposes a high force requirement.
· RULE: evidence must warrant a conclusion either that the V resisted and her resistance was overcome by force or that she was prevented from resisting by threats to her safety. 
· they say the V’s fear was not enough - D’s actions must be reasonably calculated to give rise to a fear such that the V is unable to resist 
· Consent Issues (MR)
· lack of consent is a required element in CL rape statutes
· highly contextual
· use of force or resistance is often related to consent inquiry
· traditional law required bothhe Dealt
· subjective unwillingness
· external acts refusing consent 
· traditional approach to consent: no means no - must express lack of consent through words or conduct, resisting verbally or physically, to make their refusal genuine and real to make reasonable known the actor their lack of consent
· affirmative consent standards: means words or overt actions by a person who is competent to give informed consent indicating a freely given agreement to have sexual intercourse  
· creates presumption that there is a lack of consent unless shown otherwise 
· IN RE JOHN Z: V consented in the beginning and then says she withdrew her consent. She says she wants to go home, he wouldn’t do this if he cared about her, etc. He continues to have sex with her for four minutes after. Ct finds V withdrew consent and D continued - rape!
· RULE: Even if consent is initially given, if withdrawn and intercourse continues, lack of consent element is satisfied. 
· Defenses
· Rape is a general intent crime
· D may use mistake of fact as a defense but mistake must be honest AND reasonable 

The Death Penalty
A. Generally
a. majority of states due allow death penalty (32) including CA though it is now under review 
i. CA allows for death penalty basically in all first degree murder cases (premeditation and deliberation or an enumerated felony) 
b. the jury decides if the death penalty applies during the penalty phase of the trial 
i. guilt phase: P and D present evidence on first degree murder charge; jury decides if D is guilty
ii. penalty phase: jury weighs aggravated and mitigating factors, nature of crime, etc to decide what punishment will be recommended (including death penalty)
1. if mitigating evidence outweighs aggravated, DP may not be imposed
2. if aggravated outweighs mitigating, jury can use discretion in applying DP 

B. Eighth Amendments / Evolving Standards of Decency
a. Eighth Amendment provides that punishment should not be cruel and unusual 
i. Cts consider retribution and deterrence in determining proportionality under “evolving standards of decency” 
b. To determine “standards of decency”, ct looks at factors like…
i. is there national consensus on this issue?
ii. independent judgment of evolving standards of decency
iii. weighed against general consideration of deference to legislative judgments

C. Limitations on the DP
a. individuals who rape adults or children but do not kill
b. felony murder situations are limited when someone did not kill, attempt to kill, or intend that killing take place (no accomplice liability)
i. BUT it may be imposed if someone was a major participant in the underlying felony and acted with reckless indifference to human life 
c. individuals with significant mental disabilities
i. ATKINS v. VIRGINIA: D found guilty of murder but claims he is mentally retarded because of a low IQ. Ct says no DP because mentally disabled individuals have diminished their personal culpability which means that retributive and deterrence rationales are ineffective. 
1. “Construing and applying the Eighth Amendment in the light of our evolving standards of decency” we therefore conclude that such punishment is excessive and that the Constitution “places a substantive restriction on the State’s power to take the life” of a mentally retarded offender.” 
d. juveniles 
i. ROPER v SIMMONS: D was 17 and a horrible person when threw a woman off a bridge.Ct says no DP for juveniles under a similar rationale as Atkins.
1. “The differences between juvenile and adult offenders are too marked and well understood to risk allowing a youthful person to receive the DP despite insufficient culpability.”
2. Says juvenile offender’s objective immaturity, vulnerability and lack of true depravity should require a sentence less severe than death 
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