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Justifications for Punishment
1. Retribution: backward looking; punishment based on blameworthiness and moral culpability; punishment is proportional to the crime
The Queen v. Dudley & Stephens: they should have used lots, death wasn’t imminent so killing wasn’t necessary, necessity isn’t a defense for homicide; choosing to kill the boy because he was sick and the weakest made them more blameworthy
2. Deterrence: forward looking; assumes criminals are rational actors and will weigh the pros and cons before acting; prevent commission of future crimes
a. General Deterrence
People v. Suitte: father arrested for unregistered handgun, no prior convictions, feared for his safety working in dangerous area; judge gave 30 days jail time and 3 years probation (jail time is general deterrence) but the statute was 1 year mandatory minimum in jail (reduced because low blameworthiness – retribution)
b. Specific Deterrence
3. Incapacitation
4. Rehabilitation
Affluenza Case: rich teen killed 4 people while driving with B.A.C. 3x the legal limit; D was given 10 years probation and alcohol rehabilitation

Administration of Justice
1. Jury Nullification: when jury renders a verdict of “not guilty” despite sufficient evidence of guilt beyond a reasonable doubt (derived from the jury’s constitutional role to render a general verdict without explanation and the Double Jeopardy clause where D cannot be tried for the same offense twice); can only work in favor of D
People v. Williams: one juror did not agree with the statutory rape law and refused to apply it so the judge has a good cause to remove him when he is notified the juror is ignoring the instructions
2. Insufficient Evidence: D can claim his conviction should be reversed because of this, then P simply must prove that a jury could find D guilty; rational jury standard is highly deferential to the jury and favorable to the prosecution
Curley v. U.S.: P proved a rational jury could find D guilty because D was president of his small business and was involved in the business, so we can infer D knew about the mail fraud (charged with conspiracy, which requires purpose to agree to commit a crime)

Due Process (5th Amendment): fair warning to the public; control the discretion of police, prosecutors, and courts; bars retroactivity and vagueness
City of Chicago v. Morales: ordinance prohibits gangs from loitering with each other or others; violates due process (criminalizes non-criminal behavior, up to the police’s discretion, leads to absurd results)

Statutory Interpretation
1. Plain Language
McBoyle v. U.S.: an airplane is not a vehicle within the meaning of the statute of transporting a stolen vehicle across state lines
2. Canons of Construction
a. Legislative Intent
b. List and Associated Terms
c. Statutory Structure
d. Amendments
e. Avoiding Absurdity
f. Constitutional Avoidance
Keeler v. Superior Court: the legislature did not intend for a fetus to be a human being within the meaning of the murder statute
Hypo: D is charged with burglary (breaking and entering of a house, condo, apartment or any other dwelling with intent to commit a felony therein) when he stole equipment from a camper’s tent; D could argue “dwelling” was meant as a catch-all for more permanent living places like the preceding descriptions or that it would be absurd to include a tent within this meaning because someone could steal something from someone’s tent at a tailgate and that shouldn’t be burglary
3. Rule of Lenity: Ambiguities are resolved in the criminal defendant’s favor.
U.S. v. Dauray: “other matter” and “contain any visual depiction” are ambiguous in the statute for child pornography possession

Actus Reus
1. An individual cannot be punished for “mere thoughts” (Dalton)
· Sentence can be increased based on D’s bigoted motives though (Mitchell: hate crime against white boy)
2. Voluntary Act: a willed body movement, including habitual acts
· CL: all elements must be voluntary acts
· MPC: at least one element must be voluntary
· Involuntary act: reflex or convulsion, unconsciousness or sleep, hypnosis, any bodily movement that is not a product of the effort or determination of the actor, either conscious or habitual
Martin v. State: the act cannot be coerced by the state; police forced defendant out of his house and onto the street then charged him with public intoxication
Hypo: defendant gets tossed from a bar then arrested by the police for being drunk and public once he is on the street.  The act requirement is met by the time-slicing approach as used in Decina, where the defendant made the voluntary act of driving while knowingly susceptible to epileptic seizures, though the car accident itself was involuntary as a result of his unconsciousness.
· Hypos:
i. C shoots at a target, but D steps in front of the target at the last minute  voluntary act
ii. A threatens B with death unless B robs a store.  B robs the store  voluntary act
iii. G knows she sleepwalks and takes medication for her condition.  One night, G dreams spiders are crawling all over her youngest daughter and she is pulling them off.  G awakes to find she stabbed her daughter  involuntary (state of unconsciousness); G is different from Decina because you need to sleep but driving is a choice
3. Omission: generally, a failure to act that causes social harm cannot satisfy the act requirement (exception where there is a legal duty to act)
David Cash Vegas Case
4. Legal Duty to Act: defendant must also be aware of the harm befalling V and be physically capable of helping V (lack of $ is not an excuse because you are physically capable of getting a job)
· A Duty Listed in the Statute Itself (i.e., failure to pay taxes)
· Special Relationship (i.e., husband and wife, parent and child, niece to sick aunt who pays room and board, grandma to grandkid when assumed care)
· Contractual Relationship to Provide Care
· Statutory Duty (both criminal and civil)
· Creation of Risk
· Voluntary Assumption of Care
People v. Beardsley: D’s mistress independently consumed morphine and overdosed, and D was not liable for failing to render aid (not his wife and did not create risk)
Commonwealth v. Howard: mom returns home to find her boyfriend beat her daughter but she does not call the police till the next morning  special relationship and created risk (knew the boyfriend was violent and left him unattended with her daughter); duty of care even if it put her in significant risk of abuse
Commonwealth v. Pestinikas: Ds were under contract to care for an elderly man
5. Good Samaritan Statutes: general duty to rescue except if it would endanger oneself or cause one to neglect a duty to others; safeguards the rescuer from the harm befalling V
6. Conduct is punished, not status
Robinson v. California: drug addict
Powell v. Texas: alcoholic found drunk in public and was still guilty because made the voluntary decision to drink
Jones v. City of Los Angeles: homeless

Mens Rea
1. Culpability is determined by mens rea (e.g., kid is in more trouble for breaking the lamp on purpose than by accident)
2. Intent & Malice (CL): purpose and knowledge
a. Specific Intent: intent to do some further act or achieve some additional consequence (e.g., larceny: taking property with intent to permanently deprive V of her property)
b. General Intent: intent to do the act that causes the social harm (e.g., battery)
3. Purpose (MPC)
a. Result: conscious object/desire to produce result
b. Attendant Circumstances: aware/believes/hopes of attendant circumstances
4. Knowledge (MPC)
a. Result: practically certain the conduct will cause such a result
b. Attendant Circumstances: aware of attendant circumstances
c. Deliberate or Willful Ignorance: the only reason D did not know is because D made a conscious effort to disregard what she believed was the material element and made a conscious effort to avoid learning the truth (Jewell: weed in the trunk)
5. Recklessness: conscious disregard of a substantial and unjustifiable risk; minimum mens rea for MPC if none expressed in the statute
6. Negligence: reasonable person would be aware of a substantial and unjustifiable risk; higher standard than civil negligence
7. Transferred Intent
a. G/r: intent to do one thing cannot be substituted as intent to do another (e.g., stealing rum but lighting ship on fire)
b. Narrow exceptions like shooter can be liable for shooting an unintended V (culpable for the crime he was intending to do)
8. Strict Liability: social harm, not moral fault
a. No mens rea
b. Regulates health, safety, or welfare
c. Light penalties and little stigma
d. Newer crimes
e. MPC abolishes it except in regulations

Causation
1. Actual Cause: “But For”
2. Proximate Cause: fair to hold D criminally liable
a. Intervening cause analysis: if intervening cause is independent (coincidental), no liability unless it’s foreseeable

Defenses
1. Case-in-Chief
a. Mistake of Fact
i. For general intent crimes, must be honest and reasonable
ii. For specific intent crimes, must be honest
iii. For MPC, it must negate the mens rea, but if D would be guilty of a crime for the facts as she believed them to be, then guilty
1. For purpose, knowledge, and recklessness, must be honest
2. For negligence, must be honest and reasonable
b. Mistake of Law
i. G/r: ignorance of the law is not an excuse
ii. Exceptions
1. Reasonable reliance on official interpretation
2. Negation of the mens rea (i.e., if knowledge that the prohibited conduct is unlawful is an element of the crime)
a. Example: statute said knowingly poking holes in another’s walls is illegal but D didn’t know it wasn’t her wall – legal character
3. Violation of due process (Lambert exception): D did not know she had a duty to register as a felon in LA and there was no proof of the probability of such knowledge; D lacked fair notice
2. Excuse
a. Insanity
i. M’Naghten (CL): at the time of the act, because of the mental disease/defect
1. D did not know the nature and quality of her actions OR
2. D did not know what she was doing was wrong
ii. MPC: at the time of the act, because of the mental disease/defect
1. D lacked the substantial capacity to appreciate the criminality or wrongfulness of her conduct OR
2. D lacked the substantial capacity to conform her conduct to the requirements of the law
b. Duress
i. CL:
1. Threat of death/grievous injury from a human to D or family member
2. Must be present, imminent, and impending
3. Reasonable belief that threat was real
4. No reasonable escape from threat except through compliance
5. D not at fault for exposure to threat
6. Not available for homicide
ii. MPC:
1. Use or threat of unlawful force against D or third party
a. No deadliness requirement
b. Need not be a family member
2. Person of reasonable firmness would not be able to resist coercion
a. Brings in imminence requirement
3. D did not recklessly or negligently place herself in situation but if D did then no defense for reckless or negligent crimes
4. Available for homicide
3. Justification
a. Self-Defense
i. CL: reasonable belief that all 3 factors exist (take into account size of parties, physical space, events leading up to encounter, D’s prior knowledge of V, and D’s specialized knowledge of similar situations for reasonableness)
1. Imminent threat
2. Force necessary to repel threat
3. Force proportional to threat
ii. MPC: good faith belief that first 2 factors exist (completely subjective); mistaken but good faith belief is partial defense
1. Threat of unlawful force
2. Force immediately necessary to protect self
3. Deadly force OK to protect against death, serious injury, kidnapping, or rape
iii. Battered Women’s Syndrome: cycle of abuse and learned helplessness; shows reasonableness of fear, imminence of threat, and why D did not flee or felt exits were futile
iv. Duty to Retreat if you can retreat safely
1. Castle Doctrine: no duty to retreat when in your home
v. Initial Aggressor cannot claim self-defense unless renounced fight in good faith
b. Necessity
i. CL:
1. Balance of harms
2. Legislature has not spoken
3. Reasonable to believe act will alleviate harm
4. No legal alternative
5. Clear and imminent danger
6. D not at fault
7. Not available for homicide
ii. MPC:
1. Balance of harms
2. Legislature has not spoken (in statute or clear legislative intent)
3. Not available for reckless or negligent offenses if D was reckless or negligent in getting into the situation
a. = Partial Defense
iii. No defense for indirect civil disobedience
1. Other legal alternatives (i.e., petition Congress)

Homicide
1. CL Murder: malice aforethought
a. First Degree: intent to kill + premeditation and deliberation; special circumstances murder (e.g., police officer, hate crimes); eligible for death penalty
b. Second Degree: intent (purpose or knowledge) to kill or commit serious bodily injury
i. Deadly Weapon Rule: allows jury to infer intent when D uses a deadly weapon aimed at a vital organ in the body
ii. Depraved Heart Murder: extreme recklessness and indifference to human life
1. Examples: Russian roulette case, deadly dogs case, shooting in air on NYE hypo, driving car into a crowd, shooting into a crowd
iii. Felony Murder
1. Inherently Dangerous
a. Abstract: the conduct embodied in the statute; good for normal Ds
b. As Applied: the way D committed the crime; good for sympathetic Ds
2. Res Gestae: killing must be during or in the course of the felony and there must be a causal connection between the two
3. Merger Doctrine: felony must not merge with killing; applies to assaultive (intent to harm) felonies
4. Examples: cooking meth case, ran over V after fleeing supermarket robbery case, heart attack after robbery case, NOT weed plane crash case, NOT girlfriend on phone case
2. MPC Murder: no degrees
a. Purpose or knowledge
b. Recklessness manifesting extreme indifference to human life
c. Presumption of extreme recklessness for certain felonies
3. Manslaughter
a. Provocation (CL): heat of passion; mitigation from second degree murder
i. Categorical Approach
1. Extreme assault/battery
2. Mutual combat
3. Caught wife in adultery
4. Illegal arrest
5. Observation of serious crime against close relative
6. Inadequate Provocation:
a. Trivial battery
b. Mere words
c. Learning of adultery
d. Cheating non-spouse
ii. Modern Reasonableness Approach
1. Was D subjectively provoked?
2. Would a reasonable person have been provoked?
3. Did D not “cool off?”
4. Would a reasonable person have not “cooled off?”
5. Was there a causal link between the provocation and killing?
b. Extreme Mental or Emotional Disturbance (MPC)
i. Subjective: D was suffering from EMED (emotional, like heat of passion, or mental, like diminished capacity)
ii. Semi-Objective: reasonable explanation or excuse for the EMED determined from the viewpoint of a person in D’s situation under the circumstances as D believed them to be
4. Involuntary Manslaughter (CL): recklessness or criminal negligence
5. Negligent Homicide (MPC): criminal negligence

Inchoate Offenses
1. Attempt: person with the intent (purpose for CL and knowledge for MPC) to commit the target crime performs some act done towards carrying out the intent; beyond mere preparation; we want to allow police to stop crime but still punish attempts; knowledge is not enough to satisfy intent for CL
a. Dangerous proximity test (CL): People v. Rizzo; most protective of D
b. Unequivocality test (CL): People v. Staples; unequivocal intent to commit the crime; fact-specific
c. Substantial step test (MPC): State v. Latraverse; allows renunciation defense; earliest liability
People v. Harris: if no victims die but
i. A intends to kill V1
ii. B intends to cause severe bodily injury to V2
iii. C acts with gross recklessness towards V3’s life
 only A is guilty of attempt; B is essentially Harris
	State v. Hinkhouse: intended to kill, not just spread HIV; violent, unprotected sex with all 	the women except his fiancé
	Defenses:
a. Abandonment (MPC only)
b. Impossibility
a. Inherent legal and inherent factual impossibilities are defenses
i. Inherent legal example: thinking it is a crime to wear Dodgers gear to Giants stadium – not a crime
ii. Inherent factual example: trying to kill someone with a voodoo doll; trying to sink a ship with a b.b. gun
b. MPC: liability under facts as D believed them to be
c. CL: legal impossibility defense but not factual impossibility defense
2. Accomplice Liability: theory of guilty, not separate crime
a. Act Requirement: engage in an act of encouragement or aid
i. CL act must be actual aid
ii. MPC act can be attempted aid
iii. Mere presence is not enough
b. How to prove mens rea: purpose to encourage
i. Traditional purpose or intent to encourage
1. Stake in the venture: accomplice seeks to gain from the principal’s commission of the crime
ii. Accomplice in the conduct: purpose to encourage the principal actor’s conduct and requisite mens rea required by the statute for the result (e.g., negligence for involuntary manslaughter)
iii. Natural, probable, and foreseeable consequence (CL only): crimes that are reasonably foreseeable from D’s acts even if D lacked the mens rea
3. Conspiracy: separate offense for CL and merges for MPC
a. Mens rea: intend to agree + purpose of committing the object crime
b. Actus reus: agreement + overt act (can be as minimal as a telephone call)
i. CL: bilateral agreement
ii. MPC: unilateral agreement
c. Pinkerton Rule (CL): liability for everything (1) within the scope of the conspiracy, (2) done in furtherance of the conspiracy, and (3) that is a reasonably foreseeable consequence of the conspiracy

Rape
1. Sexual intercourse (actus reus)
a. Act does not have to be completed
2. Unlawful in nature
a. Husband and wife in some jurisdictions
3. Without consent (mens rea)
a. D is aware or should have been aware that the victim did not consent
b. Traditional law:
i. Subjective unwillingness
ii. External acts refusing consent: “no means no”
c. Affirmative consent: “yes means yes” on CA college campuses; lack of consent is presumed unless sober affirmative act expressing otherwise
d. Consent can be withdrawn at any point, and sex following withdrawal of consent is rape (In re John Z.)
4. By force or threat of force
a. Corroborative of lack of consent
5. Resistance requirement:
a. One state: to the utmost
b. Some states: reasonable resistance
c. Remainder states: resistance not formally required, but considered by jurors in determining if force was present
6. Defense: honest and reasonable mistake of fact as to the consent
a. Rape is a general intent crime

Death Penalty
1. Majority of states, including California, and the federal government permit the death penalty
2. Sentence options for 1st degree murder:
a. 25 to life
b. Life without possibility of parole
c. Death penalty
3. 1st degree murder trial phases (jury’s role, not judge’s):
a. Guilt phase: jury determines if D is guilty of 1st degree murder
b. Penalty phase: jury decides if the aggravating factors substantially outweigh the mitigating factors; if they are even or heavier on the mitigating factors, no death penalty
i. Aggravating factors: dangerousness of D, vileness of the crime, etc.
ii. Mitigating factors: D’s upbringing, socioeconomic background, other characteristics, etc.
4. To determine if the death penalty will not violate the 8th Amendment, analyze
a. Retribution: D is deserving and culpable if she can weigh the consequences of her actions
b. Deterrence: we assume Ds are rational agents capable of weighing consequences (not impulsive)
c. Evolving standards of decency: independent policy judgment; judicial restraint/defer to the legislature; is there a national consensus (trend of states)?
5. Limitations: no death penalty for
a. Individuals who rape adults or kids
b. Felony murder if D did not kill, attempt to kill, or intend to kill, but can be if D was a major participant and was recklessly indifferent to human life
c. Mentally disabled (Atkins v. Virginia)
d. Juveniles (Roper v. Simmons)
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ACTUS REUS
Act must be voluntary, i.e., conscious, willed bodily movement.
Involuntary acts include reflexes, convulsions, movement during sleep, unconsciousness, or hypnosis, or anything that is not conscious or habitual.
Failure to act is not generally punished, but an omission where there is a legal duty to act is as long as D is aware of the harm and able to help.
Legal duties are: special relationship (parent to child or spouses), contractual, statutory, voluntary assumption of care, and creation of risk.
Conduct is punished, not mere thoughts or status.
Some jurisdictions have Good Samaritan Statutes requiring people to assist others even where there is no legal duty.
Common law requires all acts to be voluntary, but MPC only requires one act to be voluntary.

MENS REA
MPC Mens Rea Terms
1. Purpose: conscious object to engage in such conduct or cause result; aware (believes) the existence of attendant circumstances
2. Knowledge: practical certainty that conduct is such nature or result will occur; aware (believes) the existence of attendant circumstances
a. Deliberate Ignorance/Willful Blindness: if the only reason D did not know was because D suspected and actively chose to not find out, D satisfies knowledge
3. Recklessness: conscious disregard of a substantial and unjustifiable risk
4. Negligence: unconscious disregard of a substantial and unjustifiable risk, which a reasonable person would have been aware of
Common law “intent” is equivalent to purpose or knowledge.
Recklessness is the MPC default mens rea if none is expressed in the statute.  Negligence is the baseline mens rea for common law.
Courts dislike reading a statute as strict liability and generally only do so when there is no mens rea written, the statute is newer, it is a regulation, it promotes public health and welfare, and there is light penalty or stigma.

CAUSATION
1. But for (actual): link in causal chain
2. Proximate: fair to hold D liable; harm was foreseeable as were any independent intervening causes
An intervening cause may break the causal chain and relieve D of liability if it is independent of D’s action and so unforeseeable and attenuated from D’s action that it would be unfair to hold D liable.

DEFENSES
Self-defense (justification)
Common law:
1. D must not be initial aggressor or must have communicated her desire to withdraw and have attempted to do so in good faith
2. D must have had an honest and reasonable belief that
a. There was an imminent threat
b. Force was necessary to repel the threat
c. Force was proportional to the threat
· Reasonableness takes into account D’s situation: size of the parties, physical space between the parties, events leading up to the encounter, D’s prior knowledge of the assailant, and D’s specialized knowledge about similar situations
· Battered Women’s Syndrome expert testimony can be introduced to explain to the jury the cycle of violence creating learned helplessness: reasonableness of fear (given past abuse), imminence of threat (given pattern and unavailability of alternatives), and why D did not flee or viewed exit options as futile
3. D must not have had a duty to retreat and a safe retreat if she did not do so (e.g., Castle Doctrine if D was in her home – note that an unenclosed porch is not included as part of the home)
MPC:
1. D must not have been the initial aggressor or communicated her desire to withdraw and have attempted to do so in good faith
2. D must have had an honest belief that
a. There was a threat of unlawful force
b. Force was immediately necessary to repel threat
· Deadly force is acceptable to protect against death, serious bodily injury, kidnapping, and rape
· Partial defense is D was mistaken, i.e., reckless or negligent crimes
3. D must not have had a duty to retreat and a safe retreat if she did not do so (e.g., Castle Doctrine if D was in her home or workplace)

Necessity (justification)
Common Law:
1. Balance of harms
2. Legislature has not spoken
3. No legal alternative
4. Reasonable to believe act will alleviate harm
5. Clear and imminent danger
6. D must not be at fault
7. Not available for homicide
Weed and indirect civil disobedience were not necessities, but homeless sleeping on sidewalk was.
MPC:
1. Balance of harms: D must have chosen the lesser of two evils
2. Legislature has not spoken (in statute or clear legislative intent)
3. D must not have been reckless or negligent or will not have a defense for reckless or negligent crimes
4. Available for homicide

Duress (excuse)
Common Law:
1. Threat of death or great bodily injury to D or a family member
2. Present, imminent, and impending
3. Reasonable belief that threat was real
4. No reasonable escape except through compliance
5. D must not have been at fault for exposure to threat
6. Generally not available for homicide, but exception in some jurisdictions for unintentional homicide like felony murder
MPC:
1. Use or threat of unlawful force to D or a third party
2. Person of reasonable firmness would not have been able to resist coercion
3. D must not have been reckless or negligent in placing herself in situation or will not have a defense for reckless or negligent crimes
4. Available for homicide

Insanity (excuse)
Common Law M’Naghten: a person is insane if
1. At the time of the crime
2. Because of a mental disease or defect
3. She did not know the nature and quality of her actions OR
4. She did not know what she was doing was wrong
MPC: a person is insane if
1. At the time of the crime
2. Because of a mental disease or defect (not for abnormalities resulting from repeated criminal behavior like drug abuse)
3. She lacked the substantial capacity to appreciate the criminality or wrongfulness of her actions OR
4. She lacked the substantial capacity to conform her conduct to the requirements of the law

Mistake of Fact
An honest MOF is a defense for specific intent crimes and crimes requiring purpose, knowledge, or recklessness.
An honest and reasonable MOF is a defense for general intent crimes and crimes requiring negligence.
The moral/legal wrong doctrine denies a MOF defense for common law and mitigates the crime for MPC.  It applies when the act would still be a crime under the facts as D believed them to be and only changes the gravity or degree of the crime.

Mistake of Law
Generally, ignorance of the law is not a defense.
There are three narrow exceptions:
1. Reasonable reliance on an official interpretation – affirmative defense
2. Negation of the mens rea (i.e., when knowledge of unlawfulness is an element of the crime) – case in chief defense
3. Violation of Due Process (i.e., when D lacks fair notice – Lambert Exception) – affirmative defense

Impossibility
1. Pure Legal: what D is attempting to do is not a crime, e.g., wearing Dodgers gear to Giants Stadium
2. Legal: D is mistaken about the legal status of something, e.g., whether goods are stolen
3. Factual: there is a physical barrier, which D is unaware of, e.g., sugar instead of cocaine
4. Inherent Factual: D is virtually certain to fail, e.g., using voodoo to kill someone
Pure legal and inherent factual are defenses to both common law and MPC attempt crimes.
Legal is only a defense to common law attempt crimes.
Factual is not a defense to common law or MPC attempt crimes.
Under the MPC, D is guilty for the facts as she believed them to be, e.g., raping a dead girl is attempted rape.

HOMICIDE
First Degree Murder
Intent to kill + premeditation and deliberation
Premeditation can happen during the act or in an instance.  It is the thought to kill.
Deliberation requires more than just time.  It is cool reflection and weighing of the consequences.  Planning, manner, and motive can show deliberation.

Second Degree Murder
Malice aforethought
1. Intent (purpose or knowledge) to kill or commit serious bodily injury
2. Depraved Heart Murder: extreme recklessness manifesting an indifference to human life
a. Grave risk of death
b. Russian roulette, killer dogs, driving or shooting into a crowd, or shooting into the air
3. Felony Murder
a. Inherently Dangerous
i. Abstract: statute
ii. As Applied: D’s manner
b. Res Gestae
i. Temporal Connection
ii. Causal Connection
c. Merger Doctrine: the felony must not merge with the killing, e.g., assaultive felony
Deadly weapon rule allows jury to infer intent when D points a deadly weapon at a vital organ.
Natural, probable, and foreseeable consequences doctrine extends liability to reach the crime actually committed rather than the crime intended when D set it into motion.

Murder
1. Purpose or knowledge
2. Extreme recklessness manifesting an indifference to human life
3. Extreme recklessness may be presumed for certain felonies
a. This presumption may be rebutted

Voluntary Manslaughter
No malice aforethought
Mitigation from second degree murder because of provocation (heat of passion)
1. Categorical Approach
a. Aggravated Assault/Battery
b. Unlawful Arrest
c. Witnessing a Serious Crime against Family
d. Mutual Combat
e. Witnessing Wife in Adultery
f. Inadequate Provocation
i. Mere Words
ii. Trivial Battery
iii. Learning of Adultery
2. Modern Reasonable Provocation Approach
a. D must be subjectively provoked
b. Reasonable person would have been provoked
c. D did not have time to “cool off”
d. Reasonable person would not have had time to “cool off”
· Reasonableness takes into account D’s gender and age but not unique characteristics like culture and temperament
· No gay-panic defense (homophobia)

Manslaughter
1. Recklessness
2. Extreme Mental or Emotional Disturbance (EMED)
a. D must have been suffering from EMED (subjective): heat of passion or diminished capacity
b. There must be a reasonable explanation for EMED (semi-objective): reasonable person from the point of view of someone in D’s situation under the circumstances as she believed them to be

Involuntary Manslaughter
1. Recklessness
2. Criminal Negligence

Negligent Homicide
1. Negligence

MULTIPLE PARTIES
Accomplice Liability
Common Law:
1. Actus Reus: actual aid or encouragement
2. Mens Rea:
a. Intent (purpose) to aid and intent (purpose) for target crime
b. Accomplice in the Conduct: intent (purpose) to aid P’s conduct and requisite mens rea for the crime
c. Natural, Probable, and Foreseeable Consequences
MPC:
1. Actus Reus: actual or attempted aid or encouragement
2. Mens Rea:
a. Purpose to aid and purpose for target crime
b. Accomplice in the Conduct for Result Crimes: purpose to aid P’s conduct and requisite mens rea for the result

Conspiracy MPC and CL are the same except unilateral/bilateral agreement
Common Law:
1. Actus Reus: bilateral agreement + overt act
2. Mens Rea: intent (purpose) to agree and intent (purpose) for target crime
a. Serious Crime Exception: knowledge is sufficient
b. Stake in the Venture: purpose may be inferred when D has disproportionate profits or disproportionate clientele from the illegal crime
MPC:
1. Actus Reus: unilateral agreement + overt act
2. Mens Rea: purpose to agree and purpose for target crime
a. Serious Crime Exception: knowledge is sufficient
b. Stake in the Venture: purpose may be inferred when D has disproportionate profits or disproportionate clientele from the illegal crime
Pinkerton Liability under common law only.  Here, D is liable for all acts within the scope of or in furtherance of the conspiracy and all acts which are reasonably foreseeable consequences of the conspiracy.
Conspiracy is a separate offense under common law, but it will merge with the substantive crime under MPC unless the conspiracy involves a continuing course of conduct.
Abandonment is a defense if D goes to the police.  D is still reliable for everything that happened before her abandonment though.

INCHOATE OFFENSES
Attempt MPC is broader with Mens Rea and imposes liability earlier for Actus Reus
Common Law:
1. Actus Reus: (focus on what D has left to do)
a. Dangerous Proximity
b. Unequivocal Test
2. Mens Rea: intent (purpose) to commit target offense
3. Impossibility Defense
MPC:
1. Actus Reus: (focus on what D has already done)
a. Substantial Step Test: strongly corroborative of D’s criminal purpose
2. Mens Rea: purpose or knowledge to commit target offense
3. Abandonment Defense

FORCIBLE RAPE
1. Sexual Intercourse (actus reus)
a. Does not need to be completed
2. Unlawful
a. Husband and wife in some jurisdictions
3. Without Consent (mens rea)
a. D must be aware or should have been aware of the lack of consent
4. By Force or Threat of Force
5. Resistance Requirement
a. One jurisdiction: to the utmost
b. Some jurisdictions: reasonable resistance
c. Some jurisdictions: not formally required but a jury may consider it

DEATH PENALTY
Courts decide if it is appropriate by assessing:
1. Retribution: culpability
2. Deterrence: if D is a rational agent, then she should consider this when deciding to kill
3. Evolving Standards of Decency (national consensus/trends across the states)
A jury can recommend the death penalty if the aggravating factors substantially outweigh the mitigating factors.
Limitations:
1. Rape
2. Felony Murder
a. Unless D intended the murder, was a significant participant, caused the murder, etc.
3. Mentally Disabled
4. Juveniles under 18


EXAM ESSAY ANALYSIS

ACTUS REUS
1. Was there a voluntary act?
a. Willed bodily movement; must be a conscious and desired movement
b. Involuntary acts: reflex, convulsion, bodily movement during unconsciousness or sleep, conduct during hypnosis, bodily movement that otherwise is not a product of the effort or determination of the actor, either conscious or habitual
MENS REA
1. 


CONSPIRACY FACT PATTERN
1. Are there two or more eligible persons agreeing to commit a crime?
a. CL Bilateral Agreement: D and co-conspirator have purpose to agree
b. MPC Unilateral Agreement: D has purpose to agree
2. Did D commit an overt act after agreeing?
3. Does D join the conspiracy with intent (purpose) to commit a particular crime?
a. If D only had knowledge, is the crime a serious crime such that it is an exception to the purpose requirement?
b. Can we infer purpose from D’s knowledge and stake in the venture (e.g., disproportionate profit or clientele)?
4. What all is D liable for?
a. CL Pinkerton Rule: scope, in furtherance, and reasonably foreseeable consequences
b. MPC Merger: only the substantive crime unless the conspiracy involves a continuing course of conduct

HOMICIDE FACT PATTERN
1. Was there a voluntary act?
2. Was the killing intentional?
a. CL First Degree Murder
i. Was the killing premeditated?
1. Did D think about the killing?
2. Can happen in an instance or even during the killing
ii. Is there evidence of deliberation?
1. Was there an opportunity for cool reflection?
2. Is there evidence of planning?
3. Did D weigh the consequences?
b. MPC Murder
i. Was the killing committed with purpose?
ii. Was the killing committed with knowledge?
c. CL Second Degree Murder
i. Was there express malice present?
1. Was there intent to kill?
2. Can we infer intent to kill by use of a deadly weapon?
3. Was the killing the natural and probable consequence of D’s actions?
d. MPC Murder: MPC does not have degrees of murder (see above)
e. CL Voluntary Manslaughter
i. Is there evidence of provocation?
ii. Does the provocation fall under one of the enumerated common law categories?
1. Adequate Provocation
a. Extreme assault or battery
b. Mutual combat
c. Unlawful arrest
d. Injury or serious abuse of a close relative
e. Witnessing spouse’s adultery
2. Inadequate Provocation
a. Mere words
b. Trivial battery
c. Learning of spouse’s adultery
d. Witnessing adultery by a non-spouse
iii. Does the provocation satisfy the modern common law approach of reasonable provocation?
1. Did D actually act in a heat of passion?
2. Would a reasonable person have been provoked?
3. Did D not have sufficient time to cool off?
4. Would a reasonable person not have had sufficient time to cool off?
f. MPC Manslaughter
i. Is there evidence of extreme mental or emotional disturbance?
1. Was D so disturbed?
2. Would a reasonable person have been so disturbed in the situation and under the circumstances as D believed them to be?
3. Was the killing unintentional?
a. CL Second Degree Murder
i. Was there implied malice present?
1. Did D act with gross recklessness manifesting a depraved indifference to human life?
2. Was the killing committed in the course of a felony?
a. Was the felony inherently dangerous?
i. Abstract: statute
ii. As Applied: D’s specific actions
b. Was the killing in the scope of or in furtherance of the felony? (Res Gestae)
c. Did the killing not merge with the felony?
i. If the felony is an integral part of and included in the homicide, then FMR cannot apply.
ii. If the felony had a separate purpose from the deadly assault, then FMR can apply.
b. MPC Murder
i. Was the killing committed with recklessness manifesting an extreme indifference to human life?
ii. Can we presume extreme recklessness because of certain felonies?
iii. Can D rebut that presumption?
c. CL Involuntary Manslaughter
i. Was the killing committed with recklessness?
ii. Was the killing committed with gross negligence?
d. MPC Manslaughter
i. Was the killing committed with recklessness?
e. MPC Negligent Homicide
i. Was the killing committed with criminal negligence?
4. Did D cause the death?
a. Was D the actual or “but for” cause of the death?
b. Was D the proximate or legal cause of the death?
i. Was D the direct cause of the death?
ii. Was the death foreseeable?
iii. Were there intervening actors?
1. Were their intervening actions foreseeable?
5. Does D have a defense?
a. Did D act in self-defense?
i. Did D use deadly force?
ii. CL Self-Defense
1. Did D honestly and reasonably believe there was an imminent threat of deadly force or serious bodily injury?
2. Did D honestly and reasonably believe deadly force was necessary?
3. Did D honestly and reasonably believe that deadly force was proportional to the threat?
4. Was D the initial aggressor?
5. Was there a duty to retreat?
a. If outside the home, yes if D knew she could retreat with complete safety
b. If inside the home, no (Castle Doctrine)
iii. MPC Self-Defense
1. Did D honestly believe there was a threat of unlawful force?
a. Death
b. Serious bodily injury
c. Kidnapping
d. Rape
2. Did D honestly believe that the use of force was immediately necessary?
3. Was D the initial aggressor?
4. Was there a duty to retreat?
a. If D knew she could retreat with complete safety, yes
b. If D was at home or work, no
5. Did D act recklessly or negligently in her assessment?
a. If yes, partial defense
i. No defense for manslaughter or negligent homicide
b. Did D act out of necessity?
i. CL Necessity: no defense for homicide
ii. MPC Necessity
1. Was there a balance of harms where D chose the lesser of two evils?
2. Has the legislature not spoken in statute or with clear legislative intent?
3. Was D reckless or negligent in getting into the situation or assessing the need for action?
a. If so, then no defense for manslaughter or negligent homicide
c. Did D act out of duress?
i. CL Duress: no defense for homicide
ii. MPC Duress
1. Was there a use or threat of unlawful force against D or a third party?
a. No imminence or deadliness requirement
b. Need not be a family member
2. Would a person of reasonable firmness not have been able to resist coercion?
a. Consider imminence
3. Did D not recklessly place herself in situation?
a. If so, then no defense for manslaughter or negligent homicide
d. Is D insane?
i. CL Insanity: M’Naghten
1. At the time of the killing, because of a mental disease or defect,
a. Did D not know the nature or quality of the act? OR
b. Did D not know what she was doing was wrong?
ii. MPC Insanity
1. At the time of the killing, because of a mental disease or defect,
a. Did D lack the substantial capacity to appreciate the criminality or wrongfulness of the conduct? OR
b. Did D lack the substantial capacity to conform her conduct to the requirements of the law?


Common Law Self-Defense
1. Was D the initial aggressor?
a. If no, go to 3
b. If yes, go to 2
2. Was D a deadly aggressor?
a. If so, did D renounce?
i. If no, no defense (murder)
ii. If yes, go to 3
3. Was D obligated to retreat?
a. If no, go to 4
b. If yes, did D retreat?
i. If yes, go to 4
ii. If no, no defense (murder)
4. At the time of the killing, did D honestly and reasonably believe that: (1) she was facing an imminent threat of death or serious bodily injury, (2) force was necessary to repel the threat, and (3) force was proportional to the threat?
a. If no, does the jurisdiction recognize imperfect self-defense based on honest but unreasonable belief?
i. If no, no defense (murder)
ii. If yes, imperfect self-defense
b. If yes, self-defense
· Reasonable person in D’s situation: size of the parties, physical space occupied by the parties, events leading up to the deadly encounter, D’s prior knowledge of the assailant, D’s specialized knowledge of similar situations

MPC Self-Defense
5. Was D the initial aggressor?
a. If no, go to 3
b. If yes, go to 2
6. Was D a deadly aggressor?
a. If so, did D renounce?
i. If no, no defense (murder)
ii. If yes, go to 3
7. Was D obligated to retreat?
a. If no, go to 4
b. If yes, did D retreat?
i. If yes, go to 4
ii. If no, no defense (murder)
8. At the time of the killing, did D honestly believe that: (1) she was facing a threat of unlawful force, i.e., death, serious injury, kidnapping, or rape, and (2) force was immediately necessary to protect herself?
a. If no, no defense (murder)
b. If so, was D’s belief reasonable?
i. If no, partial defense (defense to murder but not manslaughter)
ii. If yes, self-defense

Common Law Attempt Liability
1. Did D act with the same mens rea required by the crime attempted?
2. Did D also intend to commit the act to cause the result and intended the same circumstances as required by the crime attempted?
3. Did D’s acts satisfy the applicable test:
a. Equivocality Test
b. Dangerous Proximity Test

MPC Attempt Liability
1. Did D act with the same mens rea required by the crime attempted?
2. Did D have:
c. The purpose to do all of the conduct elements of the target offense?
d. The purpose to cause the result (or belief that she would cause the result) of the target offenses?
e. The same mens rea toward the circumstance elements required by the target offense?
3. Did D’s act satisfy the substantial step test?

INTENTIONAL HOMICIDE
1. Was the killing intentional?
a. Purpose: conscious desire to kill
i. Deadly weapon rule: infer D had purpose
b. Knowledge: acting with practical certainty that death will result
2. 1st degree murder?
a. Intent to kill (see #1) with premeditation and deliberation
i. Premeditation: thought to kill
ii. Deliberation: weighing the consequences of the decision
b. Motive, planning activity, etc.: infer D premeditated and deliberated
c. Time alone is not enough to prove premeditation and deliberation
3. 2nd degree murder?
a. Intent to kill (see #1)
4. Provocation to mitigate this to voluntary manslaughter?
a. Categorical approach
b. Reasonable approach

UNINTENTIONAL HOMICIDE
1. Unintentional?
a. Recklessness
b. Negligence
2. Can you infer intent for 2nd degree murder?
a. Depraved heart murder rule
b. Felony murder rule
3. Is this involuntary manslaughter?
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