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Chapter 1: The Basic Principles of Criminal Law:
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I. Criminal Law is the study of behavior punished by society:
a. Sources of Criminal Law:
i. English Common Law:
1. American criminal law is derived from English Common Law. It was established through series of case decisions creating principles of law. 
2. Development of legal principles through “case precedent”
ii. Statutory v. Common Law
1. Statutory law governs States and Federal courts but common law remains important because American statutes incorporate common law language. 
iii. Model Penal Code
1. Model statute drafted by the American Law Institute. It is not binding on the legislatures or courts. 
2. Strong influence for states that have redrafted their codes since the MPC was first drafted in 1962.
II. Justifications for Punishment:
a. Retribution
i. According to the retributivist theory, a defendant “deserves” to be punished because he or she has committed a crime. 
1. Intentional infliction of pain and suffering ona  criminal to the extent that he deserves it because he has willingly committed a crime. 
2. Recognizes the human agency to make choice
3. Respects individual autonomy
4. Must be proportional-the punishment must fit the crime
5. Administers punishment based on blameworthiness or moral culpability. 
6. Backward looking
ii. Criticisms of retributivism: 
1. Will not promote greater good
2. Legitimizing vengeance
3. Relying on emotion and not reason
4. Punishing those that are forced to commit crimes due to unfair social conditions.
b. Deterrence/ Utilitarian 
i. Seeks to regulate behavior-deter others or the individual from committing future crimes: 
1. General: Punishment of individual is used to deter others.
2. Specific: Punishment may also be used to discourage the individual defendant from repeating criminal behavior. 
ii. Based on collective good
iii. Forward looking
iv. Assume that individuals that commit crimes are rational actors. That they way the pros and cons before acting. 
c. Rehabilitation
i. Punishment allows defendant to remedy personal deficiencies that lef him to commit crime. 
ii. Vocational training and psychological treatment. 
iii. Criticism:
1. Resources given to those who don’t deserve them.
2. Belief that society knows what is “for their own good”
3. Assuming all people who commit crimes are merely sick and can be reconditioned. 
d. Incapacitation
i. Punishment, in the form of imprisonment or execution, renders the defendant unable to cause further harm to society. 
ii. Rendering harmless to society a person otherwise inclined to crime. 
iii. Criticisms:
1. Too costly
2. Being ineffective in reducing recidivism
3. Not preventing criminal acitivty that may continue in prison. 
Case:
Regina v. Dudley & Stephens 
i. Facts: The defendants were sailors on a boat in England when they had to transfer to a life boat with no food or water. Dudley, the captain, and Brooks were starving and both agreed to kill the youngest boy on the boat. The court said the boy could not fight back and would have died anyways before they were rescued. 
j. Court held that the defendants must be punished under the retribution theory. 
a. it was necessary to send a message that the defendant conduct was wrong. 
III. The Presumption of Innocence and Proof Beyond a Reasonable Doubt
a. Beyond a Reasonable Doubt
i. Required by the Due Process Clause of the 5th and 14th Amendments
ii. Affirms the presumption of innocence 
iii. Respects the liberty interests at stake
iv. Limits risk of convicting innocent persons
v. Ensures the moral culpability of the individual
vi. Ensures the moral force of criminal law is preserved.
vii. Burden of proof is always on prosecution but may be put on defendant to prove affirmative defense without violating due process. 
b. Costs of such a high standard?
i. Fair warning to the public 
ii. Control of the discretion of police, prosecutors and courts.
iii. Bars retroactivity and vagueness
c. Equal protection Clause of the 14th Amendment 
i. Prohibits intentional discrimination in terms of policing, arrests, prosecution, sentencing, conditions of confinement.
d. Race

Chapter 2: Constitutional Limitations on Power to Punish
Cases: 
City of Chicago v. Morales
i. Facts: The city of Chicago implemented a staute that prohibited “criminal street gang members from loitering.” The Supreme Court ruled the ordinance unconstitutional due to vagueness and it allowed police to have too much discretion. Also, too little notice to citizens who wanted to use the public streets. 
j. A statute must give notice of impermissible conduct.
k. Dissent: Ordinance instilled to protect citizens so not unconstitutional; preventing gang dominion over public streets; people should know the purpose of this ordinance.
McCleskey v. Kemp (Equal Protection) 
i. Facts: Defendant is a black man who was robbing a furniture when a white police officer interfered and D shot and killed him. Convicted of murder with death penalty. 
j. Showed a Baldus Study: black defendant in GA get more death penalty than whites. Defendant has to show purposeful discrimination against him, 
k. Court rejected the study due to policy purposes: said that if accepts his defense, 
Principles of Statutory Construction 
· Principles of Legality: a punishment must be authorized by a law that’s enacted by a legislature or another law; mandates fair notice because there is a statute. Statutory is primary mechanism. 
· Cannons of Construction:
1. Plain Language
2. Cannons of Construction
a. Legislative intent
b. Lists and Associated Terms
c. Statutory Structure
d. Amendments
e. Avoiding Absurdity 
f. Constitutional Avoidance
3. Rule of Lenity
a. Ambiguities are resolved in the criminal defendants favor. 
            Cases:
United States v. Duaray: 
i. Officer arrests man sitting in his car in the park because found three unbound child pornography pictures from magazines.  Court depicts the statute to see if properly charged.
ii. Statute: “other matter which contain any visual depiction...”
iii. Courts Analysis: Court looks at dictionary and found one definition consistent with D and one with Congress; with ambiguity, court decides for defendant. 
· 8th Amendments Functions: Check on states ability to punish.
· An underlying principle in criminal law is that the punishment should be proportional to the crime. 
· Constitutional Principle: against “cruel and unusual punishment requires that a sentence not be disproportionate to the crime. 
· 8th Amendment does not require that the punishment be strictly proportionate to the crime but merely that the punishment is not “Grossly disproportionate” 
· Three Factors used to determine proportionality:
1. Inherit gravity of the offense
2. Sentences imposed for similarly grave offense in same jurisdiction
3. Sentences imposed for similarly grave offenses in other jurisdictions. 
Cases:
Ewing v. CA:
i. D is a repeat offender of burglary, battery, possessing firearm, etc. This case arises because he stole three gold clubs. State has a three strikes policy and D says the statute is unconstitutional; 
ii. Court Held that sentence is justified by the states public safety interest in incapacitating and deterring felons, and apply supported by his own long criminal record. 
iii. Scalia in concurrence says not all crimes should be proportionate to punishment.

Elements of A Crime
I. Actus Reus (criminal conduct)
a. Positive acts and voluntariness requirement
b. Omissions and duty to act
II. Mens Rea (culpable mental state) 
a. Common Law Terms
b. Model Penal Code Standards
c. Strict Liability
III. Mistake of Fact
a. Transferred Intent 
IV. Mistake of Law

CHAPTER 3: THE ACTUS REUS REQUIREMENT
I. Voluntary Act Requirement
a. Individuals cannot be punished for “mere thoughts”
b. Common Law:
i. Physical Action must be taken toward the commission of a crime. 
ii. The action must be voluntary
iii. Willed bodily movement 
iv. Must be a conscious and desired movement
· Just Thinking does not satisfy the Actus Reus Requirement
 Dalton: Dalton pleads guilty of writing obscenity about a minor; challenging prosecution because says allowed to engage in fantasizing. Court held his actions weren’t close enough to the actual harm and to be deemed voluntary, must act in some voluntary way for some for some constitutions. 
· Verbal Conduct may be sufficient to constitute the “actus reus” of a crime such as treason, sedition, solicitation, conspiracy, or aiding and abetting.
Wisconsin v. Mitchell: Black man hates whites; told his friends to beat up an innocent white boy. Held that judges have different sentences based on the offenses (level of intent). Imposing larger sentence due to hate crime does not violate first amendment rights. 
· If Defendant is Physically moved by another, there is no Actus Reus.
Martin v. State: 
i. D convicted of being drunk in public after police had forcible moved him from his house where he was drunk. Court held that because D was not present on the highway due to his own volitional movement he could not be punished.
ii. Statute read, “ any person, while intoxicated or drunk, APPEARS in any public place...” 
c. 	Model Penal Code (2.01(1))
i. A person is not guilty of an offense unless his liability is based on conduct that includes a voluntary act or an omission (failure) to perform an act, which he is physically capable. 
ii. Any act that is not involuntary. Examples of involuntary movements:
1. Reflect or Convulsion 
2. Bodily Movement during unconsciousness or sleep
3. Conduct during hypnosis
4. A bodily movement that otherwise is not a product of the effort or determination of the actor, either conscious or habitual. (Common Law Considers Habitual Actions Voluntary)
· Acting Voluntarily vs. Acting Involuntarily: The Unconscious Defense
· With a voluntary act, a human being and not simply an organ of a human being, causes the bodily action. 
· Consciousness is a matter of degree, and the law treats habitual acts as falling on the voluntarily side of the continuum. 
State v. Decina: D was driving and had previous seizures recently in the past; during a convulsion he swerved his car injuring and killing kids. Court held that D is held liable under his actions because of his awareness of a condition, which he knows, may produce such consequences; His conscious disregard of consequences renders him liable for culpable negligence and the act is in fact voluntary.

II. Failing to Act: Omissions
a. Common Law:
i. The voluntary act requirement is satisfied when the state proves beyond a reasonable doubt that the defendant engaged in a voluntary act or an omission where she had the legal duty to act that caused the social harm.
b. Model Penal Code (Sec 2.01(3)):
i. Liability for the commission of an offense may not be based on an omission unaccompanied by action unless:
1. The omission is expressly made sufficient by the law defining the offense; or 
2. A duty to perform the omitted act is otherwise imposed by law. 
· In order for criminal liability to attach, there must be some sort of legal duty to act, including:
· Special Relationship (i.e., husband and wife, parent and child)
· Contractual Relationship to Provide Care
· Statutory Duty (both criminal and civil)
· Creation of Risk
· Voluntary Assumption of Care
· Defendant must know of the harm befalling the victim and be physically able to help the victim. 
People v. Beardsley: Mistress overdosed on drugs at her boyfriends house. Court ruled that there was no special relationship and therefore no duty to act. Legal duty is different from moral obligation. He did not create the risk of harm, either. 
Commonwealth v. Howard: Mother was aware that her boyfriend beat her child; child died. Court held that mother has a legal duty to act for her child. 
Commonwealth v. Pestinikas: Elderly man had K with couple to provide care for him. Couple left him in a cell with barely any food or telephone and withdrew money from his account and calculated acts to deprive man of thinks necessary to maintain life and thereby causing his death. Court held they had a legal duty to act because they created the risk and had a contractual duty to care. 
· General Rule regarding Good Samaritan: No Legal Rule to Help a Stranger who you see is impaired. 
David CASH: Kid who failed to notify authority when he was aware that his best friend raped and killed a young child. 
III. Conduct v. Status
a. As a general matter, the criminal law addresses conduct or a volitional act (Common Law Doctrine)
b. The Eighth Amendment prohibits the criminalization of a person’s “status” 
i. Noun. “The condition of a person or thing in the eyes of the law
ii. Often not subject to a person’s conscious desire or will
c. The line between conduct and status is not always clear 
Cases:
Robinson v. California: Police officer noticed scars on inside of defendants arm and arrested him under a statute that read, “misdeamnor for either to use narcotics, or to be addicted to the use of narcotics”...”to be addicted” meaning a condition or status of using. Court held that it was not constitutional because criminalizing for status rather than an act. This can be considered involuntary behavior. 
Powell v. Texas: 
· Alcoholic man found drug and arrested under the statute punishing for being drunk in public place. Tried to use defense of alcoholism being involuntary. Court held that the statute did not punish the defendant for the status of being an alcoholic but for his conduct of getting drunk. “Compulsion” is not enough to acquit the defendant because then will be used for various crimes. 
· Dissent says that after the D has his first drink, everything else becomes involuntary. 
· D came to court drunk but had the ability to stop before got super drunk. Shows voluntary actions. 
Jones v. City of LA: Statute punishes homeless people from sitting, lying or sleeping on public sidewalks. The court held that the statute was unconstitutional because it criminalized an involuntary status for being a homeless human in the city of Los Angeles. The defendants made it clear that they could not find shelter during the night in question. 
CHAPTER 4: THE MENS REA REQUIREMENT: (Latin for “guilty mind”)
· As a general matter, each material element of a crime must have a mental element.
· Mens Rea is the mental element of a crime whereas actus reus is the physical element.
· The act does not make one guilty unless the mind follows. 
· Why don’t we punish without regard to mental state? It helps u to identify the appropriate level of blameworthiness to assign to a harmful act. 
Common Law Mens Rea Categories
· Mental Element Terms
· Willfully 
· Doing an act with the purpose of violating the law. OR
· Intentionally acting while aware of the likely circumstances
· Can mean that D intended his act and that act had harmful or illegal consequences. 
· Wantonly 
· Reckless disregard for the consequences of ones behavior. 
· Recklessly 
· Negligently
· In general, this means not exercising the standard of care a reasonable person should under the circumstances. 
· Intentionally 
· Purpose to cause a specific harmful result.
· Awareness that harm that is likely (almost certain) to result from action(s), although that harm is not the primary purpose in acting. 
· Includes both conditional and unconditional intent. 
· Malicious
· Requires some foresight of the consequences
· Awareness of a risk of harm and a disregard of that risk 
· Roughly equated with recklessness 
Regina v. Cunningham: D almost asphyxiated woman when he tore off a gas meter off a wall adjoining her building. Although the law required that D act “maliciously,” the court held that malicious does not mean of evil or wicked intent. Malicious means that D foresaw that his acts might cause harm but nevertheless engaged in them, i.e. D acted recklessly. 


COMMON LAW: General Intent vs. Specific Intent:
· MPC DOES NOT DISTINGUISH BW GENERAL INTENT AND SPECIFIC INTENT. 
· Specific Intent:
· Crime is one that requires proof that the actor’s conscious object (i.e. purpose) was to cause social harm.
· Must act with either the intent to commit a crime or intent to cause a specific result. 
· MPC Equivalent: Purposely or Knowingly. 
· Examples: Burglary Beaking and entering with intent to commit felony. 
· Examples: Larceny taking with intent to...
· General Intent 
· Anything less (i.e. recklessness or negligence) is a general intent crime. 
· The defendant need not intend the consequences of his acts. 
· MPC Equivalent: Recklessly. 
· Usually the lowest level of mens rea for common law crimes because can be inferred from actions. 
· Examples: Battery “intentional application of unlawful force”
People v. Atkins: 
i. D lit forest fire; charged with Arson; argued that evidence of voluntary intoxication should have been allowed as defense for arson because shows lacked requisite mental state for arson. 
j. Court held evidence of voluntary intoxication is inadmissible to negate the existence of general intent crimes; arson is GI. 
Intent & Statutory Interpretation
Intent:
a. Purpose to cause a specific harmful result.
b. Awareness that harm that is likely (almost certain) to result from action(s), although that harm is not the primary purpose in acting.
a. Includes both conditional and unconditional intent. 
c. May be “transferred” in limited circumstances, such as homicide.

 State v. Fugate:
i. D charged with robbed robbery and 1st degree murder; intended to rob garage and during process hit owner with head and shot and killed him. 
j. Court held those circumstances and all evidence shows D had intent to kill. The fact that D used a gun= intent to kill 
Statutory Interpretation:
United States v. Yermian: 
i. D charged with making false statements within federal agency. 
ii. Plain language of the statute  establishes that proof of actual knowledge of federal agency jurisdiction is not required. Court said that the terms “knowingly and willfully” only correspond to making of  “false, fictitious, or fraudulent” statement and not to the fact that it was within federal agency.
United States v. Holloway
iii. D is charged with carjacking. He held the gun to victims  but said he did not intend to use it. 
iv. Court held that at the relevant moment of carjacking, D does have intent to cause harm. 
v. Rule: Intent is present even when criminal PREPARED to use weapon though conditional. Courts always prosecute conditional intent. 
Transferred Intent under both Common Law and MPC:
RULE: Intent to do one thing, such as intending to steal rum, cannot be used as a substitute for intent to do another thing, such as intending to burn a ship. 
	Regina v. Pembliton
i. D threw a rock at his friends to stop a fight and accidently broke a window. Is throwing the rock enough to convict of malicious intent?
j. Court held no, not intentional; the act must be willfully and intentionally done, has to be mental intent. 

RULE: If criminal intends to kill one person but shoots two, then can be held criminally liable for intentionally killing the other person even if that other person was in fact an unintended victim. 
People v. Scott
i. D intended to kill mothers boyfriend. Instead, killed multiple people. Issue I whether doctrine of transferred intent may be used to assign criminal liability to D who kills an unintended victim when the D is also prosecuted for attempted murder of an intended victim. 
j. Court held that transferred intent does apply when when intended to kill one person and shoots two because people who intended to kill one but killed two is still culpable and should get a higher penalty. 
k. POLICY: D who shoots an intended victim with intent to kill but misses and hits bystander instead should be subject to the same criminal liability that would have been imposed had he hit his intended mark. 

Strict Liability Crimes:
a. A strict liability crime does not contain a mental element requirement regarding one or more elements of the actus reus. 
b. Allows for the imposition of criminal liability based on social harm, not moral fault. 
c. Courts have imposed a strong presumption against strict liability offenses. 
d. Typically found in: 
a. Public Welfare Offenses
b. Traditional strict liability offenses (i.e., statutory rape)
c. Regulatory offenses
Morisette v. United States
i. D was junk dealer who was on government property. D had assumed the used bomb casings were abandoned and had no intent of stealing from the government. The statute itself did not actually indicate intent.
j. RULE: Mere omission from the statute of any mention of intent will not be construed as eliminating that element from the crimes denounced.
k. RULE: For acts of larceny, criminal intent must be present for the crime to be punishable, not a strict liability offense. 
Model Penal Code Mens Rea Categories
· A person is not guilty of an offense unless he acted purposefully, knowingly, recklessly or negligently, so as the law may require, with respect to each element of an offense. 
· MPC abolishes common law terminology and the use of specific and general intent categories
· Uses four mental elements that range the most difficult burden (i.e., purpose) to the least (i.e., negligence). 
· Those crimes that carry the most significant penalties generally have a mental element that contains the most difficult burden (i.e., purpose). 
· Strict Liability under MPC
· Abolishes the idea of strict liability almost all instances, requiring at least a mens rea of recklessness unless one has otherwise been provided by the legislature. 
· Allows for strict liability for those offenses designated “Violations” rather than “Crimes.”
b. Purposefully
i. Defendant’s goal or aim to engage in particular conduct or to achieve a certain goal. 
j. Example: Burglary(a) Breaking and entering (b) a dwelling (c) with the purpose of committing a felony therein.  (intent to makes purpose)
c. Knowingly 
a. Knowledge to a virtual and practical certainity that conduct will lead to a particular result. 
b. Result need not be desire of the individual
i. Defendant shoots an occupied apt to break window, but is certain it will hit the occupant. (D acted knowingly in respect to death)
c. Deliberate or Willful Ignorance 
i. Conscious/deliberate avoidance of confirming the existence of a fact constitutes knowledge (elevates reckless thought into knowledge)
ii. Act with an awareness of a high probability of the existence of the fact in question. 
United States v. Jewell 
iii. D charged with transporting MJ. Said she had no knowledge of MJ but evidence was presented that did in fact and may have had knowledge.
iv. Court held that deliberate ignorance and positive knowledge are equally culpable. 
d. Recklessly 
a. A person acts recklessly when he consciously disregards a substantial and unjustifiable risk that the material element exists or will result from his conduct. 
b. The risk must be of such nature and degree that, considering the nature and purpose of the actor’s conduct and the circumstances known to him, its disregard involves a gross deviation from the standard of conduct that a law-abiding person would have observed in the actor situation.
c. Objective standard
d. Raises a question of balancing social utility and probability of a particular type of harm happening. 
e. Negligently 
a. A person acts negligently when they fail to perceive a substantial and unjustifiable risk of harm. 
b. The risk must be of such a nature and degree that the failure to perceive it constitutes a gross deviation from the standard of care. 
c. No requirement of actual awareness of harm. 
d. Objective Standard- what would ‘a reasonable person” have perceived the risk of harm?

CHAPTER 5: MISTAKE AND IGNORANCE
Common Law Mistake of Fact:
· An individual is subject to blame and punishment because of a choice he or she has made to fall below society’s minimal standards and to cause social harm. 
· When a person makes a mistake and causes harm, it is difficult to say that they made a choice to violate social norms and are therefore blameworthy. 
· A mistake may also negate the technical mental element required for imposition of criminal liability under a particular statute. 
	Must be honest & reasonable
General Intent?
  Must be honest
Specific Intent?
Mistake of Fact?




· Common Law Limits Mistake of Fact
· Not every mistake of fact absolves an individual of criminal liability- even if relevant to mental element.
· Legal Wrong Doctrine 
· A mistake of fact relating only to the gravity or degree of crime, not whether a crime was committed at all, will NOT shield a deliberate offender from full consequences of the act. 
People v. Navarro:
i. D charged with larceny; did argues that his mistake of fact was unreasonable but in good faith. 
j. Court held that in a specific intent crime, the mistake can be unreasonable but must be honest. 
Bell v. State:
i. Procured women for prostitution; one of the counts against him is that he procured a girl underage of 16 to prostitution; argues that he should have been able to present mistake of age defense. 
j. Court held that there should be no defense of mistake where if the facts were such that D believed them to be, then the conduct would still be illegal or immoral. 
MPC Approach to Mistake of Fact
· Ignorance or mistake as to a matter of fact or law is a defense if:
· The ignorance or mistake negates the purpose, knowledge, belief, recklessness or negligence required to establish a material of the offense. 
· The law provides that the state of mind established by such ignorance or mistake constitutes a defense. 

· MPC Kind of Preserve the LEGAL WRONG DOCTRINE:
· The defense is not available if the defendant would have been guilty of another offense had the situation been as he supposed. 
· In such case, however, the ignorance or mistake of the defendant shall reduce the grade and degree of the offense of which he may be convicted to those he would have been convicted of had the situation been as he supposed. 
Common Law Mistake of Law
· Typically, mistake or ignorance of the law is not a defense.
· The general rule that “mistake of the law is no defense,” is not so general. 
· The criminal law allows for a mistake of law defense, but only in very narrow circumstances. 
· The mistake of law defense is generally not a negotiation of a mental element, but rather an excuse that is motivated by principles of fair warning and reasonable reliance. 
· Reasonable Reliance on an official interpretation of law that is later found to be erroneous. 
· Obtained from a person or body responsible for official interpretation, administration or enforcement of the law. 
· May not be based on one’s interpretation. 
· In most cases, mistake of law will not be admissible to negate mens rea. 
· There are cases, however, where knowledge that the conduct or omission constitutes a crime is an element of the offense. 
· Mistake of law may be used to negate the mental element of the offense. 
People v. Marrero	
i. D arrested for possession of pistol; claimed his interpretation of law allowed him to have it bc he was a prison guard. 
j. Court held that personal misinterpretation of the law is still criminally punishable; 
k. POLICY: Cannot allow mistake of law based on ones own interpretation. Application of the defense would make it general applied or available rather than an exception. Only works if the law which defendant was relying on turned out to be erroneous: Exception swallows the Rule. 
United States v. Clegg
i. D charged with supplying Pakistan people with weapons. He argued that he relied on high ranking military officials when engaging in conduct. 
j. Court held that mistake of law defense works because he relied on the law from high ranking military officials and in an area not covered by American law. 
k. Court quotes Tallmadge ase and says that man convicted of felony bought gun because he relied on the federal arms dealer who knew his situation. 
State v. Fridley
i. D arrested for driving with revoked license. D claims he spoke to someone at DMV who said it was ok for him to drive. 
j. Court held that it’s a strict liability crime for which culpable state of mind is not required. (no state of mind in statute.)
Cheek v. United States
i. D didn’t pay federal taxes because he argues that an honest yet unreasonable mistake can negate the willfulness in a staute.
j. Court held that
Lambert v. CA
i. D charged w/ failing to register as convicted felon in LA. She had no notice of reporting requirement and claimed ignorance of law. 
j. Court held that narrow circumstances like this case allows that defense. Other cases include:
a. Defendant conduct is wholly passive. 
b. There was no actual notice of the law
c. The violation involves a regulatory defense. 
MPC Approach to Mistake of Law
· A belief that conduct does not legally constitute an offense is a defense to a prosecution for that offense based upon such conduct when;
· he acts in reasonable reliance upon an official statement of the law, afterward determined to be invalid or erroneous, contained in:	
· a statute or other enactment; a judicial decision, opinion or judgment; an administrative order or grant of permission; OR
· an official interpretation of the public officer or body charged by law with responsibility for the interpretation, administration or enforcement of the law defining the offense. 
CHAPTER 7: CRIMINAL HOMICIDE

· Common Law Murder: The unlawful killing of a human being by another human being
· Categories for Common Law Homicide Offenses:
· Murder
· Malice aforethought
· 1st or 2nd degree
· Manslaughter
· Voluntary Manslaughter (mitigated murder)
· Involuntary Manslaughter-reckless or negligent killing. 
· Common Law Mens Rea for Murder
· Requires Intent to kill.
· Intent can be implied through depraved heart murder rule or felony murder rule. 
· Malice Aforethought: Intent to Kill
· Express Malice=Intent to Kill
· How to prove express malice?
· Statement/confession
· Circumstantial evidence
· Natural and probable consequences rule
· Deadly weapon rule (i.e. pointing deadly weapon at a vital organ)
· Implied Malice
· Intent to inflict grievous bodily injury
· Depraved heart murder
· Extremely reckless disregard for the value of human life.
· Felony Murder rule
· Intent to commit a felony during the commission of which death results. 
· First Degree Murder:
· Premeditation and Deliberation 
· May be other statutory categories
· Intent to Kill (Express Malice)+ Premeditation and Deliberation: 	
· Premeditation: Formation of the thought to kill.
· Deliberation: The weighing of the consequences of the decision to kill with cool reflection. 
· D thought about killing beforehand and measured & evaluated the course of action.
· No minimum time
· Criticism about collapsing premeditation into intent. 
· Some courts will interpret deliberation as requiring some time. 
· Time to deliberate alone is not enough
· Premeditation can occur during the course of committing an act. 
State v. Brown: 
i. D charged with 1st degree murder for killing his son after he would repeatedly abuse him. 
j. Court held that it was not 1st degree because there was no deliberation because that requires a period of reflection during which mind is free from influence of excitement or passion. Must be done during a period of time that would permit careful weighing of the proposed decision. 
k. The blows were derived from heat of passion: second degree murder. 
State v. Bingham:
i. D was convicted of 1st degree murder; raped and killed a mentally incapacitated girl during rape while choking her. Prosecution argued that the 3-5 minutes that D choked her was enough for premeditation.
j. Court held that mere time to premeditate does not mean premeditation occurred. Could have been heat of passion during the rape. 
· Second Degree Murder:
· Intent to kill without premeditation and deliberation and without adequate provocation. 
· Express Malice without premed and delib=Second Degree Murder
· Implied Malice for Second degree murder:
· Depraved Heart
· Subjective knowledge of risk of death 
· Indifference to consequences
· No good reason (justification for taking risk is weak)
· If risk-taking is inadvertent criminal negligence 
Commonwealth v. Malone:
i. D took a revolver and was playing Russian roulette with victim; put bullets in portals, which he did not intend to shoot from. 
ii. Court held that the recklessness could satisfy malice requirement necessary for depraved heart murder. 
iii. When an individual commits an act of gross recklessness for which he must reasonably anticipate the death of another will result, then he had malice. 
iv. There was no justification for the substantial risk at pointing gun at vital organ. 
v. Prosecution must prove that D was grossly reckless and indifferent to the value of human life. 
People v. Malone:
i. Defendants had two enormous dogs; had letter from the vet that said they were highly dangerous; there were 30 incidents of the dogs being out of control & threatening humans; dogs already attacked victim once but next time dog killed victim. 
ii. Court held that one could be convicted for 2nd degree murder if he is acted with a conscious disregard for human life.
· Felony Murder 
· Voluntary Manslaughter
· Old Common Law: Categorical Approach
· Adequate
· Aggravated assault/battery
· Mutual Combat
· Witnessing the commission of a serious crime against a family member
· Illegal arrest
· Caught wife in act of adultery. 
· Inadequate
· Learning of adultery
· Observing cheating by non-spouse
· Trivial battery 
· Words alone
· Modern Common Law: reasonable person approach
· Acted in heat of passion 
· D must have been subjectively provoked
· Reasonable person would have been provoked 
· D must not have “cooled off.”
· Reasonable person would not have had time to “cool off”
· Causal link between provocation, passion, and killing (V must be the provoker)

· MPC Murder: A person is guilty of criminal homicide if he purposefully, knowingly, recklessly or negligently causes the death of another human being. 
· MPC Mens Rea for Murder
· Criminal Homicide constitutes murder when:
· (a) it is committed purposely or knowingly; or 
· (b) it is committed recklessly under circumstances manifesting extreme indifference to the value of human life. 
· Extreme recklessness can be presumed in certain felony murder situations. 
· Equates roughly to 2nd degree murder
· Voluntary Manslaughter MPC: 
· “Extreme mental or emotional disturbance”
· D was suffering from an extreme mental or emotional disturbance (subjective)

· Can be emotional (heat of passion) or mental (diminished capacity) disturbance
· Reasonable explanation or excuse for the EMED (semi-objective)
· Reasonableness determined “from the viewpoint of a person in the actor’s situation under the circumstances as he believed them to be” 

Think about beforehand


Consider the course of action


1st Degree murder









Honest Mistake


Purpose


Knowledge


Honest & Reasonable Mistake


Negligence


Recklessness
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