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ACT + INTENT = LIABILITY (First determine the rule, then measure the s conduct against the rule)

THE ACT REQUIREMENT
Why do we have a voluntary act requirement?
Otherwise, we would have no liberty
Why don’t we punish everyone who actually causes harm?
Our democracy protects liberty and freedom
Why don’t we punish everyone who wants to cause harm?
No one is punishable solely for his thoughts
Involuntariness:
Martin v. State: convicted of being drunk on a public hwy
Rule: involuntariness is a defense to the act requirement
Statutory element – “appears in any public place” contains a voluntariness requirement = “appear”
Martin was forced onto the hwy by the police  involuntary
Proximate cause issue  what happened right before the act occurred, rather than what lead up to the act
Courts disagree about Martin’s application:
People v. Low: convicted of knowingly bringing drugs into jail after arrested from stolen vehicle (act was voluntary)
Court held he had an opportunity to dispose of drugs before entering jail = voluntary act to bring it inside (rejects Martin’s proximate cause issue)
State v. Eaton:  possessed drugs while in jail (act was involuntary)
Involuntary act b/c he was forced to do it due to incriminating nature of the alternative
Jones v. City of LA: homeless man brought suit against ordinance (act was involuntary)
State can’t criminalize being – ordinance criminalizes a person to “sit, lie, or sleep in or upon any street…” – not enough beds available and sleeping on street is the only choice
Dissent: sit, act, lie = conduct, not status
Unconscious action = without any control by the mind
Doesn’t include habit, impulses, thoughtlessness, self-induced, but need not rise to the level of a coma
People v. Newton: shooting a police officer while in shock/unconsciousness (unconscious action can qualify as involuntary)
After being shot in abdomen,  went into shock/unconsciousness and shot the police officer
Jury instruction did not include that his unconsciousness would make his act involuntary  unconsciousness would be a defense
Appeals ct determined unconsciousness is a complete defense to homicide  defn of unconsciousness expanded to include “where the subject physically acts, but is not, at the time, conscious”
People v. Decina: epilepsy while driving on fwy and kills people – convicted
b/c he had prior knowledge of his condition, he shouldn’t have been driving alone  court punishes for choosing to run the risk
expanding the time frame = seems voluntary b/c it includes the point where he gets in the car
OMISSIONS
General Rule: Failure to act is not a basis for liability unless the law imposes a duty to act
Anglo-American legal tradition generally doesn’t criminalize omissions  no duty to rescue b/c of issues of liberty, privacy, and state restraint
4 general basis for finding duty
Statute (e.g., a teacher has a statutory duty to report child abuse)
Status/relationship (e.g., parent to child, master to apprentice, husband to wife)
Territory v. Manton  husband to wife
Regina v. Smith  master to apprentice
US v. Knowles  ship’s master to crew/passengers
State v. Reitze  innkeeper to inebriated customers
Contract (e.g., assumed a contractual duty)
Assumption of care & seclusion (e.g., assume care of another and secluded them so nobody could render aid)
Jones v. US: failed to feed child living in home and child died
Even though Jones’ omission killed the child, she is not guilty unless she had a duty (duty is more than a moral obligation)
Pope v. State: witnessed mother beating baby to death and did nothing
Even though she cared for the child, she did not qualify as “responsible” for the child  her good deed did not give rise to duty and presence of mom made court reluctant to impose duty
Pope not within class of persons to whom child abuse statute applies
Mother’s insanity is irrelevant to duty question
Duties of a bystander:
Minnesota, Rhode Island, and Vermont have Good Samaritan legislation – criminalizes failure to render aid when risk to self isn’t present
Rhode Island – only when it’s at the scene of an “emergency”
Florida, Hawaii, and Wisconsin require bystanders to be “good Samaritans” but limit situations resulting from a crime
European countries has legal duties of bystander
State v. Martinez: convicted of reckless manslaughter b/c caused death of child from omission/awareness of danger and not acting (could have been convicted of breaking Hawaii good Samaritan statute)
Misprision: duty to report
Most states don’t recognize unless there is active concealment of a known felony
All American jurisdictions require reporting of child abuse by people of certain professions (e.g., teacher)
People v. Beardsley: convicted of manslaughter b/c his mistress OD’d on morphine while at his house
Found no duty between a man and woman not his wife
People v. Carroll: stepmom charged w/ child endangerment for failing to prevent her husband from killing his daughter
Found duty of care  stepmother owe duty of care to husband’s children (acting as the functional equivalent of a parent)
State v. Miranda: live-in bf fail to protect baby from fatal beating by mom
Court initially upheld conviction ruling he had a family-like relationship with mother, but then overruled in appeal  Parental liability should not be extended beyond clearly established legal categories of a parent/guardian = Found no duty
Commonwealth v. Cardwell: domestic violence complicates mother’s duty to protect her child
Even though Cardwell was a victim of domestic violence, she endangered child’s welfare by not stopping abuse  strict requirements of duress weren’t met  still have a duty
Duty of one who creates another’s peril
If you create the peril, you create a duty for yourself
Commonwealth v. Levesque: accidentally starts fire and fails to report it
Convicted of involuntary manslaughter when 6 firefighters died
R. v. Evans: supplies heroin to sister who then dies from an OD
Convicted of manslaughter b/c duty to rescue was triggered by contributing to perilous situation
State v. Lisa: gave gf methadone and after coming back from a party she passed out, was unconscious, and died ten days later
Charged with reckless manslaughter for failing to get help, but charges dismissed b/c he owed no duty to her
Tort law provides insufficient notice of duty
Possession
Most courts hold one is not guilty of possession if they don’t know they are in possession of the thing they were charged with
State v. Bradshaw: truck driver crossed Canadian border w/lbs of weed
Conviction for possession upheld, rejected argument that awareness is inherent in concept of possession
Terminating treatment v. assisted suicide – What is an omission?
Administering a fatal drug is not legal even when prompted by humanitarian desire to end suffering
Withholding treatment is legal if giving effect to patient’s wishes (Cruzan v. Director)
Physician assisted suicide  active/passive distinction, moral distinction btw killing and letting die
Barber v. Superior Ct: patient got off life support after showing now signs of improvement
Doctors have no duty to provide life sustaining measures after they’re deemed futile
Treats cessation of life support as an omission, not an act
MENS REA/INTENT:
The Rule: 
Determining the intent requirement  consider text, precedent, statutory purpose/effect
The Conduct:
Determine s actual intent for each element  infer from extrinsic evidence
MPC categories:
Purpose (subjective)  they have to want it; conduct was his conscious object to perform action of that nature or cause some result (a person can act purposely even if the result is unlikely)
Knowledge (subjective)  aware that it is practically certain that conduct will cause such a result
Recklessness (subjective)  conscious disregard of a substantial and unjustifiable risk
Negligence (objective)  a reasonable person would have been aware of a substantial and unjustifiable risk (should have known)
Strict liability  no mens rea at all
Regina v. Cunningham: stole gas meter and leaky gas poisoned mother-in-law
Conviction reversed on appeal  judge erred in jury instruction that “malice” meant “wicked” – jury didn’t separate “wickedness” of stealing the gas meter and the “wickedness” of endangering her life
Jury should have decided whether there was actual intent or recklessness as to whether he had foreseen the consequences but took the risk anyway
Regina v. Faulkner: steal rum in ship and accidentally lit ship on fire
Mens rea required was purpose and judge erred in jury instruction that an accident happening while stealing should be charged for the accident as if it were malicious like the first
Specific intent vs general intent:
Specific  actions that must be done with a specific purpose in mind
E.g., a burglary requires that a person break in, but still need to prove the further objective of committing a felony inside to be convicted of burglary
General  person did an intentional action
E.g., the person who broke in would be guilty of trespass as long as he know he was trespassing
Generally speaking – purpose/knowledge = specific; recklessness/negligence = general
Understanding negligence: criminal negl is higher level of culpability than civil
State v. Hazelwood: captain caused giant oil spill when ran ship on reef
Convicted  Civil negl standards are an acceptable standard for defining negl in a criminal sense
Santillanes v. New Mexico: accidentally cut child’s neck with knife during an altercation
Not guilty  criminal negligence means there was gross deviation from the standard of care
Intended scope of the child abuse statute aims to punish morally culpable
Willful blindness: Sup Ct recently addressed this problem
 must subjectively believe there is a high probability that a fact exists
 must take deliberate actions to avoid learning that fact
US v. Jewell: entered US with lbs of weed in a secret compartment in car
Convicted -  deliberately avoided positive knowledge of drugs in order to avoid responsibility
willful blindness  get around knowledge requirement to get people who actively try not to know
Dissent’s reading of MPC – requiring awareness of high probabilyt and attention to actual belief of something bad
US v. Giovannetti: rented house to gamblers “knowing” they’d use it for gambling
Conviction reversed: trial ct erred giving “ostrich” instruction  deliberately avoiding unpleasant knowledge (not deliberate if influence by coercion or other circumstance, etc.)
 failed to make an inquiry but didn’t act to avoid learning the truth
US v. Heredia: lbs of weed in car when driving mother from mexico to Arizona
Avoided investigating the smell because it was unsafe to stop, but conviction upheld anyway  she was aware of high probability of drugs but purposefully avoided the truth
MISTAKE OF FACT:
MOF is a defense when the mistake “negatives” the intent required for an element
For negligence – mistake must be reasonable in order to be a defense (to be defense, element must require subjective awareness i.e. at least recklessness)
If element is strict liability, MOF is no defense
Regina v. Prince: convicted of taking an unmarried girl under 16 out of the possession and against the will of her father
Strict liability – no means rea required  MOF not a defense even though he thought she was 18 (if mens rea were anything else, he would be innocent)
Decision rule & conduct rule
Decision rule = for the court
Conduct rule = for the public
“Moral Wrong Principle”  statutes have diff elements, some cover what we think the wrongful conduct is and other will be more technical
“Lesser Crime Principle”  = when knowingly committing a crime, run the risk of crime resulting in greater crime
State v. Benniefield: convicted of possessing drugs within 300ft of a school
Must prove he knew he was in possession of drugs, but don’t need to prove he knew he was by a school to get the higher conviction
US v. Cordoba-Hincapie: denying a defense for a mistake about the seriousness of the offense violates the req that the degree of punishment must coincide with culpability
Statutory rape MOF:
½ states have gotten rid of strict liability
in states that allow MOF,  must prove mistake was reasonable
most courts uphold constitutionality of SL
State v. Guest  strict liability unconstitutional in Alaska
People v. Olsen: reasonable MOF no defense to statutory rape (under 14) 
Victim slept in family’s trailer – conflicting testimony about whether  came in and forced sex or whether she let him in
He reasonably believed she was 16, but offense is strict liability
Eligible for probation b/c mistake of age (ironic b/c this punishment is weaker than someone who intentionally had sex with under 18)
People v. Hernandez: good faith reasonable believe that victim was 18+ was a defense to statutory rape
Treat under 18 different than under 14  stronger protection for under 14 (strict liability vs negligence mens rea)
People v. Lopez: no MOF defense with mistake of age to charge of offering weed to a minor
B (A Minor) v. Director of Public Prosecutions: 15 yr old ask 13 yr old for oral sex and charged but found innocent
Regina v. Prince strict liability reasoning doesn’t coincide with modern crim law  now place more emphasis on subjective nature of mens rea (more mens rea req for serious offenses b/c punishment is more severe)
Garnett v. State: retarded man had sex with girl under 14
Convicted  strict liability crime
STRICT LIABILITY:
Established historical justifications and parameters:
Public welfare health/safety offenses
New regulatory rather than old “bad” offenses
Controls a dangerous thing
Defendant has care & control over potential harm
Shifts burden of care to person in control away from public/consumer
Small penalties/low reputational harms
US v. Balint: selling opium w/o a prescription  no mens rea required
Strict liability for regulations (food, drug, etc.)  regulatory powers outweigh personal liberty
US v. Dotterweich: Mfg shipped misbranded product and president held liable – strict liability
Corporation not liable, but president is b/c blame is placed on those who can inform themselves of conditions to protect people
Morissette v. US: took bomb casings and sold to junkyard w/o realizing they weren’t abandoned property and belonged to govt
Convicted of knowingly converting govt property: knowingly convert = act; knowing it is govt prop is mens rea
Question was whether he knew casings were govt property, not whether he converted them or not
Staples v. US: charged with violating national firearms act b/c he had an automatic firearm and didn’t know it fired automatically
Statute is silent re mens rea – lower cts convict him under public welfare SL offense 
Does not meet test of public welfare offense  penalty too high and gun ownership is so high that nobody is on notice they’re doing something potentially dangerous
X-Citement Video: leading case on statutory construction – issue of how far “knowingly” goes down the federal child porn statute
Can’t be SL b/c it would criminalize anybody transporting any visual depiction, wouldn’t have to know it was a minor
State v. Guminga: owner of restaurant changed with serving liquor to a minor
Vicarious liability cannot be written into the statute b/c it violates due process  mens rea is required; can’t convict him of crime that makes him go to prison (personal liberty outweighs public interest)
State v. Akers: vicarious liability for parents of minors who drive off-road vehicles on hwys  unconstitutional b/c violates due process
State. v. Baker: speeding case w/ car on cruise control
Strict liability, no mens rea for speeding
Ct attacks the act req  act of cruise control was voluntary b/c of the decision to drive in cruise control
Regina v. City of Sault Ste. Marie: more rigorous mens rea reqs  should be a middle ground where accused can prove he took all of reasonable care (i.e. prove not negligent)
MISTAKE OF LAW:
General rule = MOL is no defense unless it’s written into statute or govt error
People v. Marrero: corrections officer convicted of unlicensed possession of gun
Thinks he was exempt from statute b/c he thought he was a “peace officer” (ct says he’s not a peace officer)  thinking he is obeying the law is no defense
Gardner v. People: MOL no defense
People v. Weiss: MOL a defense  kidnapping case, honest belief confining victim was done within authority of law which negated necessary element of crime (intent to confine w/o authority of law)
Regina v. Smith: MOL a defense  charged w/ “damaging property belonging to another,” but thought it belonged to himself
No mens rea to damage someone elses property
Varszegi: landlord thinks he can take computers from tenant and sell them
Conviction of theft reversed b/c it lacked intent to steal which is an element of the crime
Shuffelt: crime to lie with another woman’s husband and woman though he was already divorced (thought he wasn’t a husband)
Cheek: honest belief that wages were not income was a defense
But his legal opinion that the tax code is unconstitutional was not a defense (ended up being convicted based on this belief causing his mistake to not be in good faith)
Statute made awareness of illegality a material element (use “willingly”)  not in violation if you don’t purposefully evade taxes
US v. Intl Minerals and Chemicals Corp: statute made it a crime to knowingly violate regulation about transportation of corrosive liquids (doesn’t matter that he didn’t have knowledge of the illegality of something)
MOL no defense,  need only act knowingly that act was committed
Liparota v. US: knowledge is about knowing the regulation about food stamps  MOL a defense
US v. Ansaldi: charged w/ selling GBL which turns into GHB when metabolized 
claimed not to know GBL was a controlled substance but knowledge isn’t an element of this offense
US v. Overholt: charged with willfully violating safe drinking water act by inappropriately disposing of waste water
Proof of knowledge not required (governed by Intl. Minerals)
US v. Albertini: relied on previous ct decision that his offense wasn’t illegal when he did it the 2nd time
Hopkins: reliance on prosecutor, counsel  doesn’t matter where mistake came from
Lambert v. CA: not registering as a convict after being in LA for more than 5 days
She didn’t know she had a duty to act (register)  offends due process to make this a crime b/c it’s not reasonable to think a person would have a feeling they were beign regulated
Need to show knowledge or likelihood of knowledge of duty
State v. Bryant: sex offenders should know about registration law
State v. Leavitt: judge didn’t notify  that they can no longer possess a firearm – conviction reversed
Cultural Defense:
Rex v. Esop: objection that sodomy was not a crime in native land
LEGALITY:
Legality principle: limits on state’s ability to criminalize
Bowers and Lawrence: limit on state’s legal ability to criminalize adult, intimate consensual conduct
Commonwealth v. Mochan: harasses girl via phone  court fills gap in the law by declaring conduct criminal
Now disfavored position that ct can make up new crimes once you get there
Commonwealth v. Miller  act is indictable when it affects morals/community health
Smith v. Commonwealth  not indictable to persuade a married woman to commit adultery
McBoyle v. US: “motor vehicle” list doesn’t include “airplane”
Convicted of stealing an airplane but Nat’l Motor Vehicle Act only applies to land vehicles
US v. Dauray: apply rule of lenity to reverse conviction of child porn statute
Issue whether individual pictures are “other matter which contain any visual depiction”
Canons of statutory construction  look at statutory structure – whether “contain” means “containers” that have pics in them (magazine, book, etc.) or paper is the container holding a photo
Rule of lenity = ambiguity goes in favor of  OR cts will adopt narrowest interpretation
Keeler v. Superior Ct: kills fetus inside ex-wife and charged with murder
Term “human being” doesn’t include fetus  including feticide in murder statute would be improper expansion
Bouie: black person in white area violating trespass, but remained on property after notice he couldn’t be there
Entry after notice is prohibited, but can’t criminalize conduct before notice (even though they “knew” they couldn’t be there – it was a sit in  not enough for notice)
Prohibits “unforeseeable” judicial expansions; act just like ex post facto laws
Rogers v. Tennessee:  stabbed victim who went into a coma and died 15 yrs later – convicted of murder
At the time, TN followed common law yr and a day rule (can’t be prosecuted of murder when victim died 1 yr 1 day later)  TN supreme ct sustained conviction saying they abolished that rule
Limits power of courts to enlarge  unconstitutional only if unexpected and indefensible
PROPORTIONALITY:
8th amendment prohibition on “cruel and unusual punishment”
factors: 
gravity of offense and harshness of penalty
sentences imposed on other criminals in same jurisdiction
sentences imposed for committing same offense in other jurisdictions
Ewing v. CA: had many prior convictions and stole golf clubs which subjected him to 3 strikes law
Narrow proportionality principle: only forbids “extreme sentences that are grossly disproportionate to the crime:
4 factor test: legislative primacy, variety of penological schemes, federalism, objective factors
Rummel v. Estelle: life sentence w/possibility of parole upheld for offender who stole just over $100 and had prior credit card fraud convictions
Solem v. Helm: Ct held it unconstitutional to give life sentence w/o possibility of parole for bouncing a $100 check
Harmelin: Ct upheld life sentence w/o parole for first offender possessing 672 grams of coke 
8th amendment doesn’t require strict proportionality btw crime and sentence  only forbids grossly disproportionate sentences
Lockyer v. Andrade: 2 incidents of taking videotaps from kmart, get 25 to life for each
Didn’t overturn sentence b/c the issue was the question of whether the decision was unreasonable  held it wasn’t
Graham v. Florida: strikes down nonhomicidal juvenile LWOP
Convicted of robbery when 16 and commit another offense after got out of jail  trial ct said violated probation and sentenced to LWOP
Roper v. Simmons: juvenile death penalty struck down
Distinguishes btw individual proportionality analysis (e.g., Ewing) and categorical analysis of classes of cases (e.g., death penalty)
Penal goals not fulfilled:
Retributive rational  lesser culpability of juveniles
Deterrence  juveniles less likely to take punishment into account when making decisions
Incapacitation  can’t assume juveniles are incorrigible
Rehabilitation  no incentive to behave if kid knew he would die in prison (LWOP is giving up on rehab)
HOMICIDE
Premed. or Intentional Murder
Mens rea: premeditation or intentional
Malice aforethought = purposeful killing, implied when no provocation appears
Treat provocation differently than no provocation
MPC  rejects premeditation (just asks about intention)
Commonwealth v. Carroll: shot mentally ill wife in head; no time is too short
Lower court found him guilty of intentional murder,  appeals saying it is not premeditated/intentional
“willful, deliberate, or premeditated”  is it deliberate or premeditated?
Ct finds that “no time is too short” for premeditation
The intentional use of a deadly weapon constitutes intent
Cannot use the excuse that you can’t control yourself
This interpretation poses problems because you have premeditated murder without premeditating - contradiction
Facts supporting holding:
During an argument they went to sleep and he remembered the gun on the window sill over his head, reached up and grabbed the pistol and brought it down and shot her twice in the back of the head
He just “saw his hand move” and then the only thing he could recollect after that is right after or right during the shots were fired
A psychiatrist testified that “rage, desperation, and panic” produced an impulsive automatic reflex, but the Ct doesn’t find enough value in this testimony to reduce the murder charge
Young v. State: shot and killed 2 people during argument while playing cards
No time is too short for premeditated, intentional murder
Premeditation and deliberation can be formed while killer is pressing the trigger
State v. Thompson: no time is too short statute is unconstitutional
Proof of actual reflection is required for premeditated/intentional murder because otherwise there is no difference in culpability for someone who purposefully killed someone and someone who did it not as purposefully 
State v. Guthrie: man obsessed with nose case; some period of time needed to show intent before killing
 appeals premed/intentional murder conviction arguing that instructions of what premeditation means should not be confused with what intent means
 stabbed and killed coworker after coworker was joking around with him and hit him on the nose with a dishtowel
 has psych issues and had a panic attack right before stabbing  he didn’t comprehend his overreaction
Holding: there must be a period of time for reflection  kill purposely after intent is contemplated
Jury needs to be instructed on difference between premeditated and non-premeditated
To kill purposely after intent is contemplated does not require elaborate plan
Carroll does not recognize the difference in culpability between a deliberate killer and an impulsive killer
Anderson: murder of 10 yr old; looking at 3 factors – planning, motive, manner
Brutal murder, very bloody, ct reversed murder conviction b/c they did not find premeditation: no evidence that  planned the killing, no evidence of a motive, manner of killing suggested an explosion of violence rather than preconceived design to kill
State v. Forrest: shot terminally ill father in head, very emotional, convicted of murder
Provocation/EED – Mitigating to manslaughter:
Mitigate murder what would otherwise be an intentional killing to voluntary manslaughter b/c of presence of certain facts
5 standards of provocation count under common-law:
extreme assault or battery, mutual combat,  illegal arrest, injury or serious abuse of close relative, or suddent discovery of a spouse’s adultery
Girouard v. State: husband stabs wife 14 times – are words alone enough?
Words alone are never enough  must be accompanied by intention and ability to cause bodily harm
Maher v. People: husband assault man who slept w/wife
Judgment reversed and new trial granted  This case went to jury – Girouard didn’t (more room for juries to find empathy with s – would a reasonable person lose it? If so, mitigate)
Jury instruction should include provocation
Takes “frailty of human nature” into account – found out his wife slept with man an hour before
Cooling time  if you wait until after you’ve cooled off, you can’t use provocation to mitigate (idea that provocation changes the mindset wears off)
Bordeaux: finds out man raped his mom and beats the man, then comes back later to kill him  judge says too much cooling time to mitigate
Gounagias: deceased committed act of sodomy upon  and bragged about it;  got made fun of and then snapped and killed him 2 weeks later  no adequate cooling time b/c legally sufficient provoking event happened 2 weeks prior
LeClair: suspected wife of infidelity for a few weeks and after confirming he strangled her in a rage  prior suspicions provided adequate cooling time, can’t mitigate
People v. Barry: provoked  waiting for victim in apt for 20 hrs before killing her  can mitigate b/c passage of time served to aggravate
Misdirected reaction:
State v. Mauricio: bouncer ejected  from bar,  waited outside and killed person thinking he was the bouncer
Murder conviction reversed, judge erred in not giving voluntary manslaughter instructions
Rex v. Scriva: father observe car hit daughter, went after driver, bystander intervened, and father stabbed bystander  provocation defense unavailable after killing non-provoking victims
People v. Spurlin: killed wife after argument over sexual escapades, kill son while still in rage  same result as Scriva  excuse v. justifiable
Regina v. Johnson: no provocation b/c instigated conflict   threatened victim who then punched  and  responded by fatally stabbing him
The MPC approach to mitigating murder:
2 pronged test:
1) acted under influence of extreme emotional distress  subjective
2) reasonable explanation or excuse for the EED  objective
People v. Casassa: infatuated with Lo Consolo and stabs her to death  how MPC approach is applied
Meets prong 1  clearly emotionally distressed – he was devastated she wasn’t in love with him
Does not meet prong 2  a reasonable person would have have killed her in response to the rejection (his state of mind was so peculiar the jury couldn’t empathize with him)
State v. White: ran over ex-husband for not paying child support/alimony  EED defense accepted
EED defense may be based on significant mental trauma that has affected s mind for a substantial period of time than coming to fore
State v. Elliot:  suffered fear of his brother and killed him for no reason  EED defense instruction required
Difference btw heat of passion killing and EED  no provoking event required in EED
People v. Walker: dissed drug dealer, supplier cuts him off and he kills supplier  no jury instruction on EED defense
Meets prong 1
Prong 2 is unclear  look at it like he was at the end of the line or as though it was not what a reasonable person would do
Culture:
Do they have subjective culpability when they think they were acting in a legal way?
The Queen v. Zhang:  brought up in China and killed gf after learning she was a prostitute  effect on person of his background is much different, but trial judge said it is not relevant to what a reasonable person would do
Battered Women:
Most courts recognize battered persons syndrome  perceive threats in a particular way – view threats through the lens of a battered person
State v. McClain: killed man she lived with during a mental breakdown as a result of being battered  evidence of being battered was irrelevant on Q of whether s action was adequately provocative 
Still use an objective test  consider how others similarly situated would react
Mental disorder:
State v. Klimas: psychiatric testimony irrelevant in killing of his wife – claims he was depressed and should have conduct assessed from lens of a person in his situation
Partial individualization:
D.P.P. v. Camplin: 15 yr old killed man in response to sexual abuse  think about age when it comes to determining the gravity of provocation
Unintentional Killings:
Involuntary Manslaughter  mens rea = recklessness
Conscious disregard of a substantial and unjustifiable risk that conduct would cause death
Negligent Manslaughter  mens rea = negligence
Distinguished from involuntary manslaughter by whether the  was aware of the risk he was creating  negligent manslaughter = should have been aware of the risk but wasn’t
Commonwealth v. Welansky: night club fire case – convicted of involuntary manslaughter
Enough to prove that death resulted from his wanton/reckless disregard for the safety of patrons in the event of a fire  in MA, no negligent homicide – view this type of recklessness as a gross deviation from the standard of care
People v. Hall: ski accident case – recklessness means substantial and unjustified gross deviation  doesn’t mean more likely than not
Appeals ct erred in construction of recklessness (saying it means “more likely than not”)  a risk of death that has much less than that can still be considered substantial risk depending on circumstances
Gross deviation from the standard of care that a ski racer would use – unjustified creation of substantial risk of death  but negligent manslaughter rather than reckless b/c jury found he wasn’t conscious of his risk, but he was unreasonable
Civil Negligence: rare, not typically used to impose criminal liability
State v. Williams: baby die of toothache – failure to appreciate risk of illness was negligent  simple negligence can make person criminally liable
In WA, use simple ordinary negligence to define homicide: failure to exercise ordinary caution  ordinary negligence
Issue of proximate cause  when did duty to give med care become activated – if baby died before duty became activated, there would be no negligence
State v. Everhart: young girl with very low IQ gave birth to baby and smothered baby to death by wrapping her in blanket  b/c of low IQ and accidental nature, no culpable negligence
State v. Patterson: low IQ  withheld water from kid to prevent him from wetting bed and child died  low IQ not considered and conviction for criminally negligent homicide upheld b/c of the objective standard
Walker v. Superior Ct: child suffered from meningitis and died b/c mother sought no dr b/c of religion  presumption that treating child with prayer cannot be neglect isn’t applicable for life-threatening conditions
Criminal negligence uses objective standard
Contributory negligence not a defense to manslaughter:
Dickerson v. State:  drove car into another and killed its drunken driver (he had stopped in middle of road w/lights off)  may have effect on proximate cause, but contributory negligence is not a defense like it is in civil cases
Depraved indifference murder:
Mens rea = recklessness + depraved indifference to human life
Commonwealth v. Malone: Russian poker case  convicted of depraved indifference murder
Act of gross recklessness which he should’ve anticipated death is likely to result (if he didn’t realize the risk he would be guilty under Welansky, but not MPC)
People v. Dellinger: malice implied when killing results from an intentional act
People v. Taylor:  smoked crack with neighbor who then attacked him and he hit her on the head to defend himself then later covered her head with a plastic bag and she died  evidence legally insufficient to establish depravity required for murder
People v. Prindle: high speed chase after stealing a snowplow blade and crashed and killed driver of other car  evidence only sufficient to establish reckless manslaughter, not murder
US v. Fleming: drunk driver drove into oncoming traffic and killed victim  convicted of depraved indifference murder
Only need to prove  drove the way he did w/o regard for life of others
Difference btw murder and gross negligence manslaughter = degree of deviation of standard of care
Pears v. State: despite police warnings he was too drunk to drive,  drove and killed 2 people  depraved indifference murder
People v. Watson: drunk driver convicted of murder – reasoning he drove to place where he knew he would be drinking and have to drive later
State v. Dufield: convicted of reckless murder of a woman who he injured during a drunken orgy
Exclude intoxication as basis for claiming lack of awareness  malice established by intent to inflict harm
RAPE
Force - Pre-Reform:
State v. Rusk:  took her keys after he drove her home, she feared rape when he took her keys, there was also light choking during it  Conviction reversed, insufficient evidence of force
force = threat of physical force or actual physical force
non-consent shown by physical resistance or reasonable fear
reasonable fear = fear of death or serious bodily harm – high standard, objective – reasonable person would be fearful
need to physical resist also proves force
State v. DiPetrillo: employer forcibly started kissing and eventually had sex with employee in his office, she resisted  remanded back b/c it’s a jury Q whether he was convicted b/c of physical force or economic coercion
Force means physical force, not economic coercion
State v. Burke: police officer convicted when he had sex with drunk hitchhiker  psychological pressure from a police officer is different than employer/employee in DiPetrillo
State v. Alston: violent relationship and he encountered victim at school and forced sex with her  conviction reversed b/c not enough force
Needs physical resistance to count as force – sex doesn’t equal force (act of picking up, carrying, taking clothes off doesn’t count as force)
State v. Thompson: principal threatens student with not graduating  conviction reversed b/c physical compulsion needed
Milinarich:  had custody over victim and threatened to send her back to detention home  force does not include threats/fear
Force – Reform:
Pennsylvania Standard: broader definition of force
Includes compulsion by physical, moral, intellectual, emotional, or psychological
State v. Lovely: Lovely pressured him to submit by threatening to stop paying the man’s rent  conviction affirmed b/c broader definition of force (on the other hand, they are equals so it could just be considered pressure)
MTS: force = sex without consent (penetration is force)
NJ MTS case: 17 yr old engaged in consensual kissing with 15 yr old and then nonconsensual sex – no evidence of physical force or threats, but penetration is enough to establish force
Consent – Pre-Reform:
Subjective non-consent but not enough under those jurisdictions that require clear articulation, putting defendant on notice (Alston – non-consent established)
Nebraska reform – State v. Gangahar: victim was undercover police officer investigating hotel manager who sexually assaulted employees; took her to hotel room and had sex with her
She pulled away and told him to stop and eventually pushed him away and left  conduct wasn’t enough to make her non-consent reasonably known to 
NY: clearly expressed non-consent and actor reasonably understood it
Definitely not enough in jurisdictions that look for resistance to determine non-consent (Rusk – non-consent not established)
Consent – Reform:
MTS & California: consent requires affirmative evidence by words or action; not saying anything is non-consent
Consent – intoxication:
Can’t have sex with them if they are completely intoxicated
If partially intoxicated, they have an impaired ability to consent
If  drugs somebody, that is rape
State v. Haddock: victim voluntarily gets drunk and passes out and  has sex with her  conviction reversed b/c incapacitation was voluntary
People v. Giardino: teenager drinks and has sex  conviction reversed and sent back for retrial – intoxication could invalidate consent even when it’s not physically incapacitating
Focus should be on effect of judgment rather than power to resist
People v. Smith: poor judgment is a reasonable judgment so long as the woman is able to understand and weigh physical/moral nature of act
State v. Al-Hamdani: convicted on evidence that BAC was sufficient to render victim incapable of meaningful consent b/c she couldn’t appreciate consequences of her actions
Mens Rea:
Strict Liability (pre-reform):
If govt can show use of force, then they don’t care what you’re thinking
Commonwealth v. Simcock: even if a belief that the victim consented was reasonable it would not be a defense
Commonwealth v. Lopez: when force is used, MOF not a defense
Tyston v. State: woman agreed to go to his hotel room at 2am and then tried to fight him (conflicting testimonies)  no MOF defense jury instruction, convicted
Commonwealth v. Sherry: took victim out of house where party was and she verbally, not physically resisted  MOF not a defense under purpose, knowledge, recklessness
Only a defense when  actually and in good faith made the mistake under a reasonableness standard  use force as your own risk, not asked about your own mens rea
If MOF is a defense under purpose, knowledge, or recklessness, it is subjective and not held to a reasonableness standard
Commonwealth v. Fischer: college rape between people who had sexual encounters in the past  when definition of force is broadened beyond physical force, MOF can be a defense (conviction affirmed b/c it is not a new variety of rape – still uses physical force)
Negligence standard – reasonably and in good faith made the mistake
Force means something different than it did in Williams  would be unfair to have a broader definition of force and strict liability
A good reasonable person can make a mistake as to consent when it comes to emotional/psychological/etc. coercion
Commonwealth v. Williams: picks up a hitchhiker and threatens to kill her so she has sex with him  court rejects  asking for negligence standard
Strict liability – no mens rea, clear force (Commonwealth relies on this in Fischer)
Mistake of Fact:
No American jurisdiction thinks it should be purpose or knowledge
Alaska thinks it is recklessness (b/c statute is silent on mens rea)  if they are unaware of the risk but reasonable in doing so it is exculpatory
Reform (Pennsylvania, MTS) – reasonable mistake of fact exculpates  if a reasonable person would have thought there was consent, you aren’t guilty
Strict liability – if government can show use of force then they don’t care what you were thinking; strict liability on issue of non-consent
CAUSATION
2 prong test:
1) But-for cause: the factual cause; always need this and almost always true on these fact patterns except if someone would have died anyway (wouldn’t have happened without the s act)
2) proximate cause: Q of whether the stuff we set in motion is our fault – has nothing to do with mens rea
sufficiently close relationship with the harm
Proximate cause:
People v. Acosta: helicopter crash from high-speed chase  Foreseeability test excludes extraordinary result (this case held helicopter crash was foreseeable)
Was a possible consequence which reasonably might have been contemplated – guilty of depraved indifference murder
People v. Brady: mid-air collision of 2 planes fighting fire caused by reckless meth lab man  conviction upheld b/c deaths were reasonably foreseeable b/c of location of fire (planes needed to fly at low altitude) 
State v. Montoya: private body guard shoots and wounds victim and then victim dies b/c they don’t get him help  fail to prove but-for cause
conviction reversed b/c prosecution fail to prove that victim would’ve survived but for s actions
State v. Muro: husband fractured daughter’s skull and  waited for 4 hrs before seeking dr; daughter died  fail to prove but-for cause
Even if it’s a small chance that the daughter would’ve died anyway it defeats effort to prove causation
People v. Arzon: multiple fires in building  multiple causes and “need not be sole and exclusive factor”
s act was an indispensible link in the events that resulted in the death of the firemen – at very least, made them particularly vulnerable
uses Kibbe and Stewart to illustrate that ultimate harm needs to be foreseen as being reasonably related to his acts
People v. Kibbe: abandoned victim on side of road and victim was hit by car and died  foreseeability of the method
The way he died was a reasonably related act to leaving someone by the side of the road  ultimate harm is foreseen as being reasonably related to his acts
People v. Stewart: doc operated on victim for stab wound inflicted by  and then operated on an unrelated hernia and victim died  possibility of death came from an unrelated factor
People v. Warner-Lambert: explosion in factory that killed many employees  foreseeability of the immediate triggering cause was not foreseeable
Warned of explosive substances but didn’t know what they were  explosion could have been foreseen but had no idea what actual cause was
Vulnerability of victim: 
People v. Stamp: victim has heart condition and dies of heart attack from fright when she’s robbed  guilty of murder – liability not limited to deaths which are foreseeable
Wouldn’t be liable if death resulted from a rare disease that’s unforeseeably contracted after the assault
State v. Lane: punched victim in face and victim died later from brain swelling b/c he was an alcoholic  guilty
Medical malpractice is basically foreseeable:
Regina v. Cheshire: if at time of death the original wound is still an “operating cause and a substantial cause” then the death is the result of that wound rather than another cause of death that may have happened
Many cts find initial assailant liable even when med error occurs
State v. Shabazz: stabbed victim and victim died in hospital after surgery  gross negligence can only be a defense if it’s the sole cause of death
Barred defense that hospital was grossly negligent (they were) b/c the negligence wasn’t the sole cause of death  stab wounds would have been fatal if he hadn’t sought treatment
US v. Main: car crash and passenger trapped in car; officer afraid to move him in fear his neck/head would be injured and then victim died b/c he couldn’t breathe
Conviction reversed b/c court didn’t tell jury that it must find that victim’s death was within the risk created by the s conduct
Transferred intent:
Still can be convicted of murder if you kill the wrong person b/c you intend to kill someone
State v. Contua-Ramirez: hit baby instead of wife and convicted of intentionally injuring the child which was a more serious crime
JUSTIFICATION:
Accept responsibility but deny it was bad  argue that it was the right or sensible thing to do
US v. Peterson: doesn’t require use of force be truly necessary, just that actor reasonably believes it to be necessary
Self defense:
1) threat of deadly force or serious bodily injury
2) must be imminent
3) subjective belief that deadly force is needed
4) belief must be objectively reasonable
5) proportionality principle: response has to be proportional to the threat
can be either a justification or excuse (for excuse, the use of force wasn’t necessary but the mistake was reasonable)
People v. Goetz: self-defense requires objective inquiry as to reasonableness; proportionality principle
Shot and wounded 4 youths who came up to him on subway  based on his history of being robbed, he thought he was going to get robbed again  jury found he acted in self-defense
“reasonably believes” – look at it through the lens of someone in his situation  appellate ct got it wrong saying that “reasonably believes” means whether his actions were reasonable to him
MPC  belief needs to actually be real – can be charged accordingly if wrong
People v. Romero: not allowed to include specific cultural evidence to support his claim that he believed he was in imminent danger of great bodily harm
Doctrine of imperfect self-defense: classifies crime as manslaughter on the theory that malice is lacking
Jurisdictions split on whether you are less culpable if you believe you’re about to be killed but are wrong
Norman case: battered woman killed husband in sleep  court says there is no imminent threat b/c he was asleep (generally prevailing view)
Self-defense couldn’t exculpate and convicted of intentional homicide – other jurisdictions use doctrine of imperfect self defense to mitigate down to voluntary manslaughter
Mitigating down to involuntary manslaughter  rare b/c killing is still intentional, but culpability is the same as involuntary manslaughter
MPC  mitigate to negligent homicide – a person who kills in the honest but unreasonable belief in the need to kill (more subjective)
Trayvon martin/Zimmerman case – hard to find guilty b/c jury instruction on self-defense
Need to find proof beyond a reasonable doubt that he was not justified in the use of deadly force  if jury has any doubt, he’s innocent
State v. Kelly: battered woman syndrome causes woman to stab husband with scissors when he runs toward her  admissibility of expert testimony on BWS
Educates a jury what a reasonable person would do under circumstances; goes to credibility of defendant; Still has an objective reasonable person standard (whether a reasonable person in the same/similar circumstances would react this way)
Some courts go further and permit BWS as a subjective standard – evaluate from perspective of battered woman, not reasonable person
Standard rules of self-defense didn’t seem to apply b/c threat didn’t seem imminent and the magnitude of the threat didn’t seem large enough to justify killing
EXCUSE:
Concession to human frailty  admit act was bad but don’t accept full or any responsibility
3 most important: duress, intoxication, mental disorder
3 categories: involuntary actions, actions related to cognitive deficiencies, and actions related to volitional deficiencies
State v. Toscano: duress  aided conspiracy in preparing false insurance claim, but claims he acted under duress  reverse conviction and remanded for new trial
Adopt MPC approach to duress  can be an affirmative defense (except to murder) if  engaged in conduct b/c he was coerced to do so by use of or threat to use force which a person of reasonable firmness wouldn’t have been able to resist
Imminence and reasonableness of fear was question for jury  liberalized common law imminence requirement
Traditional common law rule: 
1) threat must be serious bodily harm or death
2) must be imminent
3) fear must be reasonable (ordinary fortitude/firmness)
court wouldn’t have found he was under duress under common law b/c imminent piece missing
future harm  duty to escape
not for slight injury or threat to property
MPC/NJ revision: duress available if there is a:
1) threat of unlawful force against the person
inducing fear that a reasonable person would yield to (still not duress for property damage)
shift from whether threat was imminent to whether a reasonable person would’ve caved
NJ uses it to reduce murder to manslaughter
MPC uses it as a complete defense to murder
MPC permits both justification (lesser evils) & duress (threat from another)
US v. Fleming: mere assertion of threats not enough  soldier collaborated with enemy while a POW in korea
No imminent threat, just an assertion of threat  never had to start walking or go to caves
US v. Contento-Pachon: escapability as element of reasonableness  coerced into bringing coke into US by swallowing balloons – family was threatened  conviction reversed
Whether he had a reasonable opportunity to escape is a jury issue
His belief that threats would be carried out was reasonable
Regina v. Ruzic: Canadian constitutional court invalidates statutory duress definition as too restrictive  woman carried heroin from Yugoslavia to Canada – was under duress
Man hurt her and threatened to hurt her mother & didn’t go to authorities b/c she perceived them to be corrupt  left with no reasonable choice but to comply
When  joins criminal organization which he knows might pressure him to commit crimes, he can’t use claim of duress
When  commits to own duress by reckless action, can’t be a defense
INTOXICATION:
General rule: 
voluntary intoxication might be a defense when mens rea for crime is purpose or knowledge, but not when it’s recklessness or negligence
People v. Hood: drunk and resisting arrest and shot officer in leg  relevance of intoxication turn on when crime was of specific or general intent
Refused to treat assault as a specific intent crime so intoxication evidence not admitted
CA legislature – intoxication only admissible on specific intent mens rea, not depraved indifference
not having purpose/knowledge b/c capacity to reason is inhibited means that you wouldn’t be able to raise defense even if you don’t have mens rea
State v. Stasio: assault w/intent to rob  held that intoxication evidence was inadmissible even though assault is a specific intent crime
Traditional approach may free s of specific intent even when harm caused is greater than general intent offense  policy to protect public is more important to maintain 
After this, NJ legislature passed provision saying intoxication can be considered in determining purpose or knowledge but not recklessness or negligence
US v. Veach: convicted of assaulting a fed officer and threatening to impede officer while engaged in the perfornce of duties  evidence of intoxication irrelevant on assault charge, but erred in saying it was irrelevant as to intent to impede
People v. Rocha: announced that assault w/deadly weapon is a general intent crime and intoxication evidence is inadmissible
Confusion generated by Hood – now assault is considered a general intent crime even though recklessness is insufficient and intention to injure must be proven
Montana v. Egelhoff: would it violate due process to not consider intoxication?
Whether excluding evidence of intoxication for murder might be unconstitutional b/c is precludes  from mounting defense  Sup Ct says crime is purposeful whether or not you were drunk
ATTEMPT:
Inchoate crime 
Act is the trying, actual crime never happened
Intent:
Smallwood: specific intent required for attempt  convicted of assault with intent to murder – aware he was HIV+
Conviction reversed b/c not enough of a risk of transmission to infer he intended to kill
Thacker v. Commonwealth: shot at and missed woman at campground who rejected him  ct held he did not have intent to kill b/c the bullet missed
People v. Thomas: fired shots at man he believed to be a rapist, 2 shots hit, one missed  convicted of attempted reckless manslaughter
Even though  claims one shot was fired accidentally and other 2 were warnings, the potential for future harm was there b/c he recklessly disregarded the risk
Regina v. Khan: attempted rape  principles relevant to consent apply the same way in attempt
Commonwealth v. Dunne: attempted statutory rape  reasonable mistake of age is irrelevant – same as in actual statutory rape (SL crime)
MPC/some states  require only whatever intent is required for substantive offense
Act:
Dangerous Proximity Test:
People v. Rizzo: plan to rob payroll man and got caught while they were looking for him  attempt v. mere preparation
Have to come very close to be considered attempt  not guilty b/c they hadn’t found the person they intended to rob
Commonwealth v. Bell: undercover cop posed as prostitute and tells  he can have sex with her 4yr old  not guilty b/c fail dangerous proximity test
He hadn’t seen the child and didn’t know the exact location of the child even though he was following close behind her car
Equivocality Test/Res Ipsa Loquitur:
People v. Miller: enter field with rifle and walk towards Jeans after threatening to kill her  conviction of attempted murder reversed - does not meet equivocality test
He never pointed and aimed – there could be another explanation for his action
Very difficult to meet equivocality test  means the crime would be the only thing that could possibly happen as a result
MPC: intent + “substantial step” “strongly corroborative” test
US v. Jackson: caught trying to rob bank  conviction affirmed based on substantial step strongly corroborative test
Caught with guns, handcuffs, and masks in the car – FBI were tipped off by one of their co-conspirators who had been arrested
2 tiered inquiry:
act w/culpability required for commission of the crime charged with attempting
engaged in conduct constituting a substantial step toward the commission of the crime
a substantial step is strongly corroborative of the firmness of intent
broadens scope of attempt liability from Dangerous Proximity  emphasis shifted from what remains to be done to what has already been done
US v. Harper: billtrap to rob atm  no attempt, just appointment – apply equivocality test and dangerous proximity test
[bookmark: _GoBack]Govt trying to prove they had deliberately set the billtrap to rob the technicians  no step of substantiality that crime would have occurred (too much time in between setting the trap and crime occurring; equivocal)
US v. Moore: caught walking toward bank wearing a mask and carrying gloves, pillowcases, and concealed gun  convicted – demonstrates substantial step
US v. Joyce: dealer wouldn’t open package of coke  mere preparation, no attempt
Govt informant trying to set up , told him 1lb of coke was available to buy   wouldn’t show money until they showed coke and  eventually left  arrested by DEA and found money in luggage
Intent to procure coke was abandoned before the substantial step in order to convict him
McQuirter v. State: subjectivity problem with evaluating intent and likelihood  black man follows white woman home and he is convicted of attempted rape
Troublesome conviction, lots of racial issues that could affect credibility of witnesses  shows how much facts don’t speak for themselves
Abandonment/renunciation:
Cannot abandon attempt once it’s been completed according to the tests
MPC and NY require voluntary and complete renunciation in order to consider abandonment an affirmative defense to attempt
People v. Johnston:  tries to rob gas station and when attendant doesn’t have much $ he says he’s joking  no renunciation defense
People v. McNeal: let his rape victim go after she pleaded with him  her unexpected resistance made his renunciation not voluntary
Ross v. State: reversed conviction for attempted rape b/c victim successfully persuaded Ross to abandon his attempt through his own free will  example of how courts treat this differently (McNeal)
Substantive crimes of preparation:
Burglary:
Breaking and entering w/intent to commit a felony therein
People v. Salemme: committed burglary when he entered home with intent to perpetrate a fraudulent sale of securities
Assault:
Like an attempt to commit battery
Some modern statutes criminalize assault like in tort – even when they aren’t actually intending to carry out attack
Stalking:
1990 - 1st anti-stalking law in CA: willfully/maliciously and repeatedly follows and harasses and makes a credible threat with intent to place person in reasonable fear for their safety
Solicitation/Murder for hire:
Some states hold solicitation is not attempt b/c actor does not intend to commit act himself
Others hold it can be attempt if there is a substantial step toward commission of the crime (i.e. detailed prep in planning)
State v. Davis: mere preparation, important role of agent  hire ex-con to kill husband so she could live with other man but ex-con told police
Clearly guilty of solicitation but not guilty of attempt  mere solicitation isn’t an overt act constituting an element of the crime (would need to come closer to be considered attempt – just prep)
US v. Church: guilty of attempted premeditated murder, nothing more he could have done
Provided undercover agent partial payment, photos, told where to put bullets, and then met with agent after and identified the staged body of his wife in the photo and expressed satisfaction – all videotaped
Impossibility:
Legal v. Factual Impossibility:
Factual impossibility:
When extraneous circumstances unknown to actor prevent him from committing the crime (i.e. pickpocket with nothing in pocket still a crime)
Legal impossibility: even if act were committed, it wouldn’t be a crime
Motive, desire, and expectation to violate the law
Intention to perform act
Performed act
Consequence is not a crime
People v. Jaffe: sold “stolen” cloth but it wasn’t stolen  legal impossibility is a defense
Act wouldn’t have been a crime even if committed
Vs. a pickpocket case  factual impossibility not a defense b/c it would still be a crime even if there was nothing in the pocket
MPC approach:
People v. Dlugash: circumstances as  believed them to be  could be guilty of attempted murder but not actual murder
Fired additional shots into victims head after victim had already been shot once
Not enough evidence to prove beyond a reasonable doubt that he was already dead when  shot him, but there is enough evidence to prove attempted murder  liability depends on what is in the actor’s mind – he believed victim to be alive when he shot 
No defense if the crime was factually or legally impossible of commission (i.e. if he were already dead it wouldn’t be murder)
State v. Smith: HIV+ inmate convicted of attempted murder   believed it to be possible to kill and he intended to
Yelled “now die you pig, die from what I have” when he bit and spit on him
People v. Rojas:  still has intent even if its impossible to commit a crime – opposite result from jaffe
US v. Berrigan: smuggled letters in and out of prison through a courier  legal impossibility b/c warden knew about it
Court says he isn’t trying to do something illegal b/c the warden knows  letter itself isn’t legal, just smuggling it in is and not smuggling if warden knows
US v. Oviedo: undercover cop tries to buy heroin and it turns out it wasn’t heroin  legal impossibility
Can’t be committed just by intent to sell heroin – need it to actually be selling heroin
AIDING & ABETTING:
Vicarious liability theory for substantive offense
Act (any assistance – very light to meet) + Intent
Stricter/Narrow Intent:
Hicks v. US: intent to commit substantive offense (knowledge not enough)
 and Rowe road horses to victim and R pointed gun at vitctim -  laughed and told victim to die like a man  trial ct err in jury instruction by saying that intentional use of words that ended up encouraging Rowe would be enough
mens rea is purpose – not enough that his words encouraged
State v. Gladstone: need a nexus
Not enough evidence to convict of aiding and abetting sale of weed   only gave name of Kent to the undercover cop, not enough communication between him and kent to show he helped Kent sell
Example of nexus: communication, gesture/sign he counseled, encourage, hired, commanded, etc.
MPC: requires purpose “of promoting or facilitating” the commission of the crime (knowledge not enough)
Easy/Broader Intent:
Criminal facilitation – NY’s accomplice liability
Liability is wider than in MPC  enough that aider believes “probable” that the person aided will commit a crime
US v. Fountain: inmate convicted of aiding/abetting another inmate in murdering a guard  knowledge is enough for serious crimes
Handed other inmate a knife as he was being led down hall and other inmate stabbed guard  it can be inferred that he knew other inmate would attack guards with the knife
Purpose for lesser offenses; knowledge enough for serious
Natural and Probable Consequences Theory (same test as Pinkerton)
Proximate cause foreseeability is easier to show than reasonably foreseeable consequences doctrine  Acosta – in the realm of conceivably possible
People v. Luparello: enlist friends to help locate former lover and friends end up killing the man  naturally, probably, and foreseeably put in motion
Killing victim could be foreseeable even if you didn’t intend it
Accomplice liability has equivalent mens rea  intent to encourage is equivalent to intending that someone die
Paradox because it assesses culpability with regard to mental state of another  if others were convicted of reckless manslaughter then Luparello would be too
Roy v. US: gun sale turns into armed robbery  not “in the ordinary course of things”
Sends police informant to Ross to buy gun and Ross robs informant with the gun instead
Gun sale is a misdemeanor but armed robbery is a felony 
Not enough for proof that he knew or should have known that Ross would commit a robbery  “in the ordinary course of things” = what may reasonably ensue from the planned events, not what might conceivably happen
Substantive crimes of facilitation:
Juvenile gun possession: Columbine – focus on 22yr old who sold kids the guns and ammo  convicted under CO statute targeted as selling guns to minors
“material support” to terrorism: fed legislation punishes the “knowing” provision of “material support” to “terrorists”
list of FTOs and you can’t give money to any of the orgs on it even if you think it’s for charitable purposes
Holder v. Humanitarian Law Project: want to train terrorists how to use international law to peacefully resolve conflicts 
Want a heightened mens rea  ct rejects argument and says knowledge is enough
Money laundering: only need to know that the transaction is designed to conceal the source of the money, don’t need to know what offense the proceeds came from
US v. Campbell: helped client purchase vacation home and had a sense they were criminal b/c they paid with cash
Upheld conviction under doctrine of willful blindness b/c she deliberately learned where money came from
Also knowledge of high likelihood of truth
CONSPIRACY:
Inchoate crime – just an agreement to commit a crime
Form of accessory liability – can be liable of crimes of your co-conspirators
Intent to agree (Lauria: knowledge not enough unless serious crime) + Agreement (interstate, Garcia) + Overt act (unless serious crime)
Intent to agree:
People v. Lauria: knowledge not enough unless serious crime  answering service that a lot of prostitutes used
No evidence he intended to further their criminal activities – doesn’t matter he knew about them
To establish intent to agree, must show tacit mutual understanding to accomplish the crime
State v. Falcone: absolved from participation in moonshining when sellers sell large quantities of yeast, sugar, and cans  knowledge not enough
Direct Sales Co. v. US: convicted of conspiracy when wholesaler of drugs sells 300x amount to doctor who supplies addicts
distribution of drugs requires more discrimination in conduct of business than distributors of innocent substances like sugar and yeast
Intent can be inferred from knowledge when:
1) stake in the venture (you become a partner or have an interest)
Regina v. Thomas: prosecuted for living off earnings of prostitute – agreed to let prostitute use his room at inflated rent
2) no legitimate use for the service exists
People v. McLaughlin: convicted suppliers of horse racing info by wire for conspiracy to promote booking  no other use but illegal gambling
Shaw v. Director of Public Prosecutions: published director consisting only of prostitute  no other use but to advertise their services
3) volume of business is grossly disproportionate to any legitimate demand
Direct Sales: wholesaler sells 300x amount
Intent found by:
1) direct evidence he intends to participate OR 
2) through an inference based on (a) special interest or (b) aggravated nature of crime itself
Misdemeanors  knowledge not enough to establish intent
Felonies  more open, circumstantial, case-by-case
Agreement:
US v. James: don’t need an express agreement, proof is circumstantial and inferential – knowledge not required
Interstate Circuit v. US: 2 movie theaters and 8 distributors in agreement about price of films  sufficient evidence of agreement 
Infer agreement based on:
1) nature of the proposal
2) manner in which they were made
3) substantial unanimity of action taken
Conspirators knew others were asked to participate and that cooperation was essential to successful operation otherwise there would be a restraint of commerce
Griffin v. State: motorist protests officers actions and crowd assaults officer after  knocks him down when he’s about to get arrested  agreement inferred – guilty of conspiracy
US v. Garcia: rival gangs fighting and shoot out happened  no evidence violence began in accordance with prearrangement
Just because they’re in a group doesn’t mean the conspired – can’t be guilty of conspiracy by just being part of group (Church and congregation example)
Overt Act:
Asks if anyone has done anything to manifest the realness of the intention – any concrete action taking a step toward the completion of the crime is enough
Some jurisdictions don’t have it or only have it for minor crimes – eliminated for serious crimes
Mulcahy v. The Queen: indicted for conspiracy to foment the Irish rebellion – plot is an act but if the design rests in intention only, not indictable
Whitfield v. US: when Fed statute is silent, no overt act requirement should be read into it
Yates v. US: reasoning of overt act requirement is to make sure we aren’t punishing for something only existing within the mind
Generally can be satisfied with acts that would be considered equivocal or preparatory in attempt
US v. Bertling: one phone convo established both agreement and the overt act  part 1 discuss the need to kill a witness and part 2 discuss where to find him
Ohio has more substantial overt act requirement  sufficient only when manifests a purpose to complete the conspiracy
Main requires a substantial step  brings attempt and conspiracy closer – strongly corroborative of the firmness of the intent to complete the crime
Additional liability for co-conspirator substantive offenses
Strict/Narrow Intent:
MPC: requires purpose for conspiracy and accomplice liability (most states require purpose)
Commonwealth v. Camerano: rented land to person growing a lot of weed  conviction for conspiracy to possess and distribute is reversed b/c purpose is required, knowledge not enough
US v. Scotti: threatened person to come up with money to pay extortionate debt and then asked mortgage broker to help person get cash  knowledge not enough, purpose needed to convict mortgage broker of conspiracy
US v. Morse: convicted of conspiracy to import weed by selling plane used 
Circumstantial evidence supports conviction  sold plane for much more money, all payments in cash, plane suited for smuggling, initial purchase never registered with FAA and sold without registration, didn’t file suit when didn’t get all the money
US v. Heras: drove drug dealer to hotel knowing it was for a drug deal
Dc thought this was insufficient to infer purpose; 2nd circuit disagreed
People v. Powell: conspiracy must be animated by a corrupt motive or an intention to engage in conduct known to be wrongful
US v. Freed: upheld indictment charging possession and conspiracy to possess unregistered hand grenades
Impost SL  doesn’t matter that he didn’t know they were unregistered
Easy/Broader Intent:
Pinkerton/Bridges: liable for substantive crimes committed in furtherance of conspiracy that are reasonably foreseeable consequences
Cannot be held retroactively liable – only held liable for what happens after you join conspiracy
Pinkerton v. US: held liable for brothers crimes even though he didn’t know and was in jail at the time 
Brothers were distilling whiskey in illegal still and avoiding taxes
Continuous conspiracy  no evidence of his affirmative action necessary to establish his withdrawal
Act was in furtherance of conspiracy and reasonably foreseeable
State v. Bridges: modern articulation of Pinkerton
Do not need to know about or intent the substantive crimes of your co-conspirators if they are:
1) committed in furtherance of the conspiracy AND
2) reasonably foreseeable consequences
fight at birthday party and returned to party with thug buddies and guns and thug buddies killed onlooker  responsible for the murder
crime was reasonably comprehended by his purpose and intention when entering in agreement to come back with guns
can be liable even if it doesn’t seem like a necessary or natural consequence of the conspiracy
dissent argues that mens rea shouldn’t be based on the mens rea of the person who committed the offense  at most it should be reckless manslaughter – can’t punish someone with life imprisonment for negligent appraisal of risk
People v. Luciano: liability imposed on all involved in prostitution ring – all part of conspiracy
MPC says that minor participants shouldn’t be held liable for their crimes of co-conspirators, just for the conspiracy
State v. Coltherse:  played a necessary party in setting in motion a discrete course of criminal conduct  held liable under Pinkerton 
State v. Stein: reject Pinkerton  permitting Pinkerton would allow state to “sidestep” statutory mens rea requirement for specific intent crimes
People v. Brigham: conspiracy to commit murder  realized it was the wrong guy but Bluitt killed him anyway
Jury found that b/c Bluitt was hardheaded and erratic it was reasonably foreseeable that he would kill someone other than the target
Could also argue it wasn’t in furtherance of the conspiracy to kill the wrong guy
US v. Wall: he was a felon and not allowed a gun but state sought conviction for vicarious liability for his co-conspirator having a gun  not appropriate application of Pinkerton
US v. Alvarez: limits based on personal culpability
3 s (armed lookout, introducer who was present for the murder, and manager of motel who was the translator)
hotel in Miami scene of drug buy – when undercover agents converged on room shoot-out ensued and an agent died  Alvarez and another  convicted of murder of fed agent – other 3 convicted of murder even though they didn’t shoot
enough evidence to say murder was reasonably foreseeable:
conspiracy designed for large sale of coke – based on amount of money and drugs they would be aware of the likelihood of (a) carrying weapons and (b) use of deadly force if needed to protect interests
Limit to Pinkerton: 
More than minor participant OR actual knowledge = vicariously liable for crimes of coconspirators
Duration and Scope of Conspiracy:
Duration: once formed, a conspiracy remains in effect until its objectives have been achieved or abandoned
SoL begins to run out when conspiracy terminates
Implicit coverups not part of conspiracy (i.e. keeping your mouth shut not part of conspiracy but shredding docs would be)
Breadth of conspiratorial objectives:
Krulewitch v. US: no conspiracy when conspirators implicitly agreed to hide facts to prevent prosecution of interstate transportation of prostitution 
Grunewald v. US: conspiracy can’t be treated to include coverup agreement unless there is direct evidence of an express original agreement to continue to act in order to cover up crime
US v. Franklin: robbed armored truck and the day after, one conspirator went to F’s house to collect money and F told him not to get caught
Statements made in furtherance of conspiracy
Impossibility: what if objective becomes impossible?
US v. Jimenez Recio: Police stopped a truck with drugs and set up a sting to get other truck  if conspiracy terminated by authorities and other coconspirators still continued, you’re still liable
Abandonment/Withdrawal: abandonment cuts off further Pinkerton liability but would still be liable for conspiracy
Abandonment  affirmative actions inconsistent with object of conspiracy and communicated in manner reasonably calculated to co-conspirators
US v. Randall: stopped being a gang member and got charged for gang’s actions years later
Withdrawal requires more than just stopping the action, need to make dissociation known to organization
MPC allows renunciation as a complete defense if:
1) no criminal purpose AND
2) actor succeeds in preventing commission of crime
some states only require the actor make a substantial effort to prevent the crime
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