Criminal Law – Outline
Short Version
1. Defining Criminal Conduct – The Elements of Just Punishment

a. Introduction

b. Legality
i. Principle of legality serves:

1. To provide notice as to what conduct is unlawful

2. To confine the discretion of the police in their enforcement of the laws

3. To prevent judges and juries from arbitrarily creating new crimes

4. To ensure that the criminal law only operates prospectively

ii. Rule of lenity – when the statute is not fair because not even the courts can understand it, you rule in favor of defendant (Dauray)
c. Elements of a Crime: Act (Actus Reus) + Intent (Mens Rea) = Liability

i. Actus Reus – a voluntary criminal act.

1. The requirements of voluntary action

a. Involuntariness is a defense to the act requirement

i. Model Penal Code defines a voluntary act as any act that is not involuntary.  Involuntary is defined narrowly.  Involuntary acts are:

1. Reflex or Convulsion (Newton)

2. Bodily movement during unconsciousness or sleep

3. Hypnosis

4. Bodily movement not otherwise the product of the effort or determination of the actor, either conscious or habitual (Martin v. State)

5. Extending the period of the actus reus

a. An act that might otherwise be viewed as involuntary is deemed a voluntary act.  

ii. Actions done by habit are still voluntary.

2. Omissions
a. Generally, there is no legal duty to help another.  Therefore, failure to act only is an actus reus when law imposes a duty to act.

b. Basis for finding duty to act:

i. Statute

ii. Status/Relationship

1. Parent-child, employer-employee, spouse-spouse
iii. Contract

1. Babysitters, caretakers

iv. Assumption of care and seclusion

c. Duty arises when defendant creates peril

d. Possession – hard category (act or omission?)

e. Status  exception – cannot criminalize status

f. Terminating treatment v. Assisted suicide

i. Physician has no duty to continue treatment, once it is proved to be ineffective. Stopping life support is an omission, with no legal duty to act.
ii. Mens Rea – the mental state required for the act

1. We infer mens rea from what people do.  We do not punish people for their thoughts alone.

2. Basic Conceptions

a. Common law terminology

i. Maliciously – defendant realizes the risk of her conduct and engages in the conduct anyway (MPC level of intent = recklessness)

ii. Intentionally – either a) the defendant has the purpose to cause a specific harmful result or b) the defendant need only be aware that his acts may cause a specific result.

iii. Negligently – a higher showing of carelessness than civil negligence

iv. Willfully – doing an act with the purpose of violating the law, or intentionally acting while aware of the likely circumstances.
v. General intent v. specific intent

1. General intent crimes – crimes that only require that the defendant intend to commit an act

2. Specific intent crimes – crimes requiring a higher level of intent.  Defendant must act with either the intent to commit a crime or intent to cause a specific result.

b. Model Penal Code approach

i. Purposely – a person acts purposely if it is the defendant’s goal or aim to engage in particular conduct or achieve certain results.

1. Purposely is not ordinarily required – for most crimes, mens rea will not be set as high as purposely.  

ii. Knowingly – a person acts knowingly if he is virtually or practically certain that his conduct with lead to a particular result.

1. Willfull ignorance doctrine – if a defendant strongly suspects the fact but consciously avoids learning the truth, the courts will find the defendant acted knowingly.

iii. Recklessly – a person acts recklessly if he realizes that there is a substantial and unjustifiable risk that his conduct will cause harm but consciously disregards that risk.

1. For most crimes, minimum level is recklessness.

iv. Negligently – a person acts negligently if he is unaware and takes a risk that an ordinary person would not take.

1. Objective standard

2. Rarely used for criminal offenses; a gross deviation from the standard of care is required.

v. Strict Liability

1. Offenses with no mens rea requirement as to the key element of the offense or to the offense in general.
2. Typically imposed for public welfare offences

3. Tests to see if a statute has a Strict Liability offense:

a. Is it a public welfare type of offense?

b. Is the burden shifting fair?

i. Is defendant in a position to prevent the harm, and potential victims are not?

c. What kind of thing is being regulated – is it inherently harmful?

d. Are the penalties low?

e. What is the legislative intent?

i. Mere omission of ‘mens rea’ statement in the statute is NOT enough. 

4. Public welfare offenses

a. Crimes threatening the social order.  Punishment: penalties are low and stigma is low.  

5. Model Penal Code

a. MPC rejects the concept of strict liability and requires some form of culpability for each material element.  However, MPC recognizes strict liability for violations that cannot result in imprisonment or probation, but only fines.

6. Mistake of fact is not a defense to a strict liability crime.

7. Vicarious liability – principles of strict liability may be imposed to find a supervisor responsible for the unlawful acts of a subordinate, even though the supervisor did not know the subordinate was violating the law.

a. Vicarious liability may not be imposed for penalties higher than fines (State v. Guminga)

8. Defenses to Strict Liability Crimes

a. Although mens rea defense does not exist, a defendant may challenge the actus reus component by claiming that there was no voluntary act.

c. Motive v. Intent

i. Intent is a requirement of a crime; motive is not.  Motive may be considered in sentencing.
d. Minimum levels of mens rea

i. For most crimes, minimum level is reckless (so culpability occurs if person acted knowingly, purposely, or recklessly)
e. Applying the Model Penal Code Approach to Material Elements

i. Material elements: conduct, result, attendant circumstance

ii. Every material element has a requisite intent.

iii. Mens rea for a material element

1. Level of mens rea is the same for all material elements of an offense, unless otherwise stated.

2. Default level of mens rea is recklessness

iv. Statutory Construction

1. Analyze the rule:

a. Identify all the material elements

b. For each material element, identify:

i. The act requirement and whether the defendant committed the act.

ii. The intent requirement – consider each level (purpose, knowledge, reckless, negligence, strict liability)

iii. Determine whether the mens rea element has been met, according to level of intent.

f. Mistake of Fact

i. “I knew that A was illegal, but I didn’t know I was doing A.”

ii. General rule: mistake of fact is a defense if the mistake negates a mental state essential to the crime charged.

1. We must determine the material elements of the crime (i.e. what facts does the defendant need to know to be guilty), and if the defendant does not know one (or more) or those facts, he has not met the mens rea requirement.

iii. Two types of Mistake of Fact

1. Mistake of Fact (Regular)

a. This is the subjective mistake of fact.

b. A regular mistake of fact is a defense to purpose, knowledge, or recklessness.  

c. A regular mistake of fact will not negate the requisite intent for negligence.

2. Reasonable Mistake of Fact

a. This is the objective mistake of fact (i.e. would a reasonable person make the same mistake)

b. A reasonable mistake of fact is a defense to negligence.

iv. Mistake of fact is not a defense when a defendant would be guilty of another offense had the situation been as he supposed

v. Legislative intent – whether a mistake of fact should be allowed also depends on legislative intent i.e. if the purpose of the statute is frustrated by allowing a defense, courts will find the contested element not to be material.

1. Mistake of age is generally not a defense in statutory rape cases.

2. MPC says that mistake of age is not a defense in statutory rape when the child is under ten.

g. Mistake of Law

i. “I didn’t know that was illegal.”

ii. General rule: mistake of law is not a defense.
iii. Exceptions

1. Mistake of law is a defense when the defendant was misled by official authority

a. If defendant relied on a statute that was later struck down, mistake of law is a defense.

i. Misreading of law is insufficient (People v. Marrero)

b. If defendant relies on judicial decision, then mistake of law is a defense.

c. Reliance on a lawyer cannot be a mistake of law defense.

2. Mistake of law is a defense when the statute makes it one.  If the statute makes legal awareness an element, then mistake of law functions like mistake of fact, because it negates the requisite intent.

a. Such crimes require that a defendant know that his or her actions are in violation of the law.  To determine whether the defendant needs to know the legal requirements, we can:
i. Read the language of the statute

ii. Evaluate its legislative history

iii. Determine whether public policy requires that the defendant know he is engaging in illegal conduct.

b. Disagreement with the law is insufficient for a mistake of law defense.  

c. Mistake doesn’t need to be reasonable.

3. Mistake of law is a defense when there is a lack of reasonable notice of the law.  The premise is that due process requires that the defendant have sufficient notice.  The courts have construed this very narrowly.

a. This exception has been limited to situations where:

i. Defendant’s conduct is wholly passive

ii. There was no actual notice of the law

iii. Violation involves a regulatory offense

2. Homicide

a. Homicide is the killing of a human being by another human being.  

b. Actus Reus

i. A killing occurs when the defendant ends a person’s life.

c. Mens Rea

i. The level of mens rea defines the type of homicide committed.  A homicide committed with malice aforethought is murder. 

1. Killings committed with malice aforethought refer to killings committed with callous disregard of human life.

ii. Homicide is broadly divided into two categories: Murder and Manslaughter.

	
	Manslaughter
	Murder

	Mens Rea
	Civil Negligence (rare) 
	Criminal Gross Negligence
	Recklessness
	Provocation or EED (MPC)
	Recklessness plus depraved

Indifference to human life
	Premeditation or Intentional

	Types of Homicide
	Negligence Homicide (rare)
	Negligent Homicide; MPC
	Involuntary Manslaughter
	Voluntary

Manslaughter
	All other murder
	Premeditated or Intentional murder


iii. Murder
1. Premeditated or Intentional Murder

a. Mens Rea Required: Premeditation or Intentional
b. “Willful, deliberate, and premeditated”

c. Premeditation requires that a defendant kill with “cool, deliberate thought.”

d. We can infer premeditation or intention from conduct

e. Differing approaches to premeditation: although jurisdictions agree on premeditation, they differ in their interpretations of what that term requires.  

i. Carrol: No time is too short

1.  “Premeditation” only requires that the defendant acted deliberately or with purposeful conduct.

2.  “No time is too short” for premeditation.  

ii. Guthrie: Some period of time required

1. “Purposeful” plus preconceived design
2. Must be some period of time between the formation of the intent to kill and the actual killing.

3. How much premeditation is required?  In Anderson, the court  said premeditation requires preexisting reflection demonstrated by two of the following three types of evidence:

a. Planning activity

b. Motive

c. Manner of killing

f. Model Penal Code Approach: all intentional killings are murder (purpose or knowledge)

2. All Other Murder

a. Mens Rea Required: Recklessness plus depraved indifference to human life

b. Killing with “malice aforethought;” with a depraved heart.  

c. Malone

i. He showed a depraved indifference by pointing a gun at his friend and shooting it.
d. Fleming

i. Defendant drove drunk and with extreme aggression and carelessness.
ii. Defendant is guilty of murder because he displayed a depraved disregard of human life.

e. Model Penal Code for “All other murder”: 
i. recklessness plus EXTREME indifference to the value of human life.

ii. When a defendant is unaware of a risk because of self-induced intoxication, this is murder.
iv. Manslaughter
1. Manslaughter is the killing of another human being without malice.  

2. Voluntary Manslaughter

a. Mens Rea Required: Provocation or MPC’s Extreme Emotional Disturbance.

b. Provocation is a mitigation for an intentional killing. 

c. Traditional Approach to Provocation

i. It requires proof of the following three elements:

1. Actual heat of passion – the defendant must be actually provoked and be in the heat of passion at the time of the kill.

2. Legally adequate provocation

a. Girouard: words alone are not legally adequate provocation.

b. The five categories of legally adequate provocation, as a matter of law: 
i. extreme assault or battery upon the defendant

ii. mutual combat
iii. defendant’s illegal arrest
iv. injury or serious abuse of a close relative
v. the sudden discovery of a spouse’s adultery
vi. [Mnemonic = EMIRA]

3. Absence of cooling time

a. Judges could decide not to give a provocation instruction if the time was “too long” to still be in the heat of passion, as a matter of law.

d. Modern Approach to Provocation

i. Objective standard of Provocation
1. The jury can determine whether the provocation might enflame a reasonable person.

2. No longer limited to rigid, predetermined categories.

ii. Absence of cooling time

1. Jury must determine whether sufficient cooling time has elapsed, as a matter of fact.  

a. Juries must consider 1) the “long smoldering reaction” (even if considerable time has passed, the defendant may still be entitled to manslaughter because the heat of passion had been building since the provocation) and 2) “rekindling doctrine” (reminders of the provocation may rekindle the passion).

e. Model Penal Code Approach
i. Extreme Emotional Disturbance Test (reduces a killing from murder to manslaughter):

1. Did the defendant act under the influence of extreme emotional disturbance (i.e. what the defendant was thinking) and

2. There must be a reasonable explanation or excuse for such extreme emotional disturbance i.e. the jury must decide the reasonableness of the defendant’s reaction from the viewpoint of a person under the circumstances as the defendant believes them to be.
3. Involuntary Manslaughter

a. Mens Rea Required: Recklessness
b. Involuntary manslaughter is wanton and reckless conduct.

c. Welansky (fire in the nightclub)
i. The court blends the lines between recklessness and gross negligence.  

ii. Wanton and reckless conduct involves 

1. Defendant consciously disregarding a substantial risk (recklessness) or

2. Defendant should have realized the grave risk if an ordinary man under the same circumstances would have realized the risk (negligence)
3. Either a subject or objective standard

d. Hall (skier)
i. MPC standard of Recklessness – conscious disregard of a substantial and unjustifiable risk.  

1. Substantial – risk CAN be less than 50% and still be substantial.
2. Justified – may be justified if it’s in the nature of the activity (e.g. surgery)

3. Gross deviation from the standard of care

4. Courts consider the magnitude of risk as well as whether there was any social utility

4. Negligent Homicide (MPC)
a. Mens Rea Required: Criminal Gross Negligence
b. Model Penal Code: requires a GROSS deviation from the standard of care

i. More than mere negligence

ii. Under the MPC, civil negligence is not enough.  Criminal negligence is required.
iii. It is a failure to appreciate a risk of death of which the actor should be aware.
c. Welansky (above)

i. Bridged the gap between recklessness and gross negligence

5. Negligent Homicide (Rare)

a. Mens Rea Required: Civil Negligence

b. The reasonable person – deviation from the standard of care.

c. Rarely applied

3. Rape

a. Actus Reus – Force, Non-Consent, Resistance
i. Traditional Model

1. Force

a. Physical force is required

b. Force must overcome resistance and objective communication of non-consent.

2. Non-Consent

a. Non-consent must be shown in an objective manner

i. If non-consent is not objectively manifested, the man is entitled to proceed.

ii. Warren: man lifted girl over her shoulders and carried her to the woods.  She did not say anything – she did not communicate her non-consent.

iii. Alston: non-consent itself is not enough.  There must be force overcoming resistance.  

3. Resistance

a. Proof of either 1) some resistance is necessary (to prove that the defendant acted with force) OR 2) proof that the victim failed to resist because of fear (Rusk).
i. Degree of fear necessary to preclude showing of resistance:

1. Fear of death or serious bodily harm

2. Fear which would render her mind incapable of continuing to resist

3. Fear that overpowers her

ii. Fear is a question of fact: whether a reasonable person would be afraid.

b. If there is no resistance but fear is reasonable, then the jury can find force.  

i. Can we infer from the defendant’s behavior that force was used, and would the reasonable person be afraid?

1. Warren: the victim who was carried over his shoulder did not seem to have a reasonable amount of fear.

2. Alston: there must be enough resistance for force to exist.

ii. Model Penal Code

1. Force

a. Focus is on the degree of force used

i. MPC says that  non-consensual, forcible sex is second-degree rape if i) there is no bodily injury and ii) the victim is a voluntary social companion and had previously permitted sexual liberties.

1. If the person is a voluntary social companion that had previous sexual liberties, then he cannot commit first degree rape.  

2. The first degree rape provision, therefore, is likened to stranger rape.  

2. Non-Consent

3. Resistance

a. There needs to be some resistance

iii. Reform Jurisdiction

1. Force

a. Force is expanded beyond just physical force: force now includes physical, intellectual, moral, emotional, or psychological force, either express or implied.

i. Thompson: although court agreed that force might be too limited, the court felt unable to stretch the definition of force.

ii. Mlinarich: dissent says that force has many interpretations.  The interpretation of “physical force” is only one interpretation.

b. Some jurisdictions state that force is the actual act of sex itself
i. M.T.S.: sexual penetration itself satisfies the force requirement, when it occurs in the absence of consent.  

2. Non-Consent

a. Potential approaches to non-consent:

i. Verbal resistance (saying “no”) plus other behavior that makes unwillingness clear (a totality of circumstances approach)

ii. Verbal resistance alone (“no” means no)

iii. Verbal resistance or passivity, silence, or ambivalence (any other than affirmative permission)

1. M.T.S. goes with this view – consent required is affirmative permission.

a. Opposite of Warren

b. Assume non-consent unless there is affirmative evidence of consent

c. Burden is on the defendant

d. Non-consent is the only fact that separates legitimate sexual intercourse from rape.

iv. All words and actions other than express verbal permission (everything other than saying yes)

b. Consent does not matter (i.e. is invalidated) when:

i. The victim is under a specific age

ii. The victim is unconscious

iii. The victim is incapacitated, through drugs and alcohol, if the defendant has drugged the victim.  

iv. Outside the context of the doctor-patient relationship, criminal law generally does not invalidate consent in adult relationships that are strongly influenced by authority or trust.

3. Resistance

a. Some jurisdictions have eliminated the requirement of resistance.

i. M.T.S.: No resistance requirement

b. Mens Rea

i. We’re only concerned with the defendant’s mens rea regarding non-consent

1. Each level of intent:

a. Purposeful – for a defendant to be guilty of rape, the defendant needed to purposely want it to be non-consensual.  This would narrow the category.

b. Knowledge – for a defendant to be guilty of rape, the defendant must know it’s non-consensual.  This is also narrow.
c. Recklessness – for a defendant to be guilty of rape, the defendant knows there’s a risk that it’s non-consensual, but they go ahead anyways.

d. Negligence – for a defendant to be guilty of rape, the defendant should have known the risk that it was non-consensual, but was unaware of the risk.

e. Strict liability – eliminates the consideration of mens rea.  If there is a factual finding of non-consent, then the defendant is guilty.  

2. Purpose and knowledge are standards that are TOO high and are never used.

ii. Traditional Model (limited view of force)

1. Rape is a strict liability crime

a. Once there is a factual finding of force, non-consent is inherent in that.  

i. This works in the traditional model because it is hard to find force.  Therefore, requiring strict liability for non-consent is acceptable because force was a tough barrier in finding rape.  

b. A reasonable mistake of fact is not a defense.  

i. Williams: No reasonable mistake of fact, thus the standard is not negligence, and is strict liability.  When an individual uses force without the other’s consent, he has committed rape.  

iii. Reform Model (expanded view of force)

1. Rape has a negligence standard

a. When force is defined as moral, intellectual, etc., force is broader than it was in the traditional model.  Therefore, the strict liability standard is not fair.  

i. However, if it is found that actual physical force was used, the court will be more inclined to impose the strict liability standard (Fisher).

b. A reasonable mistake of fact is a defense.

2. Minority view: rape has a recklessness standard (Alaska)

a. Court must prove that the defendant acted recklessly regarding the victim’s lack of consent

b. A mistake of fact (doesn’t need to be reasonable) is a defense.

4. Defenses

a. Actus Reus

i. Causation

1. Whether the defendant’s act caused the result.  Most relevant in homicide.  Causation is a defense to whether the act requirement was met.
2. Two pronged test for Causation:

a. But For/Actual Cause

i. But for the defendant’s act, this event would not have occurred i.e. if the defendant had not done what he did, would it have happened anyway?  If yes, then defendant was not the actual cause.

b. Proximate/Legal Cause (Common law)
i. To determine whether defendant’s act was a proximate cause:
1. Foreseeability

a. Was it reasonably foreseeable that the result would occur?

b. If it’s an extraordinary result, it’s not foreseeable

i. Two helicopters crashing in mid-air during a pursuit was foreseeable and not extraordinary.
2. It doesn’t need to be the sole and exclusive factor of the result. It only needs to be a link in the chain of causation.

a. Arzon: although it was the fire on the 2nd floor that actually killed the firefighters, it was the fire started by the defendant on the 5th floor that brought the firefighters to the scene.
b. Stewart: hernia operation was the factor that may have directly caused the death, but the stabbing was the actual proximate cause of death.

c. Acts of nature do not typically break the chain of causation unless they are so unforeseeable that they are not part of the ordinary risk of life.

3. Medical Malpractice cases

a. Many courts find that the initial assailant is liable for the victim’s death even when significant medical errors contribute to the result.

b. If at the time of death, the original wound is still an operating and substantial cause of death, then the death can properly be said to result from the wound.  

4. Triggering causes – there are two conflicting approaches in having to know the triggering cause:

a. We must know the immediate, triggering cause of the event i.e. Warner-Lambert: corporation was not held culpable because the original triggering cause of the explosion could not be found.

b. Creating the conditions, not the immediate triggering cause, is what needs to be known i.e. Deitsch: company was liable for death of someone in a fire (although triggering cause was unknown) because they had not left a proper setup for an emergency exit.

5. Transferred Intent

a. If defendant intends to harm A, but accidentally harms B, proximate cause exists.  As long as the defendant intends to injure, the defendant need not foresee who the actual victim may be.  

6. Additional harm

a. If D intends to strike a victim but accidentally harms another more seriously, the law holds the defendant responsible for the more serious harm committed.  

c. Proximate/Legal Cause (MPC)

i. The MPC approach to proximate cause has not been adopted in many states.

ii. MPC addresses the issue of whether:

1. There was a cause in fact (similar to but for cause)

2. Whether there was a proximate cause

a. Where the actual result involves the same kind of injury or harm as that designed and is not too remote or accidental in its occurrence to have a bearing on the actor’s liability.

iii. The MPC test is very similar to the common law test.  

b. Mens Rea

i. Justification

1. Justification itself is not a defense, but it’s a way of allowing certain defenses.

2. Justification does not seek to refute elements, but instead suggests other considerations that make it less blameworthy.

3. Two types of justification defenses: Self-Defense and Necessity.

a. Self-Defense

i. Self defense is a total exoneration, when all the elements are met.

ii. Self-defense arises only when the necessity to self-defend begins, and the defense goes away when the necessity ends.  The necessity arises from:

1. A threat, actual or apparent, of the use of deadly force against the defendant
2. The threat must have been imminent, unlawful, and immediate
a. An inevitable threat is not an imminent threat.

b. Courts will consider whether defendant could have retreated/escaped.

3. The defendant must have believed that he was in imminent peril of death or serious bodily harm.

a. This is a subjective inquiry.

b. The defendant must have acted with a proportional response.

4. These beliefs must have been honest and reasonable (in light of the surrounding circumstances.

a. Different courts view this element of the test differently:

i. Goetz: this inquiry into the reasonableness of the fear is an objective determination while considering the circumstances of the defendant.

ii. MPC: fear must be reasonably as would be observed in the actor’s situation (more individualized approach)

b. Battered women’s syndrome: 

i. Expert testimony on BWS is usually allowed as evidence to determine if the defendant thought the threat was imminent and to determine the subjective belief of the defendant.

ii. The controversy arises over whether to allow BWS to determine whether the defendant’s beliefs were objectively reasonable

iii. Kelly: court says that evidence of BWS is relevant to whether the defendant’s response is reasonable, but NOT because the standard is that of a reasonable battered woman. 

iv. Humphrey: court says that evidence of BWS is relevant to understanding the circumstances surrounding the belief, but the beliefs cannot be looked at from a reasonable battered woman’s perspective.

v. Edwards: courts took a more subjective approach allowing the beliefs to be viewed from the perspective of a reasonable person suffering from BWS.

vi. Leidholm: court goes even more subjective and says that the beliefs are to be judged by assuming the physical and psychological properties peculiar to the defendant.

iii. Imperfect Self-Defense

1. Imperfect self-defense occurs when not all of the above four elements for self-defense are met e.g. if there is a threat, the threat is imminent if the subjective belief is there, but the belief is not reasonable.

a. Imperfect self-defense requires for there to be an actual and imminent threat.  

b. Examples of imperfect self-defense: 

i. Defendant is the initial aggressor, but does not have the intent to kill or seriously injure the decedent.  The decedent escalates the confrontation where it reasonably appears to the defendant to be necessary to kill the decedent.  

ii. Defendant honestly but unreasonably believed deadly force was necessary.

2. Imperfect self-defense allows for a mitigation, making the crime a lesser offense.  Imperfect self-defense does not allow for complete exoneration.

a. Example: murder may be downgraded to voluntary manslaughter, and even sometimes involuntary manslaughter.  In these cases, the court is not saying that there was provocation (e.g. to justify voluntary manslaughter), but they’re going to treat a crime committed with an imperfect self-defense on the same level as provocation.

iv. Self-defense is an affirmative defense.  This means that the defendant has the burden of raising them and providing evidence (this is in contrast to criminal liability – the obligation of proving mens rea is fully on the government to prove beyond a reasonable doubt).  The affirmative defense of self-defense only matters if there has been an underlying finding of mens rea.

b. Necessity

i. A person who commits a crime because it is the lesser of two evils can evoke the necessity defense.

ii. Self-defense is a form of necessity.  

iii. Necessity is a broader justification which applies to any situation where a defendant chooses the better alternative.

1. Example: stealing food to avoid starvation.

2. Example: breaking into a cabin while stuck in an unexpected storm in the mountains.

ii. Excuses

1. Excuse itself is not a defense, but it is a way of allowing certain defenses.

2. With excuses, we understand that the defendant was not fully blameworthy.  

3. Two types of excuses: Duress and Intoxication

a. Duress

i. Duress excuses a defendant from liability if he was forced to commit a crime.  

ii. The common law elements of duress are:

1. A threat of death or serious bodily harm

2. Imminent

3. Creating such a fear than an ordinary person would yield.
iii. The MPC elements of duress are:

1. A threat of unlawful force

2. Of the type that would cause a person of “reasonable firmness” in the defendant’s situation to commit the act.

iv. Common law vs. MPC

1. Threat

a. Under common law, threat of death or serious bodily harm is required. The threat must be to the defendant or to a close friend or relative.
b. Under the MPC, there is a sliding standard – the greater the crime, the more series a threat must be to excuse a defendant.  The threat can be to the defendant or anyone else.
2. Imminence

a. Common law requires imminence.  MPC does not.

3. Reasonableness Requirement

a. Common law is objective, while MPC allows for a subjective element.

v. Duress as a defense to murder

1. Most jurisdictions do not allow the duress defense to be applicable to murder.

2. MPC does not rule it out.

3. In some jurisdictions, duress can be used to mitigate a homicide from murder to voluntary manslaughter using duress like provocation.

vi. Contributory Fault

1. Both common law and the MPC deny the duress defense to anyone who puts himself into a situation leading to duress e.g. gang membership.

b. Intoxication

i. Intoxication is generally not a defense, unless mens rea is Purpose or Knowledge (i.e. specific intent crimes), not when mens rea is recklessness or negligence (i.e. general intent crimes)

ii. Common Law

1. General Intent v. Specific Intent

a. For specific intent crimes, intoxication may function as a partial defense.
i. Hood: Assault, although technically a specific intent crime, is considered to be a general intent crime for the purpose of not allowing intoxication to be a defense.

b. For general intent crimes, intoxication will not function as a defense.
2. Involuntary Intoxication

a. Involuntary intoxication is a complete defense if it causes the defendant to commit a crime he would not have otherwise committed.  
b. Involuntary intoxication may also cause legal insanity affecting the defendant’s substantial capacity to appreciate the criminality of one’s conduct or conform to the law.

3. Voluntary Intoxication

a. Generally, voluntary intoxication can only be used as a defense to specific intent crimes (i.e. crimes require purpose or knowledge).

iii. MPC

1. Involuntary Intoxication

a. Involuntary intoxication can serve as a full defense, if it has the same impact as insanity (i.e. causes the actor to not know what he is doing or to lose the ability to conform his conduct to the law).

2. Voluntary Intoxication

a. Voluntary intoxication can be used to negate the mens rea of purpose or knowledge, but not recklessness or negligent.

iv. Intoxication and Due Process

1. Is a statute that bars evidence of intoxication, when it is relevant to establishing whether the defendant acted purposely or knowingly, unconstitutional?
a. Montana v. Egelhoff

i. Defendant was charged with deliberate homicide (specific intent crime).  Defendant wanted to bring evidence of intoxication to refute a material element (purpose or knowledge mens rea standard).  The statute barred evidence of intoxication.

ii. Scalia view: It is not unconstitutional unless the rule of evidence itself violates a fundamental principle of fairness.  

iii. O’Connor: It is unconstitutional because it impedes the defendant’s ability to possibly refute mens rea.  

5. Attempt

a. A defendant who is unsuccessful in causing a harmful result may still be responsible for attempting to commit a crime.

b. Attempt is an inchoate crime – preparing for or seeking to commit a crime.

c. Three steps in determining attempt:

i. Intent requirement must be met

ii. Act requirement must be met

iii. Check if there are any possible defenses

d. Intent Requirement for Attempt

i. Common Law

1. Requires a finding of specific intent in order to meet the intent requirement.
a. In order for a person to be guilty of attempting a crime, they must have intended to commit that crime.

i. e.g. Under the common law, you cannot be guilty of attempted manslaughter because the mens rea standard for manslaughter is recklessness.

ii. Courts make an exception for statutory rape (a strict liability crime) because there is no mens rea required for the crime.  As long as the defendant is trying to have sex, he is guilty.

b. To determine if there was intent, we first see if there was actual intent, and if not, we look at the magnitude of the risk (if act creates a high risk of the crime being committed, we may be able to infer intent)

i. Smallwood: Defendant was charged with attempted murder when he has HIV and sleeps with other women.  However, the defendant did not have the intent and the magnitude of the risk was not great.  Therefore, he was not guilty.

ii. MPC

1. Defendant is held liable for attempt as long as the mens rea for the substantive crime is there.

a. MPC does not require a specific intent.

b. A defendant who acts with the purpose of causing or with the belief that his conduct will cause the prohibited result satisfies the requirement mens rea for attempt.
e. Act Requirement for Attempt

i. Common Law

1. Two views

a. Dangerous Proximity

i. Defendant’s act must have been in dangerous proximity to completing the offense

ii. It has to be “close” to the crime.  Our investigation turns to how much is “left” to do.  

1. Rizzo: defendants drove around looking for the pay roll guy they wanted to rob, but couldn’t find him.  They were not dangerously proximate to committing the act.

2. Preparation is not enough.

b. Unequivocal

i. Defendant’s acts were unequivocal (unmistakable) that he was going to commit the act.
ii. Look at the act “on the face of it.”  If the act on its face is innocent (i.e. buying a screwdriver), then it is equivocal.  

ii. MPC

1. Substantial Step

a. It is enough that the person has taken a substantial step towards completing the crime.
b. Our investigation turns to how much has been done. 

i. Jackson: defendants have tools and weapons in their car to commit the bank robbery, they drive by the bank on two different days, and one of the defendants went into the bank to check it out.  The defendants did take a substantial step towards committing the act.

c. The act must be strongly corroborative of the actor’s intent.  
d. Some examples are:

i. Lying in wait

ii. Enticing or seeking to entice the contemplated victim

iii. Unlawful entry of a structure

iv. Possession of materials to be used in the crime

v. Soliciting an innocent agent to engage in the crime

f. Solicitation as Attempt

i. Solicitation is soliciting any party, even your partner in crime, to commit an act (doesn’t necessarily need to be a third party)

ii. Opposing views:

1. Solicitation can constitute a punishable attempt if it represents a “substantial step” toward commission of the crime (e.g. solicitation of murder = attempted murder).

a. Davis: defendant hired hitman (who was actually an undercover cop).  This was not solicitation, but it was just preparation.  The court focused on the acts of the “fake” hitman.

b. Church: defendant hired hitman.  His act was considered attempted murder, because the court focused on his act – there was nothing else defendant could done in order to commit the murder, short of doing it himself.

2. A solicitor cannot be guilty of attempt because it is not his purpose to commit the offense personally.

g. Defenses to Attempt

i. Abandonment

1. A defendant who repents and stops efforts to commit a crime may try to raise the defense of abandonment.

2. Common Law and Traditional View
a. Abandonment is not a defense.  Since common law used the dangerous proximity test, a person was not guilty until he had almost committed the crime, anyways.  Therefore, it was unlikely that at that point, a defendant would change his mind.

3. MPC & Modern Law

a. Jurisdictions with a lower threshold for the actus reus requirement (e.g. substantial step) may allow abandonment as a defense, because of fairness considerations. 

b. A complete and voluntary renunciation is required.

i. Voluntary requirement

1. A fear of getting caught cannot motivate the defendant.  It is also not voluntary when someone prevents the defendant.  

ii. Impossibility

1. The defense of impossibility arises when a defendant has done everything possible to commit the crime, but unexpected legal or factual circumstances prevent the crime from occurring.

a. Common Law

i. Distinguishes between factual and legal impossibility.

ii. Factual Impossibility
1. Factual impossibility is not a defense.  

2. Question to ask: if the circumstances had been as the defendant believed them to be, would there have been a crime?  If YES, then the defendant is guilty of attempt.

3. Examples of factual impossibility:

a. Pickpocket trying to pick an empty pocket

b. Shooting a weapon that is defective.

c. Shooting at a victim’s home when the victim is not present.

iii. Legal Impossibility

1. Legal impossibility is a defense.

2. Legal impossibility occurs when the intended acts, even if completed, would not amount to a crime.

3. Examples of legal impossibility:

a. Defendant purchases property he thinks is stolen, but it is not actually stolen.  Defendant will claim that it is impossible for him to receive stolen property because the property purchased was not stolen.

b. Shooting at a corpse that defendant mistakenly believed is alive.  

c. Trying to hunt a deer out of season but mistakenly shooting a stuffed deer.  A stuffed deer does not fall under the prohibition of “shooting a dear out of season.”

b. MPC

i. Eliminates the need to determine the fine distinction between factual and legal impossibility.

ii. MPC boils all liability down to intent.  If the defendant could have believed that the circumstances were criminal, then he is guilty.

1. However, the act requirement still must be met.  The act must corroborate the intent.

a. Oviedo: D found guilty of distributing heroin when he was distributing something else.  Although he intended to sell heroin, you still need an act that strongly corroborates the intent.  When the act in this case is legal, there is nothing corroborative of the intent.

6. Group Criminality

a. Aiding and Abetting

1. All individuals who assist in the commission of a crime are accomplices.

2. Aiding and abetting is NOT a separate crime – it is a theory by which a defendant is guilty for a specific substantive crime.  

a. This is different from “attempt.”

b. If A aided and abetted B in murder, A will be charged with murder. 

c. Aiding and abetting is a theory of vicarious liability by which we hold aiders and abettors as guilty of the crime of the principal actor, even if they themselves did not physically commit the offense.

3. The principals don’t need to be convicted of the crime in order for the aider and abettor to be guilty.

ii. Requirements for Aiding and Abetting
1. Act

a. Any act of encouragement or helping

2. Intent

a. Model Penal Code - Purpose
i. Purpose/Intent must be to aid and abet

ii. Actual effect of inciting the crime is not enough unless there is purpose/intent

1. Hicks – his statement was vague, and thus we could not infer intent.

iii. Mere presence is not enough either.

iv. Nexus (Gladstone) – expands the idea of purpose
1. There must be a nexus between the accomplice and the principal.  Some ways in which a nexus can be formed are:
a. Communication/encouragement

b. Steps to further

c. Benefit to aider and abettor

b. Knowledge may be a sufficient mens rea requirement for serious crimes

i. Fountain

1. Purpose may be required to convict of lesser offenses, but knowledge may be sufficient to convict of major crimes.

c. Reasonably Foreseeable Consequences (Luparello)

i. Is it reasonably foreseeable that this crime would occur, given defendant’s aiding and abetting?

1. We look to see how the defendant set the actions in motion.

2. Not specific intent and not even knowledge.

ii. This is a completely different inquiry that mens rea.  

iii. Roy presents a limit to this test: the result has to be ordinary, not merely conceivable.

1. The crime has to be a natural, probable, and foreseeable consequence of the aider and abettor’s act.

2. In Roy, the court concluded that “natural and probable” consequences cannot be extended to armed robbery from the sale of a gun.  

d. Gap-Fillers

i. Legislators have filled in gaps, where purpose might be too narrow a requirement for aiding and abetting.

1. Juvenile Gun Possession

a. Statute eliminates mens rea requirement with respect to injuries juveniles might inflict and by requiring only recklessness as to the age of the handgun recipient.  
2. Material Support to Terrorism

a. Federal legislation punishes the “knowingly” giving of material support to terrorists or to designated foreign terrorist organizations.  

b. What part of the statute does the term “knowingly” modify?  Do you need to ‘know’ that they are on the terrorist list, or do you need to ‘know’ that your support will be used for terrorist activities?

3. Money laundering

a. It a crime to conduct any financial transaction knowing that the transaction is designed to conceal or disguise the nature, the location, the source, or the control of the proceeds of specified unlawful activity.

b. Conspiracy

i. Conspiracy law is premised on the assumption that group crimes pose an extra risk to safety and compliance with the laws.

ii. A conspiracy is an agreement by two or more persons to commit a crime.

iii. The Crime Of Conspiracy + Contemplated Crime  + Additional Liability

1. Crime of Conspiracy = Act (Agreement) + Intent + [Overt Act]

a. Act (Agreement)

i. The act is an “agreement” to commit a crime.

1. It can be express or implied.

2. One can draw inferences from the course of conduct of the alleged conspirators.  If conspirators act in a concerted manner to achieve a common object, an agreement may be inferred (Interstate).

a. An inference of agreement is permissible only when the nature of the acts would logically require coordination and planning.  

3. Parallel Action vs. Common Design – two defendants coincidentally engaged in parallel action to commit a crime are not guilty of conspiracy.  The evidence must indicate an agreement between them.

b. Intent

i. Purpose to commit crime

1. Defendant must have the purpose to commit the crime.

2. Inferring purpose

a. The intent of a supplier to participate in a criminal activity when he knows that his goods and/or services are being put to a criminal use may be established by 1) direct evidence that he intends to participate OR 2) through an inference that he intends to participate.  This can be inferred a) when the purveyor of legal goods used for illegal purposes has a stake in the venture (which may be shown by the inflation of rates charged for illegal uses), b) when the defendant’s goods or services serve no legitimate use, c) when the volume of business with buyers is grossly disproportionate to any legitimate demand, or when sales of illegal use amount to a high proportion of the seller’s total business. 

ii. Knowledge sufficient for more serious crimes

1. Knowledge of the crime may be sufficient for more serious crimes.

2. In some jurisdictions, knowledge that one’s goods or services will be used for criminal purposes may be enough to establish mens rea for conspiracy when the crime involved is a serious one.

c. Overt Act

i. Certain jurisdictions also require an overt act

ii. An overt act is any legal or illegal act done by any of the conspirators to set the conspiracy into motion.

iii. Only one conspirator needs to commit an overt act.

2. Contemplated Crime

a. If the contemplated crime is completed, the conspirators will be guilty of that crime, in addition to being guilty of conspiracy.

3. Additional Liability

a. Pinkerton Liability

i. Conspirators are responsible for all substantive offenses committed by any one of their co-conspirators in FURTHERANCE of the conspiracy.  

1. “In furtherance of the conspiracy” – reasonably foreseeable as the necessary or natural consequences of the conspiracy.
a. The characteristics of your co-conspirators matter and the courts will evaluate this in their reasonably foreseeable test.

2. Actual Knowledge/Minor Player

a. Pinkerton liability may extend to “minor players” when there is a serious crime and when the “minor players” had actual knowledge of the likelihood of the additional crime being committed.

b. MPC

i. MPC rejects Pinkerton liability

ii. Under the MPC, a conspirator is only guilty of the substantive crime of a co-conspirator only if there is intent.

iv. Consequences of a Conspiracy Charge

1. Conspiracy is a separate crime.  It carries its own penalty.  Thus, if two or more persons agree to commit a crime and then commit the crime, each person is guilty of at least two crimes: conspiracy and the completed substantive offense.

2. Admissibility of co-conspirator statements – the prosecution can introduce hearsay statements of co-conspirators made during the course of the conspiracy. 

a. One key limitation is that the hearsay statement must have been made during the course of the conspiracy (Krulewitch).

v. Duration of a Conspiracy

1. A conspiracy remains in effect until it has been abandoned or until its objectives have been achieved.

a. A conspiracy is NOT automatically terminated just because the government makes it impossible to achieve its objectives e.g. a defendant may be guilty of conspiring to distribute drugs that, unknown to the defendant, have already been seized (Recio).

b. Abandonment

i. A conspiracy is generally considered abandoned when none of the conspirators is engaging in any action to further the conspiratorial objectives.

c. Withdrawal/Renunciation

i. A single conspirator can limit his criminal liability to some degree by renouncing his involvement and withdrawing from the group.  Two approaches:

ii. Common Law

1. Renunciation is NOT a complete defense. 

2. A co-conspirator can end his responsibility for later acts/statements of co-conspirators by withdrawing from the conspiracy.  However, the defendant is still guilty for the initial act of conspiracy.  

3. To withdraw from a conspiracy, the defendant must:

a. Take “affirmative action” to announce his withdrawal to all the other conspirators.

b. Some jurisdictions also require the defendant to thwart the conspiracy.

iii. MPC

1. MPC allows a complete defense for renunciation under certain circumstances:

a. The defendant must withdraw from the conspiracy AND successfully thwart the conspiracy.  If the defendant does this, he can avoid liability for even the initial conspiracy he joined.

i. Some states consider the requirement of “thwarting” to be too severe and therefore only require the actor to make a substantial effort to prevent the crime.







1

