CULPABILITY
Actus Reus

1. Voluntary Act

a. Martin: (Drunk on Public Highway)

i. “Appears” presupposes voluntary action

ii. Because appears requires voluntary action, voluntarily manifesting drunken signs own element, but immaterial because all Actus Reus requirements need be met

b. Windsor : (Found drunk on highway)

i. “found drunk”=no voluntary action required

ii. Found speaks to actions of another, not drunks action

c. MPC: not guilty unless includes voluntary act or omission to perform an act of which he is physically capable

i. “includes” (see Decina [seizure while driving]) voluntary act – Decina’s seizure involuntary, but knew of risk and voluntarily took it and voluntarily drove anyway, thus culpable.

A. Unconsciousness

a. Newton: unconsciousness can be a complete defense to an act requirement

i. Policy: If Criminal Justice system used to deter, involuntary actions are hard to deter; punishment is for bad people – distinct from torts

b. “Without any control by the mind”

i. Can be moving around physically while unconscious (i.e. Pope) – sleepwalker, reflex action, convulsion, hypnosis (MPC)

ii. Doesn’t include habit, impulses, thoughtlessness, self-induced
iii. Not involuntary simply because of unintentional or unforeseen consequences

c. Legal Insanity (pg. 179): 1) Burden of proof on Def.; 2) Disposition: commission to therapy rather than penal sentence

B. Excused Acts v. Non-Action (pg. 180)

a. Excused Acts=acts done mistakenly, accidentally, compulsorily, under duress

i. Such actions mitigate actors responsibility

b. Non-Actions=seizures, convulsions, reflex movements, somnambulism

2. Omissions  (No Liability Unless Legal Duty)
a. Pope: legal duty set forth in child abuse statute

i. Child Abuse statute set forth 1) class of persons (which Pope didn’t fall under) – not person responsible for care of child because mother was always present, Pope couldn’t usurp mother’s duty

ii. See arguments on pg. 184

b. Good Samaritan Arguments (By-stander indifference)

i. Reasons for by-stander indifference (pg. 186)
1. Pluralistic ignorance

ii. Arguments Against imposing liability on by-standers

1. problem with line-drawing

a. Counter Argument – make standard reasonableness, which is the “Bread and Butter” of courts

2. diminishes freedom
a. Counter – freedom not unlimited
3. problem with vagueness of statutes

iii. Moral Argument For: Should Help

c. Jones: (child starved to death)

i. Jury must be instructed that there is a legal duty of care
ii. Duty of Care: person charged with duty of care must take steps that are reasonably calculated to achieve success (pg. 193)

d. Mother Child Abuse Cases – presumption that mother’s obligation to child takes precedence over her own interest in independence and physical safety

e. Beardsley: (1907 – def. spent weekend at home with woman not wife, she took morphine and died)

i. Legal Duty v. Moral Duty 

ii. Def. owed woman no legal duty because she was not his wife

iii. The only familial relationships that create a legal duty of care are parents to minor child and spouse to spouse

f. Oliver: (woman took man back to home, provided spoon for him to shoot heroin)
i. Legal duty can be derived from tort principles – all circumstances taken together give rise to duty

ii. Took man from public place to private place where she alone could provide care.

iii. At point Cornejo collapsed, Oliver should have known she contributed to creating an unreasonable risk of harm (death), and had duty to prevent risk from obtaining by summoning aid

g. Duty of one who creates another’s peril

i. Causality – if one causes risk to another, has duty to reasonably take steps to prevent peril from resulting in harm in question

h. Kuntz: (Girlfriend stabbed boyfriend in self-defense, left him in kitchen, didn’t call medical help, he died)

i. Held liable under above peril theory.

i. Barber: (cessation of “heroic” life-support)

i. Not an affirmative act, rather a withdrawal or omission of further treatment

ii. Physician has no duty to continue treatment once it has proved to be ineffective

j. Airendale NHS Trust: (whether artificial feeding, etc. may be lawfully withheld)
i. Crucial distinction between omission of life support and administering lethal drug (euthanasia)

ii. Dr. v. Interloper – Dr.’s omission allows patient to die from pre-existing condition, Interloper actively intervenes to stop the Dr.

Mens Rea

1. Blackstone: an unwarrantable act without a vicious will is no crime at all

2. Cunningham: (Coal Gas)

a. Malice intent requirement: 1) actual intent to do particular harm done; 2) recklessness as to whether such harm should occur or not

b. “Wickedly” doesn’t encompass Def.’s intent because it describes act itself

c. Knowledge of high probability of harm is reckless, and falls w/in purview of malice

3. Faulkner: (on ship, accidentally lit rum on fire, causing ship to burn)

a. Crown contends if collateral act, which is done willfully would have been felony, during committing another felony, then liable

b. Court rejects this – act must have intent; accidentally lighting ship on fire not intentional, therefore no culpability

4. MPC Commentary
a. Unless some element of mental culpability is proved w/ respect to each material element of the offense, no valid criminal conviction may be obtained

b. Mentally culpable states:

i. Purpose – action conscious object of actor’s performance (SUBJECTIVE)
ii. Knowledge – no conscious purpose, but awareness of attendant circumstances (SUBJECTIVE)

iii. Recklessness – knowledge of substantial and unjustifiable risk – fault is choosing to run risk (SUBJECTIVE)

iv. Negligence – inadvertently creates a substantial and unjustifiable risk of which he ought to be aware – fault: inattentiveness (OBJECTIVE)

5. Santillanes: (tort negligence standard applied erroneously to criminal proceeding)

a. Def. cut his 7-y/o nephew with a knife and convicted under child abuse standard stating negligence as crime

b. Court reversed because of application of civil negligence rather than criminal negligence

6. Motive: is irrelevant to criminal liability (but relevant to sentencing)

a. Rationale: impractical to make allowances for individual idiosyncracies

b. Exception: 1) motive can be relevant in specific intent crimes (i.e. burglary – breaking into a dwelling w/ purpose of committing a felony w/in dwelling) and 2) self-defense considered motive

7. Specific Intent: actions that may be done with further intent in mind (i.e. burglary – must prove intent to commit crime once inside building)
8. General Intent: convicted when did intentional action (i.e. burglary w/ no intent to commit felony, then simply trespass, the general intent crime)

9. Holloway: (Conditional Intent)(Carjacking Statute)(BE SURE TO REVIEW POLICY RATIONALES)

a. Specific intent can be found even if coupled with a condition (the def. has no right to impose)

b. Scalia Dissent: conditional not specific intent.  

i. Not possession w/ intent to distribute if would only sell if times were rough, otherwise consume oneself

10. MPC on Conditional Intent:

a. When a particular purpose is an element of an offense, the element is established although such purpose is conditional, unless the condition negatives the harm or evil sought to be prevented by the law defining the offense
11. Jewel: (Willful Blindness: pot in trunk)

a. Def. convicted of knowingly transporting marijuana
b. Can prove knowledge if Def. made conscious purpose to disregard nature of that which was in the vehicle with conscious purpose of avoiding learning the truth

c. Deliberate ignorance=positive knowledge (equally culpable)

d. Gov. must prove beyond a reasonable doubt that if the Def. was not actually aware, his ignorance in that regard was solely and entirely a result of a conscious purpose to avoid learning the truth

12. “Ostrich Instructions”: some courts require two pronged inquiry

a. 1) that Def. was subjectively aware of a high probability of illegal conduct; and 

b. 2) that the Def. purposefully contrived to avoid learning of the illegal conduct

13. MPC: Ignorance or Mistake

a. Ignorance or Mistake is a defense when it negatives the existence of a state of mind that is essential to the commission of an offense, or when it establishes a state of mind that constitutes a defense under a rule of law relating to defenses

b. Motive irrelevant – may weigh in on sentencing

14. Regina v. Prince: (unlawful taking of girl: Bramwell decision)
a. Act wrong in itself – 16 doesn’t matter.  Bramwell won’t import mens rea into statute to excuse conduct

b. Brett dissent: Bramwell wrote out mens rea for material element (16 y/o girl)

c. Had mens rea been negligence, a reasonable mistake of fact would have been a defense (unreasonable mistake wouldn’t have)

15. White v. State: (leaving pregnant wife)

a. Def. convicted of violating statute that whoever, being the husband of a pregnant woman, leaves w/ intent to abandon such pregnant woman shall be imprisoned

b. Def. didn’t know wife was pregnant

c. Court reasoned act wrong in itself – thus he was culpable

16. “Lesser-Wrong Principle” (Prince and White)

17. Olsen: (Sex w/ 14 y/o, stabbed father)

a. Public policy to protect children of tender years

b. Legislature allowed probation defense for mistake of age under another section of statute, but not this one, and legislative intent would be disserved if mistake of fact allowed as defense

c. Held – Conviction of banging a 14 y/o upheld

STRICT LIABILITY
1. Liability is imposed without any demonstrated culpability

2. No mistake of law/fact defenses: if you did it, you are guilty

3. Strict Liability Element=an material element that is strict liability

4. Balint: (Def. convicted of selling derivatives of opium & coca leaves)
a. Allows preclusion of scienter in statutes whose purpose would be thwarted by the requirement

b. In many instances Strict Liability found in regulatory measures, where emphasis of statute is on achievement of some social betterment – Congress has weighed the possible injustice of exposing the innocent seller to penalty with exposing innocent purchasers to danger from the drug

c. Considerations: 1) Seller has opportunities to find this knowledge (in better position to do so than purchaser); and 2) the difficulty of proving knowledge contributed to this conclusion

5. Dotterweich (mislabeling bottles of drugs; corporation not convicted; president convicted)

a. Regulatory legislation touches phases of lives and health of people who are largely beyond self-protection
b. Congress intended to place hardships (of regulatory strict liability) upon those who at least have the opportunity of informing themselves of the existence of conditions imposed for the protection of the consumer, than the general public, who are wholly helpless

6. Morissette: (junk dealer who stole spent bomb casings from Air Force Base)

a. Traditionally silent statutes presumed mens rea requirements

b. Distinguishes regulatory violations from common criminal:

i. Regulatory violations relatively small; and

ii. Conviction does no grave danger to reputation

c. Congressional silence on intent from law that’s already well established by common law and statutory interpretation warrants different inferences than the new general laws of the Balint class – thus, Balint class cases as eliminating intent not binding

d. Intent is left to the juries, not judges to decide

7. Staples: (possession of automatic weapon)

a. Silence in statute doesn’t necessarily wave mens rea requirement

b. Rule: offense that requires no mens rea are generally disfavored, and some indication of express or implied congressional intent is required to dispense with the mens rea element of a crime.

c. Doubtful Congress meant to put law abiding Americans at risk of 10 year prison sentence w/ no mens rea

d. Harsh penalty attached confirms this reading

e. Scienter should be applied when statute criminalizes otherwise innocent conduct

8. Guminga: (employer/employee vicarious liability)(employee sold underage girl alcohol)
a. Court held that criminal penalties based on vicarious liability under the particular Minn. Statute would be a violation of substantive due process, and only civil penalties would be constitutional.

b. Reasons shouldn’t be criminal: 1) damages done to person’s good name and 2) future

c. Argument for criminal penalties: it deters so that owners will impress upon employees no selling to minors

i. Counter-argument: statute doesn’t distinguish between owners that do this and those that don’t

9. Baker: (Violation of speeding statute strict liability—cruise control problem)

a. A person may be guilty of an offense without having criminal intent if the crime is a misdemeanor and the statute defining the offense clearly indicates a legislative purpose to impose absolute liability for the conduct described
b. Def. challenges act requirement, saying his speeding wasn’t voluntary

c. Would be defense if unforeseen occurrence

d. However, he voluntarily delegated control to cruise control

10. Regina v. Sault St. Marie

a. Arguments for strict liability:
i. Protection of social interests requires a high standard of care and attention on the part of those who follow certain pursuits, and such persons would have incentive to maintain those standards if they knew ignorance or mistake wouldn’t protect them

ii. Administrative Efficiency: expensive in time and money to prove mens rea

b. Arguments against strict liability:

i. Violates fundamental principles of penal liability

ii. Stigma attaches to those convicted of crimes

c. Alternatives:

i. Good defense for defendant to prove he was not negligent

d. See pg. 250-251 for tri-partite solution

e. See pg. 251-255 for academic discussions

MISTAKE OF LAW (IGNORANTIA LEGIS) 
1. Marrero: (peace officer gun carrying law)

a. Mistake of law a defense when reading the statute relied on actually permitted the conduct in question and was only later found erroneous

b. Court rejects reasonable mistake of law jury instructions request because it would invite ignorance or mistake about the law rather than adherence – would create an unwanted loophole that disserves intent of statute

c. Marrero’s belief that he could carry a gun did not negate a material element of the statute

i. “Intentional Misreading” Problem – to prevent this, all misreading not a defense

d. Dissent: Criminal Justice system in place to punish blameworthiness

e. GENERALLY MISTAKE OF LAW IS NO EXCUSE
f. Arguments against not allowing mistake of law defense:

i. Refusing to excuse even reasonable mistakes

ii. Discourages investments in legal knowledge by making it hazardous for a citizen to rely on her private understanding of the law

2. Regina v. Smith: (Def. thought he was destroying his own property)
a. Do not presume strict liability when statute is silent on intent
b. Def. made a mistake as to a material element, thus negatives the mens rea required for that material element

3. MPC 

a. Ignorance or mistake as to a matter of fact or law is a defense if it negatives the purpose, belief, recklessness, or negligence required to establish a material element of the offense

b. This defense is overstated – not applicable when knowledge of the existence, meaning or application of the law is not an element of the offense
c. MISTAKE OF LAW DEFENSE: applies when the legal element involved is simply an aspect of the attendant circumstances, with respect to which knowledge, recklessness, or negligence, as the case may be, is required for culpability

4. Cheek: (pilot convicted of “willfully failing to file” income tax)

a. Congress makes it specific intent to violate the law of certain federal criminal tax offenses
b. The standard for statutory willfulness requirement is the “voluntary, intentional violation of a known legal duty.”  

i. Rationale: because “complex tax system, uncertainty often arises even among taxpayers who earnestly wish to follow the law” and “it is not the purpose of the law to penalize frank difference of opinion or innocent errors made despite the exercise of reasonable care.”

c. A good-faith misunderstanding of the law or a good-faith belief that one is not violating the law, if it is to negate willfulness, must be objectively reasonable

d. Willfulness requires the Gov. to prove: 1) the law imposed duty on defendant; 2) defendant knew of this duty; and 3) that he voluntarily and intentional violated that duty.

5. Willful v. Knowingly

a. Controversy over whether their use requires that the defendant be aware of the existence of the law he is charged with violating

i. Int’l Minerals (ICC regulation re: corrosive liquids): court held “knowingly violate” means actions knowingly committed that violate statute, not knowledge of the existence and meaning of the statute.

ii. Liparota (food stamps used in particular stores): knowing applies to knowledge of the statute – Court reasoned that to hold otherwise would “criminalize a broad range of apparently innocent conduct.”

iii. Ratzlaf (‘structured’ transactions to pay off gambling debt): Court construed willfully as requiring proof that Def. knew of the existence and meaning of the statute he violated; Court again wanted to avoid criminalizing otherwise innocent conduct.  Supreme Court held Def. not only needed to know of banks reporting requirements, but also knowledge that the structuring he undertook to evade it constitute a crime.
iv. Bryan (“willfully” deal in firearms violating Firearms Owner’s Protection Act): Court held Def. had to be shown to act with knowledge his conduct was unlawful, but not that he knew of the existence of the statute with which he was charged.

1. Court reasoned there was no danger of convicting the innocent, because although there was no evidence that he was aware of the law he was convicted of violating, there was evidence he knew he was dealing in firearms and his conduct was unlawful.
6. Albertini: (Protests on Military Bases)

a. Def. engaged in peace protest after receiving “bar letter” from commander.  Was arrested and sentenced by T.C.  9th Circuit overturned sentence, stating First Amendment protected right to demonstrate at base.  Def. then demonstrated again pending a  S.Ct. review, was again prosecuted.  After, S.Ct. reversed 9th Cir.  Then Gov. pressed prosecutions for 2nd Demonstrations.  

b. Ex Post Facto Laws: neither Congress nor any State shall pass ex post facto laws, which ban “every law that makes an action done before the passing of the law, and which was innocent when done, criminal; and punishes such action.”

c. “If the due process clause is to mean anything, it should mean that a person who holds the latest controlling court opinion declaring his activities constitutionally protected should be able to depend on that ruling to protect like activities from criminal conviction until that opinion is reversed, or at least until the S.Ct. has granted certiorari.”

d. Mistake of Law Defense: “allowed as defense when mistake results from defendant’s reasonable reliance upon an official – but mistaken or later overruled – statement of the law.” 

i. Policy: it would be an act of injustice to hold criminally liable a person who had engaged in certain conduct in reliance upon a judicial opinion instructing that such conduct is legal

ii. To hold otherwise would sanction a kind of “entrapment” by the government.

7. Hopkins: (unlawful sign soliciting performance of marriages)

a. Rule: Advice of counsel, or a public official, furnishes no good excuse, even though followed in good faith, to a person for violating the law and cannot be relied upon as a defense in a criminal action.
i. Founded on ignorance of the law will not excuse its violation

ii. Policy: if person exempted from punishment for crime by reason of the advice of counsel, such advise would become paramount to the law.
8. MPC (Defense of Official Reliance: limited defense based on reasonable belief that law is such that his conduct does not constitute an offense)

a. See pg. 270 for MPC text

b. (Comment) Applicable when: 1) actor is law abiding; 2) possibility of collusion is minimal; 3) and where judicial determination of reasonableness of belief in legality should not present substantial difficulty.
i. Policy: hard to see how any purpose can be served by conviction in the above case.

9. Entrapment by Estoppel: S.Ct. held it to be a violation of due process to convict a defendant for conduct that governmental representatives had earlier in their official capacity stated was lawful.
10. Lambert: (Ignorance of Los Angeles felony registration statute – case serves to evince a limitation to Ignorantia Legis doctrine)

a. No terms of willfulness is by terms included in the ordinance nor read into it by the California court as a condition necessary for conviction
b. Issue: whether a registration act of this character violates Due Process where it is applied to a person who has no actual knowledge of his duty to register, and where no showing is made of the probability of such knowledge
i. Conduct is passive – failure to act

ii. Notice required

iii. Violation of provisions are merely by being present in city

iv. Circumstances which might move one to inquire as to the necessity of registration are lacking

v. Registrant, on first becoming aware of statute, given no opportunity to comply with the law and avoid its penalty, even though default was innocent

vi. Statutes severity lies in the absence of an opportunity either to avoid the consequences of the law or to defend any prosecution brought under it.

c. Holding: where a person did not know of the duty to register and where there was no proof of the probability of such knowledge, he may not be convicted consistently with Due Process.

d. Dissent: Line drawing inappropriate as a line between constitutionality or unconstitutionality.  “If the generalization that underlies, and alone can justify, this decision were to be given its relevant scope, a whole volume of the United States Reports would be required to document in detail the legislation in this country that would fall or be impaired.
11. California Joint Legislation Committee for Revision of the Penal Code (also adopted in New Jersey):

a. Adds provision that would allow exculpation if: “he otherwise diligently pursues all means available to ascertain the meaning and application of the crime to his conduct and honesty and in good faith concludes his conduct is not a crime in circumstances in which a law-abiding and prudent person would also conclude.”

i. Rationale: exculpation should be made out in all cases where a law-abiding and prudent person would not have learned of the law’s existence.  

ii. Where the prohibition reaches plainly wrongful conduct, the conduct itself alerts the law-abiding citizen and prudent person to the need for inquiry if there is any doubt.

iii. Plainly unjust to hold a Def. criminally liable where a jury is prepared to conclude that the conditions of the subsection are met.

iv. IT CANNOT BE SAID TO “ENCOURAGE IGNORANCE” OF THE LAW WHERE THE DEFENSE RERQUIRES A SHOWING OF DILIGENT AND EXHAUSTIVE EFFORT TO COMPREHEND THE LAW.  AND DIFFICULTIES OF PROOF ARE NOT HERE SUBSTANTIAL SINCE THE DEFENDANT IS REQUIRED TO SHOW AFFIRMATIVE ACTS OF INQUIRY ADDRESSED TO AN OBJECTIVE STANDARD.

v. Arguments against:  1) invites abuse; 2) potentially time-consuming defense; 3) defense can be too easily fabricated out of disingenuous advice obtained from lawyers ready to lend themselves to a scheme of evasion through venality or partisanship in their client’s cause; 4) potential injustice, sans clause, is guarded against by the use of prosecutorial discretion not to prosecute in cases in which the accused acted in good faith, and his conduct was not harmful.
12. Cultural Defenses: excuse for foreigners who violate the law by actions acceptable in their native cultures

a. Arguments in favor of some kind of defense in these cases is that it “will advance two desirable ends consistent with the broader goals of liberal society and the criminal law: (1) the achievement of individualized justice for the defendant; and (2) a commitment to cultural pluralism.”

b. Arguments against: (1) victim is denied the protection of the criminal because his assailant generally goes free; (2) no hope of relief in future if part of culture that allows conduct in question; (3) different standards may defeat deterrent effect of the law; (4) may become precedent for cases with similar facts and broader proposition of race or national-origin based applications of the criminal law.

i. Consequence: fails to expand legal protection for some of the least powerful American society – women and children

c. Cultural Defense may also be used to rebut the existence of the particular mens rea required by the crime charged.

PROPORTIONALITY

1. Requirement that the punishment be proportionate to the seriousness of the offense.
2. MPC: includes among the purposes of the definition of crimes the aim “to differentiate on reasonable grounds between serious and minor offenses,” and it includes among the purposes of sentencing provisions the aim “to safeguard offenders against excessive, disproportionate or arbitrary punishment.”

3. Jeremy Bentham, Principles of Penal Law (rationale)

a. The value of the punishment must not be less in any case than what is sufficient to outweigh that of the profit of the offence

i. Profit of crime: must be understood not only pecuniary profit, but every advantage, real or apparent, which has operated as a motive to the commission of the crime – the force which urges a man to delinquency

b. The great inconvenience resulting from the infliction of great punishment for small offences, is, that the power of increasing them in proportion to the magnitude of the offence is thereby lost.

c. Greatest danger lies in a punishment on the minimum side, because in this case the punishment is inefficacious.

d. Two circumstances which weaken the effect of punishment: (1) uncertainty; and (2) distance.

4. Hyman Gross, A Theory of Criminal Justice
a. Only the guilty ought to be punished

b. Any punishment that is in excess of what is deserved is punishment without guilt – such a principle is based on principle not to punish the innocent

5. H.L.A. Hart & A. Honore, Causation in the Law:

a. Deterrent Theory Rationale: (1) one crime if unchecked may cause greater harm than another, and hence on general utilitarian grounds greater severity may be used in its repression than in the repression of the less harmful crime; (2) Temptation to commit one sort of crime may be greater than another and hence a more severe penalty is needed to deter; (3) the commission of one crime may be a sign of a more dangerous character in the criminal needing longer sentence for incapacitation or reform.

6. A.C. Ewing, A Study of Punishment II: Punishment as viewed by the Philosopher
a. To punish a lesser crime more severely than a greater would be either to suggest to men’s minds that the former was worse when it was not, or, if they could not accept this, to bring the penal law in some degree into discredit or ridicule.

b. If a man is very severely punished for a comparatively slight offense, people will be liable to forget about his crime and think only of his sufferings, so that he appears a victim of cruel laws, and the whole process, instead of reaffirming the law and intensifying men’s consciousness that the kind of act punished is wrong, will have the opposite effect of casting discredit onto the law and making the action of the lawbreaker appear excusable or even almost heroic.

c. In sum: the primary objective of punishment is to lead both the offender and others to realize the badness of the act punished; but, if great severity is shown, they are much more likely to realize instead the cruelty of the punishment.

7. James Fitzjames, Stephen, Law Equality Fraternity
a. Temptation as scale of punishment – the stronger the temptation, the more severe the punishment.

b. Treatise discusses A (follower belonging to a coarser class) and B (the mastermind belonging to a smaller, refined class), and suggest punishment for the follower should be tougher than that of the mastermind, because temptation to follower stronger.

8. H.L.A. Hart, Law, Liberty, and Morality
a. Legal graduation of the seriousness of crimes, expressed in its scales of punishments, not to conflict with common estimates of their comparative wickedness for: 1) it may confuse moral judgments or bring the law into disrepute, or both; 2) principles of justice or fairness between different offenders require morally distinguishable offences to be treated to be treated differently and morally similar offences to be treated alike
9. Harmelin: (convicted of possession of 672 grams of coke, sentenced to life without parole – challenges sentence under cruel and unusual)
a. Petitioner fell within recidivist (habitual criminal) statute

b. Issue: whether 8th Amendment contains an proportionality guarantee

i. Conclusion: 8th Amendment contains no proportionality guarantee

c. Amendment was adopted to outlaw certain modes of punishment (e.g. drawing and quartering) and to prevent judges from inventing and imposing “unusual” penalties no prescribed by law.

d. Writers of constitution chose not to enumerate proportionality under 8th Amendment

e. Solem factors for determining proportionality: 1) the inherent gravity of the offense; (2) the sentences imposed for similarly grave offenses in the same jurisdiction; and (3) sentences imposed for the same crime in other jurisdictions

i. Reason Solem test rejected: 

1. “grossly excessive” to be determined by the legislatures, who are in better positions to analyze their own state’s situations

2. “similarly grave” standards can’t be compared objectively – judges will be comparing what they consider comparable

a. even if identifiable, penalties might not be based on comparable factors – different factors might determine penalty grading from one crime to the next

3. third test can be applied with ease – however, it has no bearing on the 8th Amendment.  Any State may criminalize acts that other States don’t criminalize at all.  

a. Diversity not only in policy, but in means of implementing policy, is the very raison d’etre of the federal system.

f. Proportionality review is one of the several respects in which the S.Ct. has held that “death is different,” and have imposed protections that the Constitution nowhere else provides.  S.Ct. will leave it there, and not extend it further.
g. Concurrence: stare decisis motivates proportionality holding.

i. Cruel and Unusual Punishment Clause encompasses a narrow proportionality principle.

1. Extends to capital and some non-capital cases – but Court refused to strike down sentence for a recidivistic Def.

2. However, in Solem, court said “grossly disproportionate” to recidivistic crime.

ii. Common principles to the uses and limits of proportionality review:

1. Primacy of legislature: Fixing prison terms involves a substantive penological judgment that, as a general matter, is “properly within the province of legislatures, not court.”  Reviewing courts should provide deference to legislative authority.

2. Variety of Legitimate Penological Schemes: 8th Amendment does not mandate adoption of any one penological theory.  Competing weights accorded to different punishments as prerogative of the Republic.

3. Nature of Federal System: Marked divergences both in underlying theories of sentencing and in the length of prescribed prison terms are the inevitable, often beneficial, result of federal structure.  States embodying different penological assumptions in sentencing schemes makes comparison for “grossly disproportionate” difficult and imperfect.
4. Proportionality Review Should Be Guided by Objective Principles: prominent objective standard is TYPE of punishment imposed.  Penalty of death differs from all other forms of criminal punishment, and warrants review – however, Court recognizes lacks clear objective standards to distinguish between sentences for different terms of years.

5. 8th Amendment does not require strict proportionality between crime and sentence, rather, it forbids only extreme sentences that are “grossly disproportionate” to the crime.
iii. Crime of possessing 650 grams of Blow different than uttering a no account check, most passive felony one could commit, in Solem.

1. Michigan Legislature could reasonably conclude that possession of this large amount of cocaine – in terms of violence, crime, and social displacement – is momentous enough to warrant the deterrence and retribution of a life sentence without parole.

iv. Intra and Inter-jurisdictional analyses are appropriate only in the rare case in which a threshold comparison of the crime committed and the sentence imposed leads to an inference of gross disproportionality.

h. Dissent: 8th Amendment forbids “excessive” fines, a restraint that suggests excessiveness should be based, at least in part, on whether the fine imposed is disproportionate to the crimes committed.
i. In evaluating gravity of offense, one should consider: (1) harm caused or threatened to the victim or society; (2) degree of violence involved in crime; (3) absolute magnitude of the crime; (4) culpability of the offender – including degree of requisite intent and offender’s motive in committing the crime.

ii. Drugs a societal problem, but to justify such a harsh penalty the offense should always be one which warrants that punishment.  Unlike crimes directed against the persons and property of others, possession of drugs affects the criminal who uses the drugs most directly.

iii. Dissent applies Solem analysis and concludes that the Michigan statute violates the 8th Amendment’s prohibition against cruel and unusual punishment.
10. Many states have their own cruel and unusual punishment clauses in their own constitutions.
11. Cruel AND Unusual (8th Amendment) v. Cruel OR Unusual (Mich. Const. e.g.)(see pg. 290)

LEGALITY 

1. Shaw v. Director of Public Prosecutions: (convicted of conspiracy to corrupt public morals by circulating prostitute directory)
a. Court suggests that in the sphere of criminal law there remains in the courts of law a residual power to enforce the supreme and fundamental purpose of the law, to conserve not only the safety and order but also moral welfare of the State, and that it is their duty to guard it against attacks which may be more insidious because they are novel and unprepared for. (see pg. 291)  Such occasions will be rare, for Parliament hasn’t been slow to legislate when attention has been sufficiently aroused, but gaps remain and will always remain since no one can foresee every way in which the wickedness of man may disrupt the order of society.
b. Public standards may vary from generation to generation, but current standards are in the keeping of juries, who can be trusted to maintain the corporate good sense of the community and to discern attacks upon values that must be preserved.

c. Dissent: no such general offense to the law as conspiracy to corrupt to corrupt public morals.  


i. Courts cannot create new offenses to individuals.  Would leave power to create new crimes to individuals justices.  Perhaps advantageous in times when Parliament seldom met, but now it is surely in the province of the legislature.

ii. Wide differences of opinion as to how far law should punish immoral acts, and thus should be debated in public forum and addressed by legislature.  

iii. Principle of primary importance to law: that a man should be able to know what conduct is and what is not criminal, particularly when heavy penalties are involved.
2. Freedom-loving countries regard as a fundamental principle: that no one shall be punished for anything that is not expressly forbidden by law.

3. Problem if judges can determine conduct as criminal that is contrary to the interests of the State, without legislative enactment.  

4. Common Law Crimes: acts are made criminal if the court (or a court and a jury) regards them as directly tending to injure the public to such an extent as to require the state to punish the wrongdoer, even in the absences of an explicit statutory prohibition.  

a. Penal Code Revisions have endeavored to eliminate common law crimes, but some jurisdictions retain them.

5. Shaw case represents an extreme instance of abandonment of the principle of legality (principles of legality enumerated below):

a. That judges should not create new crimes

b. That criminal law may operate only prospectively

c. That crimes must be defined with sufficient precision to serve as a guide to lawful conduct and confine the discretion of police and prosecutors.

6. Keeler: (Husband intercepted ex-wife, heard she was pregnant, and kicked her in the stomach – fetus delivered stillborn with head fractured)
a. Issue: whether the fetus which petitioner accused of killing was, at the time of kicking, a “human being” within the meaning of the statute.

b. Court looks to legislative intent to determine meaning of “human being” at time of enactment: intended harm to have settled common law meaning of a person who had been born alive, and did not intend the act of feticide – as distinguished from abortion – to be an offense.  

c. Viable fetus: live birth not necessary to prove human being – viable fetus capable of human life.

d. Problem with adopting this view and expanding liability:

i. Power to define crimes and fix penalties is vested exclusively in the legislative branch.

ii. Such a ruling could operate only prospectively, by constitutional command, and thus could not reach the conduct of the petitioner when act occurred.

1. First essential of Due Process is fair warning of the act which is made punishable as a crime
a. Reflected in prohibition of ex post facto laws

b. An unforeseeable judicial enlargement of a criminal statute, applied retroactively, operates precisely like an ex post facto law.
e. Dissent: says majority 1) ignores precedents; 2) frustrates express intent of legislature; 3) defies reason, logic and common sense.

i. “human being” need not be frozen in place and time, but must fairly and reasonably be interpreted to promote justice and to carry out the evident purposes of the Legislature in adopting a homicide statute.

ii. Notions of “death” expanding (viz. life extension treatments) so why can’t notions of “alive” expand?

iii. Def. had notice that kicking the fetus to death constituted homicide.  Due process only precludes prosecution under a new statute insufficiently explicit regarding the specific conduct proscribed, or under a preexisting statute “by means of an unforeseen judicial enlargement thereof.”

7. Miranda: (S.Ct. reversed decision that Def. boyfriend had a common law duty to protect baby from abuse and further harm, because Def. was not on notice that he assumed a legal duty, even if one existed under common law)
a. If judges and justices of Appellate Court couldn’t agree whether statute put Def. on notice that he had legal duty, can’t conclude Def. would have known committing assault by failing to help child.

8. Nash: (unduly obstructing trade in violation of Sherman Anti-Trust Act)

a. Defense objects that the crime “contains in its definition of an element to which estimates may differ, with the result that a man might find himself in prison because his honest judgment did not anticipate that of a jury of less competent men” – Holmes responds that law is full of instances where man’s fate depends on him estimating rightly.
9. Ragen: (Def. convicted of willfully taking a deduction of an unreasonable allowance for salaries on his income tax return)
a. Fact that penal statute allows juries to determine question of reasonableness is not too vague to afford a practical guide to permissible conduct.

10. Statutes cannot enumerate every conceivable offense, and are better left to determination of classification by judges and tribunals.

a. In some cases in can’t be in advanced said with certainty whether an offense has been committed: and those who choose, in such situations, to sail as close as possible to the wind inevitably run some risk.

11. Morales: (Chicago loitering statute; vagueness invalidates criminal law)
a. 1) police officer must reasonably believe that at least one of the two or more persons present in a “public place” is a “criminal street gang member”; 2) persons must be “loitering”, meaning “remaining in any one place with no apparent purpose”; 3) officer must order “all” of persons to disperse and remove themselves “from the area”; 4) a person must disobey the officer’s order; 5) if person, whether gang member or not, disobeys the officer’s order, that person is guilty of violating the ordinance.  
b. S.Ct. held gang loitering ordinance violates due process of law in that it is unconstitutionally vague on its face and an arbitrary restriction on personal liberties.
i. Law that directly addressed lawless gang members would be permissible, however, statute targets broadly covers a significant amount of additional activity.

ii. Vagueness may invalidate a criminal law for two reasons:
1. it may fail to provide the kind of notice that will enable ordinary people to understand what conduct it prohibits

2. it may authorize and even encourage arbitrary and discriminatory enforcement

iii. Re: First Test

1. Loiter = “to remain in one place with no apparent purpose” to vague

a. Questions as to what loitering covers

2. Fair notice

a. Loiterer not subject to sanctions unless disobeys policeman’s order, but if loiterer is in fact harmless and innocent, the dispersal order is an unjustified impairment of liberty.

b. Arbitrary enforcement

c. Notice only given after prohibited conduct occurred, by officer, thus doesn’t provide advance notice

3. Terms of dispersal order vague – no limit on time, area, etc.

4. Entire ordinance fails to give ordinary citizen adequate notice of what is forbidden and what is permitted

iv. Constitution does not permit a legislature to “set a net large enough to catch all possible offenders, and leave it to the courts to step inside and say who could be rightfully detained, and who should be set at large.” – ordinance vague because no standard of conduct specified at all.

1. Ordinance reaches a substantial amount of innocent conduct, and to beat this, vests policemen with vast discretion.

v. “No apparent purpose” standard for making decision is inherently subjective, because its application depends on whether some purpose is apparent to officer on the scene.

vi. Inapplicable to apparently purposeful loitering – contrary to legislative intent

c. Remedy: make definition of loiter more specific to target the conduct the legislature wishes to prohibit.
d. Dissent: 1) penalizes loiterers failure to obey police officer’s order – not loitering per se; 2) police, in their role as peace officers, have long had the authority and duty to order groups of individuals who threaten the public peace to disperse; 3) law cannot rigidly constrain police officer’s activity; 4) situations of arbitrary and discriminatory enforcement best addressed when they arise; 5) expect people of ordinary intelligence to grasp the meaning of such legal terms despite the fact that they are arguably imprecise; 6) people of ordinary intelligence know when the seem to be loitering

i. Conclusion: by focusing exclusively on the imagined “rights” of the two percent, the Court today has denied our most vulnerable citizens the very thing that Justice Stevens elevates above all else – the “freedom of movement.”

12.  Steve Chapman, Court Upholds America’s Right to Hang Out

a. Huge amounts of dispersed people
b. Though most police are decent and well-intentioned, many are not, and giving them dictatorial powers over the streets inevitably means that many law-abiding people taking part in innocent activities will be coerced, inconvenience or even hauled off to jail.

c. Law supported by white councilmen, but not the blacks – they knew that some white cops enforcing the law would create a new crime of “standing around while black” to go with the old one of “driving while black.”

d. Part of life in non-totalitarian country is freedom to congregate in public for idle purposes without having to ask permission of the government

13. Papachristou v. City of Jacksonville: (vagrancy law held unconstitutional due to vagueness)(see pg. 307 for statute)
a. Court held void for vagueness: 1) “fails to give a person of ordinary intelligence fair notice that his contemplated conduct is forbidden by the statute” and 2) because it encourages arbitrary and erratic arrests and conviction.
i. 1) poor, minorities, average householder not alerted to regulatory schemes of vagrancy laws

ii. 2) unfettered discretion placed in Jacksonville police

b. Implicit presumption in the vagrancy standards – that crime is being nipped in the bud – is too extravagant to deserve extended treatment

14. Johnson v. Athens-Clarke County: Georgia court held a rule unconstitutionally vague because there “are no overt acts necessary to trigger criminal liability under the statute, and no specific guidelines to inform law enforcement officers of what behavior might legitimately bring the officer to believe a person was “involved in unlawful drug activity.”

15. Arguments against Morales: 1) police need discretion to work effectively.  
16. For: Constitution requires “government by clearly defined laws, rather than government by the moment-to-moment opinions of police on his beat.”  Thus, conditions upon which the clear notice given by officer to loiterers are focus, not whether have gave loiterers clear notice.

17. MPC: Loitering or Prowling
a. Narrowly reaches only alarming loitering.

b. See pg. 310-311 for rationales and their failures

RAPE

1. Margaret T. Gordon & Stephanie Riger, The Female Fear: The Social Cost of Rape

a. Women’s fear of rape is a sense that one must always be on guard, vigilant and alert, a feeling that causes a woman to tighten with anxiety if someone is walking too closely behind her, especially at night.

b. Rape rates are underrepresented: (1) reported v. non-reported incidents; (2) rapes by known assailants are particularly likely to go unreported

c. Stranger rape may constitute people’s image of what is typical, acquaintance rapes or non-stranger rapes, are an increasingly large proportion of actual rapes now account to 55 to 60 percent of rapes reported to police

i. Types of acquaintance rape:

1. Date rape – victim initially willing to be in company of man, but he then becomes violent to her

2. Campus rape – woman assaulted by man she had met at a party, many occur when excessive amounts of alcohol consumed

a. Researchers argue campus rape may be so prevalent because norms in society condone sexual violence (male aggression acceptable part of courtship culture).

2. Low reported numbers because women tend to blame themselves when their date turns violent and to deny that the experience was rape.
3. Definitions of rape can affect survey results.

4. Harm: (1) rape is largely seen as a crime of violence – on this view, appears as a species of aggravated assault; (2) feminists suggest harm is not violence but unwanted sexual intrusion – men can’t understand this because most men want any sexual intimacy

5. Traditionally only women could be raped.  Some jurisdictions still hold this view.

6. States now differ in approach of: 1) the gravity of the facts required to be proved; 2) whether and in what way the crime is split into distinctly graded offenses; 3) the level of punishment authorized; and 4) whether or when spousal rape is punishable.
7. 1950 California Statute and MPC Proposed Official Draft of 1962 require female penetration; Cal. Pen. Code now only requires person not the spouse of the perpetrator

8. See pg. 318-323 for statutory language
ACTUS REUS

1. Rusk: (Rusk asked Pat for ride home after high-school reunion)

a. Pat unfamiliar with neighborhood; refused invitation to go inside; Rusk turned off car and took keys; Rusk left room and Pat made no attempt to leave; Rusk began undressing Pat, but she removed rest of her clothing and his because he asked her to; then had oral and vaginal sex.
b. In overturning Rusk’s conviction, Court of Special Appeals held:

i. Force is an essential element of the crime of rape and to justify a conviction, the evidence must warrant a conclusion either that the victim resisted and her resistance was overcome by force or that she was prevented from resisting by threats to her safety.

ii. Court couldn’t find any evidence of resistance on victim’s part, and no fear that would overcome her attempt to resist or escape – the way he looked fails to support the fear required by Hazel.
c. Hazel establishes that lack of consent is generally established through 1) proof of resistance or 2) proof that victim failed to resist through fear.
i. Fear Rule: the kind of fear which would render resistance by a woman unnecessary to support a conviction of rape includes, but is not necessarily limited to, (1) a fear of death or serious bodily harm, or (2) a fear so extreme as to preclude resistance, or (3) a fear which would well nigh render her mind incapable of continuing to resist, or (4) a fear that so overpowers her that she does not dare resist.

1. Standard: victim’s fear must be reasonably grounded in order to obviate the need for either proof of actual force on the part of the assailant or physical resistance on the part of the victim.

d. Court of Special Appeals erred because it substituted its own view of evidence for jury.  Reasonableness of Pat’s fear a question for jury.

e. Conclusion: actual force Rusk applied to Pat’s neck, provides conclusion that jury could rationally find that the essential elements of second degree rape had been established and that Rusk was guilty of that offense beyond a reasonable doubt.

f. Dissent: fear question should only arise after court determines that Def.’s conduct under the circumstances was reasonably calculated to give rise to a fear on her part to the extent that she was unable to resist.
i. Woman must make it plain that she doesn’t consent; she must resist unless Def. has manifested his intent to use physical force to accomplish his purpose.

ii. There was no evidence that conduct anything but consistent with the ordinary seduction of a female acquaintance who at first suggests her disinclination.

iii. Lightly choking meaningless – victim able to talk while Def. lightly choked her

iv. Conclusion: State failed to prove the element of force beyond a reasonable doubt.

2. Elizabeth A. Stanko, Intimate Intrusions (pg. 328)

a. Typical v. Aberrant Male Behavior (whistling v. vicious rape, physical torture)

b. Confusions arises in women’s perceptions of what is considered to be violent
i. Typical and Aberrant categories not useful in understanding women’s feelings about male intimidation and violence.

3. Most contemporary state statutes continue to specify absent special circumstances, a conviction of rape requires a proof of intercourse committed by “force” or “forcible compulsion.”

4. Resistance is either mentioned by statute or implicitly read into such.

a. Most states require reasonable resistance.

b. Several require “earnest resistance” 

c. One requires woman to resist “to the utmost”

d. In rest, resistance is no longer formally required, but courts continue to consider resistances (or its absence) as highly probative on the question whether the victim consented.

5. California has no statutory resistance requirement

a. Rationales: 1) “Frozen Fright” response – resembles cooperative behavior; 2) to resist in face of sexual assault is to risk further injury – study suggested women who resisted suffered additional violence
b. Other hand: 1) some studies find resistance deters sexual assault – Dept. of Justice Study (of women who fought back 80% avoided rape; of women who didn’t 33% avoided rape); 2) no correlation between resistance and later violence; 3) resistance potentially psychologically beneficial – keeps women from feeling depressed when they’ve been raped
6. Rusk and many other courts posit requirement of reasonable apprehension.

7. Warren: (woman biking along reservoir, def. picked her up off bike and had sex with her)

a. Because complainant did not scream, fight back or attempt to flee, the court reversed conviction.
b. Pl. concedes Def. did not strike her or threaten to strike or use a weapon, and at no time did Def. tell Pl. to leave her alone or put her down.

c. Pl.’s failure to resist when it was within her power to do so (when not fearing for life/limb) conveys the impression of consent regardless of her mental state, amounts to consent and removes the act performed an essential element of the crime.

d. Rule: complainant must communicate in some objective manner her lack of consent.

8. Why should fear be reasonable?  Assures Def. woman is submitting out of fear rather than desire
9. Alston: (Victim lived in abusive relationship with Def., Def. said he would fix her face and show her he was not playing, that he had right to have sex with her, led her to house of one of his friends, she told him she didn’t want to have sex, and he pulled her up from a chair, took off her clothes, pushed her legs apart, and penetrated her)
a. Court concluded evidence of non-consent was unequivocal but held the evidence insufficient to establish the element of “force.”

b. Susan Estrich, Real Rape
i. General fear (based on Def.’s past relationship with victim) not sufficient to show that Def. used force required to support a conviction of rape

ii. “incidental” force (undressing and spreading her legs) not even mentioned

iii. Court seems to indicate Fight=Force, and discounts “sissy”, but common response, of women to cry when raped.

iv. Force standard effectively guarantees men freedom to intimidate women and exploit their weakness and passivity, so long as they don’t “fight” with them.

c. Vivian Berger, Not So Simple Rape

i. Too understanding a view of victim would damage cause of women

1. Estrich wants to empower women in potentially consensual situations with the weapon of a rape charge.

2. THESIS: DON’T WANT LAW TO PATRONIZE WOMEN

3. Treating female victims is at some point to cheapen, not celebrate, the rights to self-determination, sexual autonomy, and self and societal respect of women.  

ii. Because overprotection risks enfeebling instead of empowering women, the tension between reformist goals seems to make cases like Alston a close call, not a springboard for moral outrage.

10. Nonphysical threats:
a. Thompson: (principle threatened to prevent student from graduation if she didn’t have sex with him)

i. “Force” is used in its ordinary and normal connotation: physical compulsion, the use or immediate threat of bodily harm, injury.

ii. Held: Thompson concededly intimidated Jane Doe; however, Court will not stretch the definition of force to include intimidation, fear, or apprehension.

iii. Courts must interpret statutes, not rewrite them or insert words not put there by the legislature.
b. Mlinarich: (14 year old detention center veteran submitted to Def.’s, custodian of her, sexual advances after he threatened to send her back to the detention center if she refused his requests)

i. Def. convicted of rape “by threat of forcible compulsion”

ii. Pa.S.Ct. reversed conviction 

1. Attempts to define parameters of legislative proscription

a. “Force” and its derivative “forcible”, when used to define crime of rape, have historically been understood by courts and legal scholars to mean physical force or violence.

b. If “any threat” or by “physical, moral or intellectual means or by the exigencies of the circumstances” is taken to mean force, it will have unfortunate circumstances

i. Destitute Widow Ex – such rendering of force will convict man of rape if he threatens to withdraw his care for her if she doesn’t submit to sexual advances.

c. Such definition will make parade of threats subject to accusations of rape and attempted rape

d. Will also leave juries with unlimited discretion on what acts constitute rape.

iii. Held: rape, as defined by legislature, requires actual physical compulsion or violence or a threat of physical compulsion or violence sufficient to prevent resistance by a person of reasonable resolution. 

iv. Dissent: Statutes are to be given plain meaning, but “force” has multiple meanings.  Question becomes which plain meaning to apply.  Dissent believes legislature meant general force.

c. Policy (pg. 336): Freedom of sexual choice rather than physical protection is the primary value served by criminalization of rape.  A woman’s decision to submit to force may be less agonizing than her decision to have intercourse with a person who holds economic or emotional power over her and her family.  The freedom of sexual choice which is to be protected by rape law can be as effectively negated by nonphysical as by physical coercion.

d. MPC “Gross Sexual Imposition” §213.1(2): permits conviction where submission is compelled by threat of force or “by threat that would prevent resistance by a woman of ordinary resolution.”

e. California Penal Code: extends offense of rape or sexual assault to situations involving consent obtained by “duress”, “coercion”, “extortion” or using “position of authority.”

f. Rhodes: (Pennsylvania: new definition of force to add moral, psychological or intellectual force)
i. Held: the phrase “forcible compulsion” clearly connotes more than the exercise of sheer physical force or violence…the phrase also connotes that act of using superior force – physical, moral, psychological, or intellectual – to compel a person to do a thing against that person’s volition.

g. Lovely: (owner of liquor store invited drifter man who worked for him to live in his house, they began sexual relationship, and Lovely pressured man to further sexual acts by threats to stop paying rent and firing him)

i. Conviction upheld: N.H. statute made it a felony to coerce submission to sexual penetration “by threatening to retaliate against the victim.”
h. Re: Destitute widow problem (see pg 337)

i. “threat” by man takes away from woman nothing she is – or should be – entitled to claim.

ii. Conclusions about coercion should turn not on the degree of pressure, but on the legitimacy of the proposal itself.
1. Must know whether the man’s “threat” to withhold his assistance will violate the mother’s rights.

iii. If hope to safeguard sexual autonomy, can’t ignore impact of such rules that leave desperate mother vulnerable, but there are limits to how far in this direction the law can sensibly develop:

1. autonomy is freedom to seek intimacy with persons of own choosing

2. also freedom to move on

iv. Conclusion: a legal system that obligated a man to support a former sexual partner, in the absence of the mutual commitments of a long-term relationship, would impose an enormous burden on these components of freedom.  Efforts to use financial leverage in personal relationships deserves criticism, but should not inevitably violate legal rights.

i. “Of course, men often ‘use their economic superiority to gain sexual advantages,’ but women often use their sexual superiority to gain economic advantages.  So who is the extortionist?” (pg. 338)

11. Eliminate Force Requirement:

a. State In The Interest of M.T.S. (NJ: CG told MTS he would make surprise visit and banged out MTS while she was sleeping; she told him to get off and he complied immediately)
b. Issue: whether the element of “physical force” is met simply by an act of non-consensual penetration involving no more force than necessary to accomplish that result.
c. Conclusion: yes.

d. Public Defender posited an interpretation of “physical force” to mean force “used to overcome lack of consent.”  Equates force with violence and leads to the conclusion tat sexual assault requires the application of some of amount of force in addition to the act of penetration.
e. Traditional rape law, State had to show: 1) force had been used; and 2) penetration against woman’s will.  A woman above age of consent had to actively and affirmatively withdraw consent.

f. Reform goal wanted to shift focus from victim’s behavior to Def.’s conduct – to eliminate burden placed on victim to prove they had not consented.
g. Traditional force notions criticized for failure to be understood simply as the invasion of “bodily integrity.” 

h. Intent of drafters of reform rape law to remove all features found to be contrary to the interest of rape victims.  

i. Legislatures concept of assault colored by law of batter “any unauthorized touching of another is a battery.”  So, too, is any unauthorized sexual penetration a crime under reformed law.
j. Under the new law, the victim is no longer required to resist and therefore need not have said or done anything in order for the sexual penetration to be unlawful.
k. If contrary interpretation of force adopted – that the element of force need be extrinsic to the sexual act – would not only reintroduce a resistance requirement into sexual assault law, but also would minimize many acts of criminal sexual contact short of penetration.
l. Conclusion: any act of sexual penetration engaged in by the defendant without the affirmative and freely-given permission of the victim to the specific act of penetration constitutes offense of sexual assault.  Definition of “physical force” is satisfied if Def. applies any amount of force against another person in the absence of what a reasonable person would believe to be affirmative and free-given permission to the act of sexual penetration.  Permission can be indicated through either words or actions that, when viewed in the light of the surrounding circumstances, would demonstrate to a reasonable person affirmative and freely-given authorization for the specific act of sexual penetration.
12. Possible conceptions of nonconsent:
a. Verbal resistance (saying “no”) plus other behavior that makes unwillingness clear (a totality of the circumstances approach);
b. Verbal resistance alone (“no” always means no);
c. Verbal resistance or passivity, silence or ambivalence (anything other than affirmative permission by words or conduct) (MTS Approach); or
d. The absence of verbal permission (not saying “yes”)
13. Douglas N. Husak & George C. Thomas III, Date Rape, Social Convention and Reasonable Mistakes
a. “No” as incomplete rejection (in empirical studies)
b. Social convention is that a certain pattern of linguistic and nonlinguistic behavior could not reasonably be understood to mean anything other than no
14. Vivian Berger, Rape Law Reform at the Millenium
a. “No” should suffice to establish nonconsent.  Jury has to believe that she did say “no”
b. “A global portrayal, reflected in rape law, of females as weak, subordinate creatures, incapable of withstanding pressure of any sort, invites nullification and backlash and, on a philosophical level, cheapens rather than celebrates the right to self-determination, sexual autonomy, and self- and societal respect of women.”
15. Stephen J. Schulhofer, Taking Sexual Autonomy Seriously
a. Surgeon hypothetical: athlete doesn’t say no to surgery, so surgeon proceeds anyway without affirmative consent. 
b. Nonconsent is simply anything that is not positive consent, anything that is not an affirmative, crystallized expression of willingness.
c. To treat the athlete as a victim is not to patronize him.  It is merely a recognition of the obvious violation of the physical autonomy of his person.
16. Deception

a. Evans: (Def. posed as psychologist doing magazine article; enticed girl back to his apartment; see pg. 347 for facts – Def. played sympathy card telling victim of lost love, then banged her, got head, banged her again, and then banged her again before she left the next morning)
i. Rule: prevailing view that there can be no rape which is achieved by fraud, trick, or stratagem.  Provided there is actual consent, the nature of the act being understood, it is not rape, absent a statute, no matter how despicable the fraud.  
ii. No presently existing penal sanctions against seduction, in which the consent of the woman, implied or explicit, has been procured, by artifice, deception, flattery, fraud or promise.
iii. Def. did not resort to actual physical force.
iv. Issue: whether threats uttered by Def. (“I could kill you.  I could rape you.  I could hurt you physically.”) had paralyzed victim’s capacity to resist and had, in fact, undermined her will.  
1. Two possible interpretations:
a. You had better do what I say, for you are helpless and I have the power to use ultimate force should you resist; or
b. You are a foolish girl.  The possibility would exist of physical harm to you were you being confronted by someone other than the person who uttered this statement.
2. Rule: the controlling state of mind of the utterances must be that of the speaker.  It is basic that the criminal intent of the Def. must be shown beyond a reasonable doubt.
v. Conclusion: since the Court, therefore, can find neither forcible compulsion, nor threat beyond a reasonable doubt, the defendant is found not guilty on the charges of rape, sodomy, and unlawful imprisonment.
b. Boro; (Someone posing as a Dr. told victim had contracted fatal disease, and only two ways to treat it; 1) painful surgical procedure—graphically described—costing $9,000 and requiring uninsured hospitalization for 6 weeks; or 2) to have sexual intercourse with an anonymous donor who had been injected with serum which would cure the disease.  Victim agreed to 2nd alternative and consented to intercourse with mystery donor.
i. Def. charge for rape “where a person is at the time unconscious of the nature of the act and this is known to the accused” was not dismissed, and consequently challenged.
ii. Rule: if deception causes a misunderstanding as to the fact itself (fraud in the factum) there is no legally-recognized consent because what happened is not that for which consent was given; whereas consent induced by fraud is as effective as any other consent, so far as direct and immediate legal consequences are concerned, if the deception relates not the thing done but merely to some collateral matter (fraud in the inducement).
iii. Held: the testimony of the victim at the preliminary hearing was clear that she precisely understood the "nature of the act," within the meaning of Pen. Code, § 261, subd. (4), but, motivated by a fear of disease and death, had succumbed to petitioner's fraudulent blandishments.
iv. Dissent: legislative intent to restrict “consent” to cases of true, good faith consent, obtained without substantial fraud or deceit.
MENS REA

1. Sherry: (3 Drs. take victim to mansion away from party, despite her saying stop and no, disrobed in front of her causing her fear, and each banged the hell out of her)

a. At no time on the way out of the apartment, in the elevator, lobby or parking lot did the victim indicate her unwillingness to accompany defendants. 

b. Each Def. testified that the victim consented to the sexual acts.

c. Rule: the victim is not required to use physical force to resist; any resistance is enough when it demonstrates that her lack of consent is “honest and real.”

d. Def.’s requested jury instruction would have required jury to “find beyond a reasonable doubt that the accused had actual knowledge of the victim’s lack of consent.”  

e. Defs. did not request a jury instruction as to mistake of fact when negating Defs. criminal intent.  

f. Court aware of no American court of last resort that recognizes mistake of fact, without consideration of its reasonableness, as a defense.  

i. Lefkowitz: when a woman says “no” to someone, any implication other than a manifestation of non-consent that might arise in that persons psyche is legally irrelevant, and thus no defense.  Any further action is unwarranted and the person peril.  

1. Policy: no social utility in establishing a rule defining non-consensual intercourse on the basis of subjective (and quite likely wishful) view of the more aggressive player in the sexual encounter.

2. Fisher: (college dorm room sex; victim tells Def. she honestly didn’t want sex, removed himself from her body, and they allegedly continued kissing each other, she apparently enjoyed the contact, but then abruptly left – medical personnel and friends testified she was visibly shaken and upset after incident)
a. Def. argues that based on previous consensual kissing, his act was not done without victim’s consent, and that in light of victim’s previous sexual aggressive behavior, those beliefs were reasonable.  

b. Ineffective Counsel Challenges:

i. Appellant must establish: 1) an underlying issue of arguable merit; 2) the absence of a reasonable strategy on the part of counsel in acting or failing to act; and 3) prejudice as a result of counsel’s action or inaction.

ii. S.Ct. of Pa. in Rhodes held: “forcible compulsion” as including “not only physical force or violence, but also moral, psychological or intellectual force.”  The State Legislature adopted this definition, adding “either express or implied.”

iii. Def. argues broader definition links consent with mens rea and requires necessity for a mistake of fact jury instruction.

1. Ignorance or mistake as a matter of fact, for which there is a reasonable explanation or excuse, is a defense if the ignorance or mistake negatives the intent, knowledge, belief, recklessness, or negligence required to establish a material element of the offense; or the law provides that the state of mind established by such ignorance or mistake constitutes a defense.

iv. Williams Rule: When one individual uses force or the threat of force to have sexual relations with a person not his spouse and without the person’s consent he has committed a crime of rape.  If the element of the defendant’s belief as to the victim’s state of mind is to be established as a defense to the crime of rape then it should be done by our legislature which has the power to define crimes and offenses.  We refuse to create such a defense.

v. Court agrees that rule in Williams is inappropriate in date rape cases where there is a reasonable misunderstanding of consent.
vi. Reason Subcommittee Rule doesn’t apply: 1) Fischer case not one of the ‘new’ varieties of sexual assault contemplated by the amended statute (this case young woman alleged physical force); 2) because claim raises ineffectiveness of counsel, court would be required to find counsel’s failure to argue a change of law (a departure from Williams) – court can’t announce a new rule then find counsel ineffective for failing to predict same.

3. Ascolillo: (previous sexual relations, Def. and victim used cocaine right before act) 
a. Held: honest and reasonable mistake as to consent was not a defense to rape in Mass.

4. Simcock: (a belief that the victim consented would not be a defense even if reasonable, in Mass.)

5. MA and PA opt for strict liability on the consent issue (pg. 358)
6. Most recent American cases permit a mistake defense, but only when the Def.’s error as to consent is honest and reasonable.
7. Mayberry: England charges prosecutor with proving Def. KNEW consent was not there or was reckless in moving forward without consent – a mistake defense not available because the pros. must prove Mens Rea, and if he doesn’t prove Def. knew there was no consent, no liability.  An honest and unreasonable belief as to consent is sufficient to thwart pros.’s proof beyond a reasonable doubt.

8. Reynolds: Alaska has dispensed with any requirement the victim resist at all.  Thus, the legislature has substantially enhanced the risk of conviction in ambiguous circumstances.  The legislature counteracted this risk through its treatment of mens rea, by shifting the focus of the jury’s attention from the victim’s resistance or actions to the defendant’s understanding of the totality of the circumstances – State must prove Def. acted recklessly regarding victim’s consent.  Prevents conviction when circumstances regarding consent are ambiguous.
9. Mike Tyson: trial court didn’t instruct jury that reasonable mistake of consent a defense.  Tyson plainly asserted she gave actual consent; no conduct by victim to indicate she only appeared to consent.  Thus, no need to issue mistake of fact defense.

10. Kelly: (Def. removed and sold mantelpieces under presumption that Bradley owned house; Bradley didn’t own house, and Def. was convicted of larceny.  Appellate Court reversed)

a. Rule: one who takes property in good faith under fail color of claim or title, honestly believing he is the owner and has a right to take it, is not guilty of larceny, even though he is mistaken in such belief, since in such case the felonious intent is lacking.
11. Reason why knowledge of nonconsent doesn’t apply to rape cases: 1) man who has inherent capacity to act reasonably and doesn’t, has made a blameworthy choice; 2) harm in rape great; 3) criminal liability should provide incentive to be sure of situation.

12. Reasonableness Standard Application for Mistake of Consent:

a. Robin D. Weiner; Shifting the Communication Burden: A Meaningful Consent Standard in Rape

i. Gender gap exists – men and women frequently misinterpret each other.

ii. A reasonable woman standard may find woman sufficiently expressed lack of consent; a reasonable man may find she didn’t.

b. No means yes study – women say no when meaning yes primarily because they fear appearing promiscuous, but wanted dates to talk them into sex.  This pattern of communication may teach men to disregard women’s refusals and thereby increase the incidence of rape.
i. Douglas N. Husak & George C. Thomas III, Date Rape, Social Convention and Reasonable Mistakes

1. Eliminating mistake-of-fact defense might convict men that had reason to believe consent was given.
2. If criminal law is to achieve just results, men whose belief in consent is consistent with social convention seem unlikely candidates for convictions of a serious felony.

ii. Catharine A. MacKinnon, Marxism, Method, and the State: Toward a Feminist Jurisprudence

1. The deeper problem is the rape law’s assumption that a single objective state of affairs existed, one which merely needs to be determined by evidence.  When reality is split – a woman is rape but not by a rapist – the law tends to conclude that a rape did not happen.  To attempt to solve this by adopting the standard of reasonable belief without asking, on a substantive social basis, to whom the belief is reasonable and why – meaning, what conditions make it reasonable – is one-sided: male-sided.

HOMICIDE

1. “Malice aforethought” a technical term of art – malice need not be malicious, and aforethought may come instants before act desired.  (see pg. 388)

a. is the distinctive element of murder

b. ‘malice’ evolved as judge’s began to place particular state’s of mind under its umbrella

2. California Penal Code:

a. Murder is the unlawful killing of a human being, or a fetus, with malice aforethought

i. Malice can be express or implied:

1. Express – manifested deliberate intention to kill.  

2. Implied – 1) when no provocation appears, or 2) when the circumstances attending the killing show an abandoned and malignant heart

ii. Willful, deliberate and premeditated – not necessary to prove Def. maturely and meaningfully reflected upon gravity of his or her act

b. Manslaughter (see pg. 391)

3. Pennsylvania Consolidated Statutes, Title 18

a. Murder is intentional killing (Penn. statute breaks murder into degrees; 1st, 2nd, 3rd)

i. Intentional killing=poison, lying in wait, or by any other kind of willful, deliberate, and premeditated killing.

b. Manslaughter

i. Sudden and intent passion resulting from serious provocation

ii. Unreasonable belief killing justifiable

4. New York Penal Law

a. Adds criminally negligent homicide

b. See pg. 393-94

c. 2nd Degree Murder: 
i. Extreme emotional disturbance for which there was a reasonable explanation or excuse – the reasonableness to be determined from the viewpoint of a person in the Def.’s situation under the circumstances as the Def. believed them to be.

ii. Depraved indifference

5. MPC (see pgs. 1076-1077)

a. Manslaughter – requires no provoking event, but can be committed under the influence of extreme mental or emotional disturbance.

b. Negligent Homicide added
6. Premeditation-Deliberation Formula

a. Reason for 1st and 2nd Degree distinction is to apply death penalty to those murders that are particularly heinous.
b. Carroll: (S.Ct. of PA – Def. killed wife with loaded gun on window sill, convicted of 1st Degree murder)
i. Def. served in Army, hard worker, earned good salary, and had good reputation among neighbors.
ii. At his wife’s suggestion, he put a loaded .22 caliber pistol on the windowsill at the head of their common bed, so that she would feel safe.  
iii. He shot her after an argument while she was sleeping.  As the Court states – Def. remembered the gun, deliberately took it down, and deliberately fired two shots into the head of his sleeping wife.
iv. Def. wrapped wife’s body in blanket, cleaned up mess, and took her to a desolate place near trash dump.
v. Def. challenges premeditate requirement of 1st Degree murder because there was insufficient time for premeditation in light of his good reputation.  
1. Rule: specific intent to kill may be found from a Def.’s words or conduct or from the attendant circumstances together with all reasonable inferences therefrom, and may be inferred from the intentional use of a deadly weapon on a vital part of the body of another human being.
2. Rule: “no time is too short for a wicked man to frame in his mind the scheme of murder.”
a. Def. argues that, conversely, a long time is necessary to find premeditation in a good man – Court finds no merit to this defense.
3. Def. contends time and place of crime, enormous difficulty of removing and concealing body, and obvious lack of escape plan make premeditation legally impossible – Jury argument, and Court says lack of plan after doesn’t negate premeditation.
4. Psychiatrist opining that “rage”, “desperation” and “panic” produced impulsive automatic reflex type of homicide.  (see pg. 399)  Jury need not believe Dr.
a. Policy: Society would be almost completely unprotected from criminals if the law permitted a blind or irresistible impulse or inability to control one’s self, to excuse or justify a murder or to reduce it from 1st to 2nd degree.  Courts of Justice should not abdicate their function and duty of determining criminal responsibility to the psychiatrist.
vi. Conclusion: Some premeditation is required, but “no time is too short” for the necessary premeditation to occur.
c. Young: (Def. fired shots and killed two men after a scuffle broke out while playing cards) Held: no appreciable space of time between the formation of the intention to kill and the act of killing was required.  Premeditation and deliberation may be formed when the killer is pressing the trigger that fired the fatal shot.
d. Guthrie: (Stabbed co-worked in the neck with knife after being taunted)
i. Def. suffered from host of psychiatric problems.
ii. All witnesses related Def. was in no way attacked.
iii. Issue: whether jury instructions on murder improper because terms willful, deliberate, and premeditated were equated with a mere intent to kill.
1. Jury instructions used called “Schrader Instructions.” 
2. Problem flows in their inadequacy to instruct jury on difference between premeditated and intentional killing.
3. Court holds Schrader Instructions confusing and meaningless.
iv. Rule: there must be some period of time between the formation of the intent to kill and the actual killing, which indicates the killing is by prior calculation and design.  This means there must be an opportunity for some reflection on the intention to kill after it is formed.  The accused must kill purposely after contemplating intent to kill.
1. Policy: belief that one who meditates an intent to kill and then deliberately executes it is more dangerous, more culpable or less capable of reformation than one who kills on sudden impulse; or that the prospect of the death penalty is more likely to deter men from deliberate than from impulsive murder.
v. Holding: There must be some evidence Def. considered and weighed his decision to kill in order for the State to establish premeditation and deliberation under 1st Degree murder statute. 
vi. Conclusion: Schrader Instructions virtually eliminate distinction; reversed and remanded for new trial.
7. Proof of Premeditation
a. Absent statements made by accused which indicate prior calculation and design, a jury must consider circumstances in which the killing occurred to determine 1st Degree:  
i. The may consider:
1. relationship of accused and victim and its condition at time of the homicide;
2. whether plan or preparation existed either in terms of the type of weapon used or the place where the killing occurred;
3. presence of reason or motive to take life.
ii. Any one or all may indicate reflection on decision to kill.
iii. Categories of type of evidence:
1. “Planning Activity” – facts regarding the Def.’s behavior prior to the killing which might indicate a design to take life;
2. facts about the Def.’s prior relationship or behavior w/ victim which might induce motive to kill; 
3. evidence regarding nature or manner of the killing which indicate a deliberate intention to kill according to preconceived design
8. Anderson: (Def. murdered 10 year old, 60 wounds found in victim’s body)
a. Court found insufficient evidence to support 1st Degree murder conviction on theory of premeditation and deliberation
i. No evidence that Def. planned killing;
ii. No prior relationship between Def. and victim revealed motive for killing her;
iii. And manner of killing by multiple random knife wounds suggested an explosion of violence rather than a preconceived design to kill.
b. Pillsbury analysis: 
i. Killing ranks high on intuitive scale of wrongdoing, and may show why appellate courts have been reluctant to take premeditation seriously
ii. Case leads one to doubt whether an impassioned decision to kill is necessarily less culpable than a dispassionate one.
iii. Anderson suggests that what premeditation misses is the moral importance of the motive for the homicide.
9. Forrest: (Def., sobbing with emotion, went to visit terminally ill, hospitalized father, and shot him in the head.  Conviction upheld under premeditation theory)
10. MPC rejects premeditation and deliberation as basis for identifying murders that deserve the greatest punishment.
a. Prior reflection may reveal uncertainties of tortured conscious, rather than exceptional depravity – long internal struggle may suggest homicidal impulse was aberrational and not a true reflection of actor’s normal character.

b. Suddenness of killing may simply reveal callousness so complete and depravity so extreme that no hesitation is required.
11. Provocation
a. Girouard: (Wife called Def. a ‘lousy fuck’ and insulted him for some time, then said ‘what are you gonna do?’ several times, and he responded by lunging at her with a kitchen knife and stabbing her 19 times)
i. Issue: whether words alone are provocation adequate to justify a conviction of manslaughter rather than one of second degree murder.

1. Sub-rule: provocation (if proven) can mitigate 2nd degree murder to voluntary manslaughter

ii. Tradition Categories of Provocation:
1. Def. argues provocation to mitigate murder to manslaughter should not be limited to traditional circumstances of: 1) extreme assault or battery upon defendant; 2) Def.’s illegal arrest; 3) injury or serious abuse of a close relative of Def.’s; or 4) sudden discovery of a spouse’s adultery (amended and removed)
iii. Rule: for provocation to be “adequate”, it must be “calculated to inflame the passion of a reasonable man and tend to cause him to act for the moment from passion rather than reason.”  This is tested by a reasonableness standard.
iv. Held: words alone not enough to constitute provocation.
1. Policy: social necessity dictates holding.  Domestic arguments easily escalate into furious fights.  No reason for a holding in favor of those who find the easiest way to end a domestic dispute is by killing the offending spouse.
b. Maher: (Def. followed Hunt and wife as they entered woods together, just before entering saloon friend told him Hunt and wife had intercourse just the day before, and Def. shot Hunt, inflicting a non-fatal wound – convicted of assault with intent to murder)
i. Policy: if act of killing, though intentional, be committed under the influence of passion or in heat of blood, produced by an adequate or reasonable provocation, and before a reasonable time has elapsed for the blood to cool and reason to resume its habitual control, and is the result of the temporary excitement, by which the control of reason was disturbed, rather than of any wickedness of heart or cruelty or recklessness of disposition: then the law, out of indulgence to the frailty of human nature regards the offense as of a less heinous character than murder, and gives it the designation of manslaughter.
ii. Rule: reason should, at the time of the act, be disturbed or obscured by passion to an extent which might render ordinary men, of fair average disposition, liable to act rashly or without due deliberation or reflection, and from passion, rather than judgment. Measured by an objective standard, unless Def. shown to have some peculiar weakness of mind or infirmity of temper, not arising from wickedness of heart or cruelty of disposition (this requirement later rejected).
1. Sub-Rule: provocation shall be anything the natural tendency of which would be to produce such a state of mind in ordinary men.  Need not produce effect with certainty that physical effects flow from physical causes.
iii. Juries rather than judges should find facts sufficient for provocation.
iv. If alleged provocation be such as to admit of any reasonable doubt, evidence should go to the jury under proper instruction.
v. Jury should decide cooling time.
vi. Conclusion: it would have been competent for jury to find that the act was committed in consequence of the passion excited by the provocation, and in a state of mind which, would have mitigated to manslaughter. 
vii. Dissent: cause of provocation must occur in presence of Def.; any other rule in an offense so grave, in the heat of passion, would be more humane to perpetrator than wise in its effects on society.
c. MPC Provocation
i. Provocation, in order to be adequate, must be such as might naturally cause a reasonable person in the passion of the moment to lose self-control and act on impulse and without reflection.
ii. This standard does not imply that reasonable people kill, but focuses on degree of passion sufficient to reduce actor’s ability to control his actions.
iii. It must be estimated by the probability that the provocative circumstances would affect most men in like fashion.
1. Policy: attributes homicidal passion to extraordinary character of situation, rather than extraordinary deficiency in his own character.
iv. Sliding Scale Reasonableness Test:
1. The stronger ordinary men would be moved to kill by circumstances which provoked actor, and more difficulty resisting impulse, the less does actor’s succumbing serve to differentiate their character – inverse applicable for slight provocation.
v. Stephen J. Morse, Undiminished Confusion in Diminished Capacity
1. Argument against MPC: reasonable people don’t kill no matter how much they are provoked.
2. Cheapen life and conceptions of responsibility by maintaining provocation/passion mitigation.
3. Policy: sympathy focusing on perpetrators and not victims is misplaced.
d. Provocation as Partial Justification
i. Argument For: Claim implicit in partial justification is that an individual is to some extent morally justified in making a punitive return against someone who intentionally causes him serious offence, and that this serves to differentiate someone who is provoked to lose his self-control and kill from an unprovoked killer.
ii. Argument Against: victim’s immoral conduct in no way jeopardized the life of the defendant or anyone else.  His immoral conduct should not make his life less deserving of protection by society.
e. Sexual infidelity as provocation:
i. Feminists criticize use of provocation defense as dominated by men, who use violence to secure a woman’s unconditional, unjudgmental attentive acceptance.
ii. Dennis: (provocation defense only allowable if Def. suddenly discovered sexual intercourse, not other sexual intimacy or contact)
iii. Turner: (woman shot and killed unfaithful man, but court said no provocation defense because couple was not married)
f. Homosexual Advances as Provocative Acts:
i. For: how can unwanted sexual advances ever be provocation?
ii. Against: justifiable indignation that may upset ordinary human beings to the extent they lose control
g. Cooling Time: 
i. Common law view that too long a lapse of time between provocation and the act of killing will render the provocation inadequate “as a matter of law” and therefore deprive the Def. of right to an instruction on involuntary manslaughter.
ii. Bordeaux: (at mid-day victim told Def. he raped his mother 20 yrs. ago; Def. went home to mother who confirmed report; in evening Def. and friends beat the shit out of victim; Def. returned later and slashed his neck while victim laying on floor bleeding)
1. Held: evidence of prior argument or continuing dispute was insufficient to warrant a voluntary manslaughter instruction in the absence of “some sort of instant incitement.”

iii. Rekindling: 
1. Many courts refuse this notion that cooling-time limitation can be surmounted by argument that an event immediately preceding homicide had rekindled the earlier provocation.
a. Gounagias: (Def. sodomized by victim; victim bragged to others, who continuously taunted Def. for 2 weeks.  He then killed victim.
i. Held: legally sufficient provoking event occurred 2 weeks before, and interval constituted cool-time as a matter of law – thus rejected rekindling argument.
b. LeClair: (prior suspicions of wife’s infidelity provided adequate cooling-time, and no rekindling)
c. Berry: (Def. waited 20 hrs in victim’s apt. before killing her)
i. Held: jury could find Def.’s heat of passion resulted from a long-smoldering prior course of provocative conduct by the victim, the passage of time serving to aggravate rather than cool defendant’s agitation.

iv. Victim’s other than provocateur:
1. Mauricio: (bouncer forcefully ejected Def. from bar, causing injury; Def. waited outside for bouncer and as victim walked out, Def. shot him dead thinking he was bouncer)
a. Held: murder conviction reversed, holding that trial court failed to give voluntary manslaughter instructions.
2. Scriva: (father saw auto kill son, brandished knife, bystander got in way and he stabbed him)
a. Held: no provocation defense available to charges of murdering nonprovoking bystander.
3. Spurlin: (killed wife after discussion of sexual escapades, then killed sleeping son)
a. Held: no provocation defense available to charges of murdering nonprovoking relatives.
v. Defendant’s who elicit provocation

1. Johnson: (Def. threatened Roberts, Roberts and woman attacked him, Def. fatally stabbed Roberts)
a. Held: no provocation defense.
i. Policy: rather difficult to see how a man who excites provocative conduct can in turn rely on it as provocation in the criminal law.
b. App. Ct. reversed:

i. Impossible to accept that the mere fact that a defendant caused a reaction in others, which in turn led him to lose his self-control, should result in the issue of provocation being kept outside the jury’s consideration.
h. MPC 
i. Cassassa: (Extreme Emotional Disturbance – when invoked, shifts burden of proving defense on Def.)(dated chic in apt. complex, both dated casually, chic dumped him, Def. went psycho, eavesdropped/disrobed in bed, then brought wine and was rejected and then stabbed her)
1. Issue: whether Def. had acted under Extreme Emotional Disturbance at time of killing.
2. T.C.: Concluded that totality of circumstances test was not to be from the viewpoint of the Def., the court found that Def.’s emotional reaction at the time of the crime was so peculiar to him that it could not be considered reasonable. 
3. Rule: affirmative defense to crime of murder in the second degree where “the defendant acted under the influence of extreme emotional disturbance for which there was a reasonable explanation or excuse.”
a. Replaced “heat of passion” doctrine, and is significantly broader in scope.
b. Differences:
i. Heat of passion:
1. action taken as response to provocation
2. reaction had to be immediate
3. cooling off period negated defense
ii. Extreme Emotional Disturbance:
1. action not necessarily spontaneously undertaken
2. may be significant mental trauma that affected Def.’s mind for a substantial period “simmering in the unknown subconscious and then inexplicably coming to the fore.”

c. Def. posits that EED must be subjective – Court rejects this.

d. Purpose of EED: to permit Def. to show that his actions were caused by a mental infirmity not arising to the level of insanity, and that he is less culpable for having committed them.
4. EED Rule: 1) the particular defendant must have “acted under the influence of extreme emotional disturbance” (SUBJECTIVE); and 2) there must have been “a reasonable explanation or excuse” for such EED, “the reasonableness of which is to be determined from the viewpoint of a person in the Def.’s situation under the circumstances as the Def. believed them to be.” (ultimately OBJECTIVE)
5. See pg. 417 on how to apply second part of rule!

6. Evidence of EED can be submitted by psychiatrists, and the presence of EED is a threshold question before getting to the question of reasonableness.

7. Conclusion: T.C. came to right decision – excuse offered by Def. so peculiar to him that it was unworthy of mitigation.
ii. Elliot: (Def. had overwhelming fear of brother for years; one day went to bro’s house and killed him)
1. Rule: Conn. Ct. held the EED defense does not require a provoking or triggering event.  Can be caused by significant mental trauma that caused Def. to brood for a long period of time.
iii. Walker: (drug-dealer didn’t pay supplier, claimed drugs stolen, supplier refused to supply Def., Def. saw supplier in restaurant, argument ensued, Def. shot supplier)
1. Dissent: said MPC EED defense meant to get rid of common law theory that words alone are not enough for provocation.  Jury could find evidence of EED.  Part 2 of test should have been decided by jurors on the basis of all the circumstances, which the statute designs, not judges.
iv. EED Reasonableness (See pg. 420)

1. “Situation”:
a. Can include: 1) blindness; 2) shock from traumatic injury; 3) extreme grief.
b. Shouldn’t include: idiosyncratic moral values
c. Gray Area: MPC formulation affords flexibility to differentiate special aspects of actor’s situations that should be deemed material for purposes of grading and some that don’t.  In the end, the question is whether the actor’s loss of self-control can be understood in terms that arouse sympathy in the ordinary citizen.
2. Age and Gender -- Camplin: (def. boy sodomized by victim and mocked, hit victim with frying pan)
a. Court allowed age qualification because: “requiring old heads on young shoulders is inconsistent w/ the laws compassion for human infirmity.”
3. Culture – Masciantonio: (Court argued without incorporating cultural background, discrimination and injustice would likely result)
4. Battered Women – McClain: (Def. killed man who had beaten her a few times years before)
a. Evidence of BWS not allowed because Court said standard was of a reasonable person.
b. Critics state: objective test may be satisfied by considering the situation of the ordinary person who is a battered spouse.
5. Mental Disorder generally – Klimas: (Def. spent many months in conflict w/ wife, then shot her.  Claimed he was distraught over disintegration of marriage, wife’s fucking another man, and her efforts to obtain divorce)
a. T.C. ruled the psychiatric evidence Def. wished to introduce to support his claim that he was overcome by psychotic depressive illness is inadmissible.
6. See pg. 422-424 for abroad approaches
12. UNINTENDED KILLINGS

13. Distinguishing Civil and Criminal Liability

a. Welansky: (bar owner who was at bar nightly, small number of exits, some blocked/locked, fire hazard, excessive amount of patrons in bar, bar boy lit match to light lamp, and the whole place burned down, many patrons died)
i. Defendant convicted of numerous counts of involuntary manslaughter through wanton or reckless conduct; overcrowding, installation of flammable decorations, absence of fire doors, failure to maintain proper means of egress.
ii. Rule: Usually wanton or reckless conduct consists of an affirmative act in disregard of probable harmful consequences to another.  But where as in the present case there is a duty of care for the safety of business visitors invited to premises which the Def. controls, wanton or reckless conduct may consist of intentional failure to take such care in disregard of the probable harmful consequences to them or of their right to care.
iii. Problem of using “willful” to distinguish “wanton or reckless conduct” from negligence or gross negligence.
1. If willful modifies the conduct, then inaccurate.
2. If willful modifies wanton or reckless, then accurate.
3. What must be intended is the conduct, not the resulting harm.

iv. “Wanton” and “reckless” may be synonymous, but wanton suggests arrogance/insolence/heartlessness that is lacking in the word “reckless.”
v. Wanton and Reckless both subjective and objective standard.
1. Subjective – if Def. knew (even if ordinary man wouldn’t have known) of risk of grave danger to others and chose to run the risk (act or omission)
2. Objective – if Def. didn’t know of risk of grave danger to others, but an ordinary man under same circumstances would have, still culpable
vi. Rule (consolidated): intentional conduct, either an act or omission where there is a duty to act, which conduct involves a high degree of likelihood that substantial harm will result to another.  Variously described as indifference or disregard of probable consequences to that other.
vii. Wanton and Reckless express difference in the degree of risk and in the voluntary taking of risk so marked, as compared with negligence, as to amount substantially in the eyes of the law as a difference in kind.
viii. Conduct not criminal (in Welansky jurisdictions) until it crosses borders of negligence and gross negligence and becomes wanton and reckless.
ix. Held: didn’t need to prove Def. wanton or recklessly caused fire, but enough that death resulted from wanton or reckless disregard of the safety of patrons in the event of fire from any cause.
b. Barnett: 
i. Difference of negligence and culpable conduct:
1. conduct of the accused must be such a departure from what would be the conduct of an ordinarily prudent man under the same circumstances as to be incompatible with a proper regard for human life, or conduct amounting to an indifference to consequences.
c. Andrews v. Director of Public Prosecutions
i. In criminal Court, the amount and degree of negligence are the determining question.  There must be mens rea
ii. To establish criminal liability the negligence of the accused must be such that went beyond a mere matter of compensation between subjects and showed such disregard for the life and safety of others as to amount to a crime against the State and conduct deserving of punishment.
d. MPC:

i. Homicide is manslaughter when committed “recklessly.”
1. a person acts recklessly with respect to the death of another when he consciously disregards a substantial and unjustifiable risk that his conduct will cause that result.  Additionally, the nature and degree of risk must be such that, considering all the circumstances, its disregard “involves a gross deviation from the standard of conduct that a law-abiding person would observe in the actor’s situation.”
ii. Negligent Homicide
1. Where Def. acts without awareness of such risk.
e. Contributory negligence or other misconduct has never afforded a defense in criminal cases.
i. Dickerson: (early am drive, car block Def.’s highway lane with lights off, didn’t see car in time to stop, crashed and killed other driver, who was at the time intoxicated)
ii. Now, however, contributory negligence may have bearing on whether Def. was proximate cause of death.
f. Justification of Risk:
i. Magnitude of risk 
ii. Importance of object to be attained by dangerous form of activity
iii. Reasonableness of conduct will be proportion between these two elements
1. Train at 50 mph or 10 mph ex.  Save more lives at 10 mph, but at huge social cost.
14. Objective v. Subjective Standards of Liability

a. Williams: (Indian couple thought baby had toothache, didn’t take baby to Dr. because thought Welfare Dept. would take baby from them, baby died)
i. Def.’s had legal duty to obtain medical assistance for the child.
ii. Common Law: breach of duty in involuntary manslaughter had to amount to at least gross negligence
iii. Under WA statute, involuntary manslaughter committed if the death of victim is proximate result of only ordinary negligence
1. Rule: ordinary negligence is failure to exercise the “ordinary caution”, the kind of caution that a man of reasonable prudence would exercise under the same or similar conditions.
2. Rule: if the duty to furnish such care was not activated until after it was too late to save the life of the child, failure to furnish medical care could not be said to have been the proximate cause of the child’s death.
a. Standard of Duty Rule: at what time would an ordinarily prudent person, in care of child, deem it necessary to call services of a physician.
iv. Child died because abscessed tooth had been allowed to develop into an infection.
v. Odor associated with gangrene would have been present for 10 days before death, but 7 days before medical treatment would not save life.  
vi. During critical period baby’s cheek turned blue; and stated didn’t want to take baby to Dr. because would look like neglect and would take baby away from parents.
vii. Court found Def.’s were sufficiently put on notice concerning the symptoms of baby’s illness and lack of improvement during critical period.  Failure to obtain care is ordinary negligence, and sufficient to convict of statutory manslaughter.
b. Objective v. Subjective Standards of Liability
i. Objective=liability on the basis of general norms of proper and reasonable behavior
ii. Subjective=internal standards of liability which look to the individual characteristics of the actor, and insofar as they are thoroughgoing in their subjectivity, take into account the infinity varieties of temperament, intellect and education which make the internal character of a given act so different.
c. Commonwealth v. Pierce: (should adopt objective standard in criminal law, which has for its immediate object and task to establish a general standard, or at least general negative limits, of conduct for the community, in the interest of the safety of all)
d. Criticisms of Objective Standard: 
i. Under retributive theory of punishment it is hard to see how justice requires mistakes to be punished.
ii. Under deterrent theory, don’t know doing act, then how can you be deterred from it?
e. MPC (on liability without awareness)
i. Punishment may give motive to promote awareness, and may thus be an effective means of control.
f. Criticisms
i. Culpability should depend on the drivers’ reasons for perceptive failure, not on the failure itself.
ii. In all cases should judge actor’s choices: what she has chosen to care about and perceive, and what she has not chosen to care about and perceive
iii. Problem with punishing negligence is that person may have departed from external or invariant standard that he or she might have been unable to meet.
g. MPC Negligence (the care that would be exercised by a reasonable person in the actor’s situation)

i. “Situation” see pg. 438. – MPC leaves to the Courts the problem of determining the appropriate degree of individualization.
ii. Everhart: (girl with IQ of 72 wrapped baby she birthed in her bedroom in blanket, smothering it to death, because she thought it was stillborn)
1. Court reversed conviction, holding that Def.’s low IQ and accidental nature of death exculpated her
iii. Edgmon: (intelligence, experience and physical capabilities irrelevant, but allowed individual capabilities to be considered)
h. Faith Healing Problem (look to pg. 439)
15. Murder v. Manslaughter
a. Malone: (Russian Roulette case – Def. pulled the trigger 3 times after placing gun on side of friend)
i. Def. argued he had no intention of killing his friend.
ii. General Rule: Grand criterion which distinguished murder from other killing was malice on the part of the killer, and this malice was not necessarily malevolent to the deceased particularly, but any evil design in general; the dictate of a wicked, depraved and malignant heart.
iii. Applicable Rule: when an individual commits an act of gross recklessness for which he must reasonably anticipate that death to another is likely to result, he exhibits that “wickedness of disposition, hardness of heart, cruelty, recklessness of consequences, and a mind regardless of social duty” which proved that there was at that time in him “the state or frame of mind termed malice.”
iv. Holding: Killing was murder, for malice in the sense of wicked disposition is evidenced by the intentional doing of an uncalled-for act in callous disregard of its likely harmful effects on others.  The fact that there was no motive for homicide does not exculpate the accused.  In a trial for murder proof of motive is always relevant, but never necessary.
b. MPC treats unintended killing as murder when it is committed recklessly (see sec. 2.02(2)© and “under circumstances manifesting extreme indifference to the value of human life.”)
i. Gross recklessness (conscious disregard of the risk so far that it constitutes a gross deviation from the standard of conduct that a law-abiding person would observe in the actor’s situation) sufficient for murder because it evidences a “depraved heart regardless of human life.”
c. Burden: (Murder by omission – father aware during last weeks of baby’s life that it was starving to death, consciously and callously failed to feed it)
i. Held: the omission of a duty is in law the equivalent of an act and when death results, the standard for determination of the degree of homicide is identical.
d. Fleming: (Def. drove extremely recklessly (70-100 mph [when speed limit 45], swerving into oncoming traffic, chased by police, lost control of car that struck victim’s car killing her – Def.’s BAC was .315)
i. Convicted of 2nd Degree murder
ii. Rule: proof of existence of malice does not require Def. harbored ill will or hatred against victim, or proof of intent to kill or injure.  Malice may be established by evidence of conduct which is “reckless and wanton and a gross deviation from reasonable standard of care, of such a nature that a jury is warranted in inferring that defendant was aware of a serious risk of death or serious bodily harm.
iii. To support a conviction for murder, the government need only have proved that Def. intended to operate his car in the manner in which he did with a heart that was without regard for the life and safety of others.
iv. Even if subjective awareness of the risk is required to establish murder where the killing resulted from reckless conduct, an exception to the requirement of subjective awareness of risk is made where lack of such awareness is attributable solely to voluntary drunkenness. 
v. Danger did not arise only by Def.’s determining to drive while drunk; rather in addition to being intoxicated while driving, Def. drove in a manner that could be taken to indicate depraved disregard of human life, particularly in light of the fact that because he was drunk his reckless behavior was all the more dangerous.
e. Drunk driving explanations pg. 445-447
i. Watson court held conviction for murder because Def. drove to bar, and knew it was possible he would drive home intoxicated.
1. Dissent: says this implies that every person who drives drunk will be guilty of 2nd degree murder – many Californians drive drunk and get home safely, and thus death or injury is not the probable result of the activity.

f. MPC (on liability for inadvertent murder)
i. Inadvertent risk creation, however extravagant and unjustified, cannot be punished as murder.
1. Follows principle of MPC that serious felony sanctions should be grounded securely in the subjective culpability of the actor.
g. Intent-to-inflict-grievous-harm formula is sufficient for malice in murder and is followed in many jurisdictions.
THE DEATH PENALTY

1. Deterrence
a. Thorsten Sellin, The Death Penalty
i. Within each group of states having similar social and economic conditions and populations, it is impossible to distinguish the death penalty states from others (in rates of homicide).  Thus, the death penalty has failed as a deterrent.

b. Ernest Van Den Haag, On Deterrence and the Death Penalty

i. Sellin argument fails because lack of evidence that death penalty deters doesn’t mean it doesn’t deter.

ii. The Generalized threat of the death penalty may be a deterrent, and the more so, the more generally applied.
c. Hugo Bedau, The Courts, The Constitution, and Capital Punishment

i. No reason to dwell on the severity of punishments as deterrence, but on all relevant factors – notably the facility, celerity, and reliability with which the punishment can be inflicted.

d. Isaac Ehrlich, using complex techniques pioneered in econometric analysis, did find a significant correlation between capital punishment and the deterrence of homicide.  

i. Richard O. Lempert, Deterrence and Desert: An Assessment of the Moral Bases for Capital Punishment

1. Critical of Ehrlich study.

2. Says it’s harder to convict in capital cases, and such hardness of conviction might outweigh any net deterrent effect of capital punishment.

3. Issue should be not whether death sentences deter, but whether they deter more than prison sentences for life.

e. Others suggest analyses by other economists have failed confirm Ehrlich’s findings.

2. Error, Irrevocability and Inequality

a. Hugo Bedau, Innocence and the Death Penalty

i. Conclusive evidence of innocent people condemned to death is by large number of overturned convictions.
1. Release predicated on factual innocence—definitive proof that the Def. was in no way involved in the offense; or “legal innocence” – i.e. prosecutorial misconduct or defective counsel, but evidence proved far short of proving beyond a reasonable doubt.

ii. Cases of overturns may convey a reassuring impression that though mistakes are made, the system of appeals and reviews will ferret out such cases prior to execution.

1. But, many found innocent despite the system, only as a result of unusual media attention or other extraordinary efforts not generally available to death row Defs.

a. Or even sheer luck.

iii. After trial, legal system becomes locked in a battle over procedural issues rather than a reexamination of guilt

iv. Investigation into innocence ends after execution, and chances are some executed Defs. were innocent.
b. Ernest Van Den Haag, Punishing Criminals 

i. Innocent victims killed by autos, surgeries, medicines.
ii. These activities are justified because benefits, including justice, are felt to outweigh the statistical certainty of unintentional killing innocents.

iii. If more innocent victims of future murders saved, then death penalty must be retained even though some innocents will be lost.

c. Bedau’s article contradicts assumption that capital cases receive particularly close judicial scrutiny.

d. DNA testing and other new forensic techniques allow claims of factual innocence to be confirmed or refuted scientifically.
i. Also serves to exonerate those convicted (if innocent).

ii. Some argue this shows great care used in capital cases, and now with DNA testing, system is more accurate in determining factual guilt prior to conviction.

iii. Contra argument is that forensic evidence is not available in most cases, and false conviction factor are still present – faulty eyewitness identifications, perjured testimony, planted evidence, jailhouse informants who falsely claimed cellmates confessed to them.

e. Concerns that public defenders may be insufficiently competent or committed. 
i. Inadequate legal representation is pervasive in those jurisdictions which account for most of the death sentences.

ii. Most fundamental is the wholly inadequate funding for the defense of indigents.

3. Sanctity of Human Life

a. Ramsey Clark, Statement

i. When State kills, thou shalt not kill loses the force of the absolute.
ii. Jungle barbarism is evinced by use of death penalty

b. Ernest Van Den Haag, Punishing Criminals
i. Abolition of death penalty will be perceived symbolically as a loss of nerve to impose irrevocable punishment.

ii. Life becomes cheaper as we become kinder to those who wantonly take it.

4. CONSTITUTIONAL LIMITATIONS
a. Challenges to constitutionality focused on two issues:

i. Procedural Due Process – states didn’t provide any standards to guide the discretion of the judge or jury in death penalty states

1. Many thought due process required some explicit criteria when life and death in the balance.

2. McGautha – Court reasoned that to catalogue appropriate factors could inhibit rather than expand scope of consideration.

ii. Cruel and Unusual Punishment

1. Furman – held that capital punishment as administered violated 8th Amendment “cruel and unusual punishment”

2. Cannot permit death penalty to be imposed in wanton and freakish ways, by allowing arbitrariness in sentencing.

a. Dissent: argued death penalty was traditional, and majority’s opinion intruded into legislative process.

3. Alternatives to states willing to impose death penalty after Furman: 1) enacting legislation to make capital punishment mandatory in certain cases, and 2) establishing guidelines to determine who would be subjected to capital punishment.
b. Gregg v. Georgia: (Gregg convicted of murder, and T.C. upheld death sentence, US Supreme Court granted certiorari)
i. Issue: whether the punishment of death for the crime of murder is, under all circumstances, “cruel and unusual” in violation of the 8th and 14th Amendments of the Constitution.

ii. Held: Punishment of death does not invariably violate the Constitution.

iii. 8th Amendment must draw its meaning from evolving standards of decency.  A penalty under 8th must also accord with the dignity of man.

1. Means punishment must not be excessive

iv. Excessiveness Inquiry:

1. Punishment must not involve the unnecessary and wanton infliction of pain.

2. Punishment must not be grossly out of proportion to the severity of the crime.

v. Text of Constitution itself supports existence of capital punishment as accepted by Framers.

vi. Death penalty is accepted by contemporary society.  Reluctance of juries to impose death reflects humane feeling that death should be used in small number of extreme cases.

vii. Purposes:

1. Retribution

a. Society’s moral outrage at a particularly offensive conduct.

b. Vindicate wrongs through legal process, not self-help.

2. Deterrence

a. Inconclusive data to support this

viii. Disproportion: cannot say that punishment of death for murder is invariably disproportionate to crime.

ix. Jury sentencing maintains link between contemporary community values and penal system – without which the determination of punishment could hardly reflect “evolving standards of decency that mark the progress of a maturing society.”

x. Bifurcated procedure – guilt determined first, then sentencing

xi. Furman concerns – that death not be imposed in an arbitrary or capricious manner – can be met by apprising sentencing authority of information relevant to the imposition of sentence and provided with standards to guide its use of the information.

xii. Georgia narrowed class of murders subject to capital punishment by specifying 10 statutory aggravating circumstances, one of which must be found by the jury beyond a reasonable doubt before a death sentence can be imposed.

xiii. Petitioner asserts that too much discretion in process, aside from jury instructions (i.e. prosecutor).

1. Court counters saying that discretionary power to be used to remove Def. from death penalty consideration – discretion to afford Def. mercy doesn’t violate constitution.

xiv. Conclusion: Georgia statutory system under which Gregg was sentenced to death does not violate constitution.

xv. Dissent: if death penalty acceptability turns on informed citizenry, American people are largely unaware of the information critical to judgment of the morality of the death penalty, and if they were better informed would consider it shocking, unjust and unacceptable.
c. Mandatory Death Penalties Violate Constitution
i. Inconsistent with contemporary standards of decency

ii. Fail to provide standards that will effectively inform jury

iii. Individual dignity under 8th amendment requires relevant aspects of each character and record be considered.

d. Sumner v. Shuman: (Def. killed prisoner while serving life prison sentence, Nev. Statute carried mandatory death penalty, death sentence ruled unconstitutional)

i. Prior conviction of a life sentence provided insufficient information about the seriousness of the present killing, the Def.’s leadership role in its commission, or mitigating circumstances that might fall short of a complete defense.

e. Guided Discretion Statutes: Jurek v. Texas
i. Jury directed to answer three questions: 1) whether conduct was done deliberately and with a reasonable expectation of causing death; 2) whether there is a probability that the Def. would commit criminal acts of violence that would constitute a continuing threat to society; 3) if raised by evidence, whether Def.’s conduct was an unreasonable response to provocation by deceased.
ii. If any answer no, life imprisonment imposed, but if all questions answered affirmatively beyond a reasonable doubt, then death.
f. Locket v. Ohio: (post-Furman statute held unconstitutional)
i. Only 3 mitigating circumstances would absolve Def. of mandatory death penalty if 1 of 7 aggravating circumstances found.  

ii. Court found that narrow range of permissible mitigating circumstances fatal flaw: “sentencer must not be precluded from considering as a mitigating factor any aspect of a Def.’s character or record and any circumstances of the offense that the Def. proffers as a basis for a sentence less than death.”

g. Eddings v. Oklahoma: (16 y/o murder Def. was historically beaten by father; despite statute saying “any mitigating circumstances” may be considered, T.C. disallowed this evidence; Supreme Court background can not be rule irrelevant, and sentencer must give it some consideration)

i. “A consistency produced by ignoring individual differences is a false consistency.”

h. Skipper v. South Carolina: (Held: impermissible to exclude evidence regarding Def.’s good behavior in jail while awaiting trial)

i. Penry v. Lynaugh: (organic mental retardation and severe beatings as child held permissible, but jury required to give mandatory death sentence if felt possible Def. would commit criminal acts of violence that constitute a continuing threat to society)
i. S.Ct. held that narrow focus of jury’s inquiry violated Lockett by preventing the jury from considering the Def.’s mental retardation and abused background as mitigating factors and by precluding a “reasoned moral response” to the mitigating evidence.

j. Graham v. Collins: (scope of Penry limited; evidence of youth, unstable family background, and positive character traits admissible – not really sure how this limits Penry)

k. Death Penalty in Crimes Other Than Murder

i. Coker v. Georgia: (Held: death penalty is grossly disproportionate and excessive punishment for the crime of rape and is therefore forbidden by the Eighth Amendement)

1. Rape a terrible crime, but does not compare with murder in terms of moral depravity and injury to person and public.
ii. Espionage and aircraft hijacking yet to be examined.

iii. Enmund v. Florida: (Def. waited in getaway car while accomplices robbed and murdered elderly couple; Def. under felony-murder rule sentenced to death)
1. S.Ct. Held: 8th Amendment prohibits imposition of death penalty on a Def. “who does not himself kill, attempt to kill, or intend that the killing take place or that lethal force be employed.”  

2. Def.’s culpability plainly different than that of the robbers.

iv. Tison v. Arizona: (two brothers helped father escape from prison and supplied him with weapons and a getaway car, knowing his willingness to use lethal force to effect his escape.  While brothers away, father murdered all 4 captives of car they stopped.  Father died in dessert, but brothers convicted of murder for killings by father, and sentenced to death)
1. Held: major participation in the felony committed, combined with reckless indifference to human life, is sufficient to satisfy the Enmund culpability requirement.

2. Rationale: reckless indifference to human life may be as every bit of shocking to moral sense as “intent to kill”.  

v. Callins v. Collins: (Court refused to review sentence, but Justice Blackmun wrote comments on law)
1. Eliminating arbitrariness and discrimination from capital punishment sentences can never be achieved without compromising essential component of fundament fairness – individualized sentencing.

2. Death penalty experiment has failed.

3. Because of qualitative difference in death penalty, difference in need for reliability in the determination that death is the appropriate punishment in a specific case.

4. Prohibiting a sentencer from exercising discretion is offensive to sense of fundamental fairness and respect for uniqueness of individual.

5. Constitution demands sentencer discretion that is simultaneously generously expanded and significantly restricted.

5. McKlesky v. Kemp: (study of risk of racial considerations entering sentencing)
a. Issue: whether a complex statistical study that indicates a risk that racial considerations enter into capital sentencing determinations proves that petitioner McClesky’s capital sentence is unconstitutional under the 8th and 14th Amendments.
i. McClesky convicted of murder, and jury found two aggravating circumstances, to which McClesky offered no mitigating evidence.

b. Baldus Study: purports to show a disparity in the imposition of the death sentence in Georgia based on the race of the murder victim, and, to a lesser extent, the race of the defendant.

c. District Court found the study flawed in several respects, and dismissed the petition.

d. US Supreme Court Assumes it’s valid.

e. McClesky makes 14th Amendment Equal Protection Clause Argument

f. Rule: a Def. who alleges an equal protection violation has the burden of proving “the existence of purposeful discrimination.” To prevail, McClesky must prove that the decision-maker in HIS case acted with discriminatory purpose.
i. App: he offers no evidence specific to his own case.

g. Alleges Georgia Legislature enacted or maintained the death penalty statute because of an anticipated racially discriminatory effect.  

h. Issue: at what point does risk influencing a jury’s decision in a capital punishment case become constitutionally unacceptable to invoked 8th Amendment protections.

i. App: Discretion has fundamental role in criminal justice system – not only can a jury choose to impose death penalty, in can decline to convict, or choose to convict of a lesser crime.  Baldus study is a far cry from the major systematic defects identified in Furman.

j. Conclusion: Court stated in light of the safeguards designed to minimize racial bias in the process, the fundamental value of jury trial in our criminal justice system, and the benefits that discretion provides to criminal defs., held that the Baldus study does not demonstrate a constitutionally significant risk of racial bias affecting the Georgia capital-sentencing process.

k. Concerns: 1) if Baldus study taken to affect 8th Amendment, it would throw into question many other punishments than death – could base studies on any arbitrary valuable such as facial characteristics and physical attractiveness of def. or victim; 2) McClesky’s arguments best presented to legislative bodies.
l. Dissent: Since Furman court has been concerned with risk of arbitrary sentence, which indicates arbitrariness concerns focus on system as a whole; cultural history, and Georgia history, speak to attach significance to race; to reject basis of M’s claim because it would foster widespread challenges to all aspects of criminal sentencing is ignoring qualitatively different character of death penalty to racial discrimination; speaking to legislature impractical because many capital criminals have faint voice; 

i. Cannot pretend in 3 decades escaped the grip of a historical legacy spanning centuries.

m. Court implies it should apply a lesser standard of scrutiny to Equal Protection Clause.

n. Once Def. proves a prima facie case of existence of purposeful discrimination, the burden to rebut shifts to prosecution.

o. Courts decision implies fear that McClesky’s claim would sound the death knell for capital punishment in Georgia (Court had prior insistence that “Capital punishment be imposed fairly, and with reasonable consistency, or not at all.”)

6. Women receive leniency with death penalty, supporting widely held view that women are incapable of achieving, nor are they in fact held to, the same standards and personal responsibilities as men.
7. Some critics have claimed the Court’s work has burdened the administration of capital punishment with an overly complex, absurdly arcane, and minutely detailed body of constitutional law that “obstructs, delays, and defeats” the administration of capital punishment.

CAUSATION 
1. Where a crime is defined without regard to any result of the Def.’s conduct (i.e. attempt, conspiracy, burglary), there is no need to face the issue of causation.
2. When intended death occurs in way not intended or unintended death occurs in an unlikely way, law must distinguish variations (between the actual result and the result intended or risked) that preclude liability from variations that do no preclude liability (See 517).

3. Foreseeability and Coincidence

a. Acosta: (police chase helicopter crash)

i. One of helicopter’s, after terminating radio communication, came up under from the right rear and collided with another, killing occupants.

ii. Expert opined: 1) helicopter pilot violated FAA regulations prohibiting careless and reckless operation of aircraft; 2) maneuver was not affected by ground activity at the time; 3) no published reports of a helicopter collision, EVER.

iii. Acosta argues, although ground collision foreseeable, helicopter crashes not.

iv. Rule: Proximate cause denotes those actions which an actor will be held responsible, and those for which he will not be.

1. Threshold question is “but-for” cause (sine qua non test) – but for the defendants act, would the injury have occurred

v. Issue: whether the death of the helicopter pilots was foreseeable

1. Reasonableness standard of foreseeability – “the common sense of the common man as to common things.”

2. “Highly extraordinary result standard” – does not involve the def.’s state of mind, but focuses upon the objective conditions when he acts

vi. But for Acosta’s conduct of fleeing the police, the helicopters would have never been in a position for the crash.

vii. Helicopter crash was a possible consequence that reasonably might have been contemplated, thus proximate cause established.

viii. However, court reversed on issues of malice – Acosta didn’t consciously disregard the risk to the helicopter pilots, “a risk which is barely objectively cognizable”)
ix. Dissent: law doesn’t assign blame when intervening negligent conduct nor the risk of harm was foreseeable.
1. Cardozo: unsocial to drive through crowded streets negligently, but risk imports relation: it is a risk to another or to others within the range of apprehension.
2. Occupants of helicopters not within range of apprehension of a fleeing criminal on the ground.

3. Result was “highly extraordinary” and thus beyond long-arm of criminal law.

b. Arzon: (Arsonist set building on fire, fireman came, but died when dense smoke from another arson caused fire enveloped them and made exit hazardous; no evidence to implicate the def. as cause of 2nd fire)

i. Def. accused of murder in 2nd degree for having, under circumstances indicating a depraved indifference to human life, recklessly engaged in conduct which created a grave risk of death to another person.
ii. Issue: whether there was a causal link between underlying crime and death.

1. Kibbe Standard: it is not necessary that the ultimate harm be intended by the actor.  It will suffice if it can be said that the ultimate harm is something which should have been foreseen as reasonably relating to the acts of the accused.
2. Steward Standard: an obscure or merely probable connection between the defendant’s conduct and another person’s death is not enough to support a charge of homicide
3. Rule: the Def.’s conduct need not be the sole and exclusive factor in the victim’s death.  An individual is criminally liable if his conduct was a sufficiently direct cause of the death, and the ultimate harm is something which should have been foreseen as being reasonably related to his acts.

a. Irrelevant that 2nd fire intervened and contributed to conditions that culminated in death.

4. The fire set by the defendant was an indispensable link in the chain of events that resulted in the death.

iii. Conclusion: motion to dismiss murder counts denied.
c. Warner-Lambert Co.: (Massive explosion at chewing-gum factories; Def. corporation warned that if explosive substances it used in making gum combined, create explosion; hazards were not eliminated at time of accident)
i. Triggering Cause: no hard proof of what triggered explosion, only speculation that it could be caused by mechanical spark or liquid nitrogen dripping.
ii. Trial Court held that the evidence before grand jury was not legally sufficient to establish the foreseeability of the immediate, triggering cause of the explosion and therefore dismissed the indictment.
iii. People argue particular cause which set off chain of events matter of total indifference, only need reasonably foreseeable risk of explosion.
iv. Kibbe Holding: we subscribe to the requirement that the Def.’s actions must be a sufficiently direct cause of the ensuing death before there can be any imposition of criminal liability, and recognize this standard is greater than that recognized for tort liability.
1. Concerned with nature of the chain of particularized events which in fact led to the victim’s death; not enough death resulted from Def.’s abandonment of victim.
d. Warner-Lambert requires that Def. foresee the specific triggering cause.
e. Deitsch: (Def. controlled building, had bales of material stored blocking escape route and inadequate signs of such, and fire killed employee trapped on 6th floor.  Cause of fire never determined)
i. Court upheld indictment distinguishing Warner-Lambert
ii. Def. created conditions in the warehouse which they should have foreseen could result in death in the event of a fire.
1. Jury could conclude that Defs. created unsafe conditions in the warehouse which led to Logan’s death by a foreseeable intervening cause – the fire.
f. Professor Lawrence Crocker argues key concept in proximate cause analysis is probability – as it would be understood by ordinary persons antecedent to the event, with no special access to information about the facts of the event.
g. “Multiple Description Problem”: Professor Michael Moore criticizes foreseeability test: concept of foreseeability inherently arbitrary and manipulable because there are many equally accurate ways to describe any particular harm-causing event, and thus conclusions about foreseeable inevitably depend on the level of generality at which we choose to describe what occurred.
h. Stamp: (Vulnerability of Victim: robbery victim with severe coronary disease died from fright triggered by the event)
i. Held: felony-murder liability not limited to those deaths which are foreseeable – the robber takes the victim as he finds him.
i. Lane: (Lane punched Linton who fell to the street, died later of brain swelling caused by punch – a condition precipitated by heavy alcohol abuse)
i. Lane convicted of misdemeanor manslaughter.
j. Medical Malpractice Foreseeability (see pg. 525-526):
i. Cheshire: if at time of death the original wound is still an operating cause and a substantial cause, then the death can properly be said to be the result of the wound, albeit some other cause of death is also operating.  Only if it can be said the original wounding is merely the setting in which another cause operates can it be said that death does not result from the wound.
ii. Hall: (Def. struck victim fracturing skull, victim died 10 days later from blood poisoning attributable to skull fracture)
1. Def. argues medical mistreatment caused death.
2. Held: if the wound cause death indirectly through a chain of natural effects and causes unchanged by human action, such as the consequential development of septicaemia or blood poisoning, he who inflicted the wound or injury is responsible.
3. Every person is held accountable for the natural consequences of his own acts, and criminality not diminished because other causes cooperated in producing fatal result.
iii. Shabazz: (stab victim suffered injuries in abdomen, lung, liver, and died of heavy bleeding after liver surgery)  Def. barred from producing evidence that victim died from gross negligence of hospital
1. Held: no evidence from which the jury could rationally have inferred that the hospital’s gross negligence was the sole cause of the victim’s death.  Both defense experts acknowledged stab wound would have been fatal in absence of any medical treatment.
2. Rationale: no sound reason of policy why a Def. who has committed a homicidal act should escape criminal liability simply because the hospital contributed to the death.
iv. Main: (Fleeing traffic stop Def. collided with obstacle, Def. thrown clear but passenger trapped in wreckage; pursuing officer found passenger in fetal position and didn’t move him for fear of aggravating injuries, by the time another officer arrived, passenger was dead – apparently from being left in position in which he could not breath properly)
1. Def. argued officer’s conduct intervening cause in death, thus he wasn’t proximate cause, but convicted of involuntary manslaughter.
2. Held: reversed – jury must be told it must find that victim’s death within risk created by Def.’s conduct.
4. Omissions
a. Rarely only one but-for cause for result.
b. Courts uniform in willingness to treat an omission as the legal cause of a result in situations where there is a duty to act.
c. MPC §2.03
i. Has But-For and Proximate requirements:
ii. When purposely or knowingly causing a particular result is an element of an offense, the element is not established if the actual result is not within the purpose or the contemplation of the actor unless:
1. (b) the actual result involves the same kind of injury or harm as that designed or contemplated and is not too remote or accidental in its occurrence to have a just bearing on the actor’s liability or on the gravity of his offense.
d. Argument: rationale and moral grounds for punishment, it has been argued, should lead one to focus on the Def.’s conduct and state of mind or degree of culpability, not on whether some harmful result actually followed from that conduct
e. Concept of causation seen as correlation to intuition that actual death of victim is relevant to determining accused’s criminal liability.
f. Under retributive theory, causation bound up in complex of blaming.
g. Moral responsibility theory: moral responsibility for harms one causes, and thus, with retribution important, requires that liability rules track closely moral criteria for blameworthiness.
5. Transferred Intent
a. Def.’s intent to kill “Lucky” is transferred to his action that killed “Unlucky”
b. Reason: can’t distinguish between one who wants to kill one person and accidentally kills another – one possesses the blameworthy mental state (intent to kill).
c. MPC §2.03(2)(a) – where crime requires that a Def. intentionally cause a particular result, the element of the crime is satisfied if the defendant accidentally causes that result to one person while intentionally trying to cause it to another.
d. Courts split on issue of bullet passing through one person into another sufficient for murder (see pg. 530)
e. Contua-Ramirez: (Def. attempting to strike wife accidentally hit baby, court upheld conviction for intentionally injuring the child)
ATTEMPT

1. Punishment – typically a reduced factor of the punishment for the completed crime.
a. MPC makes punishment the same for attempt as for the crime attempted, except for crimes punishable by death or life imprisonment.

2. James Fitzjames Stephen, A History of Criminal Law
a. If two people guilty of negligence, but only one causes accident, seems matter of fortuity to not punish one for offense.  Both certainly deserve punishment, but it gratifies a natural public feeling to choose out for punishment the one who actually has caused great harm, and the effect in the way of preventing a repetition of the offence is much the same as if both were punished.
3. H.L.A. Hart, The Morality of the Criminal Law

a. No reason to stigmatize fortuitous outcomes as justification for punishing one act and not the other.

4. Stephen J. Schulhofer, Attempt

a. Most plausible explanation for more lenient treatment of attempts is that the community’s resentment and demand for punishment are not aroused to the same degree when serious harm has been averted.
5. MPC §5.05(1): Attempt, solicitation and conspiracy crimes of same grade and degree as the most serious offense which is attempted or solicited or is an object of the conspiracy.  An attempt, solicitation or conspiracy to commit a capital crime or a felony of the first degree is a felony of the second degree.

a. Theory: to the extent that sentencing depends upon the antisocial disposition of the actor and the demonstrated need for a corrective sanction, there is likely to be little difference in the gravity of the required measure depending on the consummation or the failure of the plan.

6. Mens Rea:
a. Smallwood: (convicted of assault with intent to murder his rape victims, based on evidence that despite his awareness that he was HIV positive and that he had been warned by social worker of need to use condoms to practice “safe sex”)
i. State argues Smallwood had intent to kill because having sex while HIV positive is equivalent to firing loaded firearm at person.
ii. Issue: what legal inferences may be drawn when an individual infected with HIV knowingly exposes another to the risk of HIV-infection, and resulting risk of death by AIDS.

iii. Rule: required intent in crimes of assault with intent to murder and attempted murder is the specific intent to murder, i.e., the specific intent to kill under circumstances that would not legally justify or excuse the killing or mitigate it to manslaughter.

iv. Rule: intent to kill may be proved by circumstantial evidence – can infer its existence from surrounding circumstances such as “the accused’s acts, conduct and words.”

v. Raines: inferred Def. intended to kill by shooting at driver side window of tractor trailer knowing the driver was there.
1. Court must consider magnitude of risk to which victim is knowingly exposed.

a. Raines Rule: permissible for one to infer that “one intends the natural and probable consequences of his act.”

b. State provided no evidence from which it could be reasonably concluded that death by AIDS is the natural and probable result of Smallwood’s actions.

vi. Cases State relies on are made by Def.’s making explicit statements demonstrating their intent or have taken specific actions demonstrating such intent and tending to exclude other possible intents

1. Hinkhouse: Def. lied to several sexual partners by stating he was not-HIV positive and refused women’s request to wear condoms.

2. Caine: conviction upheld where Def. jabbed a used syringe into victim’s arm while shouting: “I’ll give you AIDS”

3. Weeks: made similar statements after knew HIV positive and spat on guard; at time thought could kill by spitting HIV-infected saliva at him
vii. Conclusion: without evidence showing that HIV result is sufficiently probable to support inference, attempted murder must be reversed.

b. Attempt requires specific intent to produce proscribed result, even when recklessness or some lesser mens rea would suffice for conviction of completed offense.

c. Jones: (Def. shot at house full of people, convicted of murder for one killed, but acquitted of attempt on those wounded)

i. Attempted murder requires a specific intent to kill, but it is sufficient for murder that Def. engages in conduct knowing of a high probability that in doing so he will kill someone.

d. Strict Liability

i. Gracidas-Ulibarry: (strict liability offense to re-enter America after being deported; Def. convicted of attempting to re-enter under instruction that failed to require jury to find he intended to do so)

1. Court agreed this was correct, reasoning that since statute made entering or being found in the country strict liability offenses, same must be true of attempt to reenter. 

2. Dissent: axiom of American criminal law that attempt includes an element of specific intent even if the crime attempted does not.

e. Justifications for Specific Intent:

i. Linguistic: to attempt something is to try to accomplish it and one cannot be said to try if one does not intend to succeed.

ii. Moral: one who intends to commit a criminal harm does a greater moral wrong than one who does so recklessly or negligently.

iii. Utilitarian: the importance of the intent is not to show that the act was wicked but that it was likely to be followed by hurtful consequences.

f. Thacker: (Def. shot at light in tent containing woman and child, bullet missed woman)
i. Held: Def. couldn’t be convicted of attempted murder because he lacked intent to kill.

g. Holmes Theoretical argument: there is at least the color of authority for the proposition that an act is punishable as an attempt, if, supposing it to have produced its natural and probable effect, it would have amounted to a substantive crime.

i. Thomas: (Man fired 3 shots at presumed fleeing rapist, 2 shots hit man, Def. claimed one shot fired accidentally and 2 warning shots; convicted of attempted reckless-manslaughter)

1. Court read statute as literally dispensing with specific intent

2. Reason: necessary potential for future harm is present not only in cases of intentional conduct but also when the Def. knows that the prohibited result is practically certain to occur or when he recklessly disregards a substantial risk.

h. Holbron: (can be no attempt to commit involuntary manslaughter; consequences be produced recklessly but not intentionally)
i. Probabilities: MPC the required mens rea is satisfied if the defendant acts “with the purpose of causing or with the belief that [his conduct] will cause the prohibited result.

j. Conditional Intent: Holloway states conditional intent qualifies as intent.  

k. Attendant Circumstances:  Kahn: (Def. charged w/ attempted rape)

i. Only difference between rape and attempted rape is in rape sexual intercourse takes place, and in attempt it does not, although there has to be some act which is more than preparatory to sexual intercourse.  Intent same: intention to have intercourse plus a knowledge of or recklessness as to the woman’s absence of consent.

ii. Dunne: (Def. convicted of attempted statutory rape)

1. Held: whether or not the defendant is aware of the victim’s age is irrelevant – it would be incongruous for us to posit one rule for the completed act and another for the attempt.

iii. MPC: actor must have purpose to have sexual intercourse to be charged with attempt.  However, with respect to age of the victim, it is sufficient if he acts “with the kind of culpability otherwise required for the commission of the crime,” which in the case supposed is none at all.

7. Preparation v. Attempt
a. King v. Barker: (question is remoteness to act)

i. Eagleton Test: in order to constitute a criminal attempt, as opposed to mere preparation, the accused must have taken the last step which he was able to take along the road of his criminal intent.  He must have done all that he intended to do and was able to do for the purpose of effecting his criminal purpose.  If he stops short of this for any reason, he still has locus penitentiae and still remains within the region of innocent preparation.

1. Eagleton Test has been rejected, but all that can be gathered from authorities is that the first step along the way of criminal intent is not necessarily sufficient, and the final step is not necessarily required.

b. Rizzo: (Dangerous Proximity)(group intended to rob Charles Rao of payroll to be carried from Bank to company, four rode around looking for Rao, no one that was to be robbed was at place where Def. arrested, Def. convicted of attempt to commit crime of robbery)

i. Issue: whether Def.’s acts were in preparation to commit the crime if the opportunity offered, or constituted a crime in itself.
ii. Rule: An act, done with intent to commit a crime, and tending but failing to effect its commission, is an attempt to commit that crime.

iii. Tending is an indefinite term, meaning to exert activity in a particular direction.  Any act in preparation of a crime may be said to have a tendency toward its accomplishment.  However, law recognizes many acts in way of preparation are too remote to constitute a crime.  

iv. There must be DANGEROUS PROXIMITY to success.  Law must consider only those acts tending to the commission of the crime which are so near to its accomplishment that in all reasonable probability the crime itself would have been committed, but for timely interference.

v. Held: Defs. not guilty of crime when they had not found or reached the presence of the person they intended to rob.

c. Duke: (sex predator surfing internet, detective posed as 12 y/o Niki, arranged to meet at parking lot, and Def. would flash lights signaling he wanted to take Niki home; Def. flashed lights and was arrested)

i. Convicted on attempted sexual battery

ii. App. Ct. reversed on ground that overt acts of Def. were planning and did not go far enough toward their consummation.

d. Proximity Evaluation:

i. If criminal intent found, why would more acts be needed over planning to convict?

ii. Even if intent proven by confession, confession alone wouldn’t assure that accused would have constancy of purpose to put his plan into execution.

iii. Commission of proximate act proves not merely the purpose but (in considerable degree) the firmness of the purpose.

e. Relation of Proximity and Abandonment

i. Courts reluctant to move threshold of criminality to earlier point in time because want to preserve for Def. “locus penitentiae” – opportunity to repent, to change one’s mind.  (Also, as own argument, if Def. were convictable at an earlier stage, wouldn’t this knowledge push him to go through with act, if he didn’t have resolve already?)

1. Def. may be arrested before she had chance to take steps remaining to complete the crime

2. Def. may not be arrested until after she has “repented” and fully abandoned the criminal plan.  

ii. Way to get around problem is to recognize abandonment as (aka renunciation) as a complete defense.

1. Abandonment: 1) occur under circumstances manifesting a (a) voluntary and (b) complete renunciation of the criminal purpose

2. MPC: it is an affirmative defense to attempt that he abandoned his effort to commit crime OR otherwise prevented its commission, under circumstances manifesting a complete and voluntary renunciation of his criminal purpose

3. Johnston: (Def. entered gas station, pulled gun, and demanded money, clerk produced $50 and said that was all he had, then Def. said he was kidding) 

a. Held: no renunciation defense.

4. McNeal: (Def. forced girl at knife-point to come with him to house so he could rape her, after conversing with her he did not carry out plan)

a. Held: no renunciation because “unexpected resistance” made Def.’s renunciation not voluntary.

iii. McQuirter v. State (negro def. followed woman down street, woman got scared, got husband, Def. then walked down street and watch them from distance, then went home)

1. Police Chief said Def. testified he intended to carry her into cotton patch, and if she hollered he was going to kill her.

2. Def.’s testimony denied making statements to Mrs. and children, and denied telling police officer what he said.

3. Rule: to justify a conviction for an attempt to commit an assault with intent to rape the jury must be satisfied beyond a reasonable doubt that Def. intended to have sexual intercourse with prosecutrix against her will, by force or by putting her in fear.  Intent is to be determined by jury.

4. Held: evidence sufficient to warrant the submission of the question of Def.’s guilt to the jury, and was ample to sustain the judgment of conviction.

iv. Equivocality Test (res ipsa loquitur)(see pg. 571): 
1. Intent must be proven

2. looks to how clearly acts bespeak intent

a. Overt acts which are sufficient in themselves to declare and proclaim the guilty purpose with which they are done.

3. An arsonist buying matches is not equivocal, for there are many other reasons for him to buy the matches – the act doesn’t speak for itself of any guilty design

v. Miller: (Def. said he intended to kill Jeans, came to field where Jeans was, loaded rifle, but at no time lifted it to take aim)

1. Held: conviction of attempted murder reversed

a. Reason: merely acts of preparation never cease to be equivocal.  Equivocality must be lacking for act to be said to be commencement of commission of a crime, because, so long as equivocality remains, no one can say with certainty what the intent of the Def. is.

vi. Criticism: if a Def. later confesses as to intent of ambiguous act (lighting a pipe by a haystack with intent to burn it down) the ambiguous act, which in itself might have created a doubt to mens rea, no longer matters, for the mens rea has already been proven.

f. Crimes of Preparation:

i. Burglary: allows for arrest for breaking and entering with an intent to commit a felony while inside.  Thus, if someone in process of breaking in wouldn’t be guilty of attempt of felony because he didn’t arrive at the destination.

ii. Assault: essentially an attempt to commit a battery.  

iii. Young: (held within police power of the state a law forbidding entry into school buildings with intent to disrupt classes)

1. host of statutes that condemn acts, themselves innocent, if done with a forbidden intent.

iv. Policing Power: Stalking: criminalize harassing conduct that serves to terrorize and torment another, or which may serve as a prelude to a violent attack.  Little police could do prior to the enactment of the statute.

g. Jackson: (MPC Standard – group conspired to rob bank on June 14, then cancelled, and returned on June 21, were arrested when coconspirator tipped off the police)

i. Re: 14th – conspirators had all materials needed to effectuate robbery in car, one entered bank, but returned with news patrons still there, they decided to reschedule)

ii. Re: 21st – police were tipped off and surveilled bank, agents overtook the Lincoln and arrested occupants as they passed in front of bank; bank robbery equipment was in trunk.

iii. Two tiered inquiry of preparation analysis (MPC):

1. Def. must have been acting with the kind of culpability otherwise required for the commission of the crime which he is charged with attempting

2. Def. must have engaged in conduct which constitutes a substantial step towards commission of the crime.  A substantial step must be strongly corroborative of the firmness of the Def.’s criminal intent.
iv. Implications: 1) formulation shifts emphasis from what remains to be done, to what the actors have already done – the fact that further major steps must be taken before the crime can be completed does not preclude a finding that the steps already undertaken are substantial – BROADENS SCOPE OF LIABILITY; 2) no finding required whether actor would have probably desisted prior to completing the crime; 3) proves less of a hurdle for the prosecution than the res ipsa loquitur approach.
v. Held: conclusions that attempts were made both on the 14th and 21st not erroneous.

h. Harper: (“bill trap” and guns, gloves and stun gun near ATM, Prosecution obtained attempt conviction on theory that deliberate “bill trap” in order to rob technicians of the money in the machine)
i. App. Ct. reversed.
ii. “bill trap” was equivocal in itself, Def.’s never made a move toward the victims or the Bank to accomplish the criminal portion of their intended mission – had not taken a step of “such substantiality that, unless frustrated, the crime would have occurred” – commission of crime lay at least 90 minutes away.

iii. Making an appointment with a potential victim is not of itself such a commitment to an intended crime as to constitute an attempt, even though it may make a later attempt possible.

i. Mandujano: (undercover officer, wanted to buy heroin, Def. told him he would have to wait until later until dealer came into town, Def. said would need money out front – had good man to get narcotics from [couldn’t get a hold of original guy], and returned, couldn’t find the guy, and gave money back to cop)

i. Def. convicted of attempting to distribute heroin, and conviction was affirmed.
j. Joyce: (Gov. informant called Def. and said cocaine would be available, Def. brought $20,000 to meeting spot he flew to, Def. kept returning package back to officer, Joyce would not show officer money until he saw cocaine, Joyce left, and was arrested)

i. MPC application reversed conviction of attempt to purchase cocaine.

1. While Joyce professed desire to purchase cocaine during his preliminary discussions with Jones, Joyce never attempted to carry through with that desire by producing the money necessary to purchase and hence ultimately possess the cocaine.  

a. Thus, only a preliminary discussion regarding the purchase of cocaine which broke down.

2. Motive for refusing to commit a substantial step toward possession is not relevant.

k. Acosta: (a person who admits courier into his or her home and examines the quality of the goods passes beyond mere preparation and comes “very near” to possessing the drugs.

l. Davis: (Solicitation)(Def. wanted to hire someone to kill lover’s husband, hired someone who disclosed plot to police, police informant posed as assassin, paid assassin, schemed plan, informant then arrested Def.)
i. Rule: mere solicitation, unaccompanied by an act moving directly toward the commission of the intended crime, is not an overt act constituting an element of the crime of attempt.  

1. Evidence goes no further than developing a verbal arrangement with Dill, the selection of Dill as one to kill, delivery of certain drawings, and payment of portion of agreed upon consideration.  These acts are preparation, failing to lead directly or proximately to the consummation of the intended crime.

2. Dill also didn’t intend to commit an act, nor was it shown that he attempted to commit an act.

ii. Conclusion: Def. discharged
m. Church: (Solicitation)(Def. talked of finding hit man to kill wife, talked to coworkers, who informed police, OSI guy posed as hitman, Def. provide hit man with partial payment, expense money for flight, street maps, photographs, descriptions of people in house, approved use of weapon agent presented, and expressed preference on where he wanted shots placed)

i. Appellant notified that wife murdered, put on grief act, paid agent in full, expressed satisfaction with job done, and identified wife’s body from staged photograph.  

ii. Def. established substantial step toward commission of the crime, and establishes requisite overt act amounting to more than mere preparation.  

iii. Held: We can envision nothing else the appellant could have done to effect what he believed would be his wife’s murder, short of committing the act himself (which is precisely what he didn’t want to do).

n. Difference between solicitation and attempt is sentencing.
i. Different punishment ceilings reflect view that punishment should be commensurate with the resulting harm, irrespective of the badness of the actor or the seriousness of the threat.

ii. Modern approach, on other hand, is to make the punishment levels generally the same or nearly the same for solicitations, attempts, and completed offenses – based on the badness of the actor, not the fortuitousness of the result.

8. Solicitation As An Attempt

a. Some courts adhere to view that solicitation can constitute a punishable attempt if it represents a “substantial step” under the circumstances

b. Many states adhere to view that “no matter what acts the solicitor commits, he cannot be guilty of an attempt because it is not his purpose to commit the offense personally.”

9. Solicitation As An Independent Crime

a. Historically was a common law crime in itself

b. Now, many states have general solicitation statutes

i. Argued that solicitation not dangerous because solicitee’s free-will is interposed in the process, and reluctance to commit crime himself is not a significant menace.

10. IMPOSSIBILITY

a. Jaffe: (Def. received knowingly stolen cloth)
i. Rule: A person who buys or receives any stolen property knowing the same to have been stolen is guilty of criminally receiving such property.

ii. Def. convicted of attempt to commit the crime charged

iii. Goods lost their character as stolen at time Def. sought to buy them.

iv. Issue: whether upon an indictment for receiving goods, knowing them to have been stolen, the Def. may be convicted of an attempt to commit the crime where it appears without dispute that the property was not in fact stolen.
v. The purchase could not constitute a crime of receiving stolen property, knowing it to be stolen, since there can be no such thing as knowledge on the part of the Def. of a nonexistent fact, although there might be belief that the fact existed.  There can be no receiving of stolen goods which have not been stolen.
vi. Act would not have been a crime if consummated, distinguished from pick-pocket cases.

vii. A particular belief cannot make that a crime which is not so in the absence of such belief.

b. Dlugash: (Def. shot person who may have already been dead)
i. Held: under proof presented by people at trial, Def. may be held for attempted murder, even though victim may have already been slain.

ii. Neither prosecution witness could state with medical certainty that victim was still alive when Def. fired at his head.

iii. Must be established beyond a reasonable doubt that Def. caused death of another, which Prosecution failed to prove.

iv. General Rule: legal impossibility is a good defense but factual possibility is not.

1. Legal Impossibility
2. Factual Impossibility
v. MPC: the approach of the draftsmen was to eliminate the defense of impossibility in virtually all situations.  The code suggested a fundamental change to shift the locus of analysis to the actor’s mental frame of reference and away from undue dependence upon external considerations.  The basic premise of the code provision is that what was in the actor’s own mind should be the standard for determining his dangerousness to society and hence, his liability for attempted criminal conduct.
vi. FACTUAL AND LEGAL IMPOSSIBILITY NO DEFENSE TO ATTEMPT.

vii. Conclusion: thus, if the Def. believed the victim alive at the time of the shooting, it is no defense to the charge of attempted murder that the victim may have been dead.

c. Factual Impossibility:

i. When attempts misfire, due to the fortuitousness of the circumstances, and prevent the commission of the substantive crime.

d. Legal Impossibility:

i. Defense of legal impossibility when, unknown to the actor, what the actor planned to do had not been made criminal.

ii. Nearly all states adopt the MPC approach and reject the impossibility defense entirely.

iii. A minority of states keep the Jaffe view.

iv. Third and Fifth Circuit Approaches:
1. Berrigan: (Natapoff knows these guys)(priest imprisoned Vietnam war resister, rule prohibiting taking anything in/out of prison without warden’s knowledge, Berrigan smuggled letters, warden knew and let courier pretend cooperation)

a. Legal Impossibility Applies where: 1) the motive, desire and expectation is to perform an act in violation of the law; 2) there is intention to perform a physical act; 3) there is performance of the intended physical act; 4) the consequences resulting from the intended act does not amount to a crime.

b. Prosecution didn’t prove absence of knowledge and consent of warden, because it was a legal impossibility.

2. Oviedo: (Def. sold fake heroin to Cop, Def. argued he only wanted to rip off agent)
a. Court rejected notion that conviction can be sustained because there is proof of intent, because the precedent it would set.
b. Rule: in order for a Def. to be guilty of a criminal attempt, the objective acts performed, without any reliance on the accompanying mens rea, mark the Def.’s conduct as criminal in nature

i. Acts not criminal.

COMPLICITY (AIDING AND ABETTING)

1. MENS REA

a. Specific Intent generally required to hold person liable as an accomplice: that is, he must actually intend his action to further the criminal action of the principal. 

b. Hicks: (Indians killed Colvard, Def. took of his hat, slapped his horse, and told Colvard to “take off your hat and die like a man”)

i. Hicks testified Rowe was in dangerous mood and didn’t know if he was going to shoot, and only road off with Rowe because he was scared.
ii. Rule: acts or words of encouragement and abetting must have been used by the accused with the intention of encouraging and abetting Rowe.  It’s not enough they had the actual effect of inciting Rowe to commit murder.

iii. Rule: if Hicks had been next to Rowe, by prior agreement, to encourage Rowe and then his encourage was unnecessary, he would be guilty.

1. There is no evidence of this.

c. Wilson: (Def. called police on buddy while robbing a store, though he helped him through the window, Def. convicted in commission of aiding in commission of the burglary)
i. Rule: a detective entering apparently into criminal conspiracy already formed for the purposes of exploding it is not an accessory, because no malicious determination to violate the law.
ii. Problem with saying Wilson didn’t have mens rea, is that he did intend Pierce to commit crime of burglary and, in fact, intentionally helped him to do so.

d. Gladstone: (Nexus)(told agent where to find marijuana for sale, didn’t have any himself, drew map, agent went and bought marijuana from Kent)
i. Pros. fails to prove vital element of A&A – a nexus between the accused and the party whom he is charged with aiding and abetting in the commission of the crime.
1. No evidence that Def. had any communication by word, gesture or sign, before or after he drew map, from which it can be inferred he counseled, encouraged, hired, commanded, induced or procured Kent to sell pot to Thompson.

ii. Rule: although aider and abettor need not be physically present at the commission of the crime to be held guilty as a principal, his conviction depends on proof that he did something in association or connection with principal to accomplish the crime.

iii. Conclusion: conviction overturned.

e. MPC: (in draft inserted knowledge of other’s crime, in final went with purpose)
i. Rule: A person is an accomplice of another person in the commission of an offense if he (i) solicits such other person to commit it; (ii) aids or agrees or attempts to aid such other person in planning or committing it; (iii) having a legal duty to prevent the commission of the offense, fails to make proper effort to do so
ii. Criticisms of draft rest on assumption that people are entitled to carry on their lives without deviating every time doing so might help a person in distress or hamper the execution of a criminal plan.

iii. New York creates a crime for aiding without purpose and separates by punishment grading; “criminal facilitation.”
f. Fountain: (Gometz aided prisoner who walked by his cell by giving him a knife)

i. Posner held it was enough to convict Gometz because he knew when he helped Silverstein obtain the knife that Silverstein would use it to attack the guards.

ii. Rule: Purpose required to convict of lesser offenses, but knowledge sufficed to convict of major crimes.

1. Lauria: posits that capability of deterrence should play role (prostitute buying dress could easily get dress elsewhere; murderer purchasing gun couldn’t)

a. Rule: Aiding and abetting murder is established by proof beyond a reasonable doubt that the supplier of the murder weapon knew the purpose for which it would be used.

g. Luparello: (Def. wanted to locate former lover, so had his friends go to Martin’s house (ex-lover’s new husband’s friend’s) to get info of where she was, Martin didn’t budge, next day went back and one of friends shot him)
i. Def. said he wanted information at any cost.

ii. Rule: technically only the perpetrator can (and must) manifest the mens rea of the crime committed.  Accomplice liability is premised on a different or an equivalent mens rea.  This equivalence is found in intentionally encouraging or assisting or influencing the nefarious act…Thus, to be a principal to a crime, the aider and abettor must intend to commit the offense or to encourage or facilitate its commission.
1. Policy: Liability extended to reach actual crime committed rather than the planned or “intended” crime, on the policy that aiders and abettors should be responsible for the criminal harms they have naturally, probably and foreseeably put in motion.
iii. Foreseeable Consequences Doctrine: holding that aider and abettor or coconspirator is liable not only for those crimes committed by a co-felon which he intended or agreed to facilitate, but also for any additional crimes which are “reasonably foreseeable.”

1. Criticisms: 1) assesses degree of culpability for unintended act to accomplice/coconspirator not by his own mental state, but by that of the perpetrator; 2) inconsistent with universal and persistent notion that criminal punishment must be proportional to the Def.’s culpable mental state.

a. Luparello criminally negligent, and sentence turns on perpetrators mental state, and is thus arbitrary in degrees.

h. Roy: (Roy told agent to return w/ $400 to illegally purchase handgun, partner stuck up agent and robbed him of $600)
i. Competing Policies of “Natural and Probably Consequences Doctrine”:

1. Not to hold people responsible for things that they did not intend to do;

2. If you put criminal conduct in motion, or you intentionally assist in the commission of a crime, then you are held responsible for the natural and probable consequences of that crime, even if they go beyond what you put into motion.

ii. Such doctrine has tortured history, starting out as exception to one rule, and then becoming far-flung elsewhere.

iii. Rule: an accessory is liable for any criminal act which in the ordinary course of things was the natural and probable consequence of the crime that he advised or commanded, although such consequence may not have been intended by him.

1. “Ordinary Course of Things” refers to what may reasonably ensue from the planned events, not to what might conceivably happen, and in particular suggests the absence of intervening factors.

iv. Implications of holding otherwise: participant in an illegal project may well be reluctant to invoke the aid of the constabulary.

i. Natural and Probable Consequences Doctrine

i. Marr: (Def. arranged for two others to rob trailer; during course of robbery, they shot victim and burned down trailer)
1. Court reversed and upheld only those convictions that “were within the area which the defendant procured, counseled, commanded or encouraged.”
ii. MPC: (endorses view that purpose is a requirement for accomplice liability)
1. When a wholly different crime has been committed, thus involving conduct not within the conscious objectives of the accomplice, he is not liable for it.

2. Probabilities have an important evidential bearing on these issues; to make them independently sufficient is to predicate the liability on negligence when, for good reason, more is normally required before liability is found.
j. Joint Enterprise Theory of Accomplice Liability:

i. Hyde: (three Def.’s beat and kicked victim, but one of them, who could not be established, crushed skull with a heavy stick)

1. Ct. of App. upheld conviction approving jury instruction that any of the three who foresaw as a real possibility that one of the others would murder the victim could be found guilty of murder.  
2. The person who embarks on a joint enterprise knowing that his confederate may intentionally kill is taking a deliberate risk of assisting or encouraging not merely killing, but murder.

CONSPIRACY

1. Inchoate Crime

2. A means of striking against the special danger incident to group activity, facilitating prosecution of the group, and yielding a basis for imposing added penalties when combination involved.

3. Krulewitch: (Duration, Hearsay Evidence)(two conspired against victim to transport her to Fla. for purposes of prostitution, after going, complaining witness had left and resumed residence in NY, had conversation with a Def. about “it would be better for us girls to take the blame than Kay because he couldn’t stand it)

a. Conspiracy to take victim to Fla. had ended before “concealment” conspiracy alleged.

i. This invokes hearsay conspiracy evidence rule

b. Implied Conspiracy Argument:

i. 1) Conspirators about to commit crimes always expressly or implicitly agree to collaborate with each other to conceal facts in order to prevent detection, conviction and punishment; 2) thus, even after central criminal objectives of a conspiracy have succeeded or failed, an implicit subsidiary phase of the conspiracy always survives, the phase which has concealment as its sole objective.

ii. Ct. of App. adopted “Implied agreement to conceal” view.

c. Rule: where made in furtherance of the objectives of a going conspiracy, such statements are admissible as exceptions to hearsay rule.

d. Conclusion: court rejects the expansion that would result if “implied conspiracy to conceal” theory adopted, and thus rejects it.

e. Concurrence: history exemplifies the “tendency of a principle to expand itself to the limit of its logic.” Loose practice of prosecuting conspiracy offense constitutes a serious threat to fairness in administration of justice.  Conspiracy is “predominantly mental in composition” because it consists primarily of a meeting of the minds and an intent.

i. Conspiracy in federal law aggravates the degree of crime over that of unconcerted offending – confederating to commit even a misdemeanor and an innocent overt act in its execution, is a felony.

ii. The conspiracy doctrine will incriminate persons on the fringe of offending who would not be guilty of aiding and abetting or of becoming an accessory, for those charges only lie when an act which is a crime has actually been committed.

iii. Leverage of conspiracy charge lifts from prosecution the limits of the 6th Amendment right to trial “by an impartial jury of the State and district wherein the crime shall have been committed.”

1. Conspiracy lay in every state where any one of conspirators did any one of the acts.

iv. A conspiracy is often proved by evidence that is admissible only upon assumption that conspiracy existed.  The naïve assumption that prejudicial effects can be overcome by instructions to the jury all practicing lawyers know to be unmitigated fiction.

v. Difficult to see logical limit to “implied conspiracy” theory, either as to duration or means; one could conceivably be bound by another’s unauthorized and unknown commission of perjury, bribery or a juror or witness, or even putting an incorrigible witness with damaging information out of the way.
vi. Would result in an indeterminate extension of statute of limitations.
4. Paul Marcus, Criminal Conspiracy Law: Time To Turn Back From An Ever Expanding, Ever More Troubling Area

a. Huge increase in number of conspiracy cases, and huge increase in size – in terms of witness, evidence, and defendants

b. Poses huge practical problems

5. Co-conspirator Exception to Hearsay Rule

a. Because hearsay assertions are not subject to cross-examination, they are normally inadmissible.
b. Typical exceptions: “dying declarations” and “admissions against penal interest”

c. Hearsay rules are admissible only when they fall within a “firmly rooted hearsay exception”, or when they contain “particularized guarantees of trustworthiness”

i. “Admissions against penal interest”: when two Defs. implicated in an offense, one who gives police a statement admitting some involvement but claiming that the other Def. was the primary instigator, is an admission against penal interest because it confesses some liability.

ii. Coconsipirator exception is classified as “firmly rooted”

d. Coconspirator exception applies whether or not the parties have been formally indicted or convicted of conspiracy, provided that the statement is in furtherance of a conspiratorial agreement between them.

i. Rationale: common sense appreciation that a person who has authorized another to speak or to act to some joint end will be held responsible for what is later said or done by his agent, whether in his presence or not

ii. Rationale: justified in part because statements against interest and community interest among conspirators are generally accurate; and by necessity – proof of conspiracy would otherwise be difficult.

e. Bourjaily: co-conspirator hearsay admissible whenever the judge determines by a preponderance of the evidence that the Def. was a member of the conspiracy.

i. Minority jurisdictions: hold that conspiracy be proved by evidence independent of the conspiracy.

6. Duration
a. General Rule: once formed, a conspiracy remains in effect until its objectives have either been achieved or abandoned.  The statute of limitations doesn’t begin to run when offense is committed (when the agreement is made), but when the conspiracy terminates.

b. Grunewald: (particular conspiracy cannot be treated as including a cover-up agreement unless there is “direct evidence of an express original agreement among the conspirators to continue to act in concert in order to cover up the traces of the crime)

c. Abandonment: 
i. General Rule: a conspiracy is generally considered to be abandoned when none of the conspirators is engaging in any action to further the conspiratorial objectives.

ii. Single Conspirator Withdrawal: a defendant must take “affirmative action” to announce his withdrawal to all the other conspirators.


1. Some courts require Def. not only to announce withdrawal but thwart the success of the conspiracy (compare ongoing conspiracy to ticking time-bomb) – this requirement no long applies in federal courts

iii. U.S. Gypsum/MPC Approach

1. Affirmative acts inconsistent with the object of the conspiracy and communicated in a manner reasonably calculated to reach coconspirators have generally been regarded as sufficient to establish withdrawal or abandonment

iv. Renunciation Defense:
1. MPC/Majority Approach:

a. Allow complete defense for renunciation under some circumstances

i. Only if circumstances manifest renunciation of the actor’s criminal purpose; and

ii. The actor succeeds in preventing commission of the criminal objectives

2. Minority:

a. Some states only reduce (ii) to make substantial effort to thwart the crime

7. Consequences of Conspiracy Charge

a. An agreement became punishable as a conspiracy if the objectives were criminal or “unlawful,” or if the agreement contemplated pursuing a lawful objective by criminal or “unlawful” means.
b. Public Morals:

i. U.S. confines conspiracy to those agreements whose objectives are otherwise unlawful – unlike Shaw (prostitution directory distributor convicted of corrupting public morals)

ii. Cal. Penal Code prohibits agreement to:

1. (5) commit any act injurious to the public health, to public morals, or to pervert or obstruct justice, or the due administration of the laws.

iii. Conspiracy may also punish those who agree to pursue objectives that are improper or unlawful but not criminal.

1. “Defraud U.S.” example: expanded meaning to include interfering with any U.S. interest (Vietnamese contractor eg.)

8. Punishment Grading:
a. Traditional approach is to treat conspiracy as a generic offense and to prescribe a punishment range unrelated to those authorized for the object crimes – if object crime a misdemeanor, punishment not to exceed that misdemeanor.
b. MPC (1/3 of States): punishment for conspiracy the same as that authorized for the object crime, except in the cases of the most serious felonies.

c. Inchoate offenses such as attempt or solicitation are said to “merge” with their object crimes, so that a Def. charged with both the completed crime and attempt cannot be punished for both.  

i. This not always followed with conspiracy.

ii. Callanan: (Def. convicted of extortion and conspiring to extort (same extortion) – trial court imposed consecutive sentences for both charges that exceeded the total punishment for the object crime)
1. Court stated long established that conspiracy separate offense.

2. Rationale: concerted action both increases the likelihood that the criminal object will be successfully attained and decreases the probability that the individuals involved will depart from their path of criminality.

3. The danger which a conspiracy generates is not confined to the substantive offense which is the immediate aim of the enterprise.

iii. MPC: a defendant may not be convicted of more than one offense if one offense consists only of a conspiracy or other form of preparation to commit the other.  When the preliminary agreement does not go beyond the consummation, double conviction and sentences are barred.
1. Rationale: Conspiracy declared criminal because of its danger as the risk of culminating an offense.

d. Liability for Substantive Offenses
i. A party can sometimes be held liable for crimes committed by co-conspirators during the course of the conspiracy, even when he could not be held accountable for those crimes under traditional principles of accomplice liability.

e. Professor Philip Johnson, The Unnecessary Crime of Conspiracy

i. Conspiracy crime should be abolished because it is inherently confusing.  Confusion stems from the fact that conspiracy is not only a substantive inchoate crime in itself, but the touchstone for invoking several independent procedural and substantive doctrines.
9. Conspiracy as a Form of Accessorial Liability

a. Pinkerton: (brothers indicted for violations of the Internal Revenue Code, no evidence showed Def. participated directly in commission of the substantive offenses (he was in jail), although evidence shows offenses committed in furtherance of the unlawful objective)
i. Issue: whether Daniel culpable for substantive offenses committed in furtherance of the conspiracy, but of which he had no direct role
ii. Hyde Withdrawal Rule: coconspirator must do some act to disavow or defeat the purpose of the conspiracy.
iii. Rule: an overt act of one partner may be the act of all without any new agreement specifically directed to that act.  

iv. Criminal intent is established by the formation of the conspiracy.

v. Rule: Overt acts can be supplied by the acts of any conspirator.

vi. Rule Exceptions (Rule in Negative for Conspiracy Liability): different case would arise if the substantive offense committed by one of the conspirators was not in fact done in furtherance of the conspiracy, did not fall within the scope of the unlawful project, or was merely a part of the ramifications of the plan which could not be reasonably foreseen as a necessary or natural consequence of the unlawful agreement. 

vii. Dissent: Daniel did no more than conspire with Walter for crimes of same “general character” – there was no evidence he counseled, advised or had knowledge of those particular acts or offenses.  
1. Result is vicarious criminal liability as broad as, or broader than, vicarious civil liability of a partner for acts done by a co-partner in the course of the firm’s business.

b. Bridges: (birthday party, argument, Def. recruited friends to go back to party where he expected a confrontation, they packed heat, things got out of control, Bing and Rollie started firing into the crowd, kid died, Def. convicted of murder)
i. Issue: whether Def. needed to share the intent of the principal to be liable, as that of accomplice liability.

ii. Rule: a co-conspirator may be liable for the commission of substantive criminal acts that are not within the scope of the conspiracy if they are reasonably foreseeable as the necessary or natural consequences of the conspiracy.

iii. Understood that liability of the co-conspirator under the objective standard of reasonable foreseeability would be broader than that of an accomplice, where the defendant must actually foresee and intend the result of his or her acts.

iv. Rationale: Legislature chose to address special dangers inherent in group activity and therefore intended to include the crime of conspiracy as a distinctive basis for vicarious criminal liability.

v. Dissent: interpretation of legislation that would allow a sentence of life imprisonment to be imposed on the basis of the negligent appraisal of a risk that another would commit a homicide, conflicts with the internal structure of the Code.

1. No negligent homicide exists under NJ law, much less a crime of negligent murder.

2. Case boils down to life imprisonment with no possibility of parole for thirty years on the basis of a negligent mental state.

c. Liability of a new conspirator for prior acts of co-conspirator:

i. Pinkerton liability is not retroactive.

1. Distinction: prior acts of co-conspirators may be used as evidence against Def. for CRIME OF CONSPIRACY; regarding substantive offenses, a defendant cannot be retroactively liable for offenses committed prior to his joining the conspiracy.

d. Brigham: (Def. and Bluitt set out to kill Chucky, Def. pointed out wrong guy, realized this, told Bluitt, but Bluitt intended to kill him anyway despite Def.’s objections) 
i. Because Bluitt’s hardheaded and erratic nature, the prosecution argued and the jury found that Def. could reasonably foresee that Bluitt, once set in motion, might knowingly kill someone other than his assigned target.

e. Alvarez: (staged drug deal gone bad, shootout, BATF agent killed)
i. All dealers convicted of conspiracy to commit various drug offenses, Alvarez and Simon convicted of 1st Degree murder.  Three of dealers Portal, Concepcion, and Hernandez were convicted of 2nd Degree murder, though they played no part in shooting.

ii. P, C and H argue murder not a reasonably foreseeable consequence of a drug conspiracy.

iii. Ample evidence to support jury’s finding:

1. Drug conspiracy designed to effectuate the sale of a large quantity of cocaine

2. Based on the amount of drugs and money involved, the jury was entitled to infer that, at the time the cocaine sale was arranged, the conspirators must have been aware of the likelihood (1) that at least some of their number would be carrying weapons, and (2) that deadly force would be used, if necessary to protect conspirators’ interest.

iv. Appellants also argue, even if reasonably foreseeable, then conviction should be reversed because the murder was distinct from the intended purpose of the drug conspiracy, and that roles were minor.
1. If minor roles, then there may be potential due process limitations on the Pinkerton doctrine due to attenuated relationships between conspirators and substantive crime.

a. However, all three more than minor players: P armed lookout, C introduced agents to Alvarez (apparent leader of conspiracy), and H managed the motel and allowed drug transaction to take place on his premises.

2. Also, appellants had actual knowledge of at least some of the circumstances and events leading up to the murder.

v. Conclusion: appellants liable for murder of BATF agent.  This holding only applies to those players who were in more than a “minor” role.  
f. McGee: (Overt act of any conspirator may be attributed to other conspirators to establish the offense of conspiracy)  It’s not offensive to do this because the overt act merely corroborates the existence of the agreement and indicates the agreement has reached a point where it poses a sufficient threat to society.
i. However, it is repugnant to system of jurisprudence, where guilt is generally personal to the defendant, to impose punishment, not for the socially harmful agreement to which the defendant is a party, but for substantive offenses in which he did not participate.

10. A majority of states now reject the Pinkerton doctrine.
11. MPC (majority rule): conspirators are liable for substantive crimes of their coconspirators only when the strict conditions for accomplice liability are met.  
a. Rationale: no better way to reasonably limit the scope of conspiracy liability.  In runner prostitute ex., where hundreds of offenses made within scope of conspiracy attributable to people not knowing the offenses occurring.  
i. Law would lose all sense of just proportion if simply because of the conspiracy itself each were held accountable for thousands of additional offenses of which he was completely unaware and which he did not influence at all.
12. ACTUS REUS

a. Actus Reus of conspiracy is the agreement itself.

b. Proof: a conspiracy is seldom born out of open covenants openly arrived at.  The proof, by the very nature of the crime, must be circumstantial and therefore inferential to an extent varying with the conditions under which the crime may be consummated.
c. All participants in a conspiracy need not know each other; all that is necessary is that each know that it has some scope and that for its success it requires an organization wider than may be disclosed by his personal participation.
d. Interstate Circuit, Inc.: (8 independent corporations that distributed film, letter issued  by Interstate’s manager to each distributor making demand to not distribute second run films to theatres less than $.25, the letter identified all 8 distributors as addressees on the proposal, and each distributor agreed to accept restrictions)
i. Trial Court found the distributors had agreed with one another to take uniform action in violation of the Sherman Act.
ii. Factors proving conspiracy: 1) each addressee knew others were named and considering proposal; 2) unanimity of action necessary to increase profits; 3) unanimous action occurred.

1. It’s unbelievable all distributors would radically change business practices without some understanding that all would join, and is beyond the range of mere chance

iii. Agreement was not a prerequisite for unlawful conspiracy in this case: it was enough that knowing that concerted action was contemplated and invited, the distributors gave their adherence to the scheme and participated in it.

iv. It is elementary that an unlawful conspiracy may be and often is formed without simultaneous action or agreement on the part of the conspirators

e. Parallel Action v. Common Action

i.  A conspiracy may exist if there is no communication and no express agreement, provided that there is a tacit agreement reached without communication.
ii. Coleridge Instruction

1. not necessary to prove parties came together to agree

2. in many cases of most-clearly established conspiracies, no means of proving such a thing

3. “If you find that these two persons pursued by their acts the same object, often by the same means, one performing one part of an act and the other another part of the same act, so as to complete it, with a view to the attainment of the object which they were pursuing…can draw conclusion engaged in conspiracy to effect that object.”

iii. Glanville Williams, Criminal Law

1. if the jury is satisfied the concurrence of the Def.’s acts was accidental, the conspiracy must fail, for the concurrence of acts is only evidence of conspiracy not the equivalence of conspiracy.

2. Agreement can be implied from acts in the absence of evidence that the concurrence was accidental.

iv. Garcia: (Crips and Bloods at party, C’s and B’s talked smack to each other, escalated and shooting broke out, Garcia seen shooting, but no evidence he wounded anyone)
1. Court reversed Garcia’s conviction for conspiracy to commit aggravated assault, on Pinkerton vicarious liability theory.

2. Rule: an inference of an agreement is permissible only when the nature of the acts would logically require coordination and planning.

3. Nothing to suggest violence began because of some prearrangement.  

4. Gov. pointed to expert testimony saying gang members have a basic agreement to back each other up in fights. 

a. Court says this just a characteristic of gangs and doesn’t support a specific objective of the gang – let alone a specific agreement on the part of its members to accomplish an illegal objective. 

f. Alvarez: (Agreement Case)(plan to import 110,000 lbs of marijuana by air, Alvarez drove a pick-up truck with household appliances and “would be at the off-loading site in the US”.  Agent spoke to Alvarez and asked if he planned to be at the offloading site, he nodded signifying yes and smiled, loaded the household appliances, and was then arrested)

i. Appeal three-judge panel reversed Alvarez’s conviction, stating: not every act of a third person that assists inn the accomplishment of the objective of the conspiracy is a sufficient basis to demonstrate his concurrence in that agreement.

ii. Fifth Circuit reinstates the conviction.

1. Rule: Gov. need not prove Def. had knowledge of all of the conspiracy, only his knowledge of the essential [nature] of the conspiracy.

a. Alvarez’ joinder inferable on two fronts:

i. Direct evidence that he intended to be at off-loading site; and a jury could infer his intended presence manifested a prior agreement to assist in the unloading.

1. Nodded head may be viewed as an assurance to Martinez that Alvarez would be at unloading site.

ii. Promise to be on hand at a remote and unlikely area for unloading cargo suggests conspiracy as well.

iii. Dissent: Alvarez engaged in a completely legal act, and responded with a nod and smile to an innocuous question.  Alvarez may have been a guilty conspirator or a humble workman: no way jury could accept one hypothesis to the exclusion of the other.
1. Potential for injustice in conspiracy cases is enormous, and should use particular care before sending one to prison on its charge.

g. Freeman: (Capt. Diverted ship off original course, loaded 20 tons of marijuana while crew looked on, and sailed to US but was intercepted by Coast Guard
i. Court upheld convictions

1. 10 day voyage with 20 tons of pot constitutes more than mere presence or association.  The large quantity of pot, and the length of voyage, and the friendliness between Capt. And crew supported jury verdict.
2. Dissent: every crewmember on ships are now prima facie conspirators if large quantities of drugs are found; they had knowledge conspiracy under way, but knowledge is not participation in conspiracy.

13. Over Act Requirement

a. Liability without Over Act
i. Mulcahy v. The Queen: (no overt act to foment Irish Rebellion)

1. Court said the agreement itself was enough of an overt act to support indictment.
b. Statutes requiring Overt Act

i. Most statutes have overt act requirement, but it’s not unusual for that not to be necessary in the case of most serious offenses

1. Supreme Court held conspiracies to distribute illegal drugs didn’t need overt act.

ii. Function: the overt act in conspiracy prosecution is simply to manifest ‘that the conspiracy is at work’…and is neither a project still resting solely in the minds of the conspirators or a fully completed operation no longer in existence.

iii. If an overt act is required, it does not matter how remote the act may be from accomplishing the purpose, if done to effect it; that is, in furtherance of it in any degree.

c. Justification for traditional approach:

i. Criminal conspiracy employed to fill gap between agreement and attempt.

ii. MPC justification:

1. Act to agree to commit crime unambiguous, and thus no problem of misinterpreting preparatory behavior as in attempt.

2. Anomalous to hold accomplice like crime non-criminal if object crime not consummated.

3. Combining with another significant psychologically and practically; it increases the likelihood the offense will be committed.

14. Mens Rea
a. Lauria: (small number of prostitutes used Def.’s answering service for prostitute purposes, agent signed up w/ service and said she was prostitute and wanted discreet service to hide from police, manager said it was as discreet as you can get, agent called later and Lauria said his business was taking messages)

i. Lauria knew he serviced some prostitutes because he was banging one of them.

ii. Lauria convicted of conspiracy to commit prostitution

b. Rule: to establish agreement, Prosecution needs to show no more than a tacit, mutual understanding between coconspirators to accomplish an unlawful act.  

i. Prosecutions approach seems to equate knowledge with another’s conspiracy to with conspiracy to further such criminal activity.

c. Issue: Under what circumstances does a supplier become a part of a conspiracy to further an illegal enterprise by furnishing goods or services which he knows are to be used by the buyer for criminal purposes?
i. Distinction between precedent cases is that distributors of dangerous substances like drugs required to exercise greater discretion than sellers of innocuous substances.
1. Falcone: knowledge not enough (sold sugar and yeast)

2. Direct Sales Co: knowledge enough (sold drugs in quantity to physician who supplied addicts)

ii. Selling prescription drugs in quantity can show that seller knew their purposes was illegal, and thus intends to further, promote, cooperate with it.  Selling other things may not allow seller to know buyer’s illegal purpose (i.e. flour, sugar).

d. “Stake in the venture” which, even if it may not be essential, is not irrelevant to the question of conspiracy.

e. Rule: both the element of knowledge of the illegal use of the goods or services and the element of intent to further that use must be present in order to make the supplier a participant in the crime of conspiracy.
i. Rule: Intent may be inferred from knowledge, when the purveyor of legal goods for illegal use has acquired a stake in the venture.

1. A guy rented a room to a prostitute at an inflated rate, and was held to have a stake in the prostitute’s venture, and thus conspirator status.

ii. Rule: Intent may be inferred from knowledge, when no legitimate use for the goods or services exists.

iii. Rule: Intent may be inferred from knowledge, when the volume of business with the buyer is grossly disproportionate to any legitimate demand, or when sales for illegal use amount to a high proportion of the seller’s total business.  Intent to participate in the enterprise may be inferred from the quantity of business done.  

iv. Rule: supplier who furnishes goods knowing they will be used for a serious crime may be convicted.

1. However: an inference of intent drawn from knowledge of criminal use doesn’t properly apply to the less serious crimes classed as misdemeanors.

a. Such crimes present less danger to society.

f. Holding: with respect to misdemeanors, positive knowledge of the supplier that his products or services are being used for criminal purposes does not, without more, establish an intent of the supplier to participate in the misdemeanors.  With respect to felonies, we do not decide the converse, viz., that in all cases of felony knowledge of criminal use alone may justify an inference of the supplier’s intent to participate in the crime.

g. MAIN RULE: the intent of a supplier who knows of the criminal use to which his supplies are put to participate in the criminal activity connected with the use of his supplies may be established by (1) direct evidence that he intends to participate, or (2) through an inference that he intends to participate based on, (a) his special interest in the activity, or (b) the aggravated nature of the crime itsel.

EXCULPATION

1. Three types of defenses can be invoked to bar conviction:

a. Assertion that prosecution has failed to establish one or more required elements of the offense

b. Justifications (i.e. self defense)
c. Excuses (i.e. insanity)

2. J.L. Austin, A Plea For Excuses

a. In justification accept responsibility but deny it was bad

b. In excuse admit that it’s bad but don’t accept full, or even any, responsibility

3. PRINCIPLES OF JUSTIFICATION

4. Protection of Life and Person

a. Peterson
i. The law of self-defense is a law of necessity; the right of self-defense arises only when the necessity begins, and equally ends with the necessity; and never must the necessity be greater than when the force employed defensively is deadly.

ii. Necessity must bear all semblance of reality, and appear to admit of no other alternative, before taking life will be justifiable and excusable.

iii. Requirements for right to kill or maim in self-defense:

1. there must be a threat, actual or apparent, of the use of deadly force against the defender

2. the threat must have been unlawful and immediate

3. the defender must have believed that he was in imminent peril or death or serious bodily harm, and that his response was necessary to save himself thererfrom

a. Beliefs must not only be honestly entertained, but also objectively reasonable in light of the surrounding circumstances

b. Goetz: (Guy shot up 4 black youths in subway when one asked for money, 2 youths had nothing more than screwdriver’s on their persons, Goetz carried a loaded unlicensed pistol)
i. Goetz bought handgun after he was mugged, and thwarted 2 other muggings by wielding it.

ii. Goetz said he knew by smile on kid’s face he wanted to “play”

iii. Goetz intended to murder them, and had he more bullets would have kept firing.
iv. General Rule: a person may use physical force upon another person when and to the extent he reasonably believes such to be necessary to defend himself or a third person from what he reasonably believes to be the use or imminent use of unlawful physical force by such other person.

v. Deadly Force Rule: A person may not use deadly physical force upon another person under circumstances specified in subdivision one unless (a) he reasonably believes that such other person is using or about to use deadly physical force or (b) he reasonably believes that such other person is committing or attempting to commit a kidnapping, forcible rape, forcible sodomy or robbery.

vi. Discussion on reasonableness – court concludes that “whether def.’s conduct was that of a reasonable man in the def.’s situation” is an appropriate instruction, contrary to the Trial Court’s finding.

vii. Contrast MPC Approach – Def. charged with murder only need show he believed that the use of deadly force was necessary to protect himself against death, serious bodily injury, kidnapping or forcible sexual intercourse.

1. there is no reasonable belief in MPC standard

viii. Implications of adopting mere belief standard: to completely exonerate such an individual, no matter how aberrational or bizarre his thought patterns, would allow citizens to set their own standards for the permissible use of force.
ix. “situation” can allow jury to take into consideration def.’s past with muggings, etc.

5. Goetz acquittal caused outpouring of scholarship on issues of race, urban life in general, and power of the jury.

6. Argument for Subjective View on Self-Defense:
a. Only question is whether the Def. was negligent in arriving at the conclusion that the use of the force in question was called for.
i. It is hard to imagine what rules of prudence could normally serve in this situation.  Either the defendant is capable of drawing the inferences that a reasonable man would draw or he is not.

b. Only time a person makes an unreasonable mistake as to self-defense is when he is drunk.

7. R. Restak, The Fiction of the “Reasonable Man”

a. Based on knowledge of the human brain, there are no reasonable people under conditions in which death or severe bodily harm are believed imminent.

b. Limbic System: in such situations can overwhelm cerebral cortex, where reasonable decisions are formulated.

c. Limbic System can dominate for long periods of time once aroused, thus the argument that Goetz could have stopped once victims shot is neurologically unrealistic.

d. “Detached reflection cannot be demanded in the presence of an uplifted knife.” Holmes
8. In principle, reasonableness must extend to actions as well as belief, however model jury instructions in many states only say that fears and beliefs must be reasonable, and are silent.

9. Gradation Problem:

a. Most states think that if person kills under genuine belief that she is in danger, but gets to that belief unreasonably, she should be convicted of murder.

b. Doctrine of Imperfect Self Defense: several states classify above crime as voluntary manslaughter, on the theory that “malice” is lacking and that the lesser culpability of killing of this sort is similar to that of heat of passion.

c. Less common approach is to relegate it to involuntary manslaughter.

d. MPC: a person who kills in the honest but unreasonable belief in the need to kill would be guilty of negligent homicide.

10. Kelly: (Battered Woman Syndrome Case: Def. stabbed husband with a pair of scissors)
a. Def. convicted of reckless manslaughter, App. Court reverses.

b. Marriage accompanied by periodic and frequent beatings, and Mr. used to tell Mrs. he would kill and cut off her body parts if she tried to leave him.

c. During incident, drunk Mr. grabbed at collar of her dress, fell to ground with her, choked her, punched her in the face, and bit her leg.

d. Bystanders broke up fight, Mrs. went to look for daughter, Mr. came running after her, Mrs. grabbed scissors from pocketbook and stabbed him.

e. Issue: whether the court properly excluded expert testimony on battered-woman’s syndrome.

f. Battered Woman: one who is repeatedly subjected to any forceful physical or psychological behavior by a man in order to coerce her to do something he wants her to do without concern for her rights.

i. Cyclical nature of battering explains why women do not simply leave their abusers.

ii. Also don’t leave out of fear of response in mate that would trigger.

g. Rule (self-defense): the use of force against another in self-defense is justifiable when “the actor reasonably believes that such force is immediately necessary for the purpose of protecting himself against the use of unlawful force by such other person on the present occasion.

i. Rule (deadly force): unless the actor reasonably believes that such force is necessary to prove himself against death or serious bodily harm.
h. Court finds expert testimony relevant to what Mrs. believed at the time of the stabbing, and thus material to establish the honesty of her stated belief that she was in imminent danger of death.

i. Court finds expert testimony relevant to reasonableness of Def.’s belief that she was in imminent danger of death or serious injury.

j. Court finds that absent expert to justify why Mrs. didn’t just leave the abusive relationship, it may find her story incredible, and thus not afford her credibility.  
k. Expert could thus state was Def. had BWS and could explain that syndrome in detail, relating its characteristics to Def., but only to enable the jury better to determine the honesty and reasonableness of Def.’s belief.  And, BW may be able to predict with more acuity the extent of decedent’s attacks on her.

l. Rule (for admissibility of Expert Testimony): 1) the intended testimony must concern a subject matter that is beyond the ken of the average juror; 2) the field testified to must be at a state of the art such that an expert’s testimony could be sufficiently reliable; 3) the witness must have sufficient expertise to offer the intended testimony.
11. Battered Woman Reasonableness Distinctions (Incredibly Important pg. 770)
a. The jury, in determining objective reasonableness, must view the situation from the defendant’s perspective.
b. BWS – as violence increases over time, and threats gain credibility, a battered person might become sensitized and thus able reasonably to discern when danger is real and when it is not

c. Not changing the standard from objective to subjective, or replacing the reasonable “person” standard with a reasonable “battered woman” standard.  Our decision would not, in another context, compel adoption of a “reasonable gang member standard”.  

i. The jury must consider Def.’s situation and knowledge, which makes the evidence relevant, but the ultimate question is whether a reasonable person, not a reasonable battered woman, would believe in the need to kill to prevent imminent harm.
d. Leidholm: (move to fully subjective standard)(juries should instead “assume the physical and psychological properties peculiar to the accused…and then decide whether or not the particular circumstances…were sufficient to create a reasonable belief that the use of force was necessary.”

e. Edwards: (appellate court stated jury was to weigh evidence “in light of how an otherwise reasonable person who is suffering from BWS would have perceived and reacted in view of the prolonged history of abuse”)

f. Making subjective the standard to “the reasonable battered woman” is a relativization of ethical standards and thus impossible for the law to adopt if it is to maintain its moral basis.
g. The jury needs expert testimony on reasonableness precisely because the jury may not understand that the battered woman’s prediction of the likely extent and imminence of violence is particularly acute and accurate.

h. Policy: applying a purely subjective standard in all cases would give free rein to the short-tempered, the pugnacious, and the foolhardy who see threats of harm where the rest of us would not and who blind themselves to opportunities for escape that seem plainly available.

i. Reasonableness can have two possible meanings: 1) a woman’s choice may be reasonable, even if it conflicts with our own or a mythical other’s assessment of the situation, if the woman is indeed right, or probably right, or at least more likely right than us, in her assessment; 2) a request to abandon the limits on self-defense out of empathy for the circumstances of the defender and disgust for the acts of her abuser.  
12. BWS is overwhelmingly accepted as admissible evidence by courts and legislatures.

13. Syndrome evidence can be taken to extreme (i.e. “Appellate Court Judge Syndrome”)(pg. 775)

14. PRINCIPLES OF EXCUSE

a. Excuses occur when the law allows a defense to a wrongful action because the actor has displayed some disability in capacity to know or to choose, which renders the person either free of blame or subject to less blame.
b. Three types of excuses:

i. Involuntary Action – include situations in which in the most liberal sense the person had no control over his bodily movements.

ii. Deficient by Reasonable Actions – there is power to choose in a literal sense – but the choice is so constrained that an ordinary law-abiding person could not be expected to choose otherwise.
1. Constraint arising from Defect of Knowledge

2. Constraint arising from Defect of Will

iii. Cognitive Deficiency – lack of knowledge must itself be excusable, in the sense that he was not reckless, or perhaps, negligent in making the mistake.

1. Rationale: if a person could not reasonably be expected to know of some circumstances that made his action harmful, he could not reasonably be said to have effective power of choice to avoid the harm.

iv. Volitional Deficiency – Duress: when a person commits a crime under such threats of physical injury that even a person of reasonable fortitude would have yielded to the threat.
v. Irresponsible Action – (infancy and legal insanity) person could not have been expected to act otherwise, given the person’s inadequate capacities for making rational judgments.

1. Typically a ground for sentence mitigation, but rarely total excuse.


c. Rationale: justice precludes blame where none is deserved.

15. Duress:

a. Toscano: (Dr. filled out false medical reports after receiving a threatening phone call, received nothing in return, no forgiveness of gambling debts, didn’t call police in hope that it would go away and not bother him)
i. Trial Judge ruled threatened harm was not sufficiently imminent, and App. Ct. agreed.
ii. Jury instruction: when peril is not imminent, present and pending to the extent that the def. has the opportunity to seek police assistance for himself and his wife as well, the law places upon such a person the duty not to acquiesce in the unlawful demand and any criminal conduct in which he may thereafter engage.

iii. Rule (common law applied): defense of duress recognized only when the alleged coercion involved a use or threat of harm which is “present, imminent and pending” and “of such a nature as to induce a well grounded apprehension of death or serious bodily harm if the act is not done.”

1. Duress does not excuse the killing of an innocent person even if the accused acted in response to immediate threats.

2. The threatened injury must induce “such a fear as a man of ordinary fortitude and courage might justly yield to.”

a. Exception: Courts have assumed as a matter of law that neither threats of slight injury nor threats of destruction to property are coercive enough to overcome the will of a person of ordinary courage.

3. Threat of Future Harm: person has duty to escape and seek assistance from law enforcement authorities.

4. Threats to the well-being of another, particularly a near relative, can support a defense of duress if the other requirements are satisfied.

iv. Rationale on danger of immediate force: judicial fears of perjury and fabrication of baseless defenses.

v. Standard: one in which “normal members of the community will be able to comply”

vi. Holding (adopts MPC duress formula): Duress shall be a defense to a crime other than murder if the Def. engaged in conduct because he was coerced to do so by the use of, or threat to use, unlawful force against his person or the person of another, which a person of reasonable firmness in his situation would have been unable to resist.

1. (MPC permits Duress as a defense to murder, while NJ Penal Code doesn’t)
16. MPC (Duress):
a. It is an affirmative defense that the actor engaged in the conduct charged to constitute an offense because he was coerced to do so by the use of, or a threat to use, unlawful force against his person or the person of another, which a person of reasonable firmness in his situation would have been unable to resist.

b. Defense unavailable if Def. recklessly placed himself in situation where duress was probable.  Also unavailable if he negligently placed himself in such situation, whenever negligence suffices to establish culpability for the offense charged.

c. Pg. 849-850 Choice of Evils Doctrine as it applies to Duress

d. “Situation” further defined – Stark, tangible factors that differentiate the actor from another, like his size, strength, age, or health, would be considered in making the exculpatory judgment.  Matters of temperament would not.

17. Necessity v. Duress
a. Necessity – refers to a defense resting on the rationale of justification (MPC Choice of Evils Doctrine)

b. Duress – rationale of excuse.

c. MPC Distinction – allows Choice of Evils justification regardless of the source of the peril; does not allow duress excuse regardless of the source of the peril – makes duress excuse available only when the peril confronting the Def. arises from a do-it-or-else command of another person, not when it arises from some other source, such as a natural condition.
18. Toscano and MPC treat imminence as a factor to be weighed by jury; many common law decisions treat it as absolute prerequisite of duress.

19. Fleming: (Army officer POW in North Korea charged with helping prepare propaganda and airing English broadcasts criticizing American war objectives)

a. Kim threatened to make Def. walk 150-200 miles in midwinter with no shoes if he didn’t cooperate.  Kim also threatened the caves, in which mortality rate was extremely high.

b. Defense counsel argued that the insistence on a fear of immediate death was error under the circumstances, that fear of “a delayed, or wasting death from starvation, deprivation or other like conditions can just as well spell coercion and compulsion as well as the fear of immediate death.” Court rejected argument and upheld conviction.

c. Accused cooperated with captors on mere ASSERTIONS of threats.

d. “The person claiming defense must be a person whose resistance has brought him to the last ditch.”  Accused’s resistance didn’t bring him to the last ditch.

20. Contento-Pachon: (Told to swallow cocaine filled balloons and carry them into the US; failure to do so would result in the death of his wife and 3-year old child, didn’t notify police because he felt they were corrupt)
a. D.C. held that two element of duress, immediacy and inescapability, were not met.

b. Court of Appeals reversed – not vague threats of future harm, if refused to comply, consequences would have been immediate and harsh; fleeing would have been unreasonable (pack wife, child, and belongings, leave job, and travel to a place beyond reach of drug traffickers)

21. Ruzic: (woman traveled from Belgrade to Toronto with 2 kilos of smack strapped to her body, argued a known killer stabbed her and burned her arm, and threatened to kill mother if she didn’t comply, didn’t tell police because thought to be corrupt)
a. Canada Rule: a person who commits an offense under compulsion by threats of immediate death or bodily injury from a person who is present when the offense is committed is excused for committing the offense if the person believes the threats will be carried out.
b. Prosecution appealed on immediate threat issue; Court rejected it – said Def. had no real choice, and to convict her would violate principles of fundamental justice.

22. MPC allows duress defense to murder; but most courts and countries divided on scope of duress defense.  

a. Rationale (for granting defense to murder): the law should not demand a degree of heroism of which the ordinary person is, by definition, incapable.

b. Argument Against: is there any limit to the number of people you may kill to save your own life and that of your family?

23. Nature of Threat: MPC expands common law, from threat of death or serious bodily harm, to threat of unlawful force against the person.

a. Threat to property can be similarly compelling to comply with commands.

24. Contributory Fault

a. Gangs: if voluntarily join a gang knowing its nature, no duress

i. If no reason to suspect trouble materializes by attempts to withdraw, defense still available.

b. Mistaken Threats: if no express or implied threats made, must have a “well-grounded fear”, and in such circumstances Def. would not have a defense to duress.

25. INTOXICATION

a. Kingston: (RELOOK!!!!!!!)(Penn lured Def. to apt., with 15 y/o boy, slipped a drug in Def.’s drink, and he fondled boy while Penn taped)
i. Jury convicted under judge’s instruction that a drugged intent is still an intent
ii. App. Ct. reversed:

1. “having pedophiliac inclinations and desires is not proscribed; putting them into practice is.  If the sole reason why the threshold between the two has been crossed is or may have been that the inhibition which the law requires has been removed by the clandestine act of a third party, the purposes of the criminal law are not served by holding the person performing the act guilty of the offence”

2. Rule: a person is not responsible for a condition produced by “stratagem or fraud of another.”

3. Rule: involuntary intoxication negatives mens rea.
iii. Drug is not alleged to create the desire to which respondent gave way, but rather to have enabled its release.

1. Characteristics of Defense:

a. Applies to all offences, except perhaps absolute offenses – it is therefore different from other defences such as provocation and diminished responsibility.

b. Complete answer to criminal charge – if not rebutted leads to outright acquittal

c. Defense is subjective in nature – provocation and self-defense are judged by the reactions of the reasonable person in the situation of the def., here a Def.’s particular inhibitions were overcome by effect of the drug.

2. Problematic implications:

a. Def. would only have to assert, and support by evidence of well-wishers, that he was not the sort of person to have done this kind of thing, and to suggest an occasion when by some means a drug might have been administered to him for the jury to be sent straight to the question of possible disinhibition.

3. Dissent Conclusion: the interplay between wrong done to victim, individual characteristics and frailties of Def., and pharmacological effects of drug can be far better recognized by a tailored choice from the continuum of sentences available to the judge than by the application of a single Yea-or-Nay jury decision

26. Intoxication as an Affirmative Defense:

a. American Law and MPC:
i. Involuntary Intoxication is a defense (beyond its possible evidentiary role in negating mens rea elements of the offense) only if it creates in the Def. at the time of the crime a condition (temporary or permanent) that meets the test of legal insanity, that is, a substantial incapacity either to appreciate the criminality of the actor’s conduct or to conform to the law.

ii. Voluntary Intoxication can be used as evidence negating mens rea element of an offense, but is a defense only when it produces a permanent condition sufficient to meet the test for legal insanity.

27. Roberts: (Def. charged with assault with intent to murder, by shooting victim)

a. Issue: whether Def.’s voluntary drunkenness, immediately prior to and at time of assault, to a degree that would render him incapable of entertaining, in fact, the intent charged, would constitute a valid defense, so far as it related to the intent, and leave the Def. liable only for what he actually did – the assault, without the aggravation of the intent.

i. Jury can take into consideration nature and circumstances of assault, the actions conduct and demeanor of Def. and his declarations before, at the time, and after the assault.

b. Rule: if mental faculties so far overcome by intoxication that had not sufficient capacity to entertain the intent, jury could not infer that intent from acts.  He must be have held to have purposefully blinded his moral perceptions, and set his will free from the control of reason.  If he did entertain [the intent] in fact, though but for the intoxication he would not done so, he is responsible for the intent as well as the acts.
28. Hood: (Drunk Def. resisted arrest and shot officer in the legs, discussion over specific intent or general intent crimes)

a. Policy: 1) moral culpability of a drunken criminal is frequently less than that of a sober person effecting a like injury; however, 2) it is commonly felt that a person who voluntarily gets drunk and while in that state commits a crime should not escape the consequences.
b. General Intent (label): when definition of crime consists of only the description of a particular act, without reference to intent to do a further act or achieve a future consequence, we ask whether the Def. intended to do the proscribed act.

c. Specific Intent (label): when definition refers to Def.’s intent to do some further act or achieve some additional consequence, the crime is deemed to be one of specific intent.

d. Definitions of both specific and general intent cover the requisite intent to commit a battery, the decision whether or not to give effect to evidence of intoxication must rest on other considerations.

e. One can still form intent while drunk, yet must be unconsciously drunk not to form intent.

f. It would be anomalous to allow evidence of intoxication to relieve a man of responsibility for the crimes of assault with a deadly weapon or simple assault, which are so frequently committed in just such a manner.

g. The difference in mental activity between formulating an intent to commit a battery and formulating an intent to commit a battery for the purposes of raping or killing may be slight, but it is sufficient to justify drawing a line between them and considering evidence of intoxication in the one case and disregarding it in the other.

29. Stasio: (Def. convicted of assault with intent to rob)
a. Policy: Court suggests allowing intoxication evidence for specific intent crimes undermines the criminal law’s primary function of protecting society from the results of behavior that endangers the public safety.  This should be the guide rather than concern with logical consistency in terms of any single theory of culpability, particularly in view of the fact that alcohol is significantly involved in a substantial number of offenses.

b. Voluntary intoxication: may be admissible to demonstrate non-existence of premeditation or deliberation, or prove Def. wasn’t part of a crime (in that he was in such a drunken stupor and unconscious), may be relevant to demonstrate mistake in some circumstances.

i. It may be considered as a mitigating circumstance when sentencing a defendant.

c. Dissent: a person who intentionally commits a bad act is more culpable than one who engages in the same conduct without any evil design; the intentional wrongdoer constitutes a greater threat to societal repose.  A sufficiently intoxicated Def. is thus subject to less severe sanctions not because the law “excuses” his conduct, but because the circumstances surrounding his acts have been deemed by the Legislature to be less deserving of punishment.

30. Some courts and legislatures have long specified that evidence of intoxication sometimes is inadmissible even when it is logically relevant.

31. Hood allows intoxication to be considered in determining specific intent, but not in determining a general intent.
a. California and NJ: intoxication evidence considered on issues of specific intent (purpose or knowledge) but not on issues of general intent (recklessness or negligence)
b. States following this approach set high threshold for admissibility of evidence – generally not relevant unless it is of such a high degree that it could produce a complete “prostration of the faculties”; intoxication short of this is deemed incapable of negating specific intent and therefore is inadmissible.
32. Reluctance of giving intoxication its normal significance in rebutting mens rea is explained by the close connection between alcohol consumption and the commission of the crime.
33. General and specific intent used as labels after Hood; assault with deadly weapon (which requires intent, and thus would be classed traditionally as a specific intent crime) is considered general intent for purposes of intoxication evidence admissibility.
34. MPC: See § 2.08 for Intoxication language
a. Recklessness: those who oppose rule for drunkenness in relation to recklessness state it is precisely the awareness of the risk that is the essence of its moral culpability – a culpability dependent on the magnitude of the specific risk knowingly created.  When that risk is greater in degree than that which the actor perceives at the time of getting drunk, as is frequently the case, the result of a special rule is bound to be a liability disproportionate to culpability.
b. Arguments for: becoming so drunk as to destroy temporarily the actor’s powers of perception and judgment is conduct that plainly has no affirmative social value to counterbalance the potential danger.  The actor’s moral culpability lies in engaging in such conduct.
35. Stephen J. Morse, Fear of Danger, Flight from Culpability

a. An agent will not be consciously aware while becoming drunk that there is a substantial and unjustifiable risk that he or she will commit a particular crime when drunk, unless the person has a previous history of committing the specific crime while drunk.
36. Egelhoff: (Def. convicted of deliberate homicide when jury told evidence of intoxication couldn’t be considered)
a. MT S.Ct. reversed and said evidence of Egelhoff’s intoxication was clearly relevant to issue of whether he acted knowingly or purposely, and a rule precluding such evidence had in effect relieved the State of part of its burden to prove guilt beyond a reasonable doubt.
b. US S.Ct. didn’t agree: Scalia said reducing the State’s burden in this manner not unconstitutional, unless the rule of evidence itself violates a fundamental principle of fairness (which this one did not); O’Connor: impeding Def.’s ability to throw doubt on State’s case makes such proof easier, and thus statute violated Due Process.
PRESENTATION OF EVIDENCE

1. Case-in-chief: prosecutions effort to initially prove elements of offense charged.

2. (see pg. 20 for trial steps)

3. Direct Examination: made by party that called witness

4. Cross-Examination: opposing party’s questioning

5. Re-Direct:

6. Re-Cross: 

7. Relevance: evidence is NEVER admissible if it is irrelevant.

a. Relevant evidence is generally admissible, but there are exceptions.

b. Evidence is only considered relevant if it is:

i. Probative (evidence tending to establish the proposition for which the question is offered – or to be more precise – if the proposition is more likely to be true given the evidence than it would be without the evidence); and

ii. Material (proposition that the evidence tends to prove be one that will affect the outcome of the case under applicable law)
c. Privilege (rules that give individuals the right to withhold certain kinds of testimony, often in order to protect particular interests of a witness or specially important relationships with others):
i. Privilege Against Self-Incrimination (5th Amendment): makes prosecutions task more difficult; the effect is to place largely beyond Gov.’s reach the best (and sometimes the only) source of information about these especially elusive state-of-mind facts.

d. Prejudice (evidence must be excluded whenever its probative value is outweighed by its prejudicial effect)

i. Evidence is considered prejudicial only when it is likely to affect the result in some improper way.  Thus, prejudice is involved if the jury is likely to overestimate the probative value of the evidence or if the evidence will arouse undue hostility towards one of the parties.

e. Zackowitz: (Def.’s wife apparently insulted, accosted auto-workers, he was heated with liquor, Def.’s wife told him again that victim wanted her to lie with him for $2, armed himself with a gun, Def. kicked Coppola in stomach, Coppola went for wrench, Def. shot him)
i. Issue: whether Def. deliberately or impulsively shot victim.

ii. There must be no blurring of the issues by evidence illegally admitted and carrying with it in its admission an appeal to prejudice and passion.  Evidence charged with that appeal was, we think, admitted here.

iii. Evidence admitted that Def. kept in a radio box, three pistols and a tear gas gun, which served to color his character as Evil.

1. The end to be served by bringing such evidence forth was to bring persuasion that here was a man of vicious and dangerous propensities, who because of those propensities was more likely to kill with deliberate and premeditated design than a man of irreproachable life and amiable manners.

iv. Such evidence thwarts fundamental principle: Character is never an issue in a criminal prosecution unless the Def. chooses to make it one – a Def. starts his life afresh when he stands before a jury.
v. If character accepted as probative: “the natural and inevitable tendency of the tribunal – whether judge or jury – is to give excessive weight to the vicious record of crime thus exhibited, and either to allow it to bear too strongly on the present charge, or to take the proof of it as justifying a condemnation irrespective of guilt of the present charge.

vi. To be armed from head to foot at the very moment of the encounter may be a circumstance worthy to be considered, like acts of preparation generally, as proof of preconceived design.  There can be no such implication from the ownership of weapons which one leaves behind at home.

vii. Conclusion: conviction reverse; Def. was made to answer charge of whether he was a man of murderous heart, of criminal disposition.

viii. Dissent: (Exceptions) People may not prove against a Def. crimes not alleged in the indictment committed on other occasions than the crime charged as aiding proofs that he is guilty of the crime charged unless such proof tends to establish (1) motive; (2) intent; (3) absence of mistake or accident; (4) a common scheme or plan embracing the commission of two or more crimes so related to each other that proof of the one tends to establish the other; (5) the identity of the person charged with the commission of the crime on trial.

8. Major Principle: Other crimes (and indeed any other kind of evidence designed to show “bad character”) may not be introduced in order to show that the accused had an evil disposition and thus was more likely to have committed the offense charged.

9. If evidence of prior criminal conduct let in, prosecution could divert focus of entire trial by the dispute about whether the other crimes were in fact committed.

10. The criminal trial usually is not viewed as a vehicle for passing judgment on the whole person.

11. Rule of Exclusion: does not bar the use of other-crimes evidence for some purpose other than that of suggesting the Def. acted in conformity with a bad character.

12. Evidence, even when relevant, must be excluded when it “tends to subordinate reason to emotion in the fact-finding process.”

13. Signature Exception: evidence of other crimes committed by the defendant is admissible when the other crimes are “so nearly identical in method as to earmark them as the handiwork of the accused…the device used must be so unusual and distinct as to be like a signature.”
a. Brides in the Bath Case: after marrying, and after wives made will in his favor, wives found drowned in their bathroom.

i. Here the uniqueness of the modus operandi gave the other crimes strong probative value in helping to identify Smith as the cause of his wife’s death.

14. To make evidence admissible, the facts necessary need not be proven beyond a reasonable doubt; proof of facts by a preponderance of the evidence is sufficient.

15. Acquittal, which implies only a reasonable doubt, did not bar subsequent prosecutors from offering evidence that the Def. was guilty of the prior charges.  Thus, so long as the other crimes can be offered for some purpose other than proving propensity, the Def. is in effect forced to relitigate his guilt in the prior incidents: Cardozo’s rule that a Def. on trial starts his life afresh can be nullified.

16. In signature cases, Courts have difficulty determining unusualness of crime.

17. Sex Offenses: in a criminal case in which the Def. is accused of an offense of sexual assault, evidence of the Def.’s commission of another offense or offenses of sexual assault is admissible, and may be considered for its bearing on any matter to which it is relevant.

a. This rule receives criticism because empirical evidence shows that convicted rapists are much less likely to repeat their crimes than are larcenists or burglars.  Such rules could diminish safeguards.
18. Impeachment Exception: even when the other-crimes evidence is clearly inadmissible for this purpose, if the accused chooses to testify in his own defense, then the prosecution generally will be permitted to ask about the other crimes in its cross-examination of the accused and to introduce other-crimes evidence in its rebuttal for purposes of impeaching the Def.’s testimony.  In theory, other-crimes evidence may not be used to provide affirmative support for the prosecutions case; it may be considered only for purposes of judging the credibility of the Def.’s testimony, and the jury will be so instructed.
a. Rationale: a person convicted of a crime may be less trustworthy and more likely to give false testimony than a citizen with a “clean” record.

b. Recently, increasing number of courts require admissibility of such evidence to be determined on a case-by-case basis, weighing such factors as 1) recency of the prior offense; 2) whether crime involved dishonesty; 3) whether crime was so similar that charged as to enhance danger of prejudice.

c. Impeachment exception is premised on the assumption that the jury will consider the other crimes only for the limited purpose of judging credibility and will not treat the other crimes as affirmative evidence of guilt.

19. Effect of Jury Instructions

a. Jurors may be strongly tempted to disregard instruction, even if they are able to grasp subtle distinctions.  
b. Nature of jury raises doubts about whether subtle or counter-intuitive instructions actually affect the outcome of the case.

c. “The naïve assumption that prejudicial effects can be overcome by instructions to the jury all practicing lawyers know to be unmitigated fiction.”

d. Sociologists found Defs. afforded a cautionary instruction are much more likely to be convicted than those whose prior record is not mentioned at all.

e. One study found that the average juror understands less than half of the judge’s instructions on the law.

f. There is a move to put jury instructions into clearer wording.

20. Proof Beyond a Reasonable Doubt

21. Winship: (Supreme Court held that “the Due Process Clause protects the accused against conviction except upon proof beyond a reasonable doubt of every fact necessary to constitute the crime charged.”

a. Reasonable Doubt Standard is a prime instrument for reducing the risk of convictions resting on factual error.

b. Policy: accused may lose liberty or be stigmatized, and thus should not be condemned for a crime when there is reasonable doubt about his guilt.

c. Standard is required to command respect and confidence of community in application of criminal law.

i. Rationale: critical that moral force of the criminal law not be diluted by a standard of proof that leaves people in doubt whether innocent men are being condemned.
d. If standard preponderance of evidence, there would be smaller risk of factual errors that result in freeing guilty persons, but a far greater risk of factual errors that result in convicting the innocent.

e. Policy: reasonable doubt grounded on fundamental value determination of society that it is far worse to convict an innocent man than to let a guilty man go free.

22. If judge finds that the evidence raises a reasonable doubt as a matter of law, the judge must direct a verdict for the Def.

a. Reasonable Doubt as a Matter of Law:

i. Judges must give prosecution benefit of the doubt whether evidence, if credible, can establish guilt beyond a reasonable doubt.
ii. If a reasonable mind might fairly have a reasonable doubt or might fairly not have one, the case is for the jury, and the decision is for the jurors to make.

iii. Rule: a trial judge, in passing upon a motion for directed verdict of acquittal, must determine whether upon the evidence, giving full play to the right of the jury to determine credibility, weight the evidence, and draw justifiable inferences of fact, a reasonable mind might fairly conclude guilt beyond a reasonable doubt.  If he concludes that either of the two results, a reasonable doubt or no reasonable doubt, is fairly possible, he must let the jury decide the matter.

b. Factual Sufficiency:

i. (Nev. S.Ct. in rejecting number standard) The concept of reasonable doubt is inherently qualitative.  Any attempt to quantify it may impermissibly lower the prosecution’s burden of proof, and is likely to confuse rather than clarify.

ii. It is problematic to express reasonable doubt in qualitative terms

iii. Traditionally Accepted Definition:

1. Reasonable doubt is not a mere possible doubt; because everything relating to human affairs, and depending on moral evidence, is open to some possible or imaginary doubt.  It is that state of the case which, after the entire comparison and consideration of all the evidence, leaves the minds of jurors in that condition that they cannot say they feel an abiding conviction, to a moral certainty, of the truth of the charge.

iv. Some courts don’t explain reasonable doubt at all.

c. Subsidiary Issues: 

i. Even though prosecution must prove guilt beyond a reasonable doubt, the state is sometimes permitted to allocate the burden of persuasion on these subsidiary issues to the defense.  In situations involving allocation issues, the prosecution will normally concede that it has not proved a particular point beyond a reasonable doubt; the question will be whether it must do so.

23. Allocating the Burden of Proof:

a. Patterson: (Def. became estranged from wife, saw her with her ex-fiancee in semi-undress and shot him in the head)

i. Def. confessed to killing victim, but raised defense of EED.

ii. Jury instructed that it is always the People’s burden to prove intent beyond a reasonable doubt.

iii. Rule: Def. has a burden of proving his affirmative defense by a preponderance of the evidence.

iv. S.Ct. in Mullaney said burden of proof improperly shifted from prosecution to defendant in heat of passion case.

v. Appellant contends this shift is similar to that in EED.

vi. EED defense is a considerably expanded version of the common-law defense of heat of passion on sudden provocation and that at common-law the burden of proving the latter, as well as other affirmative defenses – indeed “all circumstances of justification, excuse or alleviation” – rested on the defendant.

vii. Conclusion: Patterson conviction didn’t deprive him of due process of law: judgment affirmed.

1. Def. must prove his affirmative defense by a preponderance of the evidence.

a. State by allowing EED defense gave Def. of proving by a preponderance of such evidence, rather than saddling prosecution with proving sanity once such defense is raised.

b. Rationale: don’t want defense to make proof of sanity too complicated and difficult, and allowing murderers to go free.

2. Due Process does not require that every conceivable step be taken, at whatever cost, to eliminate the possibility of convicting an innocent person.

viii. Dissent: In Mullaney, Winship was violated because “malice” was “presumed” unless the Def. persuaded the jury otherwise by showing he acted in the heat of passion.

1. NY, places burden the same as Mullaney, but because no presumption arises, escapes constitutional scrutiny.

2. Implications of adopting such principle could allow legislatures ability to require Def. to prove lack of culpable mens rea by statute.

3. Due Process Clause requires that the prosecutor bear the burden of persuasion beyond a reasonable doubt only if the factor at issue makes a substantial difference in punishment and stigma.

a. EED presence or absence makes an extreme difference in punishment and stigma.

4. Where a State has chosen to retain the traditional distinction between murder and manslaughter, the burden of persuasion must remain on the prosecution with respect to the distinguishing factor, in view of its decisive historical importance.
5. Proposed Remedy: The State normally may shift to the Def. the burden of production, that is, the burden of going forward with sufficient evidence “to justify a reasonable doubt upon the issue.” IF the Def.’s evidence doesn’t cross this threshold, the issue – be it malice, EED, self-defense, etc. – will not be submitted to the jury.

24. Burden of Production v. Burden of Persuasion

a. Burden of Production: the burden of coming forward with enough evidence to put a certain fact in issue.

b. Burden of Persuasion: the burden of convincing the trier of fact.

i. Prosecution typically bears both burdens

c. May be both allocated to defense and prosecution: (state might provide that a Def. seeking acquittal on grounds of duress must introduce some evidence of duress, but once this is done, the prosecution must prove the absence of duress beyond a reasonable doubt).

d. Def. may bear the burden of persuasion on some affirmative defenses, but with respect to others he may bear only the burden of production.

e. MPC: generally Def. bears burden of production, and once affirmative defense is raised, prosecution must disprove it beyond a reasonable doubt.

f. Greater Power Should Include The Lesser Doctrine: under this analysis, the constitutionality of imposing a burden of persuasion on the Def. would not depend on either the formal structure of the statute or the kind of historical analysis emphasized in the dissent.  Rather, states would be free to reallocate burdens of persuasion relating to any fact that is not a constitutionally mandated prerequisite to just punishment, but conversely, states would be required to prove a fact beyond a reasonable doubt if punishment would be impermissible (or excessive) as applied to conduct involving that fact.

g. John C. Jeffries, Jr. & Paul B. Stephan, Defenses, Presumptions and Burdens of Proof in the Criminal Law
i. Proof beyond reasonable doubt rationales extend only so far as the substantive issue at stake is thought to be an essential ingredient of the state’s case.  Gratuitous defenses need not require this threshold, because constitutional insistence on proof beyond a reasonable doubt makes sense.

ii. Guilt and innocence are substantive concepts.  Their content depends on the choice of facts determinative of liability.  If this choice is remitted to unconstrained legislative discretion, no rule of constitutional procedure can restrain the potential for injustice.

h. Barbara D. Underwood, the Thumb on the Scales of Justice: Burdens of Persuasion in Criminal Cases

i. Read 47-48

25. Non-gratuitous defenses:

a. Question over whether insanity defense is constitutionally mandated.
26. Sentencing:

a. Procedure at sentencing hearing is relatively informal, and the judge need only determine by a preponderance of the evidence any facts crucial to fixing the sentence.

b. Facts that don’t go to sentencing, but to the nature of an aggravated offense, need be determined by a jury.

27. Presumptions

a. Can ease the prosecutor’s burden, and can come into play even when the state has not (or cannot) exercise the Patterson option of reallocating the burden of proof.
b. Presumptions concern an inference of fact to be drawn from some other fact in evidence; normally there must be some rational connection between the fact proved and the other fact to be inferred from it.

c. Misnamed Presumptions:

i. Presumed innocence until proven guilty – does not concern the drawing of rational inferences from facts in evidence but rather is simply a traditional way of stating that prosecution bears the burden of proving guilt beyond a reasonable doubt.

ii. Intentional killing is presume to be unlawful, unless Def. produces evidence of some justification. 

d. True Presumptions:

i. Deal with inferences drawn from a fact actually proved (the basic fact) to some other critical fact (the presumed fact).

1. Typically the presumed fact is one on which the prosecution bears the burden of persuasion.  

ii. May ease prosecutions burden in several ways:

1. (permissive presumption) may allow a jury to draw the inference from basic to presumed fact, 

2. (mandatory presumption) might require the jury to draw the inference

3. (conclusive presumption) a presumption requiring an inference to be drawn might remain in effect no matter how much evidence was offered to refute the presumed fact

4. a presumption may be entirely eliminated once the defense produces a rather small quantum of evidence.
5. (mandatory-but-rebuttable presumptions): jury will be told that upon proof of the basic fact, it must find the presumed fact, unless a given quantum of rebuttal evidence is forthcoming.

6. (permissive inferences) jury will be told that upon proof of the basic fact it may (but is not required) to find the presumed fact.

e. Constitutional Limitations

i. Conclusive presumptions unconstitutional whenever the presumed fact is constitutionally required for conviction.
ii. Mandatory presumptions would pass muster only if, over the generality of the cases, it held true beyond a reasonable doubt.  

iii. Permissive inferences would pass muster if it was “more likely than not” to hold true on the facts of the particular case.

iv. See pg. 52-53
