Criminal Law - Class Outline Fall 2005

I.  Structure of the Criminal Rule
A.  ACT + INTENT = LIABILITY


1.  FIRST determine the rule


2.  THEN measure the defendant’s conduct against the rule
B. we criminalize ACTS, not STATUS  (what you do, not what you are)

II. Evolution of the Law

A.  From Bowers to Lawrence: Lessons


1. the law changes based on new interpretations of words and precedent


2. Lawrence limits the state’s ability to enforce majoritarian morality

Cases

1.  Bowers - cops observes Hardwick - consensual sodomy in his home.  No DP privacy in consensual sodomy in home.  Moral underpinnings may be “irrational”, but SC has no obligation to denounce a law simply for this 
(many laws only have moral underpinnings).


: “majoritarianism” - morality of democratically elected majority

2. Lawrence - cops observe Lawrence having consensual sodomy in home. DP Clause protects; liberty of all trumps the morality of the majority and its right to criminalize behavior

III.  The Act Requirement

A. Voluntary Act

1. In most cases, except for treason and conspiracy, D must act volitionally to 
cause harm.



a.  Status: Cannot punish someone for their status.  Lawrence ( Can’t 


punish someone for being gay.



b.  Can’t punish for mere thoughts

2. Voluntariness requirement read into silent statutes (Martin – drunk on 
highway)



a.  MPC codifies voluntary requirement for all crimes



b.  cf. Winzar, no voluntariness required in silent statute

3. Burden of proof for voluntariness placed on P.  (unlike legal insanity defense, 

burden of proof on D)

4.  Other voluntary acts:



i.  Habit



ii.  Impulse



iii.  Thoughtlessness



iv.  Self-induced unconsciousness (via alcohol)
B.  Involuntariness

1. Unconsciousness - without any control by the mind



a.  Newton - in shock, i.e. “unconscious” after being shot




i.  not immune simply b/c you don’t remember act



2. Other Involuntary Acts



a.  reflex/convulsion



b.  hypnosis or hypnotic suggestion (MPC)



c.  bodily movement of D by another


d.   Sleepwalking: (Cogdon: mom sleepwalking killed daughter in sleep ( 

not guilty b/c involuntary) 



e. compulsory acts may be voluntary under certain conceptions (man 


walking to the gallows instead of being carried)



d. legal insanity - much harder after Hinckley acquitted on it after Reagan 


assassination, after acquittal will require commitment or other 



protective/therapeutic protocols if used


3. Exception/Limit: knowingly creating risk of involuntary action may create 
basis for liability



a.  People v Decina: (epileptic man drove car and crashed ( found liable) 


– can’t use involuntarily defense




i.  D knew his condition, knew danger of driving car in condition, 



and still voluntarily put himself in situation that would cause risk 



( liable.   



b. Expansion of relevant timeframe of “act”: expanded to now include 


course of conduct leading up to “act” (instead of just the “act” itself).  



c.  Rule: knowingly creating the risk of involuntary action may create 


basis for liability

Cases

1. Martin -  D.  Intoxicated, taken out to highway by cops, where he was arrested for being drunk in public.  tension in act req. - when someone acts but not in the way that we mean.  (he got drunk, but did not bring self to highway)

2. Winzar - “found drunk” in statute allows cops to 
take D onto highway on way to cop station “find him” although involuntary


: Martin versus Winzar - legal interpretation using “textualism” vs. 


“original intent”

3. Newton - stopped by police. Did not carry gun.  Spotty recollection until regains consciousness at a second hospital, had killed cop.  Remand for jury to determine question of “voluntariness”.
4.  Decina - knew he was an epileptic, drove anyway.  Had seizure on 
road where his involuntary actions caused accident.  Held negligent (should have known).


a.  counter-argument - state sanctioned driver license for old man who is 


senile (CA case - like a hypo)


b.  Causation - if I clap my hands and it causes nuclear explosion, guilty?

C.  Omissions

1.  In General - failure to act/omission not a basis for liability unless the law imposes a duty to act


a. Pope (Good Samaritan did not acquire duty)



i.  Statute imposed liability only on certain classes of people



ii. Pope cared for child, kept in home for 3 days, witnessed abuse, did 


nothing.  Pope nevertheless did not qualify as “responsible” for child



iii.  No duty.  Her good deed did not give rise to duty, and presence of 


mother made court reluctant to confer duty/authority



iv. Mother’s insanity irrelevant to duty question



v. Policy - we don’t want that every good samaritan, that every time we 


reach out to someone we are liable/have a duty to them



vi.  this case is about the lengths the court will go to in order to not find a 


duty to act - we don’t want to reduce the legal status of parenthood




: don’t want to substitute (or have her substitute) her judgment for 



the mother’s


b. Jones (failed to feed child living in home)



i. Even though Jones’ omissions killed child, not guilty unless she had 


duty

2.  Four Bases for Finding Liability

a. statute - where statute imposes duty of care



i Heitzman (non-resident daughter did nothing to stop abuse of parent)




a.  Statute says “any person who … willfully permits” elder abuse





i. to save statute, Court read it as limited to those who 




already had a duty under tort law




b.  Literal reading of “any person” would be too broad and vague 



to be constitutional (create too much potential liability)

b. status - in relation to another (mother/daughter, etc.)



i.  Beardsley (old case cited by Jones)




a. Man lacked duty of care to woman (not his wife) who overdosed 


in his house


c. contract - contractual duty (thus also crim liability)


i. Typical status relationships: parent/child, employer/employee, 



spouse/spouse, owner/customer.

d. assumption of care & seclusion - where one voluntarily 




assumed care, and so secluded the helpless person as to 




prevent others from rendering aid - the person charged with duty of care is 

required to take steps that are reasonably calculated to achieve success


i. Regina v. Stone & Dobinson (couple let elderly sister living with them 


die)




a. Duty arose from her living with them, blood relative, they had 



“undertaken” duty to wash her, tried to provide some care



ii. Oliver (woman had duty to drunk man who came to her house and 


overdosed)




a. Duty arose from “combination of events” including that victim 



was already drunk, she took him out of public place, gave him 



spoon, knew his condition


e. Duty of One who Creates Another’s Peril



1.  Jones v. State - rape victim subsequently drowns, distracted by pain 


and grief.  Rapist held guilty of 2nd degree murder.  Duty of one who 


creates another’s peril.


2. Kuntz v. Montana - boyfriend slams girlfriend against a stove, she stabs 


him with knife in chest.  he is unconscious but alive.  she takes his car 


keys and leaves. held for negligent homicide - self defense not included 


beyond stabbing.


f. Terminating Treatment v. Assisted Suicide  - What is an omission?



i. Barber (doctors lacked duty to provide heroic life sustaining measures 


after they are deemed futile; treats terminating treatment as an omission)




a. look at number of things doctor did before Barber died. intimate 



relationship betw. duty and omission (may be just a question of 



description)



ii. Robertson commentary (difficulty in distinguishing passive (letting die) 

from active (pulling the plug))



iii. Cruzan (Scalia rejects distinction between ‘active’ suicide and 



‘passive’ declining treatment, concluding that if state can regulate the first 


it can regulate the second)



iv. Terminating Treatment - when does an affirmative act become an 


omission? when underlying conditions suggest this

Cases

1. Pope -D gives shelter and food to mentally ill mother and her daughter.  D omits to act when goes woman has frenzy and seriously harms baby.  Baby dies.  No duty to act b/c this would usurp right of mother, and responsibility over 
child not established.

2. Heitzman - non-resident daughter did nothing to stop abuse of parent


: how to justify court’s behavior?  the court imposes many tests on the law 

(due process, equality, constitutionality, etc.), and what results is judicial 


interpretation of law

3. Jones - infant lived in same house as Jones (b/c it was illegitimate).  infant died while in home b/c of Jones omission to care for it. legal duty of care is the critical element of child abuse statute charged.

4.  Beardsley - woman who is not a man’s wife commits suicide in his 
home.  not criminally liable for his failure to call for help?  No, no legal duty (this 
is an outmoded idea now)

5. Stone - 67 year old brother and mistress/housekeeper 
fail to care for 61 year old sister who is lodging with them.  convicted of 
involuntary manslaughter when she dies of lack of nursing care.

6. Oliver - woman takes man home, he falls unconscious in her living 
room.  she drags him outside.  He dies outside.  She is liable for duty to care - 
having taken him away from public place, where others might have cared for him, 
and brought him to her home; distinguishing facts - in Oliver, he is already drunk and vulnerable.

7. Jones  - rape victim subsequently drowns, distracted by pain and grief.  
Rapist held guilty of 2nd degree murder.  Duty of one who creates another’s peril.

8. Kuntz  - boyfriend slams girlfriend against a stove, she stabs him with knife in chest.  he is unconscious but alive.  she takes his car keys and leaves. held for negligent homicide - self defense not included beyond stabbing.

9. Barber  - after heart surgery, man goes into persistent vegetative state. and put on life support.  Wife and children agree to have life-sustaining equipment removed.  Doctor removes.  Omission to continue treatment, though intentional and with knowledge that the patient would die, was not an unlawful failure to perform a legal duty.


: the cessation of “heroic” life support measures is not an affirmative act 


but rather a withdrawal or omission of further treatment


: A physician has no duty to continue treatment, once it has proved to be 


ineffective.

10.  Cruzan - SC says Missouri can decline to order that Cruzan be removed from life-support.  A person has constitutionally protected liberty interest in refusing medical treatment, but State can regulate process (requiring clear evidence of patient’s consent).

IV. Mens Rea - Intent  (Act + Intent = Liability)

A. Checklist Review - Intent


1. Every material element of every offense has a required intent



a. Step 1: determine intent for each element




i. Consider a) text, b) precedent, and c) statutory purpose/effect



b. Step 2: determine defendant’s actual intent for each element




i. Infer from extrinsic evidence


2. MPC categories:  Purpose, knowledge, recklessness, negligence, strict liability

3. Conditional intent ok if consonant with legislative intent


4.  Willful blindness treated like knowledge


5.  Criminal vs. Civil intent - Santillanes



i.  negligence is higher level of culpability than civil negligence - but it’s 


matter of degree



ii. - criminal justice system not only concerned with harm, also very 


concerned with intent, b/c we are worried about “evil” and “bad” and 


deviation from the norm


6. Motive is not the same as intent (although may be evidence of 



purposefulness), and often is irrelevant (except to sentencing)


7. Specific intent



a. Refers to crimes that require proof of further purpose (“X with intent to 


Y”), or an actual purpose/knowledge requirement


9. Policy questions - Who would we be catching and trying to put in jail?

B.  MPC - Purpose, Knowledge, Recklessness, Negligence

1. Purpose = the act and result are the “conscious object” of they actor, what they 
intended to accomplish



a.  knowing vs. purpose -  ambiguity in legal usage with “intent”




i. willing an act to happen vs. willingly letting it happen




ii. this distinction irrelevant to most liability - acting knowingly is 



usually sufficient to prove liability




iii. distinction important when required “specific intent” - ex: t



reason (requires intent to commit specific act of treason (desertion 



to avoid duty), not just acts which may treasonous (desertion)


2. Knowledge = awareness of circumstances or practical certainty of result



a. includes “high probability” of knowledge (important for willful 



ignorance)



b. when law requires knowledge or purpose, must have that element 


in view to satisfy




: ex - if self-defense, cannot describe mental element as “intent to 



kill” (though that may be result); negligence cannot serve as intent 



for self-defense (i.e., must/intend to inflict serious bodily harm or 



death in order to defend)


3. Recklessness = conscious awareness of substantial unjustifiable risk 



a. Recklessness determined by 1) substantialness of risk and



also 2) unjustifiability of risk:




i. jury must evaluate the degrees of both criteria (how substantial, 



how unjustifiable)




ii. example - doctor performing “reckless” surgery that may kill 



patient, but is only possibility to save a patient’s life
 (not reckless)




iii. example - car going 100mph on highway driven by professional 


racer who believes no risk vs. kid who plays video games (both 



reckless due to unjustifiability of risk / also can argue kid is just 



negligent - b/c no conscious awareness)



b.  does not have to be directed to element of primary purpose, but can be 


for any of:




i. nature of actor’s conduct




ii. existence of requisite attendant circumstances




iii. the result that may ensue



c. recklessness is similar to acting knowingly in that a state of awareness 


is involved, but the awareness is of risk, of a probability less than 



substantial certainty - but contingent from the actor’s perspective 



(subjective)



d.  counter example - Shimmen - D has yellow belt, demonstrates kick and 

breaks window.  Held subjectively reckless (b/c aware of risk), even


though D thought he had eliminated all risk (and therefore negligence)


4. Negligence = unaware of risk but should have been; gross deviance from 


standard of care



a. does not involve a state of awareness; otherwise will be (purpose, 


knowing, reckless)



b.  only gross deviation from the attention or care that would be exercised 


by a reasonable person in the situation



c.  not like punishing individual person for subjectively knowing 



something bad might happen - punishing them for what they are not




- although usually not punished for omissions or status -negligence 


pulls these into question
C.  Common law terminology


1. Maliciously (equivalent to MPC’s recklessness: realizing risk of conduct, and 
does it anyways)



a.  Cunningham: (D ripped gas meter out for money) – crt defined 



“malice” as having 1) actual intent to cause harm or 2) being reckless 


(know harm could result, does it anyways).  




i. Rejcted lower crts definition of “malice” of “wickedness.”  Don’t 


need ill will toward D to show malice. 



a.  Faulkner: (D lit match on ship while trying to steal rum, ship caught on 

fire) Didn’t find malice b/c didn’t find D had considered risk of fire and 


disregarded it.  


2.  General v Specific Intent (rejected by MPC)


a.  General Intent: D has intent to commit act.  Don’t need intent as to 


consequences of his act.  (battery: D just needs to intend to cause contact, 


don’t need to intend harm that results)


b.  Specific Intent: D acts with intent to commit crime or intent to cause a 

specific result.  (burglary: req more than just trespass, D must also intend 


to commit felony therein)
D.  Intent Variations

1. Conditional Intent (Holloway)



a.  Conditional intent still satisfies intent.  (i.e., the “specific intent” to 


commit a wrongful act may be conditional)



b. dissent: should not include an intent subject to an event the actor hopes 


will not occur (no way to apply across board to all statutes)



i. ex. drug buyer who doesn’t want to distribute, contingent on an 



emergency.



b.  MPC - unless intent negatives harm or evil sought to be prevented by 


the offense




i. ex:  D takes property intending to keep, but only if turns out to 



be his own. (Larceny = taking with intent not to return)



c.  “conditional intent” is one of a series of ways that we construe a D’s 


conduct to fit statute


2. Willful Blindness (Jewel, MPC, Luban’s examples)



a. Jewell -  “willfull ignorance” (deliberate ignorance)  = intent




i.  “positive knowledge” not required




ii.  if D not entirely aware, and ignorance solely and entirely result 



of a conscious purpose to avoid learning the truth, then same as 



positive knowledge



b. Jewell - Kenedy dissent




i.  a “conscious purpose” instruction must be coupled with 




knowledge of a high probability (it has to be likely that the thing is 



there)




ii. should be qualified by whether a person believes with positive 



knowledge that it does not exist. (subjective vs. objective 




“reasonable” knowledge)




iii.  true ignorance - no matter how unreasonable - cannot provide a 


basis for criminal liability when the statute requires knowledge



c.  Jewell - Policy: permitting the defense of deliberate ignorance would 


be a great help to drug traffickers, who would then only be convicted if 


credibility issues or if willfully violate the law



d.  MPC - (“subjective” knowledge) no “willful ignorance” if lack 



knowledge with a high probability of the fact’s existence (2.02-7)




i.  Luban - “ostrich” (MPC - focus on probability of knowledge) 



vs. “fox” (focus on avoidance of guilty knowledge)




ii. willfull blindness commonly used to help prosecution meet 



statutory requirements (envir. pollution, securities fraud, etc.)



e.  To avoid probs of convicting for negligence (objective) or mere 



recklessness, some courts only instruct jury re: willfull blindness if 




i. subjectively aware of high probability of illegal conduct; and




ii.  D purposely contrived to avoid learning of illegal conduct




iii.  US v. Farfan-Carreon:  banker did not know of bank fraud, so 



error to tell jury about willful blindness doctrine (negligence not 



high enough standard for intent)




iii. US v. Giovannetti: gambler had probably knowledge of illegal 



gambling in a 
house he rented, but never went to check to see if 



true (no active avoidance of knowledge)



f.  key question - is it enough just to avoid conscious knowledge vs. MPC 


theory of knowledge of fact based on high probability?



g. on exam: person doesn’t know something but takes steps to find out 


(didn’t 
know something but possibly should have) would a statute that has 

an intent requirement be fulfilled when someone “should have known”


3. “Wishing” - mere wishing does not satisfy intent (wishing for plane crash, 
buying someone a ticket)
Cases

1.  Cunningham - stole gas meter and asphyxiated neighbor, no finding of criminal liability w/o intent.  Mere act of ripping out gas meter did not establish intent.  Jury must find either purposefulness or that he was aware of (foresaw) risk and acted anyway. Rejected lower court’s equation of “malicious” with “wicked.”
2.  Faulkner - Sailor on a boat, in act of stealing rum, lights a match to see better and burns down the boat.  Jury instructions - for criminal liability, must consider element of intent for every consequence, even if unforeseen.

3.  Santillanes - cut nephew’s knife with neck.  civil vs. criminal negligence - cannot be considered as the same for a court’s reasoning (though 
may influence).  In general, standard is higher in criminal.

4. Neiswender -  Neiswender convicted of obstruction of justice, says that 
his intent was to fraudulently obtain money through deception, not obstruct justice


: “every man intends the natural consequence of his acts”


: since consequences foreseeable, not only reckless, but knowing

5. Holloway - Carjack statute.  Threat of kill to effect jack.  Conditional intent still satisfies intent.  (i.e., the “specific intent” to commit a 
wrongful act may be conditional)

6. Connors - conviction of assault with intent to kill of union organizer who pointed gun at guy and threatened to kill if he didn’t leave work

7. Shaffer - assault with intent to do bodily harm - would 
shoot people’s heads off if they left building w/in five minutes of his departure.  
Scalia’s dissent mentions as not intent.

8. Jewell - D entered US with 110lbs of marijuana in secret compartment.  Testified didn’t know marijuana present. (no positive knowledge). 
Court held “willful ignorance” satisfied intent element.

9.  Farfan-Carreon - banker did not know of bank fraud, so error to tell jury about willful blindness doctrine (negligence not high enough standard for intent)

10. Giovannetti - gambler had probably knowledge of illegal gambling in a house he rented, but never went to check to see if true (no active avoidance of knowledge)

V. Mistake of Fact

A. MOF a defense if it negates the intent required for a material element of the offense


1. Subjective or Objective Awareness - For MOF to be a defense, element must 
require subjective awareness (i.e., at 
least recklessness)



a. If the element requires only negligence, the mistake must be reasonable

2. If the element is strict liability, MOF is no defense.  SL standard can be used to 

“protect” certain classes


a.  When it is in the interest of society to protect a certain group of 



citizens, cts may apply a SL standard



b.  Olsen (reasonable MOF no defense to stat. rape (under 14) offense)



i. Read statute in conjunction with Hernandez & other statutory 



provision.



ii. Public/ legislature policy protects younger children; balanced 



against def.’s reasonable belief


c. Cf.  Hernandez – MOF (reasonable) is defense for statutory rape 18


d.  White v. State (Man left his wife, unbeknownst him she was pregnant)



i. Treat additional element: If she’s pregnant, you’re guilty ( SL


3.  Decision vs. Conduct rule. Ask: what purpose does the intent requirement for 
each element serve? Who is it addressed to?  Is it fair to deprive defendant of the 

defense?



a.  Conduct rule: aimed at prescribing individual conduct




i. Role of morality/social norms: Majority promulgates social 



norms.  



b.  Decision rule: aimed at guiding official as a brightline rule for decision 


making.


4.  Role of Judge/Jury in deciding wrongfulness v. lawfulness


a. Prince (Man “took” a girl under 16 w/o father’s consent)– no intent 


required (SL) for “age” element; 



b.  Bramwell “lesser wrongs doctrine” – what he did was wrong so his 


intent to age is irrelevant

5.  Non-Statutory Elements - Jurisdiction & Venue - . culpable mental state does 

not have to be proved for elements dealing with jurisdiction or venue (shot a 
person, instead of a cop or shot you in your basement, instead of in the kitchen) : 


i.  this extension of knowledge of actor does not need to be proved
B. Decisional rules vs. Conduct rules


1. Conduct rule: aimed at prescribing individual conduct; decision rule: aimed at 
guiding official decision-maker


2. Dan-Cohen: criminal statutes/punishment may have two purposes - “conduct” 
rules (moral standards for society) and “decision” rules (for officials)



a.  ex:  Prince - conduct - don’t take girls from parents; decision - don’t 


prosecute unless under 16



b.  counter-argument - moral duties should not be identified with criminal 


duties


3.  Internalization of community norms



a. Role of morality/social norms

Cases

1. Prince - D told by 14 year old girl she’s 18, takes her away against will of her father.  Convicted for 

2. Valencia-Gonzales - convicted on heavier sentence of heroin trafficking even though he believed he was carrying cocaine

3. White - man convicted of abandoning his pregnant wife, even though 
he did not realize she was pregnant.  “Decision rules” vs. “conduct rules” - no MOF.  Act of accused is immoral, therefore strict liability for this element.

4. Olsen - D sleeps with 13 year old plaintiff, alleges mistake of fact as to age.. MOF is no defense in certain circumstances (e.g., for sex offenses strict liability as to age, though not sex act); **up to age of 14, Olsen governs; then from 14-18 Hernandez governs

5. Hernandez - court holds accused’s good-faith, reasonable belief that a victim was 18 years or more of age was a defense to charge of statutory rape

6. Lopez - mistake of fact which only relates to how serious crime is, doesn’t shield from the full consequences (mistakenly selling pot to a minor no 
MOF)

VI.  Strict Liability - no intent required (for either entire offense or element)
A.  Applies to regulatory or “public welfare” offenses
1. Regulatory cases - where statute’s primary purposes would be obstructed by mens rea requirement.

a.  Balint - drug seller sold unlicensed opium and coca derivatives



i. don’t want him to claim that he “didn’t know” was selling drugs

2. Public welfare cases - modern crimes, industrial compartmentalization of knowledge and production - public is innocent, has no way to protect itself

a.  Dotterweich - pharmaceutical co. mislabled and shipped across state lines


i.  as long as knowledge of dealing with a dangerous device - “responsible 


relation to a public danger,” then must be aware of regulation/SL
B.  Presumption of intent when statute is silent (Morissette)

1. Traditional Crimes - Morissette - Q of whether knowingly stole Air Force 

property.  Court held 
general presumption of scienter requirement - particularly 
for traditional crimes

2. Common Innocent Conduct - Staples: Presumption of intent even where 
statute 
is silent - court required knowledge that gun was automatic (followed 
Morrisette)


a.  avoid criminalizing broad range of apparently innocent conduct


b. Cf. Freed - criminalize possession of grenades.

3.  Scienter for Every Element - X-Citement Video - grammatical construction:  
use of word “IF” to split up statute raises potential issue of intent: “intent” 
specified in first part of statute also apply to elements in second part of statute
C.  Analysis of SL for silent statute
1.  Historical Test for SL when statute is silent (Morissette, Balint, Dotterwich)

a. Elements



i. Public welfare health/safety offenses



ii. New regulatory concept rather than traditional crime



iii. Controls a dangerous thing



iv. Defendant has care & control over potential harm



v. Small penalties



vi. Low reputational harms

2. Statutory Construction - through legislative intent, policy

a. note whether SL should apply to element or statute as a whole (presumption of 
mens rea for every element) 

b. Policy


i.  must weigh benefit to public by possible incarceration of “innocents” 


(who commit offense but would have defense)



ii.  should not punish people who exercise reasonable care - especially not 


for doing things that we support and are beneficial to society (vs. things



like rape which we find to be bad, and therefore better grounds for SL)



iii.  MPC - should only be strict liability in those cases where there is a 


fine or 
forfeiture, civil penalties


c. Alternative proposals (middle ground)


i. Regina v. City of Ste. Marie -  Canadian court held “Absolute Liability” 


unconstitutional.  State doesn’t have to prove intent, but D can rebut by 


proving he took all reasonable care to avoid harm
D.  Vicarious Liability - responsibility for the criminal acts of another without showing that the defendant has a culpable mens rea
1.  Used as regulatory tool (like strict liability) to shift burden of care.  Similar to values/justifications for strict liability.  


a.  State v Guminga: (D owned restaurant where employee served alcohol to 
underage customer) – lower crt held employer vicariously liable, but on review, 
crt overturned it b/c criminal penalty for strict liability too heavy.  

2. SL vs. Vicarious Liability

a.  Vicarious liability is a regulatory tool that is more common in workplace.
E.  Defenses

1.  Mistake of Fact - no defense (Morissette - didn’t realize shells not abandoned)

a.  Statutory rape cases.  Mistake of age is not a defense because the act itself is 
“wrong”. Prince
2. Defense - Voluntariness Required - Affirm Defense if lack of control over act

a. Martin - “found drunk” on highway.  No volitional act.  Defense.

b. Cf. Baker (cruise control driver) Claimed accelerator stuck, broke speed limit.  
Not involuntary b/c retained “element of control.”



i. compares w/Decina - where window of control “widened.”


c. Cf. Miller - liable for driving drunk even though drink was laced) 

SL statute: “driving-while-intoxicated”.  Does not inquire into intent how he “got 
drunk”.  Voluntariness is irrelevant when legislative intent to criminalize the act. 
Cases

1. Balint- strict liability, convicted of selling prohibited drugs (coca, opium leaves) - social betterment/ “public welfare offense”

2. Dotterweich - strict liability on “public welfare offense”, mistakenly repackaged drugs w/wrong labels - protection of those w/no self-protection (drug customers).  CEO convicted on strict liability

3. Morissette - junk dealer sells Air Force bomb casings.  An omission of 
intent from the statute does not mean that it does not apply (MPC - default to recklessness), in particular when offense is not a “public welfare offense” - as this is clearly not.  (contrary to Balint/Dotterweich)

4. Staples - regular gun converted to automatic - not a public welfare offense (strict liability) b/c not “public welfare offense”.  Punishment too 
high - felony offense, and a gun in and of itself not dangerous.

5. Freed - knowledge of grenades. likens National Firearms Act to 
public welfare act, but rests on assumption that he knows he is dealing with a dangerous weapon (a grenade).  This is unlike gun in Staples

6. X-citement Video - unknowing shipping of child pornography.  This is leading mens rea strict liability case.  Relying on Staples, says presumption in favor of scienter should apply to each of the statutory elements that criminalize otherwise innocent conduct.


: Scalia’s dissent - textualist - says that knowingly only modifies transport, 

does not continue, and that Congress could have constructed it differently; 


distinguishes Morissette gramatically, “knowingly converts”

7. Guminga - waitress at restaurant sells alcohol to underage teen.  Employer held liable.  Court holds that he can’t go to jail for vicarious liability;  Vicarious liability - criminal (punishable by imprisonment) strict liability 
based on actions of another violation of due process rights - but for fines courts will impose vicarious/strict liability; Due Process test must balance public interest against intrusion on personal liberty

8. Akers - criminal, vicarious liability for parents of minor children driving off-road vehicles on the highway (reversed).  No vicarious liability for parents.

9. Baker -Appeal of conviction for driving 75 miles per hour in a 55 speed zone.  Strict Liability - can be overcome by omission of voluntary act.  Court ruled he had delegated partial control earlier .  (widening framework for voluntary action - Cf. Decina)

10.  City of Sault Ste. Marie - Canada - strict liability unconstitutional.  D may defend by showing that took reasonable care.

11.  Kantor - only US counter example - pornographic films of minor - held defense if could show could not reasonably have learned that minor was under 18.

12. Miller  - unknown to D, someone laced his drink with alcohol.  Convicted of drunk driving.  Doesn’t matter how you got the alcohol in the blood; this element is strict liability; his act was to get in the car and drive while having status of the certain blood alcohol content.

VII. Mistake of Law

A. Overview


1. General rule: Mistake of law is no defense (e.g. Marrero)


2. If mistake of law negates intent for a material element of offense, it operates 
just like mistake of fact 


3. Issue: does statutory use of words “willful” or “knowingly” create a mistake of 
law defense? Difference contexts give different answers


4. You can rely on court interpretation of law (Albertini), and under MPC on 
official interpretations 


5. Cultural defenses: attempt to address differences in internalized norms and 
therefore different intent 

B.  “Mistake of law is no defense”


1. Another way of saying awareness of the law is generally not a material element of an 
offense


2. Marrero – personal belief as to lawfulness of action is irrelevant 

C. Unless it’s a Mistake of Fact (of a legal element) - NOTE MUST MAKE ARGUMENTS ON EITHER SIDE - see last day of notes

1. If the statute makes legal awareness of something an element, then mistake of law 
functions exactly like a mistake of fact and IS a defense because it negates the requisite 
intent


2. e.g., the circumstances of the crime can be interpreted as having a legal nature: 



a. “husband,” “property belonging to another”


3. Cheek



a. Because statute made awareness of illegality a material element (“willfully”), 


Cheek’s honest belief that wages are not income was a defense



b. However, his legal opinion that the tax code is unconstitutional not a defense

C. Terms like “willfully/knowingly violates this statute” MAY imply a legal knowledge requirement and a defense of MISTAKE OF LAW

1. International Minerals - transportation of corrosive minerals.


a. Statute says “knowingly violate” regulation re corrosive liquids



b. Court says: MOL no defense, defendant need only act knowingly

2. Liparota - food stamp fraud.


a. Statute says “knowingly uses … in any manner not authorized by this


statute”



b. Court says MOL is a defense, defendant must have knowledge of the 



regulation that makes the action unlawful; “concerned about criminalizing “a 


broad range of apparently innocent conduct”


3.  Ratzlaf - structuring of financial transaction to discharge gambling debt.


a. Statute says “willfully violating” the anti-structuring statute



b. Court says MOL is a defense, defendant must know the law he is violating


4. Bryan - dealing in firearms w/o a federal license.



a. Statute says “willfully” deal in firearms without a federal license



b.  Court says lack of knowledge of general unlawfully is a defense, but 



defendant need not know of the particular statute (i.e. its enough to know its 


generally illegal)

D. Reliance


1. Albertini (reliance on court opinion)



a.  relied on apellate court’s opinion



b.  able to rely on one court even if under review by another.


2. Hopkins (reliance on prosecutor, counsel)



a.  relied on State’s Attorney to put up a sign - still convicted



b.  court is safest to rely on


3. MPC - MOL if -



a. statute not known; or



b.  acts on reasonable reliance of official statement of the law, afterward determined 

to be erroneous, of -




i. statute or enactment




ii. judicial decision




iii. admin order or grant of permission




iv. official interp. of public officer or body charged by law w/responsibility 


for interpretation, admin, or enforce of law definining offense (most wishy-


washy in this element)

E. Constitutional Limit - Lambert - convicted felons must register upon entering Los Angeles.


1. Limiting case: defendant’s ignorance of the law, passivity, and absence of action 
invalidated registration law as applied; gov’t needed to show knowledge or likelihood of 
knowledge of duty


2.  also may criminalize status (felon, location in Los Angeles) and omission (to 
register)


3.  dissent says all/most criminal laws aren’t really known



: majority argues that if knowing is actually too hard to do (impossibility), 



the requirements of Due Process are not met

F. Cultural Defenses


1. relationship between mistake of law principles, internalization of community 
norms, and diversity


2.  Prince - internalize communal norms - there are two people - deviant and 
person 
who made a mistake


3.  What are the 2 sides of the law here?



a.  what do you do when someone didn’t know it was wrong?




 i.  want to have uniform, proscriptive code of conduct, but also 



want to have subjective justice




ii.  also want to protect victims under law

Cases
1.  Marreo - corrections officer reads statute and claims mistake of law.  Court rules no personal interpretation - only decision of court or government official.

2.  Smith - man destroys floorboards that he installed.  Mistake of law - honest, mistaken belief that not prop. of another - doesn’t have to be justifiable.  It’s subjective analysis of intent.  if belief is reasonable, then it can be excusable.

3.  Leo Shuffelt case/Blanket Act - D (woman) - mistake of law is no defense
unless it is a material element of the statute (and statute silent). so D argues that 
she made a mistake of fact, not of law

4.  Cheek - man refused to pay taxes.  said his sincere belief did not have to be reasonable.  Convicted b/c he also said he thought taxes were unconstitutional.

5. International Minerals - transportation of corrosive minerals.  no MOL.

6. Liparota - food stamp fraud.  MOL okay.

7. Ratzlaf - structuring of financial transaction to discharge gambling debt.  MOL okay.

8. Bryan - dealing in firearms w/o a federal license. no MOL.

9. Albertini - peace demonstrations on a naval base in Hawaii.  court says that you can rely on the decision of a court, even if it’s under review

10. Hopkins - convicted after putting up illegal sign that State’s Attorney 
told him was okay.

11. Lambert - people convicted of felonies must register upon entering Los Angeles. 

VIII. Proportionality

A. Narrow principle: Eighth Amendment forbids punishment  that is “grossly disproportionate to the crime” (Harmelin - Kennedy’s concurrence)


1. only 2 votes for Scalia’s interpretation of 8th Amendment - no proportionality 
guarantee - other vehicles for arguing severe and unusual punishment, but not 
“too much punishment for too little crime”



a.  but death is different


b.. Proportionality leads to imposition of subjective values; thus it’s not an 

effective way to determine whether punishment is “cruel and unusual”


2. Kennedy - 8th Amend only forbids “grossly disproportionate” punishment


3. Solem v. Helm - repeat offender got life w/o parole, ruled unconstitutional due 
to “general rule of proportionality”.  (they overturn this case)


a.  Solem Test - 1) Inherent gravity of offense; 2) sentence imposed for similary 
grave offense in same jurisdiction; 3) sentence imposed for crime in other 
jurisdictions

B.  Policy


1. common principle:  punishment should be proportional to the seriousness of the 
offense. this is stated explicitly as statement of purpose in various penal codes 
(MPC, etc.)


2.  punishment as deterrence vs. punishment for moral badness


3. deterrent theory of escalating severity of punishment:



a.  greater crime = greater punishment; 



b. greater punishment deters greater temptation of greater crime; 



c.  greater crime = more dangerous person


4.  Any punishment in excess is punishment w/o guilt

C.  Practical effects of Harmelin decision - different in different states


1. Thomas v. State - 20 years for one slap of wife.  Maryland AC reversed 
using 
Kennedy’s “grossly disproportionate”.


2. counter example - Hawkins v. Hargett - 100 years parole for rape and 
robbery of woman by 
13 year old.  Upheld.

Cases
1. Harmelin - convicted of possession of 672 grams of cocaine.  Mandatory term of life in prison w/o possibility of parole.  Ruled not “cruel and 
unusual” on theory of proportionality in 8th Amend.

2. Solem v. Helm - repeat offender got life w/o parole, ruled unconstitutional due 
to “general rule of proportionality”.

IX. Legality

A. constitutional and fairness limits on what acts the state can criminalize


1. role of public morality in determining crime (e.g. Lawrence)



2. common law vs. statutory offenses (Shaw, Keeler)


3. notice, vagueness, due process (Morales)

B.  Shaw


1. issue - can the court make up the crime, the conspiracy to corrupt public 

morals? court creates a new crime


2..  morality as basis of judge made rules - court here believes in residual 


power to enforce will of community


3. This is a legality problem, because it’s a question of whether the state or 

the court can do it


4. Shaw case is an extreme instance of abandonment of principle of 


legality



a.  judges should not create new crimes (only legislature can)



b.criminal law may operate only prospectively



c. crimes must be defined with sufficient precision to serve as a 



guide to lawful conduct and to confine the discretion of police and 



prosecutors.

C.  Keeler


1. Legality - ex post facto laws - violates due process to apply judicially 
“enlarged” (or even “unexpectedly interpreted”) criminal offenses retrospectively


2.  fair warning required


3. Unexpected interpretation - State v. Miranda - live-in boyfriend 
convicted under “unusual interpretation” of statute.  Ruled no fair notice (due 
process)

D.  Morales


1. laws may only be applied prospectively (order to disperse for loitering may be 
retrospective adjudication by cop) - DP right to notice


2. vagueness will void a loitering statute if “minimum guidelines” do not specify 
criminal motive of loiterer, and that make it an offense for not responding to a 

police inquiry


3. Constitutional Vagueness test - 



a.   fail to provide notice such that people understand what is prohibited; 


b.  authorize and encourage arbitrary and descriminatory law enforcement.


4.  Other Loitering cases



a.  Papachristou v. City of Jacksonville - leading case, SC overturned 


vagrancy law, said they failed to give 1) “notice” and 2) encourage



arbitrary and erratic arrests/convictions.



b. Kolender v. Lawson (1983) SC holds void-for-vagueness CA statute 


where it was an element of the offense to “refuse to answer” a question of 


police for identification and to “account for presence”  (ruled this gave too 

much discretion to hands of police)




: the MPC and some surviving loitering statutes thus make refusing 


to answer not 
an element of the offense, just a part of the totality 



of circumstance



c. MPC loitering section is:  “The situation giving rise to alarm for persons 

or property may be treated as an occasion for police inquiry.  Failure to 


explain oneself satisfactorily would constitute an offense.”




i.  However - also says that likely there is no loitering statute that



could survive constitutionality




ii. but - without loitering statutes there would be a significant drop 



in police effectiveness and serious political resistance

Cases
1. Shaw - Man selling phone book of prostitutes 
is convicted of common law crime.

2. Keeler - Man knees pregnant ex-wife in belly.  Fetus has reached 35th week (8.75 months) of development.  Born stillborn with a cracked skull.

3. Bouie - 2 African-Americans informed after taking their seats that an area is whites only.  TC enlarges rule.  SC rules unconstitutional due to lack of notice.

4. Miranda - live-in boyfriend convicted under “unusual interpretation” of statute.  Ruled no fair notice (due process)

5. Morales - City Council of Chicago passes Gang Congregation Ordinance in response to rising murder rate from criminal gang activity.  Ordinance prohibits loitering.

X. Homicide - Intended Killings

A. Overview – Homicide Grades


1.  Murder – Most Serious Homicide Grading (with “malice aforethought”)



i.  Premeditated or Intentional Murder



ii. Depraved Indifference Murder (recklessness plus malignant heart)


2.  Manslaughter



i.  Voluntary Manslaughter




a.  Provocation – common law




b.  EED – MPC 



ii.  Reckless Manslaughter (“involuntary manslaughter”)



iii.  Negligent Manslaughter




a.  Gross negligence (MPC) (“negligent homicide)




b.  Civil negligence (rare)

B. Premeditated Murder – Carroll/Guthrie approaches


1.  Carrol – “no time is too short” (purpose = premeditation)



a.  any deliberate thought, even if formed in seconds, is sufficient



b.  Terms of Carrol case - PA has premed requirement




i. “willfull” = intentionally (purposefully)




ii. “deliberate” = intentionally (purposefully)




iii. “premeditated” = pre-thought about beforehand





a. satisfied b/c Carrol remembered the gun

2.  Guthrie - must be “some period” for premeditation



a.  premeditation not measured by time; but there must be “some period” 




which indicates killing is by -




i.  prior calculation and design



ii. Proof of premeditation





a.  relationship of accused and victim





b.  plan or preparation - either in type of weapon or location





c.  presence of reason or motive to kill



3.  Policy - premeditation



a.  Premeditation - more malicious if thought about and then accomplished




i. worst category of common law



b. Cf.  Anderson - “explosion of violence” - intentional brutality 



but no premeditation.  Only got second degree murder.




i.  other counter - examples:





a.  Assisted suicide, more premeditation (Forrest – 





premeditated mercy killing of father by his son)


ii.  Pillbury- argues that premeditation a bad measure of culpability

C.  Depraved Indifference Murder – gross recklessness - recklessness plus “depraved indifference to human life” or a “malignant heart” (still “malice aforethought”)


1.  Act or Omission - conduct that is reckless and wanton and gross deviation 
from reasonable standard of care, so that D is aware of a serious risk of 
death/serious bodily harm



a.  Omission to perform duty may be recklessness w/depraved indifference 

(Burden)


2.  Intent - recklessness plus callous disregard of risk of death or sbinjury



a.  MPC – extreme indifference (doesn’t distinguish betw. 1st/2nd degree)



b.  Common law – recklessness plus malignant heart



c.  does not require hatred or ill will against victim/others



d.  does not require proof of intent to kill or injure



e.  Effect of drugs/alcohol

 


i.  legal theory that some form of “actual awareness” of great risk 



is present





a.  diminished awareness due to intoxication irrelevant to 




subjective standard of recklessness





b.  gross deviation of standard of care is not mitigated by 




effect of drugs/alcohol.  considered aggravating factor. 




(gross deviation AND drunk)  (Fleming)

Cases

1. Carroll – “no time is too short.”  Man impulsively shoots his wife in the back of the head with a gun that was resting on the windowsill.

2. Young- scuffle during card game among friends.  Shooting homicide.  Premeditation formed while killer “pressing the trigger and firing the fatal shot.” (follows Carroll)

3.  O’Searo - premeditation and deliberation met whenever there is a conscious purpose to bring about death. (follows Carroll)

4.  Guthrie - D stabbed co-worker in the neck in kitchen after being taunted.

6. Malone - Two kids obtain a gun and a bullet.  D says they’ll play russian roulette, puts gun to his friend’s head and squeezes 3 times, unintentionally killing him (thought bullet was in last chamber).  2nd degree murder.

7.  Burden - father is aware his baby has not been fed and did nothing, b/c “just didn’t care.”  2nd Degree murder for Omission.  (recklessness w/depraved indifference to human life)

8. Fleming - Extremely intoxicated man drives extraordinarily recklessly.  Kills woman.  Convicted of 2nd Degree murder.

D.  Voluntary Manslaughter


1. Common law – Provocation Categories (partial defenses – mitigate grade of 
the intentional homicide)



a.  Elements




i. “Heat of Passion” – actual provocation (subjective)




ii.  Provocation - such that “ordinary men” might act rashly b/c 



“reason” is disturbed by passion - objective/“reasonable” standard




(Maher)





a.  “words alone” not enough to justify homicide - this is 




edge of doctrine/matter of law (Girouard)





b.  elicited provocation may/may not satisfy (Johnson - 




ruled provocation despite eliciting)




iii.  No Cooling Off - reaction must be immediate





a.  “rekindling” not accepted



b.  Provocation Categories




i.  extreme assault or battery on D (but not self-defense)




ii.  mutual combat




iii. defendant’s illegal arrest




iv.  injury or serious abuse of a close relative




v.  sudden discovery of spouse’s adultery




vi.  additional sexual categories





a.  actual act of sex, not intimacy (Dennis)





b.  homosexual advances



c.  Judge vs. Jury - this is a matter of law - provocation doctrine decided 


by judge - before it gets to jury

2.  MPC - “Extreme Emotional Disturbance” - reduces murder to manslaughter 


a.  Elements - objective standard taking into account the subjective 



perspective (Casassa)




1.  EED - must have acted under influence of extreme emotional 



disturbance (subjective standard)




2.  Reasonableness - must be a reasonable explanation or excuse 



for EED (objective standard)





a. “reasonableness” as determined from perspective and 




circumstances of D



b. broader than “heat of passion” or common law standard




i.  no immediate reaction necessary




ii. no negation of defense by cooling off period



c.  Problems w/MPC & objective view from subjective perspective




i.  Age and Gender - Man or woman/child?




ii. Culture - American self-control or foreigner?




iii.  Battered Women - long term abused or reasonable person?




iv.  Mental Disorders - from mentally ill or reasonable pers.?

Cases

1. Giroud - D’s wife taunted him repeatedly.  D then stabbed her 19 times.  “words alone” not enough to justify response.  2nd degree murder.

2. Maher - D was told his wife sleeping with his victim.  D saw his wife and victim heading to woods.  D then shot victim.

3. Bordeaux - D kills victim substantial time after finding out of rape of his mother by victim.  (20 yrs. earlier)  Too long a time for provocation.

4. LeClair - man who finds out wife’s infidelity a week earlier not allowed rekindling when suspicion confirmed.  Rekindling not permitted.

5. Mauricio - D kills guy who looks like bouncer that severly beat him.  Jury had to consider manslaughter instructions. (even though not provoker)

6. Casassa - D dumped by girlfriend.  Claims extreme emotional distress resulted.  Stabbed her to death.

XI.  Homicide – Unintended Killings

A.  Negligent Manslaughter - Criminal


1.  Common Law -  mere reckless conduct or grossly negligent (Welansky)



a. Intent - Elements




i.  an intentional failure to use care required





i.  intentional creation of risk




ii.  satisfied by either 





i.  subjective (knowledge); or




ii.  objective 






a. should have known (Walker)



b. Act or Omission - involving a high degree of probability that 



substantial harm will result


2.  MPC - recklessness - actually, subjectively knew of substantial risk (w/o 
extreme indifference to human life)



a.  recklessness as to what?




i.  **under MPC, Welansky may only be guilty of negligent 



homicide (he didn’t realize the risk)

3.  Defenses



a. Contributory negligence no defense to common law or MPC 



(Dickerson)



b. Justified risk may be defense (Parrish)

 B. Negligent Manslaughter - civil (Williams)

 
1.  Intent - mere civil negligence


2.  Policy Arg.



a.  OW - should be an outer limit to behavior (as in torts)



b.  counter - punishment does not deter bad behavior



c.  MPC - i) may promote some deterrent far in advance of act - to take 


care, ii) moral defect may exist with these negligent acts, iii) deficiencies 


of the individual are left for courts/juries to reconcile

Cases

1. Welansky - Exit doors barred, exits hard to find.  Fire in a club results in deaths.  Owner is in hospital on the night of the fire.

2. Dickerson - D driving slightly above speed limit, hits stationary vehicle w/lights off, intoxicated victim.  held liable.

3. Parrish - D convicted of 2nd degree murder for chasing wife in car.  She drove through stop sign, went over speed limit, crashed and died. (her risk was justified)

4. Williams - Husband and wife do not seek treatment for their baby’s abscessed tooth.  Baby dies.  Criminal negligence on civil negl. standard.

5.  Walker - girl has flu like symptoms and stiff neck, dies of meningitis.  Christian Scientists.  RPP standard, not subjective for religion  (objective standard)

XII. Death Penalty

A.  Policy Arg. Pro/Con


1.  Pro



a.  Deterrence – though not proven, may deter



b. Incapacitation – Dpenalty necessary to ensure person never kills again


2.  Con



a.  Deterrence - in states with similar social and economic conditions, it is 


impossible to distinguish states with Dpenalty versus those without



b.  Sanctity of Human Life – state-sanctioned killing cheapens value of 


human life



c. Error - statistical certainty that some innocent people will put to death

B.  Due Process – Const. Limit


1.  Due Process - Death penalty does not violate constitutional Due Process 
(McGautha) 



a. no due process violation in giving jury unfettered power to decide 


(without explicit jury directions)

C. Cruel and Unusual Punishment (8th Amend) – Const. Limit


1  Furman - Dpenalty w/o clear criteria for its application is “cruel and unusual”; 
must be guided by clear standards



a.  Mandatory death penalty - Woodson - mandatory for first degree 


murder violates 8th Amend




i. have to have some possibility of discretion



b. Sentencing Factors – set of standards to guide jurors is 




sufficient to protect against unconstitutional arbitrariness (Gregg)




i. bifurcated proceeding (separate the liability and penalty phase)





a. so juries aren’t encouraged/discouraged from 





determining guilt




ii. standards for guided discretion




iii. Statutes – case examples





a.  Lockett - statutes must allow enough mitigating 





circumstances - any info. regarding D’s character, record or 



circumstances of offense.





b. Skipper - must include info. of good behavior while in 




jail while awaiting trial




iv.  Also – (under Gregg)





a.  key is that statute or jury consider mitigating 





circumstances





b.  Dpenalty not grossly disproportionate to crime of 




murder under 8th



c.  Theory Arg.




i. Furman and Lockett are incompatible, therefore punishment is 



cruel and unusual (Blackmun)




ii.  Scalia - death penalty permitted, so either Furman or Lockett is 



wrong

D. Equal Protection (McClesky) – Individ. Justice vs. Consistent Application – Const. Limit


1.b/c cannot attribute problem w/discretion to a single decision-maker (versus 
systemic), cannot tolerate



a. question - what is Constitutionally tolerable?  The % in McClesky


2. our system, unlike other systems on world - relies on vast pools of discretion 
vested with decision making authority (judge, jury, etc.)



a.  discretion necessary for individualized justice (for both lenient and 


severe punishment)



i. even though may allow bias based on race, gender, class of 



victim, etc.





a. Cf. Furman – which struck down discretion.





: precedent case - death penalty as applied was 





“wanton and freakish”; must have clear standards

3. Legislature should deal with this problem, not courts.

E. Eligible Offenses


1. Accomplices – only if major participation in felony plus reckless indifference 
to human life



a. Enmund - accomplice waiting in car can’t get death penalty (one end of 


spectrum)




i. 8th Amend - prohibits imposition of death penalty on anyone 



who does not himself kill, attempt to kill, or intend that a killing 



take place or that lethal force will be employed.



b. Tison - brothers who help their father escape from prison held liable for 


murders he commits.




i. high creation of risk + depraved indifference to human life




ii. even w/o conscious purpose, sometimes depraved indifference 



to human life will be equivalent to intent

2. Lesser Offenses - Coker - rape - cannot be given the death penalty

Cases

1. Gregg - Convicted of two counts of armed robbery and two counts of murder.  Jury gives him death penalty on all counts, AC changes it to only Dpenalty on counts of murder.

2. McClesky - D convicted of murder.  Aggravating - during robbery + killed police officer.

XIII.  Rape

Rape is unlawful sexual intercourse without the victim’s consent, sometimes by “force” or threat of force.  This definition is further refined by jurisdiction depending on 1) whether and what force was used and whether the victim resisted, 2) how non-consent is defined, and 3) what degree of mens rea accompanied the rape.  Also, it is important to consider 4) statutory rape and rape shield laws and 5) whether a Defendant’s mistake of fact is permitted under the circumstances.

A.  Act – Force, Resistance, Non-consent (all have to be established “beyond a reasonable doubt”)


: Victim’s state of mind is treated like a material fact  (before we get to D’s state 
of mind)
1. Obvious Physical Force or Threat of Death/SBInjury


a. clear use of serious threat or aggravated force to accomplish rape is 


always considered to satisfy this element

2.  Force  (what is force?)

- courts in general have required either resistance or reasonable fear if no Force and no Threat


a.  Resistance =  Force – must show resistance to prove force (Alston)



i. Resist = Fight - victim must resist by “fighting back.”


b.   Resist or Threat – must be either “objective” evidence of victim 


resistance or of threat of physical force  (Warren)


c.  Overpowering by Fear (no Resistance, no Force) (Rusk)



i.  Reasonable Fear – failure to resist b/c of physical fear of a reasonable 


person.  Fear must “overpower” victim.




a. Merzbacher – gun pointed at victim.  reasonable resistance




found to be no resistance.




b.  MPC – fear would prevent resistance in woman of “ordinary 



resolution” (no Force/Threat, no Resistance)


d.  Forcible Compulsion (Rhodes) - force includes physical or “moral, 
psychological or intellectual compulsion.” (overbearing of a reasonable person’s 
will)


i. protects victims from compel someone as a result of nonphysical 



coercion by threat of sbinjury or death



ii. Deception and Fraud – Old Laws w/o “overbearing of will”




a.  Evans - no rape if achieved by fraud or deception.




b.  Boro - consent to fraud  = positive cooperation, act or attitude 



pursuant to act of free will.



iii.  Coercion




a. Lovely – threat to stop paying rent/kick out of home/get fired 



from job if not more sex.  Rape. (depends on vulnerability of 



victim)





i. Cf. Thompson – threat of failing highschool used to 




compel. Not rape.  No threat of “force” (death/sbinjury).





ii. Mlinarch - 14 year old placed with D after juvy 





detention home.  He threatens her with return if refuse 




intercourse requests.  Not rape.  Not threat of physical 




force.

f.  Force = penetration + no affirmative consent (M.T.S.)



i.  passivity is not permission, must be affirmative



ii.  key - by tying force to affirmative consent, no need to prove resistance.  

takes onus of of victim, places on Defendant.

3.  Resistance (element or evidence)


a.  Required element



i.  Alston – resistance proves force



ii.  Warren – objective evidence proving force or threat of physical harm


b.  Obviated (Rusk) – may show victim’s reasonable fear instead



i. resistance serves as evidence


c.  Eliminated (M.T.S.)



i. resistance serves as evidence

4. Non-consent (according to whom?)


a. Resistance required (Alston)



i.  non-consent not enough


b.  Notice to Defendant (Warren)



i.  non-consent must be demonstrated by physical resistance or evidence of 

Threat


c.  Reasonable Fear (Rusk)



 i.  when no physical force/threat, non-consent demonstrated by 



circumstances where ordinary woman is “overpowered” by fear


d.  Affirmative Consent - burden on defendant to get (MTS)



i. non-consent presumed unless proof of affirmative consent

B.  Mens Rea - most states - negligence standard - whether a reasonable person would make a mistake as to non-consent (without consideration of individual intent)

1.  Force/Resistance


a.  If force, then Strict Liability as to non-consent (Williams)



i.  Alston/Warren jurisdictions


b.  Forcible Compulsion (Rhodes)



i.  MOF is a defense when nonphysical force (Fischer)




a. e.g., may purposefully compel and be reasonable MOF

2.  Non-Consent and (reasonable) Mistake of Fact


a.  Purposeful/Knowledge



i. MOF - purposefulness or knowledge as it relates to any of the theories 


of non-
consent is not defensible (Sherry)




a.  e.g., knowing with substantial certainty that one does not have 



“affirmative consent” = rape


b.  Recklessness – behaving “recklessly” as to victim’s lack of consent (Reynolds)



i. MOF – if this can be unreasonable, but true, then recklessness 




c.  Negligence – most jurisdictions permit



i.  MOF - if this must be reasonable, then negligence




a. . further limitation – Tyson - if actions of victim are not 




called “equivocal”/that a reasonable person could believe there was




behavior which could be read either way

d.  Strict Liability –



i.  no MOF (Ascolillo) - irrelevant whether actual MOF or reasonable 


MOF as to D’s awareness of non-consent/force/resistance

C.  Marital Exemption

1.  50% of states have abolished marital exemption.  50% retain with lower grading.  Two states (Oklahoma and Kentucky) have still have exemptions.

2.  When does marriage end?  Weishaupt – if not official, then must be “de facto end” to marriage.  (11 months in this case).


: but if vacillation/attempts at reconcilliation, may not apply (Kizer)

D.  Proof

1. Don’t need corroborating witnesses anymore.


a. historical – Wiley - rape case overturned for lack of independent, corroborating 
evidence.  Outdated law.


b. MPC requires corroboration

2.  trend has been to eliminate type of evidence that Defendant wants to introduce

3. Major “rules of evidence”

a. relevance



i. any fact that tends to make another fact more likely to be true or not



ii.  if a piece of evidence not relevant to anything in the case, can’t be 


admitted


b. probative v. prejudicial value



i. something can be relevant, but if prejudicial value outweighs its 



probative value, then inadmissible (e.g., if raped woman is a prostitute - 


Pope)

 4.  Rape Shield laws


a. Rape “shield laws” – in nearly all states – limit admissibility of evidence 
bearing on rape complainant’s prior sexual behavior.



i. probative vs. prejudicial issues




a. Neeley – evidence excluded regarding sex with boyfriend. D 



denied having sex.




b. Cf.. Wood – evidence of prior sexual history irrelevant to rape. 



ii.  6th Amendment issues – right to cross examine opposing witnesses




a. Delawder

5. Psychological Exams of Witnesses - not done unless relevant to her credibility as witness or to material facts of case


a. Scuito - Waitress is raped by patron Defendant.  D claims that she is 
psychologically unstable.  Asks court for psychological examination.  Court 
denies.


b. Cf. Stockhammer – AC reverses to allow testimony of psychiatric treatment 
(although treatment occurred after rape).

Cases

1. Alston – after abusive relationship.  man returns/threatens woman and then demands intercourse.  She said no, he pushed her legs apart and penetrated.  Not rape, b/c evidence insufficient to establish “force.”

2. Warren – in reservoir, large man lifts up small woman and has intercourse. She does not scream or fight back.  Not rape, b/c did not “objectively” show non-consent.

3. Rusk - At bar together, she drove him home to unfamiliar neighborhood, he took keys from car to compel to room, lightly choking there.  Lack of resistance ruled “reasonable,” therefore rape.

4. M.T.S. - Two minors have intercourse in camper.  Different stories.  D claims prior sexual relationship, victim refutes.  No violence or evidence of violence beyond penetration.  

5. Evans - Woman arrives in NYC, tricked by D into coming up to her apartment.  Makes implied threat, she has intercourse with him.  Not rape.  Old Law - no rape if achieved by fraud or deception.

6. Boro - Woman receives phone call, deceived into sexual intercourse due to belief that it was a life-saving therapy.  Not rape.  (Old law.)

7. Sherry - Nurse raped by 3 doctors.  They claim that they were not subjectively aware – no “actual knowledge” of her non-consent.  Court holds not based on subjective standard. 

8. Fischer - College freshman rapes fellow freshman.  Aggressive prior sexual incident leads to potential for “reasonable” mistake of fact.  No reasonable MOF when force used to commit rape.

9. . Ascolillo – D and victim previous sexual partners.  victim used cocaine before rape.  Strict Liability as to rape.  Honest, reasonable MOF not a defense to any rape in Mass.

10. Liberta - Victim separated from husband for one year.  Husband beat wife and ordered by court to move out.  Husband returns and rapes wife in front of their son.

11. DeLawder - Man has carnal knowledge of 14 year old.  Not allowed to introduce evidence regarding her sexual history.  Whether a rape shield law violates the 6th Amendment right to cross examine witnesses. [Yes.]

XIV. Causation

A.  Actual Cause – was D a link in the chain of causation?

1. “but for” cause -  “common sense of the common man” determination (Acosta)

2.  Link in Chain - D’s conduct need not be the sole and exclusive cause of the harm, just has to be a factor in result
3.  Transferred intent - rule in all jurisdictions. (Scott)


i. could then be liable for attempted murder of A, and intentional murder of 
B.


ii.   2 for 1 transferred intent (intended victim and unintended victim) – courts 
split on whether intent transferred to unintended victim.

B.  Proximate Cause – was D’s action a sufficiently direct cause to warrant imposing criminal liability?

1. Foreseeability - whether event was foreseeable - a possible consequence which reasonably might have been contemplated (Acosta)


a. What should be foreseeable?


b.  Foreseeable intervening cause - Deitsch (opposite of Warner-Lambert) 
warehouse fire w/improper safety precautions.  Led to employee death.  (court 
says this case closer to Kibbe than Warner-Lambert) Fire is “foreseeable 
intervening cause” of employee death


c. Causal Mechanism - must foresee ultimate, actual harm or risk of harm?  (what 
standard?  SL/Negl/Reckl/etc.)



i. Foreseeability manipulation -  manipulable by how general (favors 


Prosecution) or specific (favors D) is description of events which caused 


event and ultimate harm


d. Exception - Extra-vulnerable victim – D must “take victim as he finds him”  

 (Lane – one punch causes death to alcoholic)

2. Exemptions from Liability


a. Triggering Cause – foreseeability not enough (Warner-Lambert)



i.  must determine actual triggering mechanism to determine proximate 


cause




a.  question of specificity – should be able to argue either way





i.  e.g., applied to Welansky - would ask question whether 




could have foreseen that busboy lit candle improperly






a. if no busboy - if didn’t know how fire started, 





might not be able to establish 
proximate cause


b.  “Extraordinary Result” – should be excluded from proximate cause (Acosta)


c.  Intervening Cause – did superceding cause break causal chain?



i. Cf. Arzon - “need not be sole and exclusive factor”



ii. D liable for aggravation from medical negl.




a. limits –





i Shabazz – gross medical negl. permits D to escape 




liability only when it 
is the sole cause of death





ii.  Main – passenger in D’s wrecked car dies after cop 




doesn’t call for assistance in time.  whether risk was 




proximate cause is matter for jury. (not matter of law)

C. Mens Rea – must determine for all actually and proximately caused crimes

1. Acosta -  court says even though objectively foreseeable, not same as saying his conduct exhibited reckless indifference to human life toward the helicopter pilot


a. b/c insufficient evidence of subjective awareness of reckless disregard of 
substantial risk




i. this is the outer limit of mens rea-foreseeability
D. MPC – Causation (p.1042)

1. “but for” + any additional causal requirements of code or law

2.  Purposeful/knowing – element not established if actual result not within purpose/contemplation unless:


i.  same injury, different person/property; or only extent injury different


ii. actual result same kind of injury

3.  Reckless/negligent – not within risk actor is or should be aware unless


i.  same injury, different person/property; or only extent injury different


ii. actual result same kind of injury

4.  When particular result is material element, element not established unless actual result is probable consequence of actor’s conduct

Cases

1. Acosta - D steals car and leads police on 48 mile chase, driving extraordinarily recklessly.  Police helicopter crash due to serious pilot error during the chase.  D convicted of 2nd Degree murder.  

2. Arzon - D starts a fire in a building by intentionally setting couch on fire.  Firemen enter, and one dies as a result of fire started from a second, unrelated act of arson.  D liable for proximately causing death of fireman.

3. Kibbe - D’s held criminally liable for murder after victim robbed and left on freezing dark road w/o glasses or warm clothes.  Victim hit by truck.  “Direct Cause” of death, although not foreseen by D’s.

4. Warner-Lambert - Gum-chewing factory massive explosion.  Officer and employee D’s aware of hazard created by chemicals in factory, did nothing to correct.  Not liable for proximately causing deaths b/c cannot determine “triggering mechanism.”

XV.  Defenses

A. Justification – when D commits a criminally liable act, which is justifiable given the circumstances  (e.g., lesser harms, necessity)  [what does “lesser harms” mean on outline?]

1. Justification is an affirmative defense - admits all elements then negates culpability


a. D does not raise the “justification defense” - rather, D may attempt to


justify his conduct as an act of self-defense, etc.

2.  Self Defense - imminent threat/subjective belief/objective reasonableness


a. Elements – Common Law



i.  D has honest fear of death/sbinjury (subjective belief)



ii.  threat must be unlawful and immediate


iii. D response must be proportionate to threat




a.  can only force reasonably believed necessary





i. Goetz - jury said yes - this is an objective, reasonable 




response



iv.  threat of immediate, death/sbharm must be actual or apparent 



(objectively reasonable)




a. intentional killing for unreasonable belief = murder




i. minority - doctrine of “imperfect self-defense” – 





downgrades murder to voluntary/involuntary manslaughter


b. Elements – MPC – no “objective” test – only subjective intent of D



i.  if mistake + recklessly or negligently formed - then guilty for any 


crime requiring mens rea of recklessness/negligence that result from acts



(e.g., manslaughter)


c. Battered Women Syndrome (Kelly)



i.  admissibility of expert testimony on BWS




a. educate jury about what a reasonable person would do under the 



circumstances




b. goes to credibility of D




c.  STILL objective RP standard





i.  some courts go further, permit BWS to be used as 




subjective standard, evaluate Reasonableness from 





perspective of battered woman, not RP






a. Leidholm - evaluate circ. from D’s POV 






then evaluate reasonableness






b. Edwards – “reasonable person who is suffering 





from battered spouse syndrome”

Cases

1.  Peterson – no facts, just lists common law elements of self-defense.

2.  Goetz - D approached by four youths on subway who stated that they want him to give them 5 dollars.  He responds by shooting them.  Standard for self-defense is objective reasonableness.  Acquitted anyway.

3.  Kelly - Woman D is regularly beaten by her husband victim.  One day, during public fight, she stabs him and kills him.  Standard of “reasonableness” remains in self-defense, but may consider subjective perspective.

B.  Excuse – when D commits a criminally liable act, which is excusable due to D’s personal incapacity or other policy reasons. (i.e., concession to human frailty)


: Excuse is a complete defense

1.  Categories


a.  Involuntary Actions – characterized by no choice


b.  Deficient but reasonable actions -  choice is possible, but so constrained that 
average law-abiding person would not be expected to choose otherwise



i..  Cognitive deficiency - an excusable lack of knowledge



ii.  Volitional deficiency - more will than involuntary, but an excusable 


“lack of will” (e.g., duress)



c..  Irresponsible actions - individual’s capacities are inadequate for making 
moral or rational judgments (rarely a total excuse)



i. most common – legal insanity


d.  Cannot excuse Homicide (e.g., duress is not an excuse)

2.  Duress – D is compelled by another person’s use of force or threat of force to commit a crime


a. Elements - Common Law – duress to non-capital offense when



i.  threat of sbinjury or death.



ii.  threat is imminent and immediate




a. if Future harm – D has duty to escape (Contento-Pachon – no 



escape available, so duress)





i.  Fleming – no imminent threat, no duress




b. Cf. Ruzic – threat doesn’t have to be immediate b/c no 




reasonable alternatives.



iii. reasonable/objective standard – imminence and threat




a.  Toscano - jury should decide this question/question of fact




b. liberalized imminence requirement [???]


b.  Elements – MPC – sliding standard of duress – available for any crime 
(including homicide); the greater the crime, the greater the duress must be



i.  threat of unlawful force;




a. not imminent


ii.  causing person of “reasonable firmness” in D’s situation to yield

 


a.  “temperament” not taken into account





i. Cairns - D is small man, commits assault under duress. 




Short 
stature taken into account but timidity is not.




b. intellect not considered - Bowen - low IQ does not make one 



less able to withstand duress.




c. Cf. Zelenak - duress induced robbery.  Multiple personality 



disorder evidence allowed b/c crucial issue whether accused “acted 


out of subjectively reasonable fear.”




d.  No duress excuse from a natural event


iii. Justification Defense - if circumstances that make out an excuse 


defense also make D’s act the “lesser evil,” then the MPC permits the 


justification defense as well.


c.  Battered Woman Syndrome – courts split whether also an excuse



i. arguments??


d. Contributory fault – no duress defense under Common Law or MPC



i. knowing entrance into criminal enterprise and active membership 


excludes duress defense




a. Williams - drug runner under duress of death leads competing 



gang to minister’s house to search for drugs.  liable b/c conduct 



contributed to circumstance.




b. Cf. Shepherd - unless gang member has no reason to believe he 



will be subjected to force if refuses to participate, and trouble 



materializes unexpectedly

Cases

1. Toscano - Doctor has gambling debts.  Wife and he threatened by person he owes debts to if doesn’t help with medical fraud.

2. Fleming - Korean War POW/defendant threatened w/forced march and potential death by Korean army engages in anti-U.S. propaganda.  Court rules duress/threat not “immediate.”

3. Contento-Pachon - D and family are threatened by drug traffickers if he does not agree to bring cocaine into US (swallow balloons).  AC says these are not immediate threats, but no liability b/c D had “reasonable opportunity to escape.”

4.  Ruzic - Yugslavian woman says her life was threatened to bring heroin into US.  Court holds that since “no realistic choice,” threat did not have to be immediate.

C.  Intoxication – no defense, unless mens rea is purpose or knowledge (“specific intent”), not when recklessness or negligence (“general intent”)

1.  Common Law – intoxication is a partial defense (negatives intent) for crimes where the D needs to form a sophisticated, specific intent. General intent crimes - no defense


a. General and Specific intent



i. Specific - crimes that require purposeful mens rea (intent to cause a 


future result, premeditation)




a.  Exception – Assault (Hood) - not a “specific attempt” crime, 



even though usually requires specific intent.





i. assault not specific intent for intoxication purposes



ii. General intent - crimes w/very little thinking or planning


b. Involuntary Intoxication – excuse (complete defense) for specific intent crimes 

if


i. causes D to commit crime that would not otherwise be committed 


(Kingston) AND


ii.  causes legal insanity – incapacity to form mens rea

c. Voluntary Intoxication - can be a defense only for



i.  crimes like murder that require premeditation.



ii. Where unconsciousness or permanent insanity results.




a. this is outer limit to anti-defense of intoxication - no defense to 



specific or general intent

2.  Model Penal Code


a.  no defense unless negatives material element of offense


b.  recklessness/negligence - no defense (even if unaware of risk creation)



i. knowingly drinking to excess is equivalent to knowingly creating a risk 


of harmful result


c.  self defense if



 i. not self-induced or



 ii. “pathological” (grossly excessive in degree to which actor does not 


know he is susceptible) and causes inability to appreciate criminality or to 


conform conduct to requirements of law

3. Constitutional Question – SC rules exclusion of evidence of intoxication on purpose/knowledge question not unconstitutional


a.  Egelhoff - deliberate homicide = “purposely/knowingly.”  Intoxication not 
taken into account unless involuntary



i.  O’Connor - not being able to present evidence violates Due Process 


clause



ii.  Scalia - doesn’t violate a fundamental principle of fairness



iii. Ginsburg – irrelevant question b/c, follows statute, murder happened 


under circ that would establish knowledge/purpose “but for” voluntary 


intoxication.  so intoxication evidence is not improperly excluded.

Cases

1. Hood - Hood gets drunk and wrestles with cop, then shoots him in legs.  Assault requirement of specific intent over-ruled when D is intoxicated.

2.  Kingston - Defendant is drugged by blackmailer and while under influence of drug molests a 15 year old boy.

3. Roberts - Defendant gets drunk and shoots at another man (missing).   Common law - voluntary intoxication can only be used as a defense to specific intent crimes.

4. Stasio - D charged with assault with intent to rob.  Specific intent crime – not drunk enough for faculties to be “prostrate.”

XVI.  Attempt

A.  Intent

1.  Common Law – specific intent (purpose or sufficient knowledge), even if this is greater than mens rea for substantive crime

a.  May infer intent from a D’s actions (Raines – infer intent to kill b/c pointed 
gun at person)


b.  Mere risk creation not enough - corroborating evidence must demonstrate D’s 
creation of



i.  High Magnitude of Risk - to which victim is knowingly exposed, such 


that -



ii.  Permissible to Infer that D intends the “natural and probable 



consequences of his act.”



iii. Smallwood - not enough knowledge for inference



a. Evidence - D takes steps to exclude other possible intents





i.  Hinkhouse – actively concealed HIV status from victims.  



Stated intent to spread virus.  Knowledge sufficient to 




convict on specific intent.  (evid. excludes other intents)


c.  Attendant Circumstances – D does not have to act w/purpose as to 


attendant circ.  which would not affect liability for crime



d.  Special Attempt Cases



i. Attempted Manslaughter - courts split - specific intent jurisdiction 


would not convict  for involuntary manslaughter, but will convict on



voluntary manslaughter




i. but MPC punishes (same intent as crime)



ii. Attempted Felony-Murder - majority of states do not recognize specific 


intent to felony to transfer to attempted murder (State v. Gray)


e.  Punishment - usually a reduced factor of the punishment for the completed 
crime.

2.   MPC – mens rea is same as intent for substantive offense.  (minority of states)


a. Rule:  MPC - intent + substantial step which corroborates intent.

b. Punishment – same as crime

B.  Act

1. Dangerous proximity test - 
“very near” - but not quite the “last step”


a. Rizzo – not close enough.

2.  Equivocality Test/Res Ipsa Loquitur - if on its face, act is unequivocally representative of crime, then satisfied


a.  if act can be interpreted innocently, then not unequivocal

3.  “Substantial Step” (MPC) - (easiest to prove) -. just has to corroborate - doesn’t have to be near the crime - just a significant step that corroborates intent (Jackson)


a.  Elements



i.  D must take a substantial step strongly corroborative of the actor’s 


criminal purpose, including certain specific examples




a. lying in wait




b. possessing materials specially designed to commit the crime



ii.  Focus – D’s acts, not future plans or remaining steps for completion of 


crime


b.  Compare MPC cases



i.  Mandujano – said didn’t have heroin on him, given money and went to 


look for another dealer, then returned money w/o giving heroin.  



Convicted of attempt.



ii.  Joyce – arrives at buy, asks cop to unwrap package.  Cop won’t w/o 


money.  Joyce refuses to buy.  Arrested and found 22k in luggage.  Not 


convicted.  Mere preparation.



iii. Harper – Billtrap at ATM.  Handguns in car.  Waiting outside ATM. 


Mere “appointment”/preparation.  Not convicted

C.  Solicitation

A.  Solicitation as Attempt (split)

1.  Some courts hold that solicitation = attempt if “substantial step” under the circumstances. (i.e., solicitation of murder = attempted murder


a. Davis – mere preparation


b. Cf. Church – attempted murder, nothing more he could have done

2.  Some courts hold that no matter what act of solicitor, cannot be guilty of attempt b/c it is not his purpose to commit the act personally. (but still would be guilty of solicitation?)

B.  Solicitation as Separate Crime (MPC/Statutory formulation)

1.  Act – any command, request, or encouragement to another to commit a crime

2.  Mens Rea –D’s purpose is to promote or facilitate the commission of the crime.

C.  Note - Solicitation always goes w/Conspiracy (and vice versa)

1. also may include Aiding and Abetting
D.  Defenses

1.  Abandonment/Renunciation - must provide evidence (just quitting isn’t enough)

a.  “Dangerous Proximity” and MPC jurisdiction



i.  requires “complete and voluntary renunciation of D’s criminal 



purpose”




a.  complete renunciation (not desire to wait for more 




advantageous time)




b.  totally voluntary – fear of getting caught cannot 





motivate, no one can prevent D





a.  McNeal – rapist convicted even though girl 





convinced him not to.





b. Cf. Ross – similar facts, not convicted.




c. Something objective to eliminate further means of 




completing crime


b. Unequivocality – no abandonment/renunciation, b/c standard for act element so 
high. (this is traditional common law standard as well)


c. Some common law jurisdictions permit…(which ones?)
2.  Impossibility


a.  Factual Impossibility – no defense (unsuccessful attempted crimes)



i.  example – trying to pick an empty pocket (Attempt)


b.  Legal Impossibility – complete defense (no illegal act)


i.  Jaffe – attempted knowing possession of stolen cloth.  Legal 



impossibility. (Act isn’t illegal.  Attempt can’t be legal b/c act not.)



ii. Oviedo - attempt cannot be determined by intent alone, when there is no 

criminal act.  There must be “objective acts” to convict on a attempted 


crime that support attempt to commit crime.



iii. Berrigan - Priest smuggles letters to nun in federal prison.  Criminal if 


warden doesn’t know, but, unbeknownst to priest, warden does know.




a. “legal impossibility” – important to see how can also be called a 



“factual impossibility.”  (MPC vs. Common Law formulation)


c.  MPC – no legal or factual impossibility - no defense


i. guilty of attempt when intends to commit crime. Defendant is guilty of 


attempt if crime would have succeeded if circumstances had been as D 


thought them to be. (Dlugash)




a.  exception defense allowed when neither conduct nor actor 



presents a public danger

E.  Criticism - if attempt is criminalized without linked closely to ultimate crime, then enormous potential for abuse (McQuirter)

1.  subjectivity problem

Cases

1. Smallwood - D raped three victims while aware that he was HIV positive.  Whether intent to murder his rape victims.  Not guilty.  Exposing to HIV does not equal intent to kill.

2.  Rizzo - Four men drive around in a car, looking to rob a specific payroll carrier.  They never find the carrier, so never have opportunity before they are arrested.  Not liable under “Dangerous Proximity” test.

3. McQuirter - Black man is arrested for attempting to commit assault with intent to rape.  Based almost entirely of testimony of police.  Argument for connecting act to crime in attempt, and potential for abuse.

4.  Jackson - Three men prepare a bank robbery and almost commit it, stop after for recognizing they are under surveillance by FBI.  Convicted under MPC of taking “substantial step” w/intent.

5. Davis - Man and woman hire undercover police officer to kill woman’s husband.  Cop accepts money for murder, makes plan with man/woman, and shows up at woman’s husband’s house at time when supposed to murder.  Reveals self.  Court holds no attempt b/c insufficient evidence.

6. Church - Airman (US military) hires an undercover military agent to kill his wife.   Court rules his efforts are “substantial step” toward commission of the crime.  Go through process of showing him photos.

7. Jaffe - D charged with receiving stolen cloth.  It was not actually stolen.  You cannot be charged for a crime when the act itself is not criminal.

8. Oviedo - Oviedo sells heroin to agent, actually is a fake product.  Claims that he was trying to “rip off” the agent, not sell heroin.  Because no “objective acts” to support intent, no conviction.

9. Dlugash - 3 men drinking all night.  One shoots another, then D shoots victim when already dead, though believing he might be alive.  Factual impossibility – MPC case.  Convicted of attempt, b/c from D’s perspective.

XVII.  Aiding and Abetting


: note – A & A (accomplice liability) is just a liability theory for substantive 
offenses committed by someone else.  not a crime in and of itself.

A. Act – any assistance satisfies (speak or act)

B.  Intent – tests

1.  Narrow Formulation – intended crimes


a. Purpose to commit substantive offense (knowledge not enough)



i. Gladstone – knowing w/practical certainty the info. would assist/lead to 


drug sale not enough, must have specific purpose of having crime succeed



ii. MPC – actor must have “purpose of promoting or facilitating” the 


commission of the crime


b. Mere Presence not enough (Hicks)



i. unless agrees in advance to be present to provide support to principal 


actor


c. Association/Nexus Test 



i.  must be a relation or connection that demonstrates that accomplice had 


purpose of aiding principle’s commission of the crime. (beyond 



knowledge – Gladstone)

2. Broad Formulations – serious crimes and natural consequences


a. Serious Crimes – “knowledge of results”  (murder, terrorism, etc.)



i.  Fountain – in jail, Fountain lifts up shirt to reveal knife, another 



prisoner takes and stabs guard. (knew that prisoner would use knife to stab 

guard)


b. Reasonable, foreseeable, natural consequences of setting criminal activity into 
motion (even if you intended something different)



i. Luparello



ii. Cf. Roy –limit to foreseeability.  One criminal activity does not mean 


another must happen.  beyond “ordinary course of things.”




a.  note – no difference betw. Luparello and Roy.  same rule 



applied differently.

 Cases

1. Hicks - on horses.  Hicks present, takes off his had and talks to victim, then Rowe shoots victim.   Hicks accused of murder for allegedly encouraging his friend to kill

2. Wilson – helps friend commit burglary, then calls police on him.  Not guilty of A& A. ven if you have impure motives, you may be exonerated from collaboration if your work is only “formal” and not “substantive.” (like a spy or a cop).

3. Gladstone - charged with aiding and abetting the unlawful sale of marijuana.  Police informant approached Gladstone.  Gladstone didn’t sell but gave info on another dealer. (drew a map to the other seller).  Not guilty.

4. Luparello - D asked friends to help him obtain information regarding his former lover “at any cost.”  Friends end up killing victim in an effort to obtain info.  Death was “reasonably foreseeable” by Luparello.  Convicted of murder.

5. Roy - refers Miller to Ross to illegally buy a gun.  Ross then robs Miller.  Roy charged with robbery under theory of natural, foreseeable consequences. beyond “ordinary course of things.”

XVIII.  Conspiracy - 1) intent to agree, 2) agreement, 3) overt act
[also remember to do aiding & abetting analysis when conspiracy]

Class Outline

1. intent to agree (Lauria)

2.  agreement (Interstate/Alvarez)


: need not know details of agreement (Alvarez - unloader)

3.  overt act

A.  Act – Agreement, Overt Act, Scope

1. Agreement – may be express or implied


a.  “Essential nature” – don’t have to know all details, just essential nature 
(Interstate/Alvarez - unloader)


b.  Wider than One – just have to know conspiracy has scope and requires org. 
greater than individ.(Interstate)


c. Concerted action – if concerted action to reach a common object, agmt may be 
inferred (Interstate)



i.  does not have to be simultaneous action or similar action



ii.  does not have to be communication between all parties



iii.  Wheel Conspiracy – all conspirators tied together through the same 


middleman.  If each has vested interest in the other’s illegal conduct, then 


wheel conspiracy and every member liable for crimes of every other 


member (Interstate)




a. Freeman - shrimping boat (the Cowboy) makes detour to pick up 


marijuana.  Cook convicted of conspiracy.



iv. .  Coleridge instruction (from Rex v. Murphy) - it is not necessary to 


prove two parties came together and agreed to common design, only if 


they pursued by acts the same object




a. BUT concurrence of acts is not equivalent to conspiracy - only 



evidence of it



iv. Exception – Gang Membership (Garcia – potential limitation)

 


a. Garcia - Blood gang-members shooting Crips at party.  No 



evidence Garcia seriously wounded anyone, though seen shooting.  


No conspiracy.





i.  inference of agreement when nature of act requires 




coordination and planning





ii.  gang membership/basic agreement to support other 




members is not conspiracy. not type of illegal objective that 



can form conspiracy charge.





iii. otherwise smacks of “guilty by association” and 





criminalizing status


d. Least Act for inference of Agreement/Knowledge - (Alvarez - unloader) – 
smile and nod 
enough



i. key fact - that he would be there to unload -  even though didn’t know 


what he would be unloading.




i.  see dissent - his behavior is consistent with completely innocent 



conduct - this evidence cannot be beyond a reasonable doubt
2. Overt Act – any legal or illegal act done by any of conspirators to set conspiracy in motion


a.  common law - no overt act required; Mulcahy - Irish rebellion - act of 
plotting/conspiring is crime itself.


b. statutes - usually add overt act requirement



i.  Yates - function of overt act is to prove “conspiracy is at work” (can be 


satisfied by acts that would be considered equivocal or merely 



preparatory)



i.  Main statute - requires “substantial step”
B. Intent or Purpose to Agree / Proof of
1.  Intent or purpose to agree - D must intend to agree (Lauria) (also sometimes knowledge)


a.  (Alvarez - unloader).  Nod of head may be sufficient to infer.

2.  Proof of conspiracy intent = intent/purpose to further the agreement (Lauria), proved by

i.  direct evidence that he intends to participate; or



a. almost never have direct evidence

ii.  an inference that he intends to participate based on



a.  special interest in the activity




i.  if stake in illegal venture/shareholder




ii.  when no legitimate use of goods/service




iii.  disproportionate demande or high percentage of sales




iv.  inflated price


iii. knowledge of criminal activity = conspiracy intent if aggravated nature of 
crime itself (may have to argue what is a serious crime)


a. but not every serious crime



b. not misdemeanors

C.  Conspiracy as Accomplice Liability (2 rules) / Duration of Conspiracy

1.  Pinkerton – conspirator is responsible for all acts of conspirators during course of and in furtherance of the conspiracy and reasonably foreseeable as natural consequences of conspiracy, without any new agreement specifically directed to that act

a.  Elements/Limitations - 



i. substantive offense must be done in furtherance of conspiracy or fall 


within the scope of unlawful project; or



ii.  even if not a part of plan, if could be reasonably foreseen as natural 


consequence of conspiracy (Alvarez - drug shoot-out)




a.  intent does not have to be within the scope of the agmt.




b. must be tied to facts / no cut and paste





i.  Brigham  - although didn’t intend to kill 






victim/Chuckie, it was foreseeable b/c of actor’s “hard-




headed” and “erratic” nature. (plus other facts such as gun, 




gang, etc.)  must be supporting evidence.





ii. Wall – felon Defendant travels with co-conspirator who 




has gun.  Illegal for felon to be in possession of gun that 




had traveled in interstate commerce.  Court rules no 





criminal liability for this “cut and paste” approach 



iii. Not Retroactive – only applies to activities after conspirator joins 


conspiracy



iv. Greater than Minor Role (alternative test for “natural consequences”)



a.  more than a “minor role” in the conspiracy; determined by




i.  actual knowledge of some of the circ./events 





ii. and did enough as participant (Alvarez - drug shoot-out) 




culminating in foreseeable substantive crime.
2.  MPC - co-conspirators - (“purpose of promoting or facilitating its commission”) must intend that the subsequent crime be committed  (Narrow Test)

a.  liable for substantive offenses - only when the stricter conditions for 


accomplice liability are met

3  Conspiracy vs. Accomplice Liability


a. conspiracy – intended to be involved in conspiracy, and liable for unrelated 
crimes of co-conspirators


b. accomplice – intended to do specific crime

4. Duration of Conspiracy


a. conspiracy = continuing offense.  once formed, conspiracy remains in effect 
until its objectives have been achieved or abandoned.



i. statute of limitations - runs when conspiracy terminates (not when 


offense committed)



ii. effect - conspiracy can remain subject to prosecution long after initial 


agmt made and long after some of its members have ceased any active 


participation in the activities



iii. limit - Grunewald - cannot infer implicit agmt/2nd conspiracy to cover 


up interest in every conspiracy

D.  Defenses

1.  complete + voluntary abandonment/renunciation after attempt (substantial step - committed inchoate crime)


: MPC - defense if abandonment/renunciation

2.  conspiracy - defense - 2 steps


1. if withdraw - no longer liable for future crimes as part of conspiracy (but still 
liable for crime of conspiracy and everything prior to withdrawal)



: to withdraw, must make some “affirmative action” to announce 



withdrawal to co-conspirators


2.  must attempt to thwart - do something to prevent conspiracy from 
happening (split - substantial effort or actual prevention)
2. Abandonment

a.  MPC - if inactivity continues for a period equal to the statute of limitations, prosecution is barred

b.  Active Abandonment - courts require affirmative action to announce withdrawal (Hyde)


i.  other courts - must “defuse the bomb” by reporting other conspirators 
(Eldredge)

ii.  in federal courts, acts inconsistent with object of conspiracy and reasonably 
calculated to reach co-conspirators

3. MPC - Renunciation

a. MPC - complete defense for renunciation only if circumstances manifest renunciation of actor’s criminal purpose and the actor succeeds in preventing commission of the criminal objectives

E.  Hearsay and Punishment

1.  Hearsay may not be admitted as evidence


a.  Exception - statement of co-conspirator made in furtherance of conspiracy is 
admissible to prove conspiracy.



i.  but,  May not infer an implicit agreement to cover up as inherent to 


every conspiracy (Grunewald)




a.  No admission of evidence to support an “implicit” or 




“contructive” crime/conspiracy.  




b.  acts of covering up, even though done in context of mutually 



understood need for secrecy, cannot themselves constitute proof 



of a second conspiracy or of continuing first conspiracy
2
a.  hearsay = a statement, other than one made by the declarant while testifying at 
the trial or hearing, offered in evidence to prove the truth of the matter asserted


b.  hearsay assertions are normally inadmissible, b/c they are not subject to cross-
examinations



i. exceptions (usually occur if reliability of hearsay and unavailability of 


witness)




a. dying declarations 




b. admissions against penal interest (not “firmly rooted”)





i. ex - of 2 D’s arrested, one admits guilt and calls the other 




the primary instigator - a type of “blame-shifting” (ruled 




not trustworthy)



ii. b/c of 6th amendment right to cross-examine, hearsay statements 


admissible only when they fall within a




a. “firmly rooted hearsay exception”; or





i.  includes “coconspirator exception” (blameshifting) - if 




made during a conspiracy and in furtherance of it - 





admissible despite declarant’s motivation to lie and D’s 




inability to cross-examine



 
b. contain “particularized guarantees of trustworthiness.”

3. Co-conspirator exception - applies whether or not parties have been formally indicted or convicted of conspiracy, provided that the statement is in furtherance of a conspiratorial agreement between them.


: rationale - a person who has authorized another to speak or to act to some joint 
end will be held responsible for what is later said or done by his agent, whether in 
his presence or not

4.  Bourjaily - co-conspirator hearsay becomes admissible under the Federal Rules of Evidence whenever the judge determines by a preponderance of the evidence that the D was a member of the conspiracy.

5. Level of Punishment


a. traditional - conspiracy is generic offense and punishment range unrelated to 
those authorized for object crimes



i.  fed statute - when object crime misdemeanor, punishment shall not 


exceed that authorized for misdemeanor



ii. sentencing - consecutive sentences (object crime and conspiracy to 


commit)


b. majority - term less than object crime  


c.  MPC - punishment same as for object crime



i. sentencing - only one conviction (object crime or actual crime)

F.  Multiple Liability and Duration

1.  Multiple Liability


a.  general rule - can be convicted for both crime and conspiracy

b.  MPC - cannot be convicted of both crime and conspiracy

2.  Duration – crime vs. conspiracy


a. once crime committed - first substantial act, statute of limitations starts to run


b. conspiracy - statute doesn’t run until conspiracy ends
3. A& A vs. Conspiracy


a. Note - party can sometimes be held liable for crimes committed by co-
conspirators during the course of the conspiracy, even when could not be held 
accountable for crimes under traditional principles of accomplice liability

Cases

1.  Pinkerton - One brother in prison, the other out.  Both are convicted of conspiracy and violation of IRS code.  One brother convicted w/o any evidence of involvement in substantive crime.  Accessorial liability.

2. Brigham -  intend to kill Chuckie.  Co-conspirator kills another person, despite D’s urging him not to.  B/c of co-conspirator’s “hard-headed and erratic” nature, he could have “reasonably foreseen” that Co-con. might kill someone other than assigned target.

3. Bridges - D recruited two friends to help him hold back another person’s supporters while D fights this guy.  Two friends bring guns, end up killing people during fight.

4. Alvarez - Drug buy - undercover agents.  Shootout ensues, agent killed.  Lookout D, motel manager D, another D who introduced parties - all convicted of 2nd degree murder.  None themselves killed undercover agent.

5. Interstate Circuit - Two movie theater chains and 8 independent distributors conspire to fix prices in violation of the Sherman Anti-Trush Act.  Distributors individually receive a letter setting terms of new pricing.  Don’t communicate with each other, though.

6. Alvarez 2 - D charged with being part of conspiracy to import marijuana.  D never said part of conspiracy, just nodded&smiled to Q if would help off-load the plane.  Sufficient proof he agreed to take part in scheme.

7. Krulewitch - D and partner had induced and persuaded another woman to go to Florida for the purpose of prostitution.  A hearsay conversation takes place a month after the arrest of D, which confirms his role in the conspiracy. [said “We better cover up” for D]

8. Lauria - Phone answering service has prostitutes using it.  Owner of service is aware of their illegal activities.  Arrested conspiracy to commit prostitution.  Not guilty. [note:  this case used previously in Fountain for a conviction of a more serious offence –murder]

XIX.  Trial Process
A. To be relevant, evidence must be both probative and material (irrelevant evidence is inadmissible)


a.  probative - any evidence that tends to make a proposition more likely (doesn’t 
have to be dispositive)


b. material - under applicable law, proposition/allegation must be 



relevant (no evidence for irrelevant allegations)


c. relevant but inadmissible (not all relevante evidence is admissible)



i. privileged (value these over the truth-seeking function/they impede the 


truth-seeking function)




a.  patient-doctor




b.  attorney-client




c.  priest-pentient




d. spousal privilege - can’t force a spouse to testify against another 



spouse




e. Fifth Amendment



ii. hearsay




a. not reliable enough. raises Confrontation clause issues.




b. exceptions - excited utterance,  conspiracy



iii. Prejudicial




a. evidence must be excluded if its probative value is outweighed 



by its prejudicial effect / affects result in an “improper” way (e.g., 



jury will overestimate the evidence’s probative value or make jury 



unduly hostile to one party)



iv. limited purpose


d. exception – both highly probative and highly prejudicial – judges must consider 
using alternate methods for conveying info in less prejudicial fashion (Queen)

B.  Character - never an issue in criminal prosecution unless D chooses to make it one.(404b/403 p.26)

1.  Rule – other crimes may not be introduced (or any other evidence designed 
to show “bad character”) in order to show accused had evil disposition and 
therefore was more likely to commit the offense charged.



a.  policy – tendency of judge/jury is to over-estimate a vicious record



b. entire focus of trial could be diverted by dispute about whether other 


crimes were in fact committed



c. ex-prisoner has “paid debt to society,” shouldn’t have to answer again 


for old crimes


2. “Impeachment exception” – if accused chooses to testify in own defense, 
prosecution can ask about other crimes (during cross-examine) to impeach 
credibility of accused’s testimony (but this is not supposed to provide affirmative 
support for prosecution’s case – only for purposes of judging credibility of D’s 
testimony)



a.  probs – if D presents alibi as to [burglary], prior examples of [burglary] 

will be allowed to “impeach testimony.” (difficult for defense to use 


strongest defense w/o introducing highly prejudicial information).



b.  more probs – crimes of dishonesty (perjury), where D wants to testify 


in own defense.


3.  May submit evidence if tends to establish (from dissent)



i.  motive



ii.  intent



iii.  absence of mistake or accident



iv.  common scheme/plan embracing commission of 2 or more crimes 


such that proof of one tends to establish other (see signature exception)



v.  identity of person charged w/crime



vi. opportunity/preparation/plan


4.  Exception – “signature exception” – Rex v. Smith – “brides in the bath” – 3 
of D’s wives die in similar fashion after signing will in his favor.  Prosecution 
allowed to submit evidence of prior two to prove last one.



a.  rule – for crimes “nearly identical in method, where device used is like 


a signature,” and prior crimes proved by a “preponderance of evidence” 


(not “beyond a reasonable doubt”), then evidence is admissible. [note, this 


only goes toward proving that this is a signature crime, not as to other 


elements]




i.  ** this rule extends to any prior act/crime where there is 




“reasonable doubt,” including crimes that one has been acquitted 



of. (this nullifies Cardozo’s dicta from Zackowitz)





a.  Natapoff *example of how evidence can be 





admissible for some purposes but not others



ii. general standard for evidence - a preponderance of the 




evidence - more likely than not to prove



b. what is a signature crime?




i.  “so peculiarly distinctive that one must logically say work of 



same person” (Hills)





a. cases where evidence admitted






i.  Howard – 3 robberies w/in 5 months, wearing 





handkerchiefs, used employee entrance before 





closing, employees lie down on floor, robbers flee 





w/cash






ii.  Bryant – 2 similar crimes, geographically close, 





old women, beat severely around head.


5. Sex offense exception



i.  evidence of D’s commission of another offense of sexual 



assault is admissible, and may be considered for its bearing 




on any matter to which it is relevant (not conviction, 




mere evidence)


6. Effectiveness of Jury Instructions



a.  few areas where courts have held cautionary instructions are inadequate 

to eliminate severe prejudicial effects.




i.  exception – Jackson – judge must decide away from jury 



whether a confession by accused is involuntary before allowing 



jury to hear.



b. Cautionary instructions are particularly ineffective w/confessions and 


evidence of prior crimes.

C. Proof Beyond a Reasonable Doubt


1.  Winship – DP clause protects the accused against conviction except upon 
proof beyond a reasonable doubt of every fact necessary to constitute the crime 
charged.



a. every element must be proven beyond a reasonable doubt




i. never D’s burden to disprove his own guilt.



b. reasons in favor:




i. reduces risk of factual error




ii.  stakes high (liberty and social stigma)




iii.  makes ordinary citizen makes convictions/law respected


2. meaning of “reasonable doubt” – can only convict if feel an abiding 
conviction, “to a moral certainty,” of truth of charge (Sandoval)



a.  courts may not quantify (e.g., scale of 1 to 10 - McCullough)



b.  courts must be careful w/approximations – “grave 




uncertainty”/“substantial doubt” not approximate (Cage)



c. ***courts may give NO instruction as to reasonable doubt meaning 


(Walton)


3. Judge/Jury - as Matter of Law – if judge concludes given evidence that 
reasonable doubt or lack of it is fairly possible, must let jury decide.  If not, then 
must issue decision as matter of law.

D. Allocating the Burden of Proof

1. Constitutional limits


a.  legislature may not declare an individual guilty or presumptively guilty of a 
crime.


b. Prosecution has the burden of proof for every element of offense


c.  D may face the “burden of production” to present evidence to raise an 
affirmative defense.



i. D only bears this burden if prosecution has already proved all the 


elements of the crime beyond a reasonable doubt.


ii.  Patterson = when constitutionally OK to shift both burden of 



production and persuasion to the D (affirmative defenses)

E. Presumptions - when you can instruct jury to presume


1. conclusive - a presumption requiring an inference to be drawn no matter how 
much evidence refutes the presumed fact. (Constitutional limit – b/c renders 

presumed fact immaterial, it is unconstitutional whenever the presumed fact is 
constitutionally required for conviction)



a. SC - can’t instruct this unless it is always true  (Patterson?)




i. otherwise eases the prosecutor’s burden of proving an element



b. Sandstrom - can’t ease gov burden of proof w/presumption unless 


always true.  (and since this is virtually never true, can’t use mandatory 


presumptions, either)



c. Mullaney - created a rebuttable presumption.  but b/c was conclusive 


(rebuttable) presumption, impermissibly shifted the burden.

2. permissive - a jury may draw the inference from a basic or presumed fact.  



a. Constitutional limit – presumption must hold true “more likely than not” 

on facts of case.  Also may not be sole and sufficient basis for finding of 


guilty.




i. County Court – guns in handbag in car.  Jury allowed to draw 



inference that guns belonged to all four people in the car.  Held 



constitutional


3. rebuttable - presumption may be countered.


4. mandatory - requires the jury to draw an inference, but the inference may be 
rebutted.



a. Constitutional limit – presumption must hold true beyond a reasonable 


doubt on facts of case.

F.  Attorney-Client
1. attorney’s duties


a. confidentiality - covers client’s admission of guilt



i. does not extend to a client’s announced plans to engage in future 



criminal conduct.




a. first duty - to dissuade client from unlawful conduct (perjury)





i. if can’t dissuade, then withdraw






a. if close to trial, “tells” court that ethical problem






b. also “tells” client to lie to attney





ii.  other options - “narrative”

b. duty of candor toward the tribunal (as officer of the court)

c. NO duty when client wants to present perjured testimony


i. no constitutional right to attorney who will assist in perjury (Nix)
2. Client’s rights


a. right to effective counsel

b. right to confidentiality

c. right to testify
Cases

1. Zackowitz - D gets into argument with mechanics after they insult his wife.  Takes gun from home and in ensuing fight kills one.  D has 2 other guns and tear-gas gun at home.  Court held admission of this evidence ruled more prejudicial than probative.
2. Patterson - D borrows rifle and goes to where ex-wife staying with lover.  Shoots her lover in the head.  Court rules NY’s statute allocating the burden of proof to the D for the affirmative defense of emotional distress does not violate constitutional DP.

3. Sandstrom – D admits killing but introduces evidence refuting that it was intentional.  Jury instruction:  “the law presumes that a person intends the ordinary consequences of his voluntary acts.” No further explanation.  Held unconstitutional.  Conclusive presumption (intent deemed to be established regardless of D’s proof), also doesn’t satisfy Winship/Mullaney – intent specific element of offense.

4. Nix - (defendant) Defense attorney tells client not to testify falsely, and that if he does testify he will advise Court what he’s doing and that attney feels client is committing perjury.  Also that he may be allowed to attempt to impeach this testimony.  Court holds that attorney’s duty of confidentiality, which covers client’s admission of guilt, does not extend to a client’s announced plans to engage in future criminal conduct.

XX.  Punishment
A.  Retributive - punishment as a moral exaction of payment for a wrong.


1. b/c you “deserve punished.”  moral order that needs to be restored by 
punishment (Kant)

B. Utilitarian - betterment of greater society


1.  deterrence


2. incapacitation - can’t commit crimes while incarcerated, therefore money is 
worth it.



i. DiIulio (but 2M prisoners is enough - also should not be given for lesser 


drug offenses)



ii. criticism - social cost:  deterrence factor is reduced when everyone in a 


specific community has been incarcerated

C. Rehabilitation - every individual in a state has certain fundamental rights as a human being, which should not be forfeited b/c committed a crime

