I. Structure of the Criminal Rule

A. ACT + INTENT= LIABILITY
B. First Determine the Rule

C. Then Measure the D’s conduct against the rule

II. THE ACT REQUIREMENT

A. All crimes require a D to commit a voluntary criminal act

i. The act can be a positive act or an omission (failure to act when there is a legal duty to do so)

ii. Rule does not punish people for bad thoughts

iii. Positive Acts
a. Voluntariness requirement.

All physical acts must be voluntary to constitute an actus reas. A “voluntary” act is any act that is the result of conscious and volitional movement. 

iv. Movement by another (Involuntary)= NOT a voluntary act- NO actus reas
If D is physically moved by another, there is no actus reas.

1. Martin

a) Rule: involuntariness is a defense to the act requirement

b) Read the statutory element “appears in any public place” to contain a voluntariness requirement

c) The Ct. held that since D was not present on the highway due to his own volitional movement, he could not be punished
2. Winzar (contra Martin)

a) Rule: no voluntariness requirement in the statute (“found drunk” on the highway)

3. MPC: Codifies voluntariness requirement for all crimes

a) But D conduct need only “include” a voluntary act or 

b) Omission to perform an act of which is physically capable

v. Automatan

If a D is acting as an automatan whose mind is not engaged at the time of the act, there is no valid actus reus

1. Newton

a) D shot police officer after he was shot and claimed he was unconscious at the time his hand pulled trigger, Ct. he could argue to jury there was no actus reas

b) Unconscious action can qualify as involuntary (where subject physically acts in fact but is not, at the time, conscious of acting)

(1) Note role of jury instruction in defining rule for the case & basis for appeal

(2) Self- Induced unconsciousness not a defense (voluntary intoxication)

2. What is unconscious action? “without any control by the mind” (law can’t deter involuntary movement)
a) Could be spasm, reflex action, convulsion, act done by a person not conscious of what he’s doing

b) Doesn’t include habit, impulses, thoughtlessness, self-induced

a. Habit- still considered voluntary

b. Possession- Most jurisdictions hold that possession is not an act unless the possessor knew of his control of the item for a sufficient period to have been able to terminate his possession

3. MPC involuntary acts:

i. Reflex or convulsion

a. People v. Newton (D claimed he shot police officer out of unconscious, reflexive action)

ii. Bodily movement during unconscious or sleep

a. People v. Cogdon (D killed her daughter while sleepwalking, was treated for the problem for awhile)

iii. Hypnosis or under hypnotic suggestion

a. Most jurisdictions have NOT adopted hypnosis as a basis for “involuntary” act because hypnosis may simply make it easier for a D to commit an act she already intended to commit.

iv. Bodily movement not otherwise the product of the effort or determination of the actor, either conscious or habitual

a. Martin v. State (D was physically carried out of his home and charged with being intoxicated in public)

v. Extending the period of actus reus

By extending the period of actus reus, an act that otherwise be viewed as involuntary is deemed a voluntary act.

This focuses on whether D’s conduct includes a voluntary act or omission at some earlier point in time.

i. Epileptic Reflexes

a. Ordinarily, reflex or seizure actions do NOT constitute a voluntary act

b. However, if a D was aware that she is susceptible to such problems, the court may stretch the period of actus reus to include the time when the D knowingly took the risk of an attack

c. In this, the act is voluntary

1. People v. Decina

a. D knows he is subject to attacks but decides to drive anyway

b. Rule: Knowingly creating risk of involuntary action may create basis for liability

1. Note role of risk/likelihood in creating D knowledge

2. Note expansion of relevant timeframe from moment of “act” to course of conduct leading up to “act”

a. D committed a voluntary act because his actus reus began when he decided to drive with his condition

vi. Overview

a) We have a “voluntary act” requirement because  punishing for involuntary acts does not satisfy two key purposes of punishment: deterrence and retribution

b) A person who is unaware that she is acting ordinarily cannot be deterred and the retributivist theory of punishment is based upon the assumption that the D freely chose to commit a crime
c) Law does not punish for bad thoughts because it would punish too many people, and there would be a lack of adminstrability (subjectiveness, mere fantasies, freedom of mind)

OMISSIONS

I. GENERAL RULE

a. Generally, there is no legal duty to help another facing harm. 

b. Failure to act only constitutes an actus reus when there is some other specific duty to act imposed by law

II. POPE v. STATE (Good Samaritan did not acquire duty)

a. D witnessed beating of a child, failed to come to child’s aid, had no liability cause she had no specific duty to come to the child’s aid

b. Statute imposed liability only on certain classes of people

c. Pope cared for child, kept in home for 3 days, witnessed abuse, did nothing

d. No duty. Her good deed did not give rise to duty, and presence of mother made court reluctant to confer duty/authority

e. Mother’s insanity irrelevant to duty question

Four bases for finding duty 

                     Ability to help and knowledge of duty

A. In most jurisdictions, there is a duty to help only if the D can do so without risk of serious harm to himself and the D knows of those facts that create the duty to act
(JONES v. UNITED STATES (failed to feed child living at home))
1. Statute (Either a crim. Or civil statute imposes a duty of care for another)

2. Status (where one stands in a certain status relationship to another, i.e. parent-child, employer- employee, spouse-spouse, owner-customer)

3. Contract (one assumes a contractual duty to care for another, i.e. babysitter or caretaker)

4. Voluntary assuming care & Seclusion

a. Where one has voluntarily assumed the care of another and so secluded the helpless person as to prevent others from rendering aid

1. STATUTE

III. Heitzman (non resident daughter did nothing to stop abuse of parent)
a. Statute says “any person who…willfully permits” elder abuse

b. Court read it as limited to those who already had a duty under tort law

c. Literal reading of “any person” would be too broad and vague to be constitutional (legality) (create too much potential liability)

B. Pope ( She was not under the class of persons in the statute, so she had no legal duty)

2. STATUS
IV. Beardsley (cited in Jones)

a. Man lacked duty of care to woman (not his wife) who overdosed in his house
                  i. Exception, even though duty is only extended if there is no risk of creating substantial body harm- some courts say it is not extended to the mother- cause the mother’s obligation to her children always takes precedence over her own interest in independent and physical safety

3. CONTRACT

a. Fact dispute in Jones, did he have a contractual relationship (she claimed she paid him)?

                 4. VOLUNTARY ASSUMPTION AND PERIL
V. Regina v. Stone & Dobinson (couple let elderly sister living with them die)

a. Duty arose from her living with them, blood relative, they had “undertaken” duty to wash her, tried to provide some care

VI. Oliver (woman had duty to drunk man who came to her house and overdosed)

a. Duty arose from “combination of events” including that the victim was already drunk, she took him out of a public place, gave him spoon, knew his condition

VII. Putting the victim in peril
Once the D has put the victim in peril, a duty to help is triggered.

a) Jones v. State

i. D’s rape of 12 year old triggered duty to save her when she jumped into a creek to kill herself

VIII. Terminating Treatment v. Assisted Suicide (What is an omission?)
A. A physician’s discontinuance of medical care for a terminally ill patient is typically treated as a failure to provide help for someone in the physician’s care. Absent a duty to continue care, the physician’s act of omission is not considered culpable conduct.

a. Barber (doctors lacked duty to provide heroic life sustaining measures after they are deemed futile; treats terminating treatment as an omission)

b. Robertson commentary (difficulty in distinguishing passive (letting die) from active (pulling the plug)

c. Cruzan v. Director (Contra view)
i. Scalia rejects distinction between “active” suicide and “passive” declining treatment, concluding that if state can regulate the first it can regulate the second

ii.  Still suicide cause you don’t have patient’s consent
IX. Good Samaritan Laws

a. A few jurisdictions have adopted good Samaritan laws that impose an obligation to rescue a person in emergency situations (Minnesota and Vermont)

b. Others have enacted reporting laws

X. Status Offenses

i. D may not be convicted for merely having a status or condition.

ii. There must be a positive act or failure to act when there is a duty to do so
iii. Bowers v. Hardwick

a. Supreme Ct. has also implied that while a state may criminalize homosexual acts, it may not criminalize the mere status of being a homosexual

MENS REA

I. Different crimes require different mental states. The mens rea requirement focuses on levels of awareness and intentionality with which the D acted. 

A. Every element of every offense has a requisite intent- the intent must be found/proven before the D can be found guilty

a. Legal issue: what is the requisite intent for a given element of the offense?

i. Read the statute and/or the cases interpreting the offense

ii. Think about what intent level would protect the values of the statute

b. Factual issue: What was the D’s ACTUAL intent? 

i. Infer actual intent from extrinsic evidence

MPC- DEFINITIONS

a. Purpose= conduct is “conscious object”, what they intended to accomplish; specific intent; what he wants to do or wants to have happen
b. Knowledge= awareness of circumstances or practical certainty of result

c. Recklessness= conscious awareness of substantial unjustifiable risk

d. Negligence= unaware of risk but should have been; gross deviance from standard of care of a reasonable person

Purposely

a. Intent to, “with specific intent”, “intentionally”
i. Just knowing of the attendant cirucumstances still counts as purpose (if he is aware of the existence of such circumstances or he believes or hopes that they exist- knowledge will qualify both as knowledge and as purpose)
b. Purposely is ordinarily not required

i. For most crimes it will not be this high. The D’s knowledge of the consequences of his acts will suffice.

ii. However, there are a few crimes where the prosecution must prove that the D had a specific purpose in mind and intended the harmful consequences of his acts.

Example: Treason, first degree murder

Knowingly (Intentionally, willfully, “specific intent”)
If virtually or practically certain that her conduct will lead to a particular result. 

a. Willful ignorance/ deliberate ignorance doctrine
i. Under willful blindness doctrine, if a D strongly suspects the fact but consciously avoids learning the truth so he or she will not be certain, the courts will nonetheless find that the D acted “knowingly”

ii. This elevates reckless thought into knowledge

A. United States v. Jewell

i. D did not look in secret compartment so he could claim he did not know he was transporting drugs, ct. found constructive knowledge based upon deliberate ignorance doctrine

RECKLESSLY

A person acts recklessly if he/she realizes there is a substantial and unjustifiable risk that his or her conduct will cause harm but consciously disregards that risk.

A. Recklessly is a subjective standard, it requires that the D personally realized the risk and disregarded it

B. Nature of Risk- MPC requires that the risk be of such a nature and degree that, even knowing the nature and purpose of the D’s actions, his conduct still involves a gross deviation from the conduct of a law abiding person in the same situation

C. Default Level- In most crimes, the minimum level is recklessly
D. Recklessly v. Knowingly

a. Matter of degree

b. If D is so aware of a risk that he/she is virtually certain it will occur, then the D is acting knowingly

c. If D is aware of a risk, but not as certain it will occur, the D may be acting recklessly. 

NEGLIGENTLY (without due care, negligently)

A person acts negligently if he or she is unaware  and takes a risk that an ordinary person would not take

A. Objective Standard

Focus is not on the D’s state of mind, but what risks the D should have known he was taking

A. By acting negligently, the D is acting below the standard of care an ordinary person would have met

B. This is rarely used for criminal offenses. 

MPC COMMENTARY

a. Must establish appropriate level of intent for each “material element of offense”, which include conduct, circumstances, result

MENTAL STATES:

1. Maliciously / Recklessly
A. Regina v. Cunningham
a. D almost asphyixiated a woman when he tore gas meter off wall

b. Mere act of ripping out gas meter did not establish intent. Jury must find either purposefulness or that he was aware of (foresaw) risk and acted anyway

c. Rejected lower court’s equation of “malicious” with “wicked” and stated that it means only that the D foresaw that his acts might cause harm, but nevertheless engaged in them (i.e. acted recklessly)

B. Regina v. Faulkner
a. Sailor stealing rum , lit a match, and ship caught fire

b. Although sailor’s actions were wrong, he could not be guilty of acting “maliciously” in setting the fire unless he considered the risk of causing a fire and disregarded it (i.e. unless he acted recklessly)

2. Intentionally

A. In some situations it means the D has the purpose to create a specific harmful result (purposely) and in other situations the D need only be aware that his acts may cause a specific result (Knowledge)

3. Negligently 

A. Courts require a higher showing of negligence than in tort. It means not exercising the standard of care a reasonable person would under the circumstances

i. Santillones v. New Mexico
a. In crim, negligence has a higher requirement than just for ordinary civil negligence

4. Willfully

Has various meanings. 

1. Sometimes means doing an act with the purpose of violating the law. 

2.However, it can also mean intentionally doing an act knowing its likely consequences. 

3. It can also mean that the D intended his act and that act had harmful or illegal consequences.

5. General intent v. Specific intent
a. General intent

i. The D need not intend the consequences of his acts

ii. Battery (The d need only realize that by engaging in the act, there is a substantial likliehood that he/she would harm another. Did not need to intend to cause a specific harm- Recklessly)

b. Specific Intent

a. Certain crimes require a higher level of intent

b. D must act with either the intent to commit a crime or an intent to cause a specific result

i. Burglary which requires the D enter a building with intent to commit a felony thereon (`Purposely)

Conditional Intent

A. Conditional intent is ok if consonant with legislative intent
i. Holloway v. United States- Carjacking, would have killed if the car was not given to him 

MISTAKE OF FACT

a. IF the D did not form the mens rea necessary for the crime because he/she made a key mistake of fact
b. Mistake of fact is a full defense because the D did not form the mens rea for the crime.

1. General Rule

a. Ignorance or mistake of fact precludes criminal liability if the mistake means the D lacks a mental state essential to the crime charged.

i. The D’s mistake eliminates/ “negatives” the intent required for an element

iii. MPC- “Ignorance or mistake is a defense when it negatives the existence of a state of mind  that is commission of an offense…”
iv.  Is essentially a claim that the D did not have the mens rea for all of the material elements of the crime. 

v. If the element is strict liability, MOF is no defense

2. Application of Mistake of Fact

A. In order to determine whether a MOF applies, 

i. need to determine material elements (what D needed to know to be guilty of the crime)

ii. That the D was ignorant or mistaken to a material element

iii. If the D is ignorant or mistaken as to a material element that does not require mens rea, then the defense will not apply

A. Morally wrong- the mens rea for this mistake of fact is irrelevant because it is morally wrong:

i. Regina v. Prince 

a. Issue: how to treat the “under 16” element where D made a reasonable mistake regarding age

b. Bramwell “lesser wrongs doctrine”- what he did was wrong so his intent to age is irrelevant 

c. Brett (dissent): D’s mistake of fact eliminates his “criminal mind”, mens rea required for liability

ii. White v. Case
a. D convicted of abandoning his pregnant wife, didn’t matter that he didn’t know she was pregnant, it was morally wrong

iii. Criticisms of morally wrong approach

a. It assumes that everyone in the society thinks the same things are morally wrong

B. Legislative Intent
1. Determine whether it would be allowed to examine the legislative history and purpose of a statute. If purpose of statute would be frustrated by allowing the defense, courts will find the contested element not to be material.

i. People v. Olsen

a. The ct. held that a reasonable mistake as to the victim’s  age was not defense to a charge of lewd or lascivious conduct with a child under the age of 14 years  because the public policy of the statutes was to protect children as much as possible and, therefore, not allow a defense of mistake of fact, even if it reasonable. 

i. Mistake of age is generally not a defense.

a. Most jurisdictions do not allow a mistake of age defense to statutory rape, even if the D’s mistake is reasonable. 

C. Jurisdictional Elements

i. Same as “non material elements” –

D. Reasonableness Requirement

a. If mistake of fact is a defense, an honest mistake by the defense should satisfy and the D’s mistake need not be reasonable

b. Either the D has the mens rea for the crime or a mistake  has negated his mens rea

c. MPC- An honest mistake is sufficient if it negatives the state of mind required for the crime

d. Some jurisdictions hold it to be reasonable- If Negligence is the standard- it HAS to be a reasonable mistake of fact.
E. Transferred Intent
a. As long as the D has the requisite intent to commit a crime, it ordinarily does not matter if the D injures someone other than the intended victim. 

b. D tries to shoot A, but strikes B. D’s intent to harm A applies to the attack on B.

STRICT LIABILITY 

A. No intent required (entire offense or single element)

B.  D is guilty of the crime even if he honestly and reasonably believed his conduct was proper
C. Prosecution has no responsibility of proving a culpable mens rea

D. Typically imposed for two types of crimes:

i. Public Welfare Offenses

a. Dotterweich- pharmaceutical company convicted of shipping misbranded products. No evidence knew or should have known but held guilty/ Sale of Misbranded Article
i. “Regulatory measures” and social protection

b. Balint- did not require prosecution to prove that D knew he was selling a prohibited drug/ Sale of prohibited drugs

c. Today such statutes typically require a culpable mens rea

ii. Common Law Morality Crimes

A. Morality offenses include:

i. Statutory Rape:

a. D is guilty regardless of whether he honestly and reasonably believed that the female was old enough to consent to sexual intercourse. 

b. MPC holds that a mistake to age, even reasonable, is not a defense to statutory rape
c. However, some states do allow the defense of a reasonable mistake (People v. Hernandez)- a good faith belief that a victim was 18 years old or more was a defense to a charge of statutory rape

     ii. No mistake of fact or ignorance defense
a. Regina v. Prince- didn’t matter that he had no mens rea in regards to her age- because it was a wrong act to take from her father
b. Decisional rule: We don’t care about your state of mind because the wrong that has been done is what the statute is about.
c. White v. State- didn’t that he had no mens rea regarding her pregnancy- it was a wrong act to leave your wife. 

ii. Bigamy

a. D is guilty even if the D has an honest and reasonable belief that she is no longer married to prior spouse. 

a. State v. Woods- D entered divorce decree and remarried- held for strict liability- was a mistake of fact (it was a legal fact) so it was a mistake of law- individual interpretations of the law is no defense
iii. Policies for strict liability upholding morality:

a. Deter immoral conduct as much as possible (don’t leave your wife)

b. Protect certain classes of victims (pregnant)

c. Avoid difficulty of proving intent in intimate relations (statutory rape)

iv. Rationale for Strict Liability:

a. Deterring risky behaviors (those engaging in high risk activities will do so more carefully)
b. Recognizing public welfare as paramount (because penalties for public welfare offenses are typically minor, the public interest’s in safety outweighs the individual D’s interest in being judged by his moral culpability. 

v. Criticisms

a. Disfavor strict liability crimes because punishment should be based on a D’s culpable intent

b. Does not even require showing that the D acted negligently

c. A D may have taken ALL precautions and still be held liable for the crime

d. D’s only option is not to engage in the regulated activity at all

vi. MPC

a. Rejects the concept of strict liability crimes and requires some form of culpability for each material element of an offense
b. The MPC recognizes strict liability for violations that cannot result in imprisonment or probation but may result in fines

c. Under the policy that the D’s act must be culpable to commit a crime

vii. Identifying Strict Liability Crimes

a. General Rule- Common law offenses are presumed NOT to be strict liability crimes even if the statute does not expressly mention a mens rea. 

b. Morissette v. United States

i. Ct. interpreted “Knowingly Converts” in the statute- so that it required knowledge that property belong to another, i.e. wrongful of the conversion
ii. Emphasized that there is a general presumption of the intent requirement

a. Statutory silence will NOT be construed as eliminating intent

iii. Justifications and parameters for SL offenses
a. Public welfare health/ safety offenses

b. New regulatory rather than old “bad” offenses

c. Controls a dangerous thing

d. Has a small fine or penalty

e. Low reputational harms

 Mistake of Law

1. General Rule: Generally NOT a defense, UNLESS is it a mistake of fact

a. Policy: Law presumes that everyone knows the requirements of the laws themselves and most statutes do not make it relevant (aka. Material element) that you have to KNOW whether or not  what you are doing is legal or illegal 

2. Exceptions: 

3. i. D has been officially misled as to the law 

A. By an interpretation of a statute or law relating to the offense officially made or issued by a public servant, agency or legal body empowered w/ the privilege of administering such statute of law

1. Reliance on an Invalid Statute

Rule: If the D relies on a statute that the courts later strike down, mistake of law IS a defense (MPC)

i. When he acts in reasonable reliance upon an official statement of the law, afterward determined to be invalid or erroneous, contained in a statute, or other enactment

(a) Misreading of a Law is INSUFFICIENT
i.  Marrero: D’s personal interpretation of the law is irrelevant unless the statute makes KNOWING what the statute means a material element; this was not the case. Even if it is a reasonable reading of the law. 

ii. Policy: If that was the standard: every D could claim to have misinterpreted the law. Would just have a bunch of people evading criminal responsibility. 

2. Reliance on a Judicial Decision

A. General Rule: If the State’s highest court had interpreted the law as permitting the D’s conduct, the D may rely upon that decision even if that court, or the Supreme Court, later changes its interpretation.

B. Albertini ( The D acted during a window of time when he reasonably believed that his acts were protected. He cannot be convicted for acting in reliance on that opinion at least until the Supreme Court had granted certiorari. 

i. Due Process: A person who holds the latest controlling court opinion declaring his activities constitutionally protected should be able to depend on that ruling to protect like activities from criminal conviction until that opinion is reversed.

3. Reliance on Official Interpretation
A. General rule: IF a controlling authority issues an interpretation of the law permitting the D’s conduct, mistake of law may be a defense.

B. Not all jurisdictions accept this exception. 

i. Hopkins v. State ( Ct. held that advice given by a public official even a State’s atty. That a contemplated act is not criminal will not excuse an offender, if as a matter of law, the act performed DID amount to a violation of the law 

i. Ct. held ignorance of the law will not exclude its violation

C. Reliance on advice of counsel- generally NOT a MOL defense

i. Relying on the mistaken advice of one’s counsel is ordinarily not sufficient to raise a mistake of law defense unless the lawyer’s advice negates the D’s mens rea for the crime

D. Defense of official reliance by MPC has achieved widespread acceptance
“Under entrapment by estoppel, SC held it to be a violation of due process to convict a defendant for conduct that governmental representatives had earlier in their official capacity stated was lawful” (contrast to hopkins v. state, 2)
Exception 2: Mistake of Fact: 
i. General rule; If the statute makes legal awareness of something an element, then mistake of law functions exactly like a mistake of fact and IS a defense because it negates the requisite intent

E.g., the circumstances of the crime have a legal nature:
ii. “husband,” “property belonging to another”
A. MPC: 2.04 (1) ( Ignorance or mistake as to a matter of fact or law is a defense if it negatives the purpose, belief, recklessness, or negligence required to establish a material element of the offense
i. Regina v. Smith( D was charged with damaging any property belonging to another. He claims that he mistakenly believed that under the law the property he destroyed belonged to him. Ct. interpreted the statute that the intent HAD to be there to destroy property of another- And if not- it was a mistake of fact to the LEGAL status of the property. 

ii. State v. Woods ( Woman got divorced; honestly thought that he wasn’t her husband anymore (legal status- AND fact) and got married. There was a material element of the statute was that she knew it was a husband, if she did not- it was a mistake of law and a defense.
ii. Terms like “willfully/knowingly violates this statute” MAY imply a legal knowledge requirement . Each Case the Cts. can make a slightly different decision about what those terms mean. 
iii. "willful" or "knowingly:" These words in a statute give rise to the question of whether D must be aware of the existence of the law he is breaking.  

B. Cheek

i. Because statute made awareness of illegality a material element (“willfully”), Cheek’s honest belief that wages are not income was a defense
ii. Willfully meant D intentionally violated a known legal duty. 

iii. Because D claimed that he honestly, even though unreasonably, believed that he was not required to pay taxes, D’s good faith belief undermined the prosecution’s claim that he acted willfully

iv. Policy: Tax laws- complex- Congress has made specific intent an element because Congress does not want to criminalize people who don’t understand what is going on

                              A. Mere Disagreement w/ the law is INSUFFICIENT

                             i. General Rule: If a D knows what the law requires but simply disagree with that law,  there is no mistake of law defense.

v. Cheek- However, his legal opinion that the tax code is unconstitutional not a defense- he knows what his legal obligations are he just chose to not fulfill them.
              i. Opposite interpretation of Willfully:

i. a.
Bryan v. U.S.: In interpreting the willful requirement, the C held that D must act with knowledge that his conduct was unlawful, but not that he knew of the existence of the statute with which he was charged.
1. Statute says “willfully” deal in firearms without a federal license
                  C.  Knowledge of the Statute Necessary: Liparota
1. Statute says “knowingly uses … in any manner not authorized by this statute”
2. Court says MOL is a defense, defendant must have knowledge of the regulation that makes the action unlawful; “concerned about criminalizing “a broad range of apparently innocent conduct”
vi. Ratzlaf

1. Statute says “willfully violating” the anti-structuring statute
2. Court says MOL is a defense, defendant must know of the existence and meaning the of the criminal statute he was violating 

3. He not only had to have knowledge of the bank’s reporting req. but also that the structuring he undertook to evade it constituted a criminal offense

4. Policy: did not want to criminalize otherwise innocent conduct (you can innocently without violating any law, structure transactions to avoid tax)

D. No Knowledge Necessary: International Minerals

1. Statute says “knowingly violate” regulation re corrosive liquids
2. Court says: MOL no defense, defendant need only act knowingly; do Not need to know the existing and meaning of the regulation its actions violated
3. Court says lack of knowledge of general unlawfully is a defense, but defendant need not know of the particular statute (i.e. its enough to know its generally illegal
Exception 3: Lack of Reasonable Notice of the Law

General rule: Due Process requires that a D have sufficient notice as to what acts constitute a violation of the law.

i. Courts have generally interpreted this exception narrowly

E. Lambert ( D was charged with failing to register as a convicted person upon her arrival in Los Angeles. She had no notice of the reporting requirement and claimed ignorance of the law. Ct. held that in this narrow circumstance: Due Process requires that the D be afforded a Defense. This is limited to situations where:
a. D’s conduct is wholly passive

b. There is no actual notice of the law

c. The violation involves a regulatory offense

i. Ct. held that Gov. had to show that she had some likelihood of knowing something about her obligation; Had to show knowledge or likelihood of knowledge of duty; can’t hold a person guilty for just being there.

ii. Where a law abiding and prudent person would not have learned of the law’s existence there should be exculpation. 
iii. This case is generally never followed

F. Cultural Defenses
General rule: Ds are expected to leave according to the standards of the community in which they live. Accordingly, cultural defenses are rarely allowed, although they may mitigate a D’s punishment.

i. Relationship between mistake of law principles, internalization of community norms, and diversity

a. There is no generally recognized “cultural defense” to crimes. 
Proportionality
A. General rule: Punishment should be proportional to the seriousness of the crime. (MPC)

i. Too little punishment doesn’t deter crim. Behavior and allow a D to profit from the crime. Too much punishment: creates sympathy for D and disrespect for the law.

B. Constitutional Principles

i. Eighth Amendment: Excessive bail shall not be required, not excessive fines imposed, not cruel and unusual punishments inflicted. 

ii. Solem v. Helm: Life in prison w/out possibility for parole for violating three strikes rule; disproportionate under Eighth Amendment

iii. Harmelin v. Michigan: Ct. held the eighth amendment upheld no proportionality guarantee and did not equate it with cruel and unusual. 
iv. Ct. interpreted the Eighth Amendment to prevent judges from imposing “unusual penalties not prescribed by law.”
v. Holds Death is DIFFERENT. 
vi. Eighth Amendment does not require strict proportionality between crime and sentence. Rather, it forbids only extreme sentences that are grossly disproportionate to the crime.  (Possession of 650 grams of cocaine and given a life sentence was NOT deemed grossly disproportionate)
C. Proportionality Test:
i. Harmelin v. Michigan: Kennedy, concurring: Three Factors:

1. The inherent gravity of the offense

2. The sentences imposed for similarly grave offenses in the same jurisdiction

3. Sentences imposed for the same crime in other jurisdictions

ii. State and Fed. Cts. tend to interpret Kennedy’s concurring opinion as preserving the proportionality requirement.

iii. State constitutions- many have their own prohibitions of cruel and unusual punishment and most require that “all penalties shall be proportioned to the nature of the offense”

a. Grossly Disproportionate Sentences include:

i. Thomas v. State ( D sentenced to 20 years prison for slapping his wife. Overturned as unproportional.

ii. State v. Bartlett( Mandatory 40 year term of imprisonment for two counts of statutory rape – violated eighth amendment. 

iii. Contra: Hawkins v. Hargett ( Applying Kennedy test, upheld a sentence for 100 years with possibility of parole for the rape and robbery of a woman by a nearly 14 year old perpetrator. 

LEGALITY

A. Under common law, the courts had residual power to determine when a violation of society’s morals constituted a crime.

B. Today, the legislature determines the legality of the behavior.

1. Principle of Legality

A. In America( A person may not be punished unless that person’s conduct was defined as criminal BEFORE the D acted.

i. Not all Harmful or Immoral acts are crimes ( Conduct must be specifically prohibited before it may be abolished

2. Rationale:

A. Provide notice of what conduct is unlawful

B. Confine the discretion of the police in their enforcement of the laws

C. To prevent judges and juries from arbitrarily creating new crimes

D. To ensure that the criminal law only operates prospectively 

3. Constitutional Principles in Regards to Legality
i. Prohibition ex post facto laws

a. Constitution prohibits punishing a person for an offense that was not created until after the D’s act

ii. Due Process Clause

a. Requires notice before a person may be convicted of a crime, clarity as to the meaning of the law, and sufficient specificity to prevent arbitrary enforcement by law enforcement authorities
4. Cases- Tension: Should the Legislature or the Court decide?
i. United States v. Ragen( Just because juries decide what is reasonable does not make it unconstitutionally vague; There will always be some notion of uncertainty in the law that is left to the juries
A. Shaw v. Director of Public Prosecutions

i. D was convicted of several crimes associated with the publication of a directory of prostitutes, with the offense “conspiracy to corrupt public morals”. 

ii. Vague nature of the charge allowed the jury to decide on a case by case basis whether improper behavior should constituted a crime.

iii. Upheld in England; would have violated the principles here. (Dissent: Courts can’t create new offenses for individuals; Keep it to the legislature)

iv. Policy: No one should be punished for something that is not expressly forbidden by the law. Judges should not create new crimes, criminal law should operate only prospectively, crimes must be defined within a sufficient provision to serve as a guide to lawful conduct and to confine the discretion of police and prosecutors. 

B. Keeler v. Superior Court 

A. D was convicted of murder for killing the fetus inside his pregnant wife, the statute of murder was as the “unlawful killing of a human being” and the Ct. narrowly interpreted the statute, saying that the legislature did not include a fetus for a reason, said that 

1.under due process there was not actual notice that his act would be defined as murder, and even if there was such a ruling, it would operate prospectively and 

2.not reach the D’s act (ex facto principles)-

3. said that terms of statute need to be sufficiently explicit to inform those who are subject to it what conduct on their part will render them liable to penalties.
B. Under principle of legality, new legal definitions may only be applied prospectively.

C. Didn’t matter that his behavior was improper or immoral
C. State v. Miranda: Ct. ruled that under statute he does have a duty, however it should not be interpreted retroactively to him. 

i. It can now apply to other people but not to him (Ct. made a new interpretation of the law that stated he had a duty, you can’t enforce that NOW because he didn’t know he had a duty). 

D. Imprecise Statutory Language Violates Principles of Legality

A. City of Chicago v. Morales: 
i. Statute that used “loiter” which meant to remain in any one place with no apparent purpose was constituted as too vague in enforcing; if it is so vague and standardless it leaves the public wondering what conduct is prohibited- NO STANDARDS OF CONDUCT
ii. It did NOT put a reasonable person on notice for avoiding the conduct

iii. Vagueness Test:

a. May fail to provide the kind of notice that will enable ordinary people to understand what conduct it prohibits

b. May authorize and even encourage arbitrary and discriminatory enforcement
iv. Policy: Would basically give police officers unlimited discretion.
a. This needs to have a harmful purpose or only to gang members; it basically applies to everyone who might happen to talk to a gang member and they would have no idea they were engaging in forbidden loitering

B. Papachristou v. City of Jacksonville ( Vagrancy type laws; Statute was vague and allowed arbitrary and discriminatory enforcement by the police. 
HOMICIDE
A. Definition: Killing of a human being by another human being. 

B. INTENT separates the degree of murder

1.  Premeditated,
2.  Intentional Murder

3. Knowing Murder

A.Key words: Willful, deliberate, lie in wait, poison, weapon- reasonable inferences allowed

B. About time; not about heinousness of time

C. Two standards for Premeditation:
a. Policy behind premeditation: Ds who act “cold bloodedly” are more dangerous, more deserving of punishment, and more easily deterred because they considered their acts and their consequences of them before killing

i. Standard 1: NO TIME IS TOO SHORT

a. Carroll- Ct. holds that No time is too short, if you do it intentionally and deliberately- the fact that you do it at that moment is enough. Guy waited five minutes and shot her- doesn’t matter could have shot her instantaneously-D remembered the gun, took it down, and shot his wife- that is premeditation, willful and deliberate
ii. Purpose: Society would be completely unprotected if the law permitted a blind of irresistible impulse or inability to control oneself as a justification for reducing a murder in degree

iv. Many cts. follow this approach

v. Young v. State- premeditation and deliberation may be formed while the killer is pressing the trigger that fired the fatal shot…no appreciable space of time  between the formation of the intention to kill and the act of killing. 
iii. NEED SOME TIME

a. Guthrie- Ct. holds that d”s act in removing the gloves, approaching the victim, pulling a knife from his pocket constituted premeditation. Held that “some time” must be needed between the formulation of the intent to kill and the actual killing, that there must be an opportunity for some reflection on the intention to kill before it is formed.

b. Distinguished from Carroll- there has to be a difference between one who meditates an intent to kill and executes it verses the one who kills on sudden impulse- one is more “bad” than the other

c. Proof of Premeditation: Relevant factors to consider to determine whether it is premeditation: 1. Relationship of the accused and the victim and its condition at the time of the homicide, 2. Whether type of weapon utilized and place where the killing took place represented plan or preparation, 3. Presence of a reason or motive to deliberately take life – no ONE factor is controlling
d. Anderson: D killed girl w/ multiple wounds on body and blood all over the house, Ct. applied factors found there was no evidence D planned the killing, nothing in prior relationships between D and victim which gave him a motive to kill her, and manner of killing suggested an explosion of violence rather than a preconceived design.

e. CON of this case: Is impassioned killing less than cold blooded thought out killing? 

f. Most courts have not adopted this strict approach because it constrains the prosecution’s ability to prove premeditation

g. Factors:

1. “Planning Activity”- facts regarding the defendant’s behavior prior to killing which might indicate a design to take life

2. Facts about the D’s prior relationship or behavior w/ the victim which might indicate a motive to kill

3. Evidence regarding the nature or manner of the killing which indicate a deliberate intention to kill according to a preconceived design

4. MPC approach- All you need is an intentional killing, you don’t need premeditation. 

Manslaughter is the killing of another human being w/out malice
1. VOLUNTARY MANSLAUGHTER

A. Rule: A killing that may otherwise be considered murder because the D acted with the intent to kill may constitute only voluntary manslaughter if the D killed in a “sudden heat of passion” in response to a legally adequate provocation- intentional killing without malice

B. Policy: Even if the law does not completely excuse the D’s conduct, it is willing to mitigate culpability because society recognizes the “frailty of human nature”.

i. Lack of thinking about it, blaming the victim a little- I am less culpable because I was provoked by this victim

C. Three Scenarios:

1. Common law: Provocation

a. Provoked in such a away that any reasonable person might have lost it- it is human nature- anybody could have done it- this is NOT a defense is a reduction in liability or a justification

b. It is NOT subjective

c. Matter of law- Ct. decides what provocation is, has to fall within the accepted provocations that the courts have decided will warrant inquiry 

d. 3 REQUIREMENTS:

h. Actual heat of passion

a. D must be actually provoked – If the D is not enraged at that point, even though someone in the situation else in this situation might have been, this defense does not apply

ii. Legally adequate provocation
a. Not all acts trigger the provocation defense. There are specific common law claims for provocation:

i. Extreme assault or battery upon the D
iii. Mutual combat

iv. D’s illegal arrest

v. Injury or serious abuse of a close relative of the D’s

vi. Sudden discovery off a spouse’s adultery

1. SEXUAL INFIDELITY AS PROVOCATION

A. The law has traditionally regarded sexual infidelity as adequate provocation

i. Critique- this provocation defense is dominated by men- there is nothing forgivable to violence against women or violence in general

ii. Most women don’t kill their unfaithful male partners- so why should we hold men to a standard that women clearly exceed?

B. Courts that permit sudden discovery of sexual infidelity to qualify as a potential basis for a heat of passion claim nonetheless interpret the boundaries of this category narrowly

i. Dennis v. State (HAVE TO BE HAVING SEX)

a.  D found wife in a sexually suggestive position with another man, shot the man. Ct. found that it was only a legally adequate provocation if the D had suddenly discovered sexual intercourse was taking place, not other sorts of sexual intimacy or sexual contact

ii. State v. Turner- (have to be MARRIED)
Woman shot unfaithful man- Ct. held that voluntary manslaughter instructions were not required because the D and her victim were not married, although they had lived together for many years (Why is this different?)

 4. HOMOSEXUAL ADVANCES AS PROVOCATIVE ACTS
A. Trial judges have allowed D’s to raise a provocation defense in a number of recent cases in which a man killed in response to an unwelcome, though nonviolent, homosexual advance 

i. Several courts have held this to be insufficient as a matter of law

TWO STANDARDS FOR INTERPRETING WHAT A LEGALLY ADEQUATE PROVOCATION: 

e. DEPEND ON THE CATEGORIES:

f. Words alone are NOT ENOUGH (as a matter of law)
i. Girouard v. State- Ct. held that provocation must be calculated to inflame the passion of a reasonable man and tend to cause him to act for the moment from passion rather than reason 

ii. Ct. held that words alone are NOT adequate provocation and that words regarded as “fighting words” in the community have no recognition as adequate provocation in the eyes of the law. 

iii. Decide as a matter of law- words alone aren’t enough- don’t even let jury decide

iv. Policy: We can’t let all horrible domestic disputes result in manslaughter
g. WHAT IS REASONABLE- Would the provocation inflame a reasonable person?

i. Standard measures the D by societal norms but does not limit the defense to rigid, predetermined categories- jury determines whether it would inflame a reasonable person
iv. Maher v. People, Ct. holds that words alone might be enough (Woods, friend tells him they had sex, he shoots the guy)- if the jury decides a reasonable person might have thought so, 
v. Unless it is a category that no reasonable question could ever be provoked, it goes to the jury
vi. Thought that the excited and great perspiration exhibited on entering the saloon, the hasty manner in which he approached and fired the pistol at Hunt, the jury might have found that it was reasonable

vii. Ct. held that manslaughter happens when,at the time of the act, the man is disturbed or obscured by passion to an extent which might render ordinary men, of fair average disposition, liable to act rashly or without due deliberation or reflection, and from passion rather than judgment- SET ORDINARY HUMAN NATURE AS THE STANDARD and that it should be a question of FACT for the jury to see if it was reasonable under all the circumstances of the case and to determine whether the provocation was sufficient or reasonable

viii. Give to jury to decide if it is reasonable enough to warrant a provocation as a matter of law (matter of fact determines what a matter of law is)

g. Sliding Scale- Greater the provocation, the greater the emphasis is placed on the extraordinary character of the situation as opposed to the deficiency in his own character

h. Policy against the provocation defense: Reasonable people do not kill no matter how much they are provoked and even enraged people do not retain the capacity to control homicidal or any other kind of aggressive desires- it is not easy to kill- even when one is enraged

i. Policy FOR provocation as partial defense: An individual is to some extent morally justified in making a punitive return against someone who intentionally causes him serious offense- involves moral wrongs by both parties- blameworthiness of the victim’s conduct is taken into account

j. Contra- just because someone acted immorally doesn’t make his life less deserving of protection by society
iii. Absence of cooling time- To much time cannot have elapsed between the time of the provocation and the act of the killing.  If it has, the D is NOT entitled to a provocation mitigation. 

A. Common law view: Too long a lapse of time between the provocation and the act of killing will render the provocation inadequate “as a matter of law” and therefore deprive the D of the right to an instruction on voluntary manslaughter.
i. United States v. Bourdeaux- D found this his mom had been raped by victim. D and friends beat up victim. D then came back later and slashed his throat. 
ii. Ct. found that the evidence of a prior argument was insufficient to give a voluntary manslaughter instruction because of facts such as “rape had occurred much earlier in the day, fatal act was committed well after beating of victim”.

ii. Ct. found that there would be no “rational basis for the jury to find that D killed V in the heat of passion. 
Sub thing
B. Rekindling Doctrine- The cooling time limitation can sometimes be surmounted by the argument that an event immediately preceding the homicide had rekindled the earlier provocation. 
i. But many Cts. refuse to take into account ‘rekindling” 

ii. State v. Gounagias- Victim sodomized D, And D was continually taunted

a. Two weeks later, D killed V and Ct. held that the legally sufficient provoking event had occurred two weeks earlier and the interval was an adequate cooling time as a matter of law. 

iii. Commonwealth v. Leclair

a. D suspected his wife of infidelity- when he saw it, strangled her

b. Ct. said that his suspicions provided adequate cooling time and no manslaughter instructions were required 
C. Modern Law approach:  Some courts, however, permit the jury to make the judgment whether sufficient cooling time has elapsed

i.  Long Smoldering Reaction- even if considerable time has elapsed since the provoking act, the D may still be entitled to a manslaughter instruction if the heat of passion has been building up since the provocation:

People v. Berry

a. Provoked D waited in V’s apt. 20 hours before killing her, Ct. held that D was entitled to a manslaughter instruction, cause jury found the passage of time AGGRAVATED rather than cooled down D

**** If the D takes too much time to respond to act of provocation, the prosecution may argue that passions have cooled and the D’s reaction was “premeditated” revenge constituting first degree murder

VICTIMS OTHER THAN THE PROVOKER

A. Most courts recognize provocation only when the D kills the person who provoked him or her.  (Tex. Penal Code- Provocation must be given by the individual killed or another acting w/ the person killed)

B. Exception:  If the D intends to kill the provoking party, but accidentally kills another, the court may still allow the provocation defense

i. State v. Mauricio

i. D shot a bystander thinking that it was the person who provoked him. Ct. held that a murder conviction was insufficient on the ground that the jury should have received voluntary manslaughter instruction

C. DOES NOT APPLY TO BYSTANDERS WHO WERE NEITHER ASSOCIATED WITH THE PROVOKER NOR IS THE ACCIDENTAL VICTIM OF RAGE- WHEN THE D INTENDED TO KILL A BYSTANDER BECAUSE OF PROVOCATION BY SOMEONE ELSE

i. Rex v. Scriva- Father who watched car driver hurt his daughter ran after car driver, was restrained by bystander, and stabbed bystander.

ii. People v. Spurlin- D killed his wife over an argument and then killed sleeping sons

ii. IN BOTH these cases, cts. held that no provocation defense was available w/ respect to charges of murdering the nonprovoking relatives or bystanders

iii. Contra argument- once someone is out of control- you can’t rationally expect them to rationally direct their anger

DEFENDANTS WHO ELICIT PROVOCATION

A. Regina v. Johnson

i. D made provoking remarks to P, P then retaliated, D killed him

ii. TC held that you can’t elicit provocative conduct and then rely on it as provocation

iii. AC held that just because his behavior sparked a reaction in others, which lead him to lose his self control, does not mean that he was not also provoked
2. MPC: Extreme Emotional Distress

A. A killing which would otherwise constitute murder is reduced to manslaughter if it is committed under the influence of extreme mental or emotional disturbance for which there is a reasonable explanation or excuse. 
(you could be under EED for all the legal provocations)
B. Put yourself in the position of the D’ circumstances (Subjective) and then determine what is reasonable to do (objective)

i. Cassasa v. State- Ct. held that where the D acted under the influence of extreme emotional disturbance for which there was a reasonable expectation or excuse- places the burden on the D, Ct. held that the ultimate test of reasonableness is OBJECTIVE

a. Takes off the notion that there must be a spontaneous reaction; it may be a sig. mental trauma that has affected D’s mind for a substantial period of time- staying in the subconscious and coming to the fore all of a sudden.

b. Elements for Extreme Emotional disturbance:

i. The particular D must have “acted under the influence of extreme emotional disturbance”
(jury decides this- subjective standard)
ii. There must have been a “reasonable explanation or excuse” for such extreme emotional disturbance, “the reasonableness of which is to be determined from the viewpoint of a person in the D’s situation under the circumstances as D believed them to be”.
-( then jury evaluates the reasonableness through his eyes)
i. Viewing the subjective, internal situation in which the found himself and the external circumstances as her perceived them at the time, however inaccurate the perception may have been and assessing from that standpoint whether the explanation or excuse for his emotional disturbance was reasonable, so as to entitle him to a reduction of the crime

ii. Ct.  holds that a reasonable explanation must exist for the D’s reaction- mere personality disorders are not sufficient, Ct, held that D had no reasonable basis in the D’s emotional makeup for his reaction
iii. Reasonableness is determined from the perspective of a person in the D’s situation under the circumstances as D believes them to be. 

c. Telling the jury to have empathy for the person’s situation, then ask them what was a reasonable reaction to come out of it

A. At least 14 states have adopted, in whole or in part, MPC’s extreme emotional disturbance formula for reducing murder to manslaughter

B. MPC Distinctions from Common Law:
1. Don’t necessarily have to be provoked by anything:

a. State v. Elliot

i. D was scared of brother for a long time, killed him for no reason

ii. Ct. ruled for the extreme emotional disturbance- stating that it does not have to be in “hot blood” but rather brought upon a significant mental trauma that caused the D to brood for a long period of time and then react violently, seemingly w/out provocation.

2. Words alone MIGHT be enough
a. People v. Walker 

i. D gets into altercation w/ Victim after a long bout of money trouble, shoots victim- Dissenting judge reiterates that E.e.d. was formulated to specifically discard the notion that “words were not adequate provocation”.

NOTES ON THE REASONABLE PERSON REQUIREMENT

A.Both common law and the MPC require an objective standard of reasonableness for provocation or e.e.d

1. MPC Solution

a. Cassassa- The test is “Whether the D acted Under the influence of extreme emotional disturbance for which there is reasonable explanation or excuse, and then directs that the determination of the reasonableness of the explanation or excuse shall be made “from the viewpoint of a person in the actor’s situation under as he believes them to be”- whether the actor’s loss of self control can be understood in terms that arouse sympathy in the ordinary citizen
1. Problems

a) Age and Gender

i. Camplin- standard of self control to be demanded of a person is that of a person of the sex and age of the D.

b) Culture

i. Should the D’s response be assessed from the perspective of the reasonable person of his cultural background?

a. If not, could result in discrimination and injustice

c) Battered Women

i. State v. McClain

     i. D shot and killed man who she lived with for nine years in a troubled relationship. Suffered from battered woman’s syndrome.

i. Ct. held that this was irrelevant of whether the victim’s conduct was adequately provocative because that inquiry requires app. Of the ‘reasonable person’ test. Has to be an ordinary person who is a battered spouse- would they act that way?

ii. MPC formulation might allow this from e.e.d from the long lasting emotional trauma

d) Mental Disorder

A. State v. Klimas

i. D shot and killed wife after intense relationship and claimed he was severely depressed

ii. Trial judge ruled it was irrelevant and therefore inadmissible

iii. Was this an error? YES, because under e.e.d. – you have to judge by what a reasonable person would do under those circumstances (i.e. what a reasonable depressed person would do)
A. The proper standard was the reasonable man devoid of any particular characteristics of the accused?

A.  Bedder v. D.P.P. – Affirmed that doctrine (Taunted by impotence)

i. Jury was instructed : Would a reasonable man who was not impotent have reacted in the same way?

C. Doctrine changed- Camplin- found that the provocation would have been sufficient to cause a reasonable person of the d’s age to lose his self control

i. Ct. found that since provocation by words often focuses on some characteristic of the person, the change in law allowing words and taunts to constitute adequate provocation would be ineffectual if the D had to be assumed to lack such a characteristic, so the person should be assumed to to share the characteristics of the D relevant to the words or taunt. SELF CONTROL- However it should be reasonable self control, without regard to any special characteristics of the person
ii. Sex and age of the accused- reasonable standard

But in other respects sharing some of the accused’s characteristics as they think would affect the gravity of the provocation to him

(CONSIDER THE CHARACTERISTICS OF THE PERSON, YET HOLD THEM TO AN ORDINARY STANDARD OF SELF CONTROL) Does this make sense? “The reasonable glue sniffer?” – but that is what we do under e.e.d!

d) This has now been abandoned in England, and now it is “The jury must think that the circumstances were such as to make the loss of self control sufficiently excusable to reduce the gravity of the offense from murder to manslaughter”
e) It is hard to balance human nature and the power of emotions and not allowing someone to rely upon their own violent disposition

INVOLUNTARY MANSLAUGHTER
Unintended homicide is committed without due caution and circumspection
(Any Non Intentional Murder)
· more than negligent

· Recklessness + willfully wanton conduct = harm very Grave and likelihood was high.

· Not necessarily deprived indifference to human life

i.e. like meant to scare someone but she dies (aware she had a weak heart)

Common Law: Unintentional Wanton and Reckless Disregard of a risk

A. Welansky v. Commonwealth- Ct. held that even though the D was apparently unaware of the risk at the club and was not even present when the fire occurred, he was grossly negligent in its operation by the exit doors being locked and inaccessible. The conditions under which he operated the club justified criminal punishment once the accidental killing occurred. 

B. Holds that whether or not he knew of the risk is irrelevant because he should have known- hold him guilty of involuntary manslaughter because the jurisdiction did not have a criminal negligence category

C.  If he knew of the facts that would indicate danger, that is the same as knowing danger (recklessness), however if he was so stupid NOT to know- he cannot escape the imputation of reckless or wanton conduct.  A man may be reckless within the meaning of the law although he himself thought he was careful. 
D. Hold him to a gross negligence standard that would otherwise fit into the MPC gross negligent homicide standard

2. MPC- recklessness: Consciously disregarding a substantial and unjustiable risk this his conduct will cause that result (not conscious creation of that risk)
A. Welansky would have not met this factors: He did not CONSCIOUSLY KNOW the risk, and it was substantial and unjustifiable- but did not meet it

B. Homicide is manslaughter when it is committed recklessly. 

C. A person acts recklessly when respect to the death of another when he consciously disregards a substantial and unjustifiable risk that his conduct will cause that result.

D. The nature and degree of risk must be such that, considering all the circumstances, its disregard “involves a gross deviation from the standard of conduct that a law abiding person would observe in the actor’s situation”

MPC CRIMINAL NEGLIGENCE

A. Conduct of the accused must be such a departure from what would be the conduct of an ordinarily prudent or careful man under the same circumstances as to be incompatible with a proper regard for human life, or conduct amounting to an indifference to consequences

B. In a civil case, once negligence is proved- the degree of negligence is irrelevant, yet in a criminal court, the amount and degree of negligence is the determining question- there MUST be MENS REA

C. The negligence must have shown such disregard for the life and safety of others as to amount to a crime against the State and conduct deserving punishment

1. Rule: Failure to appreciate the risk of death of which the actor should be aware

a.If a reasonable person would not pose the same risk to human life, the D has acted negligently- gross negligence is when there is either a high likelihood of harm or risk of severe harm, or little or no social utility to the D’s risky actions.

b. Magnitude of risk v. social utility of conduct

A. State v. Barnett- Ct. held that words “gross”, “reckless”, and “culpable”- conduct must be such a departure from what would be the conduct of an ordinarily prudent or careful man under the same circumstances as to be incompatible with a proper regard for human life, or conduct amounting to an indifference to consequences- must be judged in the light of the potential danger involved in the lawful act being performed

B. Andrews v. Director of Public Prosecutions- the amount and degree of negligence are the determining question- must be mens rea – the negligence of the accused must have went beyond a mere matter of compensation to the victim and showed such disregard for the life and safety of others as to amount to a crime against the State and conduct deserving punishment
C. Welansky- The standard that he “should have known” of the risk holds D to a criminally negligent standard for his gross negligence- NOT AN INVOLUNTARY MANSLAUGHTER (under MPC)- because he did not consciously disregard a substantial and unjustifiable 

2. Contributory Negligence

a. The deceased contributory negligence or other misconduct has never afforded a defense to manslaughter

b. Dickerson v. State (D was driving slightly above speed limit, hit a car that was in the middle of the highway with lights off, and the fact that the V was grossly negligent did not mitigate the D’s manslaughter charge)

i. All that the state must prove with respect to the victim is that he was prior to the incident a live human being.

c. However, although it is not a form of defense, it can have a bearing on whether the D’s conduct was a proximate cause of death

JUSTIFICATION OF THE RISK

1. Some risks may not be negligent or reckless in view of the object for which they are taken.

a. There are two chief factors to determine a lack of reasonable care:

i. Magnitude of the risk to which other people are exposed

ii. The importance of the object to be attained by the dangerous form of activity

(It depends upon the proportion of these two elements, i.e. 

1. To expose others to danger for a disproportionate object is unreasonable

2. Whereas, an equal risk for a better cause may lawfully be run without negligence

ORDINARY CIVIL NEGLIGENCE

Usu. deals with misuse of a dangerous thing or situation (i.e. gun, car, fire in a barn
A. State v. Williams- Ct. held that even when the parent’s had no intention they were still liable for not taking their kid into doctor under civil negligence under their statute that held that criminal was the same as civil negligence just because reasonable person would have known and the baby died as a proximate result of their negligence
B. The statute was later repealed. 

1. Objective and subjective liability defined

A. Objective

i. Determine liability on the basis of general norms of proper and reasonable behavior

ii. Negligence is an objective standard as the liability turns on whether the action of the D created a risk of a kind and degree which, in the circumstances, a reasonable person would not have taken

iii. Pro- administrability

B. Subjective

i. Look at individual characteristics of the actor

ii. Premeditation and deliberation are subjective standards, they look in particular to what the D experienced

iii. Deterring negligence is hard; How can punishment for inadvertence serve to deter?

2. MPC on Liability w/out awareness

a. Awareness of the risk (recklessness) is required for manslaughter; but a person who is unaware of the risk may be punished for the crime of negligent homicide

b. This gives people a reason to take added care when acting and promote awareness

3. Another view on awareness (contra)

a. Culpability should depend on a person’s reasons for perceptive failure, not on the failure itself

4. D’s inability to conform
a. Difficulty arises from punishing the person for departing from an external or invariant standard that he or she might have been UNABLE to meet

5. MPC- Individualization

a. MPC rejects a fully individualized standard

b. There is a difference between cases if an actor is blind, just had a heart attack (ok) v. heredity, intelligence or temperament (not taken into account)

c. Like the Provocation doctrine (438)

6. Case Law on Individualization

a. Cts. Remain ambivalent or in conflict on determining the appropriate degree of individualization

i. State v. Everheart (D, because of her low IQ, did not have culpable negligence)

ii. Edgmon v. State (Individual capacities are considered for recklessness but irrelevant for criminal negligence)- since standard is one of a reasonably prudent person

Other Murder: Recklessness “plus” depraved indifference to human life

A. GROSS RECKLESSNESS (ordinary recklessness is only involuntary manslaughter)- this is often a jury question

B. Malice- depraved and malignant heart:

          i. An intention to cause death or serious bodily harm

ii. Knowledge that death or great bodily harm almost certainly will occur

iii. Gross indifference to the risk of death or great bodily harm;

C. If the D consciously takes a risk that demonstrates a wanton disregard for human life, then “gross recklessness” or malice exists and the D is guilty of this murder (as opposed to if the D does not realize the risk or does not appreciate its seriousness, or shows there is some social utility in taking it, then the D is only guilty of involuntary manslaughter)

D.  KNOWING HIGH RISK OF DEATH OR SERIOUS BODILY INJURY

i. Commonwealth v. Malone- At common law, the grand criteria that distinguishes murder from other killing was malice on part of the killer and this malice was not necessarily malevolent to the deceased particularly, but “any evil design in general; the dictate of a wicked, depraved, and malignant heart
ii. When an individual commits an act of gross recklessness for which he must reasonably anticipate that death to another is likely to result, he exhibits that “wickedness of disposition, hardness of heart, cruelty, recklessness of consequences, and a mind regardless of social duty
iii. The killing by the D resulted from an act intentionally done by the latter, in reckless and wanton disregard of the consequences which were at least sixty percent certain from his thrice attempted discharge of a gun known to contain one bullet and aimed at a vital part of V’s body.

iv.  D killed a fellow youth during the game of Russian roulette- even though he did not intend to kill the victim, by the nature of the game he knew there was a substantial and unjustifiable risk of death- it was a gross and unjustified because of the high risk of death or serious harm the negligible social utility inherent in the conduct.

. MPC CODE Definition:

i. Unintended killing is murder when it is committed recklessly  and “under circumstances” manifesting extreme indifference to the value of human life

ii. Significance of purpose or knowledge as a standard of culpability  is that purposeful or knowing homicide demonstrates indifference to human life

v. Recklessness that can be fairly assimilated to purpose or knowledge should be treated as murder, while less extreme recklessness should be punished as manslaughter (MATTER OF DEGREE)
iv. “Depraved heart regardless of human life”

3. Murder by Omission

a. A D has a duty of care may engage in grossly reckless, malicious, behavior by failing to provide the care necessary under the circumstances.

b. Death of an infant from its parents’ neglect may constitute manslaughter

b. State v. Williams (D neglected to feed his child and child died)

i. The omission of duty is in law the equivalent of an act and when death results, the standard for determination of the degree of homicide is identical.

E. State v. Davidson-D was convicted of reckless second degree murder when her two rottweilers escaped the fenced in area as they had several times before, and  as before they attacked people, this time killing someone. The ct. stated that because she selected aggressive dogs and owned a number of them in which she fostered aggressive behavior by failing to properly train the dogs that was sufficient to create an unreasonable risk and then consciously disregarded it in a manner and to the extent that it reasonably be inferred that she was extremely indifferent to the value of human life.
F. Drunk Driving Cases- Ds accused of drunk driving often argue they should convicted of only involuntary manslaughter, not second degree murder., because they were too intoxicated to realize the risk they posed to human life. 

vii. United States v. Fleming- However, Cts. usually reject that argument noting Ds are conscious of the risks when they decide to drink and drive.
viii. Malice may be established by evidence of conduct which is “reckless and wanton and a gross deviation from a reasonable standard of care, of such a nature that a jury is warranted in inferring that D was aware of a serious risk of death or serious bodily harm.” To support a conviction, the government need only have proved that D intended to operate his car in a manner in which he did with a heart that was without regard for the life and safety of others. We note that even assuming that subjective awareness of the risk is required to establish murder where the killing resulted from reckless conduct, an exception to the requirement of subjective awareness of risk is made where lack of such awareness is attributable solely to voluntary drunkenness
DEATH PENALTY

1. Purposes of Punishment

A. Retribution-
i. Proponents: A person who takes a life deserves to have his life taken and death penalty is necessary to uphold the sanctity of human life

ii. Con: Argue that the death penalty cheapens life and should be rejected

B. Deterrence

i.Ehrlich concluded that the study does serve as a deterrent

ii. Other people say no, dp deters criminal behavior no more effectively  than life imprisonment  does 

iii. Study showed 12 states w/out a dp have not had higher homicide rates than the states with it, and that 10 of 12 had rates below the ntl. average.

C. Incapacitation 

i. Pro: Serves the ultimate form of incapacitation
ii. Con: A D may also be incapacitated by a sentence of life imprisonment w/out parole 

D. Rehabilitation- it is abandoned

E. Error and Irrevocability- No margin for error

i. Execution of an innocent person is an error that cannot be corrected

ii. Hugo Bedau- a surprisingly large number of people have had convictions overturned and who have been freed from death row

iii. 1973-1993- at least 48 people have had convictions overturned and have been freed from death row- many involved complete factual innocent

iv. Many states only allow a brief period for presenting any newly discovered evidence

v. The introduction of DNA could mean that there will be more people freed or that it could prevent false accusations by maintaining accuracy BEFORE conviction

vi. Defense Counsel- concern that many lawyers appointed to handle capital trials are often insufficiently competent or committed
vii. Pro anyways- Retribution outweighs killing innocent people and are felt to outweigh the statistical certainty of killing innocents- Ernest Van Haag.

F. Discriminatory Administration

i. The amount of discretion and arbitrariness is a concern
ii. 

A. Administration of the DP
A. Bifucated Proceeding: (Separate the liability and the penalty phase)- cause if they were together they might not find someone guilty if they knew they will be killed or if the jury doesn’t like the D (there was a reason Anderson was tried to the bench)- might convict guilty so they WILL be put to death.

i. Liability phase- whether they are guilty or not under standards of homicide

ii. Penalty phase- evidence: Set of Mitigating and Aggravating Factors

B. Standard / Guidelines / the discretion of the jury must be guided- can’t just ask the jury should they die

i. Most states codify “special circumstances” that make a murder serious enough to qualify for the death penalty

ii. 

Constitutional Limitations on Imposition of the Death Penalty

1. Due Process Challenges
2. Cruel and Unusual Punishment Challenges

3. Equal Protection Challenges

A. Due Process Challenges

i. McGautha v. CA- the S.C. held that the death penalty does not violate procedural due process, even when the jury has unlimited decision making discretion

C. Cruel and Unusual Punishment 
Eighth Amendment

1. Need not be excessive

a. Punishment must not involve the unnecessary and wanton infliction of pain

b. Punishment must not be grossly out of proportion to the severity of the crime

i. Furman v. Georgia- Ct. held that capital punishment, as then administered, violated Eighth amendment cruel and unusual punishment 

ii. Douglas stressed the potential for discriminatory administration of the death penalty and Stewart stated that they cannot tolerate the infliction of a sentence of a death under legal systems that permit this unique penalty to be wantonly and so freakishly imposed

iii. States were put on notice that had to have a better system if they were to impose DP, had to impose new statutes

      ii. In reaction, may states either:
a. Enacted legislation to make capital punishment mandatory in certain cases

i. Mandatory Death Penalty Statutes- These statutes quickly came under challenge and the Ct. struck them down.
a. Woodson v. North Carolina- Ct. held that a mandatory death sentence for any first degree murder violates the 8th amendment. There has to be a possibility for discretion.  Ds should be entitled to an individualized determination. Mandatory sentences fail to provide standards that will effectively guide the jury – have to show the particularized consideration of character and record of each convicted D. 
b. Establishing guidelines to determine who would be subjected to capital punishment

ix. However, the Ct. did not hold it was unconstitutional per se, just as it was then administered.

x. Sumner  v. Shuman- Ct. struck down mandatory death penalty sentences for prisoners who kill while serving life sentences w/out possibility of parole. The Ct. stressed that the Eighth Amendment requires consideration of the character, record, and circumstances of the particular D and offense. 
xi. We can see from the effort that states reformed their statutes that there is support for DP, can’t decide that is the DP as a matter of law- but our job is to interpret the constitutional limits on those practices (Legality)
b. Establishing Guidelines to Determine who would be subjected to Capital Punishment 

A. To avoid arbitrariness challenges to death penalty statutes, many states have adopted a sentencing guidelines approach, which prescribed the factors for jurors to consider in deciding whether to impose the death penalty.

B. Challenge was then and remains today to delineate those factors narrowly enough to avoid arbitrary and capricious sentencing but broadly enough to allow for individualized consideration of the defendant’s background and crime.
I. Use of Sentencing Factors

a.Gregg v. Georgia- Decided under some circumstances that it could be constitutional. Held that Georgia had figured out a constitutional procedure for imposing the DP. Ct. held that states could constitutionally use a set of standards to guide jurors in reaching their sentencing decisions and that such standards are sufficient to protect against unconstitutional arbitrariness. 
i. The arbitrary and capricious manner can be met by a carefully drafted state that ensures that the sentencing authority is given adequate information and guidance.

ii. 

II. Mitigating Factors Should Not be Limited
i.  Lockett v. Ohio- questions posed to jury not broad enough, viewed as unconstitutional. Ct. held that any aspect of a defendant’s character or record and any of the circumstances of the offense should not be precluded from consideration.

ii. Defendant’;s Background and Emotional Circumstances
Eddings v. Oklahoma- Ct. ruled that mitigating factors the the D’s background could NOT be ruled as irrelevant and that the sentencer must give some consideration of it. 

iii. In death penalty cases, it is important to view individual differences

iv. Defendant’s good behavior in jail while awaiting trial

v. Skipper v. South Carolina- Ct. held it impermissible to exclude evidence regarding the D’s good behavior in jail while awaiting trial

vi. Defendant’s mental retardation and age

Penry v. Lynaugh- Ct. held that narrow focus of the question if “there is a probability that the D would commit criminal acts of violence that would constitute a continuing threat to society” – violated Lockett by preventing the jury to use mental retardation and abused background as mitigating factors and by precluding a “reasoned moral response” to the mitigating evidence
a. When is it constitutional to impose capital punishment on someone guilty of murder who did not actually intend to take life?  Should proportionality focus on the injury caused or the injury intended?

b. A sort of offense that does not involve taking of a life cannot be given a death penalty
c. What if the D did not intend to kill such depravity to human life that someone died? (Tison)

i. Enmund v. Florida- Ct. held that Eighth Amendment prohibits DP for a D “who does not himself kill, attempt to kill, or intend that a killing take place or that lethal force will be employed”

a. Ct. stated that it is “fundamental that ‘causing harm intentionally must be punished more severely than causing the same harm unintentionally”

ii. Tison v. Arizona (CONTRA)

a. Held that “major participation in the felony committed, combined with reckless indifference to human life, is sufficient to satisfy the Enmund culpability requirement”

b. Ct. held that where the D neither committed the killing nor actually intended to kill,  as long as the D demonstrated “major in the felony committed, combined w;/ reckless indifference to human life”. 

c. They knew nature of their father’s previous actions knew that he had a willingness to use lethal force to affect his escape.

d. Reckless indifference to human life may be as shocking morally as the “intent to kill”

e. O’Connor implies that a felony murderer who “actually killed” could be executed even with the killing was purely accidental- How does a D’s role as the “actual” killer substitute for the culpability requirement of a murderous mens rea?

f. In Callins v. Collins, Blackmun states:

i. Tension between consistency and individualized sentencing 

a. Discretion “should be controlled by clear and objective standards so as to produce non discriminatory application” however, the Constitution also requires that the sentencer be able to consider “any relevant mitigating evidence regarding the D’s character or background, and the circumstances of the particular offense”- the decision is inherently subjective- it defies the rationality and consistency required by the Constitution

g. Scalia states (contra):

i. States that the Fifth amendment clause that states “no person shall be held to answer for a capital…crime, unless on a presentment or indictment of a Grand Jury…nor be deprived of life…without due process of law- this clearly permits the DP to be imposed and establishes that it is not a cruel and unusual punishments prohibited by the eighth amendment

ii. (b) Consistency and Individualization

i. Perspective that there can be a middle ground between Scalia and Blackmun- it doesn’t have to be all or nothing between discretion and no discretion

Equal Protection Limitations

A. Majority of courts has rejected attempts to prove that capital punishments violates of the Equal Protection Clause of the 14th amendment.

B. Racial Discrimination

i. McClesky v. Kemp- S.C. held that, after it evaluated complex statistical evidence showing racially discriminatory administration of the death penalty. The Baldus study demonstrated that Black Ds who kill white victims are much more likely to receive the death penalty than whites who kill blacks. 

ii. The Ct. held that an equal protection challenge to the death penalty required clear evidence of purposeful discrimination and rejected this study as merely proof of discriminatory impact. 

ii. If randomness is completely cruel and unusual, then why isn’t systematic racism?

iii. To allege an equal protection violation, the D has the burden of proving “the existence of purposeful discrimination” and must prove that the decision makers in HIS CASE acted with discriminatory purpose

iv. McClesky would have to prove that the Georgia legislature enacted or maintained the death penalty statute because of an anticipated racially discriminatory effect. 

v. Eighth amendment- The baldus study does not prove without a doubt that in THIS CASE, race was a factor- it would need to prove that to a moral certainty.

vi. As to discretion, a system that did not allow for discretion would be totally alien to our notions of criminal justice.

vii. Rest of his claims- legislature is better suited to deal with them

1. Gender discrimination with respect to Ds

a. Women convicted of murder are underrepresented on death row

2. Assessing the constitutional doctrines

A. The death penalty is over and under regulated (over- complex, absurdly arcane and detailed) (under- turns its back on regulating the DP and no longer even attempts to meet the concerns about the arbitrary and discriminatory imposition of death)

B. Creates an impression of enormous regulatory effort but achieves negligible regulatory effects- this obscures the true nature, in which the unreviewable sentencer discretion lives on, with much the same consequences in terms of arbitrary and discriminatory sentencing patterns

RAPE

A. Forcible Non-consensual Sex.

B. 2 Requirements

1. Act- Evaluate 3 Sub-requirement
A. Use of Force
i. Most jurisdictions have force as a requirement, although several states have made rape criminal in the absence of any force or threat
I. Narrow View- 
i. No Force: Alston( Ct. held that D telling her that he was going to “fix her face”  and led girl into house, she told him she didn’t want to have sex, he pulled up a chair, forced open her legs and penetrated.  Her lack of resistance allowed ct. to hold that req. of force not met.
a. Ct. took a narrow view of force; limiting it to the D’s actions immediately preceding intercourse 

ii. No Force: Warren ( Ct. held that D lifting her off ground and carrying into woods did not manifest force because the victim didn’t manifest any evidence of non-consent, so there was no evidence of resistance- therefore the Ct. could not define force
      iii. No Force: Rusk ( Ct. held that if there is some kind of force (i.e. the keys, the  way he looked at her) that would have made a reasonable victim afraid then it was  forceable- this expands the notion of traditional force. 

a. D made the victim feel compelled to act the way he wanted her to out of fear for physical safety- a THREAT case
iii. No Force: MPC ( Any threat to which the victim was compelled to submit to any threat that would prevent resistance by a woman of ordinary resolution
      iv.Commonwealth v. Mlinarich ( Ct. held that “forcible compulsion” has to be actual physical compulsion or threat of physical compulsion, so girl who was threatened to be sent back into juvenile detention home- no force

      II. Broad View
a. Non-physical threats such as duress in regards to intellectual, moral, psychological but not economical

i.Commonwealth v. Rhodes ( Ct. held that “forcible compulsion” can be more than just physical force or violence…also connotes the act of using superior force...moral, psychological or intellectual to compel a person to do a thing against that person’s volition- broadens definition of force into “overbearing a reasonable person’s will”

b. Penetration alone can be sufficient as force w/ evidence of non-consent and fear

ii. MTS (NJ) ( Force is sex that is not consented to. There does not need to be any force extrinsic to penetration. just a showing of sexual penetration that was not consented to. 

B. Non-consent

i. Definition: Subjective state of mind of the victim. ( Is if fair to convict a D of rape when it wasn’t clear the victim thought?)

ii. Look at: 

b. Evidence/ Fact to decide whether there really was non-consent

c. Must figure out the state of mind of the victim

d. Was her non-consent of such a nature as to be fair to the D to convict him
I. Narrow View

i. MPC approach: Presumption of consent and victim must have communicated lack of consent in order to find rape; otherwise, it is unfair to the D and the resistance acts as a proxy to communication

a. Lack of Physical Resistance = Non-Consent

i. Alston- lack of physical resistance amounted to CONSENT even though there was verbal non-consent

ii. Warren- Had to give notice to the D, held that her failure to resist w/in her failure to resist when it was within her power to do so shows the impression of consent regardless of her mental state- judged her consent by her physical actions- she must communicate in some objective manner her LACK of consent
a. Fact that the woman may have complied because of a long pattern of abuse and perceived lack of power was considered insufficient.

 iii. Rusk ( Reasonable woman fear standard 

e. Inferred from the circumstances that produced fear (taking her keys)- it is non-consent because of what HE did
iv.  MPC ( Compulsion (look at force or threat of force) implies non-consent
II. Broad View
a. Minority rule: Presumption of non-consent and need to present evidence of an affirmative consent (MTS)

h. MTS ( Places burden of proof on the D. D has to show that P affirmatively and    freely gave permission to the act of sexual penetration, if not- non-consensual.
III. Deception- there is still consent

A. People v. Evans- If you are tricked into having sex, you have not been devalued of anything that warrants a cause of action.

B. Girl still consented and had sex w/ the guy even though she was initially scared. Ct. held that victim was intimidated, confused, maybe terrified, but D did not consent to actual physical force.
C. Rule: Rape cannot be achieved by fraud or trick. If there is actual consent, the nature of the act being understood, if it is not rape, absent a statute, no matter how despicable the fraud.
D. Boro v. Superior Court

i.Consent induced by fraud is just as effective as any other consent, so far as direct and immediate legal consequences are concerned- if deception doesn’t relate to the thing done but merely to the collateral matter
C. Resistance
A. A number of states have kept the resistance requirement; while others have eliminated it.
I. Narrow View:

i. Necessary Element

a. Alston- she did not resist to the sex
b. Warren: Necessary Element, had to she did not yell or scream and her resistance would have shown her non-consent and the force- but the fact that she did not meant that she could not meet the other two factors 

c. MPC ( Requires more than a “token initial resistance”
II. Broad View:

i. Rusk ( Obviated by showing of reasonable fear (still acknowledged there is a requirement, but don’t have to show it if there’s a reasonable fear)
III. Elimination: 
i. MTS ( No resistance needed; eliminated

3. Intent of the Defendant

A. Purpose:  Go out w/ intent and purpose to rape
B. Knowledge:  They don’t go out to do it but they knew they are when they are doing it.

i. Sherry- Ct. refuses to adopt a knowledge or purpose standard; There is no social utility in establishing a rule defining rape on the basis of the subjective view of the more aggressive player in the encounter. 
C. Recklessness: Disregard of a substantial and unjustifiable risk that it is happening.

i. MOF: If it is honest and subjective- may be used as a defense

ii. Alaska: D must be subjectively aware of a risk then fine because it is a subjective standard.

D. Negligence

Most jurisdictions assign negligence
i. MOF: Must be reasonable 
a. Most American jurisidictions permit a mistake defense
ii. Jury concludes that a D did not consent

iii. If you find beyond a reasonable doubt that there is no consent, then any D would be  unreasonable for finding that there was- because any reasonable person would have already known that
      A. Fischer- Ct. held that when the definition of force is expanded to non- traditional force (moral, psychological, intellectual coercion) then it is held to a negligence standard; Reasonable mistake of fact is available
E. Strict Liability

i. NO MOF

a. ii. Many jurisdictions apply strict liability
iii. Commonwealth v. Simcock- Ct. held that a belief that the victim had consented would not be a defense even if reasonable – it is analogous to the rule that a D in a stat. rape case is not entitled to an instruction that a reasonable mistake  as to the victims age is a defense.

b. Some states opt for this strict liability on the consent issue

c. Most states don’t endorse this view
      i. Fischer: SL applies to Traditional Physical Forcible Sex
ii. Commonwealth v. Ascolillo- Ct. held that an honest and reasonable mistake as to consent was not a defense to rape in MA
i. Policy: Proceed at your own risk
ii. Statutory rape- The D’s mistake of fact as to his victim’s age 

a. Some jurisdictions, however, allow a mistake defense if a reasonable person would also have believed the victim
ADMISSIBILITY OF PERSON’S PREVIOUS SEXUAL REPUTATION
A. Rape shield laws limit the scope of cross examination of a rape victim to prevent the woman and her past from being put on trial, instead of the D

B. Rape shield laws will prohibit the admissibility of evidence of the victim’s prior sexual history

C. However, even rape shield laws allow evidence of prior consensual sexual intercourse w/ D or testimony that directly refutes the rape claim
 i. State ex. Re. Pope v. Superior Ct.- Sufficient acts of probative value that can outweigh the distaste of doing this:

1. Evidence of prior consensual intercourse with the D 

2. Testimony which directly refutes physical or scientific evidence (such as victim’s loss of virginity, origin of semen)

3. Or that the complaining witness has made unsubstantiated charges of rape in the past

a. D’s right to a fair trial

i. Cts. are reluctant to enforce rape shield laws because they may impinge on the D’s right to cross examine and right to a fair trial

b. Evidentiary Rules

Two Central Concepts:

1. Probative Evidence

A. Relevance- any piece of evidence that tends to make another fact more likely to be true or not. General rule: if a piece of evidence is not relavant into anything in the case, it can not be admitted into the case. 

2. Prejudicial Value

A. Something can be relevant but if the prejudicial value of that piece of evidence outweighs its probative value- that it will sway the jury in inappropriate ways, then it is inadmissible. 
Defenses:

1. Causation
A. Did the D’s act produce the result

B. When the intended death occurs in a way not intended or the unintended death occurs in an unlikely way, the law must distinguish variations that preclude liability from variations that don’t.

C. These often occur in homicide issues.

Common Law:

Two Steps:

1. Actual cause: Was the D a link in the chain of causation?

2. Proximate Cause (legal cause): Were the D’s actions a sufficiently direct cause of the harm to warrant imposing criminal liability?

A. Actual Cause

i. Definition: Establish “but for” the D’s conduct, would the harmful result have occurred? If no, then actual cause. 

ii. People v. Acosta- Ct. held that when police were chasing the D, two helicopters involved in the pursuit collided, and three of the people in helicopters died, “But for the act of fleeing the police, the helicopters never would have been in position for the crash”- thus D’s actions were the actual cause of the crash.

B. Proximate Cause

i. After the D’s conduct is established as an actual cause of the required result, then decided if it is a sufficiently direct cause to warrant imposing criminal liability. 

ii. People v. Acosta( Ct. held that the probability of a two helicopter collision was not so extraordinary as to be unforeseeable; It was a possible consequence that reasonably might have been contemplated. It is ok if other things contribute (helicopter pilot’s negligence) as long as it is foreseeable. (He did not get convicted cause he didn’t have the malice)

a. There is no uniform standard for proximate cause. It is viewed as a matter of common sense and should exclude extraordinary results. The more important factor is foreseeability( If it is foreseeable then a proximate cause exists. 

b.Highly extraordinary result standard ( It does not involve the D’s state of mind, but focuses on the objective conditions present when he acts 

iii. Don’t have to anticipate the manner in which harm will result, only that such harm will be likely; Intervening Cause
People v. Arzon( The D set a fire on the fifth floor of a building. A separate fire broke out on the second floor and trapped the responding firefighters. One firefighter died. Ct. found both actual cause and proximate cause for murder. 
i. Rule: An individual is criminally liable if his conduct was a sufficiently direct cause of the death, and the ultimate harm is something which should have been foreseen as being reasonably related to his acts. 
a. Actual Cause: “But for” the D’s setting fire, the firefighters would not have been in the building.

b. Proximate Cause: It was foreseeable that firefighters would respond, exposing them to a life threatening situation and although technically a 2nd fire led to the firefighter’s death, D should have foreseen the possibility of the harm. D’s behavior was sufficiently dangerous to impose criminal responsibility.

i. Ct. held you don’t have to know the manner in which harm is caused, just that the harm will be caused. It was not foreseeable that there would be a second fire, but injury from any fire was foreseeable.
c. Deference to the Jury ( Ct. gives deference to trier of fact’s determination of whether a D was the cause of a harmful result. 

iv. People v. Kibbe

a. Ct. held that Ds who robbed an intoxicated victim and left him with his clothing half removed by the side of a dark road in freezing temperatures were guilty of murder when a truck struck and hit him.

b. Rule: It is not necessary that the ultimate harm be intended by the actor…it will suffice if it can be said w/out a reasonable doubt that the ultimate harm is something which should have been foreseen as being reasonably related to the acts of the accused

c. Actual Cause: “But for” the D’s acts, the victims would not have been in a position to be struck by the passing truck.

d. Proximate Cause: Because it was easily foreseeable that the victim would die on the side of the road, it was NOT NECESSARY that the exact manner be foreseeable. 

e. D’s conduct need not be the sole and exclusive factor in the victim’s death. 

f. It is sufficient if the D should have foreseen the harm that could occur. D need not foresee exactly how that harm will occur. 

iv. NARROW STANDARD:

Dangerous Conditions alone are INSUFFICIENT to prove causation; Have to wait for triggering Mechanism

a. Ct. must be satisfied that the D’s acts caused the harmful results in a way that justifies imposing criminal liability.

i. People v. Warner- Lambert Co. ( D corp. and several of its officers indicted for manslaughter when a massive explosion at one of its factories killed an employee.

ii. Although their insurance carrier had warned Ds that dangerous conditions existed in the factory, the ct. found insufficient evidence that an act by the Ds or their machinery triggered the deadly explosion. No one could prove how the explosion occurred. 
iv. Rejected Kibb standard (where it would have been enough that the Ds exposed their victim to the risk of death and that he died)

v. Ct. held that D’s actions must be a sufficiently direct cause of the ensuing death before there can be any liability

vi. Policy: When the D is engaged in socially useful conduct, courts will be more strict in requiring not only proof that the harmful result was foreseeable, but also proof that the Ds could have foreseen the manner in which the harm occurred (triggering explosion)
v. Foreseeability Standard 
A. Dangerous Conditions: Sufficient. No requirement that D foresee the manner of harm

(a) Commonwealth v. Welansky- Ct. held that Welansky was liable for involuntary manslaughter when he allowed a lack of safety exits in the club and the busboy carelessly lit a match- this is INCONSISTENT with Warner- as it deals with just exposing to the risk- it is more analogous to Kibbes

(b)  People v. Deitsch- Ct. upheld indictment for involuntary manslaughter for blocking fire escapes in clubs and held that Ds created conditions in the warehouse which they should have foreseen could result in the death in the event of a fire. 

B. 
Foreseeability Standard

i. Probability- probability as it would be understood by ordinary persons antecedent to the event, with no special access to information about the facts of the event

ii. Con- arbitrary and manipulable- it depends on the level of generality at which we choose to describe what occurred

C. Vulnerability of the victim
A.  A D takes his victim as he finds him. A d need not foresee a victim’s peculiar frailties or vulnerabilities that may aggravate the harm in order to be criminally responsible for the result. 
(a) People v. Stamp- Take the victim as you find them; not limited to those deaths which are foreseeable. 

(b) However, if an unusual disease unforeseeably contracted by the victim AFTER an assault, the D is presumably relieved of liability.

(c) This remains true even if the victim would not have contracted the disease, but for the situation created by the injuries. – Why should the D be liable if they had contracted the disease PRIOR to the D’s assault- 

(a) State v. Lane- EGGSHELL RULE

Punched guy in face. Since guy was alcoholic he was susceptible to getting punches and he died. D was convicted cause he had to take guy as he found him.

D. Medical Malpractice: Foreseeable

(a) Many courts find the initial assailant liable for the victim’s death even when significant medical error contributes to the result, unless intentional or grossly incompetent.

(b) Med. Malpractice does not constitute a superseding, intervening cause.
(c) Although Cts. Disagree about the extent which subsequent medical mistakes may bear on the initial assailant’s liability

i. Hall v. State- A person who inflicts a serious wound upon another, calculated to destroy or endanger his life, will not be relieved of responsibility, even though unskilled or improper medical treatment aggravates the wound and contributes to the death.

(d) State v. Shabazz- Even if med. Treatment is negligent, without med. Treatment, it would have been fatal in the absence of any medical treatment, at the most the med. Would have been a contributing factor, not a sole factor. 

(e) See no reason why a D who committed a homicidal act should escape criminal liability simply because the hospital contributed to death

D. Omissions
A. Failure to act, when there is a legal duty to act, is sufficient to cause a criminal result.

i. What if an intruder pushes baby into pool. Babysitter refuses to get baby out (she had a duty to). Some cts. Argue that only the intruder, not the babysitter, can plausibly be considered the cause of the child’s death. 

ii. There is rarely one but-for cause of a result: A number of conditions may be necessary for an event to occur 

a. What if the sitter’s failure to aid?  The child would not have died. 

i. One solution is to say that omissions by the passers-by are indeed necessary conditions- and thus causes- but nonculpable causes

ii. However, courts are uniformly willing to treat an omission as the legal cause of a result in situations where there is a duty to act

E. MPC Causation

A. Most state codes include no explicit rules for determining causation. In these jurisdictions, the courts are left to resolve causation issues on the basis of evolving common law principles.

B. Roughly a dozen states have adopted causation provisions based in whole or in part of the MPC formulation

F. Transferred Intent
i. D shots at A, but hits B. D is still guilty of murdering B. All jurisdictions go by this. D’s intent to kill A transferred to B.
i. You still harbor the blameworthy mental state; an unlawful intent to kill

ii. You still cause the same blameworthy result; an unlawful killing

iii. MPC:

2.03(a) 

i. provides that where the crime requires that a D intentionally cause a particular result (killing someone) that element of the crime is satisfied if the D accidentally causes that result to one person while intentionally trying to cause it to another

ii. IF you shoot someone, it goes through them and kills someone else, thus killing two people are you guilty of two murders? Jurisdictions are divided. Some say yes, some say no, only one murder.

ii. Additional Harm: IF the D intends to harm one victim, but accidentally harms another more seriously, common law holds the D responsible for the more serious harm committed.

a. Transferred intent is not confined to homicidal crimes. D trying to strike wife, hit the baby. Ct. upheld a conviction for intentionally injuring the child, even though it was a harsher penalty. 

Excuses:
A. When the D makes the socially wrong choice but does so because he was not fully capable of controlling his behavior.

B. Concession to human frailty

1. Duress- Defect of Will
A. If a D is compelled by another person’s use of force or threat of force to commit a crime, they may claim the defense of “duress”. 

i. Even a person of reasonable fortitude would have yielded to the threat- acted in circumstances so constraining that most people would have done the same

C. You were threatened and forced to do another crime and so Duress is a defense to why you committed that crime; this is different from self defense in which the offense is against the one who threatened you.

D. The threat has to be from a person; Not a natural cause

E. The threat has to be to your person and not to property or slight injury

F. It is only duress if there was no escape or alternatives

1. Common Law approach:

1. A threat of Death or Serious Bodily Harm

2. Present, Imminent, and Impending

3. Against the D or a close friend or relative

4. Creating such reasonable fear that an ordinary person would yield

5. D did not put himself in the situation

6. D did not kill another person

A. Toscano – duress

a. Ct. held that it would be for the jury to decide whether a person of reasonable firmness in his situation would have failed to seek police assistance or refused to cooperate or whether such a person would have been, unlike D, able to resist. 
i. Threat of harm traditionally must be “present, imminent and pending”

ii. Induce fear that a reasonable person would yield to

1. no duress for slight injury or property damage

iii. Future harm -> duty to escape (from control of threatening person or to seek assistance from law enforcement authorities)

iv. Court held that imminence and reasonableness of fear was question of fact for the jury – liberalized imminence requirement 

2.MPC Approach: MPC permits both justification (lesser evils) & duress (threat of harm from another person) 

1. A threat of unlawful force (doesn’t necessarily have to be serious bodily harm or death)
2. Against D or any person

3. OF the type that would cause a person of “reasonable firmness” in the D’s situation to yield

i. Situation includes taking into acct. tangible factors that would differentiate the actor from another, like his size, strength, age, or health- matters of temperament would not.

a. Regina v. Cairns- D’s small size was taken into account to the amount of resistance to be expected but his timidity was not.

b. Regina v. Bowen- A low iq. Does not suffice to be less able to withstand threats. 

c. Zelenak v. Commonwealth( Ct. held that Multiple Personality Disorder was relevant in determining whether the accused acted out of a subjectively relevant fear.

4. The D did not recklessly put himself in the situation

5. The D did not kill another person

A. Does not require “imminent threat” 

i.Toscano: Common law: Didn’t meet threat req.

ii. MPC: Future harm MAY suffice for a duress defense

F. Duress

a. Fear of…

i. Present, Imminent, and Impending- COMMON LAW

ii. Death or SBH (serious bodily harm)

iii. Reasonable fear (same inquiry as in rape)

b. Examples:

i. Mrs. Kim case where she left house and drove off but she was intoxicated at the time; she was under duress when left house b/c of threat but she didn’t have to drive a far ways while drunk. Thus, evident that she could have escaped and far enough that threat no longer imminent and so duress is not a defense. Held: Not Duress so no defense to the offense
ii. Fleming case, p855: prisoner of war who was threatened to make propaganda for the enemy or else made to walk to the worst prison around (like being sentenced to death). He was charged with collaborating with the enemy, court said the military officer not under sufficiently imminent threat; but only a “mere assertion of threat”-- court says it would be different if they actually made him start the walk and it was evident he would not survive. Held: not duress; so guilty of the offense
iii. Contento-Pachon case, p856:  guy who was threatened to be a drug swallower and he would be watched if he failed. Gun was in future, not at your head, so duty to escape, but a reasonable opportunity to escape left to jury to decide if it existed. Held: jury decides if there was a duress defense based on if there was reasonable opportunity to escape.

iv. Regina v. Ruzic 857, 

v. MPC- Has duress Defense or lesser of two evils- could be either or, or both

G. BWS: courts split if this is an excuse: i.e. see Mrs. Kim’s case

H. Most jurisdictions do not accept duress as a defense to homicide crimes; however most do allow duress for non homicide crimes

I. Battered Woman’s Syndrome- Some courts admit it- recognize that sometimes you can’t help it, shouldn’t be restricted to just killing the batterer; just as relevant as any evidence of duress; some courts don’t. These are policy decisions that make about liability. 

J. Intoxication: see under Legality
a. Asserts that the D as a result of intoxication lacked the mens rea for the requsite material element of the offense

b. It changes people intent, makes people do what they otherwise would not do--system cares about a person’s actual intent at time of act.

c. For the most part, system does NOT think it is a good excuse b/c encourages bad behavior since it excuses something people can control and b/c it is far enough away from the notion of voluntariness.

d. To what extent are we going to admit intoxication evidence on the issue of the D’s mens rea? Usually if the required mens rea is purpose or knowledge- because those are the kinds of specific focused levels of intent that intoxication is relevant to v. recklessness (general intent)- intoxication is irrelevant

e. Hood- Offense- Assault with a deadly weapon upon a police officer- specific intent crime- Can an intoxication defense hold for a specific intent crime? Usually rule is it is admissible in specific intent and not in general intent cases .Assault is an  Attempt ( a specific intent crime- requires either purpose or knowledge) you have to INTEND to do something. 

f. However, it is not specific intent for intoxication purposes- at its core it is just a violent act- and that’s what he did it’s a general intent

g. MPC permits both justification (lesser evils) & duress (threat of harm from another person) 

h. BWS: courts split over whether it should be an excuse as well as a justification

i. Fleming: military officer not under sufficiently imminent threat; “mere assertion of threats” 

j. Contento-Pachon: escapability as element of reasonableness

k. Ruzic: Canadian court invalidated statutory duress definition as too restrictive

3. INTOXICATION 

a. General Rule:  When is intoxication a defense to mens rea?

i. when the requisite mens rea is purpose or knowledge (“specific intent”), not when its recklessness or negligence (“general intent”)

b. Hood

i. refused to treat assault as a “specific intent” crime for purposes of admitting intoxication evidence, even though assault is an “attempt” which is usually treated as specific intent; intoxication policy trumped formulas about mens rea categories

c. Egelhoff

i. Supreme Court considered whether excluding evidence of intoxication for “deliberate homicide” offense might be unconstitutional b/c precluded defendant from mounting defense

Aiding and Abetting 

A. Not a separate crime

B. A theory of liability that we hold people liable for the crime actually committed by someone else( the vehicle by which we hold them guilty of a substantive offense committed by someone

ACT i. Any assistance at all   +  MENS REA: Narrow: Purpose or Broad: Knowledge- serious crime- and Reasonable Foreseeable Consequence Doctine
MENS REA

NARROW TEST: Hicks, Gladstone, MPC( Have to have the purpose to commit the substantive crime; knowledge is not enough

A. Rule: The D must help or encourage another in the commission of the crime and with the purpose of having the crime succeed. 

B. True purpose: specific intent ( PURPOSE: required to hold a person liable as an accomplice; he must actually intend his action to further the action of the principal

1. Mere Presence is NOT enough

A. Hicks v.  United States

i. Ct. held that mere presence is not enough. “Die like a man” to the victim. To be guilty of aiding and abetting the murder, the D must have spoken or acted w/ the purpose to encourage or assist another in the commission of the crime. Just because he intended to use the words that he used, that doesn’t mean that he intended they were to be understood by Rowe an encouragement to act. The focus must be on the D’s purpose when uttering the words, not the effect of the D’s conduct on the principal. 

B. Hicks Exception:

i. If the D agrees in advance to be present in order to provide moral support or assistance to the principal, accomplice liability is established- have to show a previous conspiracy between them- even if he doesn’t end up encouraging- he is guilty as if he had actively participated by words or acts of encouragement. 
C. Examples: 

i. Hicks hears that Rowe has set out to kill his own enemy, Colvard, and goes along to enjoy the spectacle.

a. Not guilty of A and A because his intention was to enjoy the spectacle, not assist or encourage Rowe in the commission of his crime. Mere presence is ordinarily insufficient to trigger accomplice liability.

ii. …Rowe’s assault on Colvard w/ satisfaction, Hicks shouts “attaboy” and “go get him”

a. Guilty of A and A if he shouts to Rowe w/ the purpose of encouraging him to commit the crime. 

b. Unlike Hicks, the words of encouragement are directed at the perpetrator not the victim.

iii. Hicks resolves to make certain Rowe succeeds- by helping if necessary.

a. Hicks has the mens rea to help Rowe- but he has NOT done any act to assist him. Therefore, Hicks is NOT guilty of aiding and abetting unless he communicates to Rowe his intent to assist.

b. IF you don’t COMMUNICATE your intent to assist then you are ok.

vii. Same situation…Hicks tells Rowe on the way that he will help him if it seems necessary.

viii. A. Guilty of aiding and abetting because he has the purpose to help Rowe as demonstrated by his prior agreement to be present
2. Intent requirement: PURPOSE

A. To be guilty as an accomplice, a D must not only know that his acts must assist the commission of the crime, but must also have the specific purpose of having the crime succeed.

B. Policy: Give individuals the maximum amount of autonomy

i. Wilson v. People

a. Wilson and Pierce talked about burglarizing the store. Pierce was burglarizing it and Wilson called the police, and was found not guilty of aiding and abetting because he didn’t have the intention for the crime to succeed.

ii. State v. Gladstone

a. D gave drug decoy name address and drew a map to drug seller’s house. TC convicted D for aiding and abetting the unlawful sale of JM- This was reversed. Even though D knew that drug dealer would probably sell MJ to decoy, he did not have a “purposive attitude” toward the sale( Was charged w/ aiding and abetting KENT’s sale of it- but it didn’t really matter( Key issue was whether he acted indifferently by providing information or did so w/ purpose of facilitating or promoting its commission. 
b. Needs a NEXUS CONNECTION w/ the person committing the crime, opposed to just sharing w/ someone else that someone is likely to commit the crime. 

c. D has to associate himself w/ the venture, and participate in it as in something that he wishes to bring abobut( that he seek by his action to make it succeed

d. Policy: It would be dangerous to hold that mere communications to the effect that another might or probably would commit a criminal offense amount to an aiding and abetting of the offense should it be committed. NEED PURPOSE as opposed to MERE KNOWLEDGE!

iii. Tests for Determining Purpose:
a. Nexus: Is there a connection between the accomplice and the principal that shows the accomplice had the purpose of aiding and abetting the principal’s commission of the crime?

i. Gladstone- Gives decoy directions to Kent’s house so Kent can sell him MJ. IF D and Kent had working relationship where Gladstone referred customers to Kent- then there would be a nexus between them and it is more likely that 

b. Stake in the Venture: The difference between knowingly aided, or purposely aided, Cts. can look to how much of a stake the accomplice has in the principal’s commission of the crime.

i. Gladstone- If he referred customers to Kent in exchange for kickbacks. 

3. MPC: A person who has the purpose of promoting or facilitating the commission of the crime.

Policy: So the business person won’t have a duty to make an exception every time he or she knows the purchaser is engaged in illegal activity. People should be allowed to carry on their lives w/out deviating every time doing so might help a person in distress or hamper the execution of a criminal plan. 

4. Criminal Facilitation:

NY:  Makes just knowingly providing aid (without a true purpose) a separate crime w/ a lesser penalty then the crime aided.

i. Definition: It is probable that he is rendering aid to a person who intends to commit a crime and engages in conduct which provides such person with means or opportunity for the commission thereof and which in fact aids a person to commit a felony.

ii. Enough that the aider believes it to be “probable” that the person aided will commit a crime.

5. BROAD TEST:

A. Knowledge is enough to convict of major crimes; Purpose was required to convict of lesser offenses
i. In some jurisdictions purposeful requirement is relaxed depending on circumstances and nature of the crime: If serious, then not needed. 
A. United States v. Fountain

i. Not necessary to prove that it was D’s purpose that Silverstein should kill the guard, it was enough that he knew when he helped Silverstein obtain the knife that Silverstein would use it to attack the guards.

ii. Cites People v. Lauria- stating that aiding and abetting murder is established by proof beyond a reasonable doubt that the supplier of the murder weapon knew the purpose for which it would be used
iii. Policy: What deters what doesn’t? Punishing aiding and abetting in knowledge of the results for serious crimes would deter; as opposed to knowledge of minor crimes which does not deter

B. Reasonable, foreseeable, natural consequence of setting criminal activity into motion
i. Ordinarily, an accomplice is only responsible for those crimes he or she purposefully helps to succeed. 

ii. A majority of jurisdictions now extend accomplice liability to both intended crimes and those criminal harms that are “reasonably foreseeable” or “the natural and probable consequence” of the D’s acts. 
iii. Reasonable Foreseeable Consequence Doctrine (Luparello): Accomplice liability is based on a different or equivalent mens rea as the principal. This equivalence is found in intentionally encouraging or assisting or influencing the act. 
a. The aider and the abetter must either intend to commit the offense or encourage or facilitate its commission. 

b.Liability is extended to reach the actual crime committed, rather than the planned or “intended” crime,  on the policy that aiders and abettors should be responsible for criminal harms they have naturally, probably, and foreseeably put in motion.
c. . His liability is vicarious…he is guilty not only of the offense he intended to facilitate or encourage, but also of any REASONABLY FORESEEABLE OFFENSE committed by the person he aids and abets.

i. People v. Luparello

a. Ct. held that D was liable for the death that happened as a result of his enlisting his friends to go seek info. From the D’s ex-girlfriend’s husband’s friend. Friends went to Martin’s w/ sword and a gun and one of the group shot Martin, w/out D’s knowledge or intent to murder him. D was trying to get info NOT trying to get the guy killed. D was found guilty of murder because the killing was reasonably foreseeable given the D’s request. 
ii. People v. Roy
a. Ct. held that it must reasonably happen from PLANNED events, not just whatever might conceivably happen. D was not guilty of an armed robbery when he just referred someone to the perpetrator to buy a hand gun. 

b. Held that it is NOT enough to show that the accomplice knew or should have known that the principal might conceivably commit the offense which the accomplice was charged w/ abiding and abetting.

c. Held that there should be a good deal more than that- a natural and probable consequence in the “ordinary course of things” presupposes an outcome with a reasonably predictable range.

iii. Where D’s partner in an illegal drug sale is found to possess a firearm while making the sale, may the D be held liable as an accomplice under the natural and probable consequences doctrine?

A. Some courts hold that as an accomplice for the possession charge the D must known at the outset of the crime , at least to a practical certainty that his confederate was carrying a gun

B. Other courts say that because the common undertaking is a dangerous violent business making the D guilty as an accomplice so long as he could have reasonably foreseen that the principal would carry a weapon
A. Some courts reject it. State v. Marr- held that the D could only be liable for convictions that “were within the area which the D procured, counseled, commanded, or encouraged”
3 .Enterprise Liability:
A. Regina v. Hyde- Joint enterprise theory – 3 ds beat up victim, one crushed his skull, all were held guilty because any of the three who foresaw a real possibility that one of the others would murder the victim could be found guilty of murder. The person who embarks on a joint enterprise knowing that his confederate may intentionally kill is taking a deliberate risk of assisting or encouraging not merely killing but murder.
Criticism of natural and probable consequence doctrine
1. THE AIDER AND ABETTOR IS NEGLIGENT IN ASSESSING THE PERPETRATOR- NOT GUILTY OF THE MOST SERIOUS CRIME- This assesses the degree of the D’s culpability for that act not by his own mental state but rather by the mental state of the perpetrator and/or the circumstances of the crime. – In this, we could assume that D was criminally negligent in failing to appreciate the risk- which would get him involuntary manslaughter- but here is it not based on that individual mental state but rather the jury’s finding that the unidentified shooter intentionally killed Martin by lying in wait. – thus D is guilty of first degree murder

2. VICARIOUS LIABILITY SHOULD NOT EXTEND TO A DIFFERENT STATE OF MIND- This permits liability to be predicated upon negligence even when the crime involved requires a different state of mind. Such is not possible as to one who has personally committed a crime, and should likewise not be the case as to those who have given aid or counsel.

3. SOME INTENT= INTENT FOR SERIOUS CRIME- It is based on the policy that if a person exhibits some intent to violate the law, we need not be concerned that the contemplated crime was far less serious than the crime which actually took place

4. LACK OF PROPORTIONALITY: This is INCONSISTENT with the notion that crim. Punishment must be proportional to the D’s culpable mental state- D should be subject to a greater penalty only when he has demonstrated a greater degree of culpability
Attempt

A. Separate crime from whatever crime itself; Punishes a D who tries to commit an offense but never completes it.

B. At common law- attempts were misdemeanors 

i. Today the usual punishment for attempt is a reduced factor of the punishment for the completed crime.

ii. In CA- attempt carries a maximum term of not more than one half of the highest maximum term authorized for the completed offense

iii. Since MPC proposals, a substantial minority of states have departed from the predominant scheme by making the punishment the same for the attempt as for the crime attempted, except for crimes punishable by death or life imprisonment
MPC: Punish attempt just as seriously as if you had committed the offense.
· Failure to accomplish crime was sheer luck.

· Punishing the anti-social disposition, moral culpability.

B. INTENT (Courts are split) 

(1) Specific Intent (Majority rule) (regardless of the substantive intent element for that crime)- harder to prove

i. A D must have the purpose to commit the crime to be found guilty of attempt, even when recklessness or some lesser mens rea would suffice for conviction of the completed offense

ii. Policy: Because attempt crimes do not require a showing of actual harm,  cts. want to be certain that giving the D’s intent it would only be a matter of time before it would cause serious harm.

(2) Regular Intent (MPC- for the offense)- whatever mens rea was determined- is the intent that is required for the crime itself

(3) Strict Liability
C. ACT

1. Dangerous proximity- need to be really close to the last step

i. Rizzo

2. Unequivocality- on its face it was indicative of the crime (hardest to prove)

3. Substantial Step corroborative of intent- it doesn’t need to be unequivocal it just needs to be a substantial step that shows intent

Mens Rea

1. Common law approach:  Specific Intent (Purpose- But Knowledge suffices if the probability is high- can infer from knowledge- specific intent)
A. Regardless of what the intent for the substantive crime is 
i. Just Playing a Trick (Lacks Mens Rea)

a. If a D just wants to scare the victim or play a practical joke, there is no attempt even if the D comes dangerously close to harming the victim. Under the common law, the D must have the purpose (specific intent) to accomplish the crime.

Recklessness or Negligence is not Sufficient

B. (b) Probability

i. It has to be high (Smallwood- difference between killing with a weapon and with AIDS)

A. The importance of the intent is not to show that the act was wicked but that it was likely to be followed by hurtful consequences. 

i. People v. Thomas

a. A person commits criminal attempt if, acting with the kind of culpability otherwise required for commission of an offense, he engages in conduct constituting a substantial step toward the commission of the offense

b. Found that the necessary potential for future harm is present not only in cases of intentional conduct but also when the D knows that the prohibited result is practically certain to occur or when he disregards a substantial risk

ii. Smallwood 

a. Ct. held that guy who had sex with people when he knew that he had AIDS was not a specific intent to kill. The death by AIDS was a not probable result of Smallwood’s actions 
to the same extent that it would be firing a weapon at them. Deals w/ the magnitude of risk that the victim is exposed.
 b. Court looks at probability of contraction of HIV, probability of death and how immediate death would be and rules not sufficiently probable.
iii. State v. Hinkhouse

a. When the D who knew he had AIDS had sex with other people explicitly made statements his intent to infect their victims that was considered enough.
iv. Attempted Manslaughter- NOT in COMMON LAW
iv. Weeks: Intent for prison guard to contract HIV when spit at him.

a. State v. Holbron- Ct. held that requirement of specific intent means that there can be no crime of attempted (involuntary) manslaughter (cause the consequence is produced recklessly), although it is widely accepted that there is a crime of attempted (voluntary) manslaughter ( D acting with a provocation to kill, kills but misses)
a. Not fair- there was no harm- specific intent
b. MPC would still convict them

7. Attendant Circumstances

A. Does specific requirement extend to the attendant circumstances that may be necessary elements of the crime attempted?

a. Majority approach: Most courts do not required that the D act with purpose as to circumstances of a crime that the D would not need to know to be guilty of the complete crime. 

b. Minority approach: Need to have purposefulness for all the element circumstances of the crime.

i. Regina v. Khan- D charged with attempted rape; Intent was the same as rape; An intention to have intercourse plus a knowledge of or recklessness as to the woman’s absence of consent

ii. Commonwealth v. Dunne- Attempt to commit statutory rape; just like the offense, it is irrelevant whether or not the D knew the victim’s age

· Probability

· If really likely for consequence to occur, probably an attempt; if not very likely, maybe not attempt.

· People v. Thomas: Specific intent not always needed; look to probability of outcome; deft only needs to have intent that the result will most likely occur; recklessness will suffice.

· Conditional Intent

· Only going to harm IF something done/not done. Intent is conditional and does not arise until some exterior condition occurs/does not occur.

· In Attempts: Deft never got to act but would have done it had there not been the interference.

· What substantial step is needed?

· How much time should be afforded to recant?

· Potential for over deterring if wouldn’t have committed the offense; under deterring if would have.

(2) Regular Intent MPC

i. Intent for substantive offense
ii. A D who acts “with the purpose of causing or with the belief that his conduct will cause” 

i. Under the MPC(  Playing a trick on someone; can still be attempt if Knowledge of likely harmful result is sufficient

(3) Strict Liability
a. United States v. Gracidas- Ulibarry( A federal statute made it criminal for a deported person to reenter, attempt to enter, or to be found in the country. Mens rea was irrelevant; his attempt to reenter Strict Liability

A.Don’t ask what intent was; can be convicted w/o intent.

B. Should we be strictly liable for attempting to do the thing if you would be strictly liable for doing the thing?

Pros

Same purpose

Public welfare regulatory offenses

Cons

Only concerned with act not intent

No real act here

Dissent: This is unfair b/c basis of attempt law is intent.

Act

A. Dangerous Proximity Test
 Distinguishes Preparation v. Attempt
King v. Barker

RULE: In order to constitute a criminal attempt, as opposed to mere preparation, the accused must have taken the last step which he was able to take along the road of his criminal intent.

A. Eagleton Test: He must have done all that he intended to do and was able to do for the purpose of effectuating his criminal purpose

B. When he stopped short of this, he still remains in the locus of innocent preparation

C. I.E. The act of firing a pistol at a man would be attempted murder, although the bullet missed him, so would pulling the trigger, although the trigger may have missed fire. However, the act of procuring and loading the pistol and lying in wait and even of presenting the pistol to him, would not constitute criminal attempts- generally been rejected

ii. People v. Rizzo
a .Ct. held that people who were going around the city looking to rob the bank were not guilty of attempt because they had not completed the last step when they had not found or reached the presence of the person they intended to rob.

b. How much has the D done and how much is there left to be contemplated?

i. Tension between the first act and the last act
B Rule: It considers those acts only as tending to the commission to the crime which are so near to its accomplishment that in all reasonable probability the crime itself would have been committed, but for timely interference. – there must be dangerous proximity to succeed.
iii. State v. Duke- Sexual predator had planned to flash lights and then take little girl home and have sex. Police officer arrested at the flashing of lights and Ct. held that the overt acts of the D were all planning and did not go far enough toward their consummation to constitute an attempt at a sexual battery
c. Policy:  Commission of the proximate act proves not merely the purpose but the firmness of the purpose; the party is really being punished for his intention, the act being required as evidence of a firm intention

d. Criticism: Gives relatively little guidance concerning when a D’s conduct sufficiently constitutes an attempt. As a result, Ct. decisions may appear arbitrary or contradictory.  What is the fine line? Standard not a rule.
iv.Affirmative Defense to Attempt:  Abandonment: 
i. Common Law: No abandonment Defense:

 The law traditionally denied any defense of abandonment, and many courts still do.

ii. To minimize the potential for unfairness, courts may therefore insist that the threshold of criminality be placed very close to the last act, even when this approach means freeing some Ds who almost certainly would not have repented

iii. Abandonment as a complete defense: But needs voluntary and complete renunciation (BOTH MPC AND COMMON LAW (in Some JURISDICTIONS):

Some states regard abandonment as a complete defense; a typical requirement is that the abandonment occur “under circumstances manifesting a voluntary and complete renunciation of the criminal purpose” 
a.People v. Johnston- D entered a gas station, demanded money, pulled a gun, when station attendant presented 50, D said “I was just kidding, forget it ever happened”- Ct. denied a renunciation defense, but several would favor it. : Once pass the dangerous proximity marker (taking a substantial step), gone too far and can’t abandon/recant.
b. RENUNCIATION NEEDS TO BE VOLUNTARY and COMPLETE

i. People v. McNeal- D accosted a girl waiting at a bus stop with knife to come to the house with intent to rape her, after awhile, D let her go and said he was sorry and would not engage in such behavior again. Ct. affirmed the conviction for attempted sexual assault, because of the victim’s “unexpected resistance” the D’s renunciation was not voluntary

c. Ross v. State- CONTRA, on similar facts, Ct. found abandonment as a matter of law, stating that the D did not fail in his attack and no one prevented him from completing it- she successfully persuaded him of his own free will, to abandon his attempt

· Abandonment

· Do we give time to abandon the offense? Maybe would have repented and not committed the crime.

· Potential for abandonment makes likelihood of outcome less.

· Evidentiary problem: Don’t know what they’re intending and nothing has happened yet.

· Courts make it harder to prove attempt so as to provide more time for abandonment.

· People v. Johnston: Once pass the dangerous proximity marker (taking a substantial step), gone too far and can’t abandon/recant.

· People v. McNeill: Abandonment must be voluntary to be not guilty.

· Ross: Court held that even though girl talked him out of it still voluntary b/c it was of his own free will.

Unequivocality Test/Res Ipsa Loquitur 
i. alternative for determining what acts suffice for attempt (once intent is proven)- looking not to how far the D has gone but how clearly his acts bespeak his intent.
a. Must be overt acts which are sufficient in themselves to declare and proclaim the guilty purpose with which they are done

i. King v. Barker(  A criminal attempt is an act which shows criminal intent on the face of it.

ii. He who takes matches to a haystack and there lights one of them and blows it out on finding that he is observed, has done an act which speaks for itself, and he is guilty of attempt accordingly 
b. This is not widely adhered to, but several jurisdictions have formulations that will resemble it. 
c. People v. Miller- As long as the equivocal quality remains, no one can say with certainty what the intent of the D is…he acts toward the commission of the crime which demonstrate unequivocally, under all the circumstances

d. McQuirter v. State

i. Guy’s following the woman and watching her and later allegedly confessing his intentions to have sex with the first woman he saw: all the steps he took were then enough. 
ii. Used racial stereotypes to show that the D’s actions demonstrated a clear intent to attack the woman
a. You have done enough 

ii. Criticism: Sets too high a barrier to conviction. As long as the D’s act is ambiguous, the D cannot be convicted even w/ the conclusive proof of mens rea. 

a. Leads to prejudicial assumptions about the way people act to lead to attempt convictions in situations where a D’s acts clearly have not passed the preparation stage
MPC Test 
MPC Criminal Attempt
A. Purposely does an act or omits an omission constituting a substantial step in course of conduct planned to culminate in commission of crime.
B. Doesn’t have to be last proximate step.
C. Substantial step must corroborate intent.
D. What else could the action mean?
Rule: 
1. The D must have been acting with the kind of culpability otherwise required for the commission of the crime which he is charged with attempting- Regular Intent. 
2. The D must have engaged in conduct which constitutes a substantial step toward commission of the crime. A substantial step must be conduct strongly corroborative of the firmness of the D’s criminal intent. 
(Not focus how much is left to do, but what has already been done)

Policy:  To catch people earlier than the “last proximate act” test but not from without immunizing them from attempt liability
A. United States v. Jackson
i. Basically same facts as Rizzo- different test: Ds went to the place contemplated for the commission of the crime and possessed the paraphernalia to be employed in the commission of the crime – loaded sawed off shotguns, extra shells, a toy revolver, handcuffs, and masks, which were specially designed for such unlawful use and which could serve no lawful purpose under the circumstances. Under the MPC, either type of conduct, standing alone, was sufficient as a matter of law to constitute a “substantial step” if it strongly corroborated their criminal purpose.
1. United States v. Harper- Ds parked in a car next to B of A w/ guns in the car.

2. Ct. reversed attempt charge, holding “the Ds never made a move toward the victims or the Bank to accomplish the criminal portion of their intended mission. They had not taken a step of such substantiality that, unless frustrated, the crime would not have occurred”. IT was just a “mere appt.”. There is a difference between causing a bill trap which will result in the appearance of potential victims and moving toward such victims with gun and mask- A FINE LINE

3. United States v. Mandujano- just words about buying heroin were construed as attempting to distribute heroin, even though it was not successful and no actual literal attempts were made to distribute, just phone calls.

4. United States v. Joyce- Ct. reversed attempt claim, stating that a conversation about buying the cocaine that broke down did not constitute an attempt. His intention was abandoned prior to the commission of a necessary and substantial step to effectuate the purchase of cocaine. All we have here is a preliminary discussion regarding the purchase of cocaine which broke down. 

A. These two cases could go either way; can either be viewed as consistent or inconsistent.

5. People v. Acosta- CONTRA- a person who orders illegal narcotics from a supplier, admits a courier into his or her home and examines the quality of the goods has unquestionably passed beyond mere preparation and come “very near” to possessing those drugs. The only remaining step between the attempt and the completed crime is the person’s acceptance of the proffered merchandise, an act entirely within his or her control.

Solicitation 
III. SOLICITATION/Murder for Hire

a. Davis (mere preparation)

b. Church (attempt, nothing more he could have done)

c. Some states hold that solicitation is not attempt b/c actor does not intend to commit act himself

1. Solicitation as an attempt

A. Cts. differ on whether solicitation constitutes an attempt

B. Recent federal cases hold that a solicitation can constitute a punishable attempt if it represents a “substantial step” under the circumstances

C. But many states adhere to the view that “no matter what act the solicitor commits, he cannot be guilty of an attempt because it was not his purpose to commit the offense personally”.

2. Solicitation as an independent crime

A. At common law, inciting or soliciting another to commit a crime was a crime itself, independent of any other offense that either party might commit

B. Now a substantial number of states have general solicitation statutes

C. MPC- purposeful solicitation presents dangers calling for preventative intervention and is sufficiently indicative of a disposition towards criminal activity to call for liability- just cause someone does not agree to commit or attempt the incited crime should not relieve the solicitor of liability
D. State v. Davis: Mere solicitation not crossing the threshold into attempt; agreement is mere solicitation. Developing a verbal arrangement, the selection of Dill to kill lourie, the delivery of a certain drawing and payment of the agreed consideration were mere acts of preparation, failing to lead directly or proximately to the consummation of the intended crime. The employment of Dill as an agent to murder Lourie was not tantamount to an attempt. (CAUSE DILL NEVER CAME CLOSE)

JUST TRYING TO GET SOMEONE ELSE TO DO IT DOESN”T CONSTITUTE MURDER>

i. 2 Issues and ways of looking at murder for hire

1. YOU don’t personally intent to kill anyone

2. Hiring someone else is a substantial step is having someone killed.

ii. This case peculiar b/c looked at intent of undercover cop who never intended to go through with the murder.
E. United States v. Church: Extensive and detailed planning more than just mere solicitation in hiring of hit man.

i. Court sort of says Davis rule was wrong.

IV. IMPOSSIBILITY

a. Legal v. factual impossibility 

i. Wouldn’t have bought if knew they were stolen- legal

ii. Factual impossibility- not a defense- just cause they were not stolen doesn’t mean that it’s a defense to your attempt??

b. MPC approach: circumstances as D believed them to be (Trying to murder with a squirt gun)- We will evaluate your attempt of what you attempted to do and if the circumstances were as you believed them to be then YES you are guilty of attempt.
c. NO OFFENSE has been committed; however attempt is trying to see if they had the INTENT for that offense; whereas a mistake of fact defense refers to where the offense HAS been committed but mistake of fact serves as a defense because they lacked the requisite mens rea

            Impossibility of Attempt

d. General Rule: Legal impossibility is a defense to attempt; factual impossibility is not.

i. Legal impossibility: With full intent to do something wrong, intent to do something illegal, but what you do is not actually illegal.

ii. Factual impossibility: Picked a pocket but it’s empty. “You missed.”

iii. MPC: If the attempted crime fails, the D will still be guilty of an attempt had the attendant circumstances been as the D believed them to be. 

e. People v. Jaffe: Intent without bad act or attempted bad act not guilty.

i. Statute said “knowingly”; can’t know something that’s not true.

f. People v. Dlugash: Guilty if had intent to do bad thing and would have been guilty if the attendant circumstances were as deft believed. (589)
g. United States v. Berrigan: Lacked extrinsic evidence that made it not a crime but intent with no crime not enough.

h. United States v. Oviedo: Cannot convict for doing things that cannot be proven to be illegal; insufficient evidence to prove had intent to sell cocaine since it wasn’t.
Conspiracy

Agreement

A. May be express or implied (it is rare for conspirators to openly agree to commit a crime)

B. One must look to circumstantial evidence to determine whether there has been such an agreement

1. Concerted Action

A. One can draw inferences from the course of conduct of the alleged conspirators. If conspirators act in a concerted manner to achieve a common object, an agreement may be inferred.

i. Interstate Circuit v. United States ( Film distributors simultaneously adopted proposals restricting the use of distributed films. Although there was no evidence that the distributors had directly agreed with each other to restrain business, their simultaneous action with similar motives established a conspiracy. 

a. They all had the similar motive- increased profits and knew of the consequence of not doing it. 

b. Did not have to find the actual agreement; it sufficed that concerted action was contemplated and invited, distributors gave their adherence to the scheme and participated in it. 

c. This was INFERRED from circumstantial evidence, EVEN IF THE DS DON’T don’t communicate; it is still an agreement because each knew that cooperation was essential and acted accordingly 

ii. Coleridge Instruction: Rex v. Murphy ( Not necessary to prove that these two parties came together and actually agreed; if you find that these two persons pursued by their acts the same object, often by the same means, one performing one part of an act and the other another part of the same act, as to complete it, that is a conspiracy
d.Policy: Concerted action both increases the likelihood that the criminal object will be successfully attained and decreases the probability that the individuals involved will depart from their path of criminality. 

2. Parallel Actions

a. If it is done without a common concert then it is NOT a conspiracy. 

b. Two Ds coincidentally engaged in parallel action to commit a crime are not guilty of conspiracy. Evidence must be a tacit agreement between them.

c. Ex. A and B happen to coincidentally rob a store. Just because they are robbing the store at the same time and engaging in parallel actions does not mean that A and B agreed with each other to commit a crime. There was no conspiracy.
3. Agreement may be demonstrated by words, actions, similar motives, or gestures, like a nod, wink, or handshake 
A. United States v. Alvarez( D was charged w/ being part of a conspiracy to import MJ. Although the D never said he was part of the conspiracy, his willingness to help off load the shipment was sufficient proof that he agreed to take part in the scheme.

B. D’s nodding his head and signifying yes was enough to suffice. \
4. Agreement w/ unknown parties

i. It is not necessary that all parties know each other or even have contact with one another. It is sufficient if the D knows he is agreeing with others to commit a crime. 

a. United States v. Alvarez ( Ct. held that Gov. is not required to prove that Alvarez had knowledge of all the details of the conspiracy or each of its members; 

b. Just have to establish his knowledge of the ESSENCE OF THE CONSPIRACY; sufficient if he knew criminal activity was GOING ON

c. A D cannot escape criminal responsibility because he did not join the conspiracy until well after its inception or because he only played a minor role in the total scheme

d. Criticism: Every part of this was completely consistent w/ innocence
5. Presence at crime scene 
A. Mere presence at a crime scene is not enough to establish agreement to participate in a crime. However, given the unlikelihood that conspirators would invite an innocent party to witness their acts, presence at a crime scene provides some evidence of an illegal agreement, especially if coupled w/ any acts by the D to help the crime occur. 

j. United States v. Garcia ( Inference of conspiracy only foreseeable when nature of the acts would logically required coordination and planning. The fact that gang members attend a function armed w/ weapons may prove that they are prepared for violence but without other evidence it does NOT establish that they have made plans to initiate it. Can’t just base it on status.
k. ii. United States v. Freeman ( A ten day voyage on a vessel that is bulging with tons of marijuana constitutes much more than a mere presence or association- the probable length of the voyage, the large quantity of MJ on board, which made it indisputable that Ds had knowledge of the marijuana- and the necessary relationship of the crew w/ the Capt.- the jury could reasonably find guilt beyond a reasonable doubt.

6. Joining Ongoing Conspiracy
i. Not all conspirators must join the conspiracy at the same time. When a D joins an ongoing conspiracy, prosecutors may use actions by co-conspirators prior to D’s joining as evidence for a conspiracy charge against him. 
Overt Act Requirement

A. Common law: Actus reas requirement was the agreement itself

B. Modern law:  Most modern statutes have added a general overt act requirement, but do not require it for conspiracies to commit the most serious offenses.

1. Definition of Overt Act:

A. Any legal or illegal act done by any of the conspirators to set the conspiracy into motion. 

B. Ex. ( A and B decide to rob a bank. A calls the bank to see what time it opens. A’s act is sufficient to be an overt act for both A and B. 

C. Statutes that are silent: 21 U.S.C.- which is silent on the overt-act req. for conspiracies to distribute illegal drugs- the S.C. has allowed proof of conviction w/out proof of an overt act

D. 18 U.S.C.- Cts. are split on whether an overt act requirement should be read into the silent statute for conspiracies to commit robbery or extortion

E. However, some states have required a more substantial overt act: Ohio- an overt act is only sufficient “when it is of a character that manifests a purpose on the part of the actor that the object of the conspiracy should be completed”- Maine- statute requires a substantial step- “Conduct which, under the circumstances in which it occurs, is strongly corroborative of the firmness of the actor’s intent to complete commission of the crime”

2. Rationale: It is to show that the conspiracy is at work and is neither a project resting solely in the minds that the conspirator is at work, and is neither a project resting solely in the minds of the conspirators nor a fully completed operation no longer in existence. 
MENS REA

A. Definition

i.Two mens rea:

a. An intent to agree

b. With the purpose to commit a crime

i. Exception: If it is a serious crime, then only need knowledge

A. Intent to Agree

i. It is essential that the D knew he is agreeing to join a conspiracy. 

B. Purpose to commit a crime

i. Most jurisdictions require a purpose to commit the crime

ii. Policy: Can’t convict everyone who simply knows that they may be giving goods to an illegal use

iii. Lauria (  Purpose may be inferred when:

1. Purveyor of the legal goods has a stake in the venture: 

2. D’s goods or services serve no legitimate use

i. assistance in a illegal activity

3. Volume of business w/ buyers engaged in illegitimate business is grossly disproportionate to any legitimate demand or sales for illegal use amount to a high proportion of the D’s business

a. Direct v. United States ( Wholesaler of drugs was convicted of conspiracy for selling dangerous drugs in large quantity to a physician who supplied them to addicts. The wholesaler’s knowledge that the drugs would be resold illegally was sufficient to prove conspiracy. 

b. United States v. Falcone ( D provided large quantities and yeast that were used for a moonshining conspiracy. Given the innocuous nature of substances like sugar and yeast, and less serious nature of the crime of moonshining, knowledge was held insufficient to prove conspiracy. 

iv. Exception: Knowledge sufficient for more serious crimes

a. When the D knows that he will be joining a conspiracy to commit a serious crime it is enough to establish the mens rea for conspiracy, when the crime involved is a serious one and the substances being provided are themselves dangerous. 

ADDITIONAL LIABILITY FOR CO-CONSPIRATOR SUBSTANTIVE OFFENSES

A. Definition: A conspirator is responsible for all acts of his or her co-conspirators during the course of and in furtherance of the conspiracy, even if the conspirator is unaware that these acts are being committed.

1. Two Tests:

a. Pinkerton- broad intent test

b. MPC- narrow intent test

A. Pinkerton: Liable For Substantive Crimes committed in furtherance of conspiracy or that are reasonably foreseeable consequences 

i. Even if they have no specific knowledge of the crimes

ii. Conspirators are responsible for each other’s criminal acts even if they don’t directly participate in them

iii. Conspirators are responsible for all substantive offenses committed by one of the conspirators in furtherance of the conspiracy, regardless of whether they assisted in the commission of those offenses. 

a. In furtherance of the conspiracy:

i. Include more than those crimes the co-conspirator contemplated when he entered into the unlawful agreement. Include any crimes that are “reasonably foreseeable as the necessary or natural consequences of the conspiracy”.
i. State v. Bridges(  a reasonably foreseeable risk and a probable and natural consequence of carrying out a plan to intimidate the crowd by using loaded guns would be that one of the gunslingers would intentionally fire at somebody- and that act would be sufficiently connected to the original conspiratorial plan to provide a just basis for a determination of guilt for that substantive crime.
ii. State v . Brigham- D and Friend went out to kill chuckie. D said thiats chuckie, oh nevermind that’s not chuckie. Friend killed him anyway. Ct. held that D was guilty for the conspiracy to kill guy because it was “foreseeable because of the friend’s erratic and hard- headed nature” that once you set him in motion he wouldn’t be able to stop.

iv. spirators are agents of each other in the commission of crimes
a. - BY SIMPLY ENTERING IN A CONSPIRACY- YOU ARE OPENING YOURSELF TO ANYTHING THAT MIGHT HAPPEN FROM THAT CONSPIRACY.
+

v. Policy: Co-Conspirator liability is broader than accomplice liability because it applies even if the co conspirator is unaware that the crime is being committed or participates in the crime

+ 

B. Alvarez – Extends liability to conspirators involving reasonably foreseeable but originally unintended substantive crimes to who played more than a “minor role” 
A. Lookout, translator, and motel owner were deemed as “more than minor participants” with “actual knowledge” of the conspiracy, and were thus liable for the unintended 

B. The murder was not within the originally intended scope of the conspiracy but instead occurred as a result of unintended turn of events

i. The Ds were MORE than minor participants

ii. The Ds had actual knowledge of at least some of the circumstances and events leading up to the murder 

C. Pinkerton ( Not retroactive
i. A conspirator is not responsible for substantive offenses committed prior to his joining the conspiracy, but acts but the D’s co-conspirators before he joined the conspiracy can be used as evidence for general conspiracy charges. 

D. Implications: 

a. People v. McGee- rejected Pinkerton- crime of conspiracy is an offense separate from the crime that is the object of the conspiracy- once an illicit agreement is shown the overt act of any conspirator may be attributed to other conspirators to establish the offense of conspiracy- it is repugnant to impose punishment not for the socially harmful agreement to which the D is a party, but for the substantive offenses in which he did not participate.

b. Many states do endorse Pinkerton; Majority of states now reject the Pinkerton doctrine.

a. Most jurisdictions currently hold that conspirators are liable for substantive crimes of their coconspirators only when the strict conditions for accomplice liability are met

2. MPC

A. A conspirator is only guilty of the substantive crime of a co-conspirator if there is evidence of accomplice liability- which means that 
