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I. STRUCTURE OF THE CRIMINAL RULE

A. ACT + INTENT = LIABILITY

B. FIRST determine the rule

C. THEN measure the defendant’s conduct against the rule

II. EVOLUTION OF THE LAW

A. From Bowers to Lawrence: Lessons

a. the law changes based on new interpretations of words and precedent

b. Lawrence limits the state’s ability to enforce majoritarian morality
III. THE ACT REQUIREMENT

A. In most cases, except for treason and conspiracy, D must act volitionally to cause harm.

1. Status: Cannot punish someone for their status.  Lawrence ( Can’t punish someone for being gay.

2. Can’t punish for mere thoughts
B. Involuntariness: 

1. Voluntariness Required: Defined as any act that is the result of conscious and volitional movement or external manifestation of actor’s will.

a. Bodily movement by the actor required to constitute voluntariness.  

a) Martin: (Required voluntary drunkenness on public highway)
i. Rule: involuntariness is a defense to the act requirement 
ii. Read the statutory element “appears in any public place” to contain a voluntariness requirement

b) Criminalize acts: not status or thoughts
b. Winzar (contra Martin) 
a) Rule: no voluntariness requirement in that statute (“found drunk” on the highway)
c. MPC: codifies voluntariness requirement for all crimes.  Punishment for involuntary acts does not satisfy purposes of punishment: deterrence and rehabilitation.  Acts committed involuntarily normally do not fulfill the requisite intent.  
a) But defendant conduct need only “include” a voluntary act
b) Bodily movement during sleep. People v. Cogdon (D was not held liable for killing daughter while sleepwalking.  She did not intend to kill her daughter). 
d. Decina (Eplipetic driver liable)
a) Rule: knowingly creating the risk of involuntary action may create basis for liability
i. Note role of risk/likelihood in creating defendant knowledge

ii. Note expansion of relevant timeframe from moment of “act” to course of conduct leading up to “act”

2. Unconscious Acts: D is not liable for unconscious acts because D lacks conscious and volitional movement at the time of the act.
a. Newton: (Shot police officer as a reflexive action when unconscious)
a) Unconsciousness can qualify as an involuntary defense where the subject physically acts in fact but is not, at the time, conscious of acting.
i. Note role of jury instruction in defining rule of the case & basis for appeal
ii. Self-induced unconsciousness not a defense
b. What is unconscious action? “without any control by the mind” Lord Dening
a) Doesn’t include habit, impulses, thoughtlessness, self-induced
c. MPC: Unconsciousness is a complete defense if when not self-induced under MPC (i.e., involuntary action as no action at all)
d. Overview

a) Why do we have a “voluntary act” requirement?

b) Why don’t we punish everyone who actually causes harm?

c) Why don’t we punish everyone who wants to cause harm?
B. Omissions: The failure to act is not a basis for criminal liability, UNLESS law imposes a duty to act.
1. Legal Duty: not liable for omission unless have legal duty to act
a. Pope (Good Samaritan did not acquire duty)
a) Statute imposed liability only on certain classes of people
b) Pope cared for child, kept in home for 3 days, witnessed abuse, did nothing
c) Pope nevertheless did not qualify as “responsible” for child
d) No duty, not liable.  Her good deed did not give rise to duty, and presence of mother made court reluctant to confer duty/authority.  (Status?)
e) Mother’s insanity irrelevant to duty question

b. People v. Heitzman (non-resident daughter did nothing to stop abuse of parent)
a) Statute says “any person who … willfully permits” elder abuse
b) Ct. read as liable only if have a duty under tort law to control the conduct of the individual who is directly responsible for the abuse.

c) Literal reading of “any person” would be too broad and vague to be constitutional (create too much potential liability

c. Jones: (failed to feed child living in home)
a) Even though Jones’ omissions killed child, not guilty unless she had duty
b) Established basis for finding duty (4). 

i. statute

ii. status

iii. contract

iv. assumption of care & seclusion

2. Status
a. Beardsley (old case. Man lacked duty of care to woman not his wife)
a) Mere presence not enough to constitute legal duty

b) Based on outmoded distinction (not wife)

3. Assumed duty: 
a. Regina v. Stone & Dobinson (couple let elderly sister living with them die)
a) Duty arose from her living with them, blood relative, they had “undertaken” duty to wash her, tried to provide some care

b) Can be liable if assumed a duty of care
b. Oliver (woman had duty to drunk man who came to her house and overdosed)
a) Duty arose from “combination of events” including that victim was already drunk, she took him out of public place where he would be vulnerable, gave him spoon, knew his condition

c. One who culpably places another in peril has a duty to assist the imperiled person

a) Jones v. State: D liable to help child he raped who fell into a creek and drowned bc she was distracted

4. Terminating Treatment v. Assisted Suicide [What is an omission?]

a. Barber (doctors lacked duty to provide heroic life sustaining measures after they are deemed futile; treats terminating treatment as an omission)

a) Looking at whole scenario, keeping a terminally ill patient alive is an affirmative act.

b) Doctor’s do not have a duty to perform heroic lifesaving procedure is an omission.  
b. Robertson commentary (difficulty in distinguishing passive (letting die) from active (pulling the plug))

c. Cruzan (Scalia dissent: rejects distinction between ‘active’ suicide and ‘passive’ declining treatment, concluding that if state can regulate the first it can regulate the second)

IV. MENS REA/INTENT: The state of mind that the prosecution, to secure a conviction, must prove that a defendant had when committing a crime.
A. Analysis:
1. ANALYZE INTENT:  Every material element of every offense has a requisite intent – the intent that must be found/proven before the defendant can be found guilty
a. Legal issue:  what is the requisite intent for a given element of the offense?  
a) Read the statute and/or the cases interpreting the offense 
b) Think about what intent level would protect the values of the statute.
b. Factual issue: What was the defendant’s actual intent?
a) Infer actual intent from extrinsic evidence
B. Common Law:

1. Malicious acts in common law cases occur when defendant realizes risks but creates and engages in the conduct anyway.
a. Cunningham: (Ripped gas meter, poisoned in-law)
a) Mere act of ripping out gas meter did not establish intent.  Jury must find either purposefulness or that he was aware of (foresaw) risk and acted anyway.
b) Rejected lower court’s equation of “malicious” with “wicked”.  Intent implicit in maliciousness requirement. Maliciousness: 1) actual intent or 2) recklessness (has foreseen harm would happen, but yet has continued to act)
b. Faulkner: (Sailor lit match in ship’s hold to steal rum causing rum and ship to catch fire)

a) Rule: Although actions are wrong, could not be guilty for acting “maliciously” in setting the fire unless he considered the risk of causing a fire and disregarded it; i.e., unless D acted recklessly

b) Intent cannot be extended to foresee consequences of action, limits Cunnigham.
2. Specific Intent v. General Intent: Not in MPC but in some statues: Used to describe mens rea level for certain crimes
a. Specific Intent: Intent to accomplish the precise criminal act that someone is later charged with.  
a) Statute may use words “intentionally” or “with intent” to describe mens rea
b. General Intent: State of mind required for the commission of certain common-law crimes not requiring specific intent or not imposing strict liability.  
a) MPC default of recklessness
C. Model Penal Code: Defines material elements of each offense and determines the intent requirement for each.  If the intent requirement for the material elements are not met, then D is not culpable.
1. Definitions: (4 levels of culpability)

a. Purpose: D’s “conscious object,”


1) Conditional Intent: Variation of intent where D threatens to act cause harm if 




conditions are not met.  
i. Holloway: (Carjacking)
aa. D may not negate proscribed intent by requiring the victim to comply with a condition the defendant has no right to impose
ab. Scalia’s Dissent: Setting conditions to an action does not make intent.
i. Conditional Intent okay if consonant with legislative intent

2) Distinguishes from conduct v. for attendant circs, may be less like aware of existence 
of circumstances or believes or hopes that exist (e.g., Police Officer) = purpose (Can’t intend him to be a police officer ( Just as bad as knowing)

b. Knowledge: awareness of circumstances or practical certainty of result
a) United States v. Neiswender (D propositioned lawyer in a separate criminal case to pay $ to influence a juror)
i. Ct. ruled that only needed to have knowledge or notice that if he were successful, it would have likely resulted in obstruction of justice as a foreseeable consequence, not requiring an intended consequence.
b) To act knowingly does not necessarily require positive knowledge but to act with an awareness of high probability of existence.
i. Jewell: (D drove MJ across border) 

ac. Willful Blindness/knowledge:  Willfull knowledge substitutes for knowledge when it’s D’s intention to avoid knowing
ad. Dissent: MPC requires in addition to avoiding knowledge of a crime D must also be willfully blind to high probability that in fact is true
ii. Luban’s examples. Problems with MPC definition of knowledge occur where individual not only lacks awareness of a high probability of the fact’s existence; he actually believes that it does not exist

aa. D has a 1/3 chance of transporting drugs instead of a suitcase full of clothes
B. Recklessness: conscious awareness that there is a substantial unjustifiable risk that his or her conduct will cause harm but consciously disregards that risk
a) MPC default
C. Negligence: unaware of risk but should have been; criminally liable when carelessness is a gross deviance from standard of care
a) Santillanes v. New Mexico: (uncle cut nephew)
i. Decided that criminal negligence should govern potential liability for criminal case as construed from statute
ii. Civil negligence: unreasonable risk/ordinary care vs. Criminal negligence: substantial & unjustifiable risk/gross deviation from standard of care
2. (3) Material Elements: Must establish appropriate level of intent for each “material element of offense 
a) nature of forbidden conduct –what the person does
b) attendant circumstances – where/when it occurs
c) result of conduct – what happens
3. Motive vs. Intent: Intent is a requirement of a crime; motive is not.

a. May be evidence of purposefulness

b. Used for sentencing to determine the appropriate sentence for a crime (i.e., difference bw murder and manslaughter)
4. Subjective v. Objective Inquiry
1. Subjective inquiry: what the defendant actually intended/was aware of at the time (recklessness, knowledge, purpose)
2. Objective: what a reasonable person would/should have been aware of (negligence)
V. MISTAKE OF FACT: is a defense when the defendant’s mistake eliminates/”negatives” the intent required for a material element of the offense
A. For MOF to be a defense:

1. Element must require subjective awareness (i.e., at least recklessness)
a. Mistake need not be reasonable if intent requirement is subjective. Cheek
2. If the element requires only negligence, the mistake must be reasonable
3. If the element is strict liability, MOF is no defense

a. When it is in the interest of society to protect a certain group of citizens, cts may apply a SL standard
a) Olsen (reasonable MOF no defense to stat. rape (under 14) offense)

i. Read statute in conjunction with Hernandez & other statutory provision.  .
aa. Hernandez – MOF (reasonable) is defense for statutory rape 18
ab. 1203.066 – Renders L/L who “honestly & reasonably believe” victim over 14 eligible for probation 
ii. Public/ legislature policy protects younger children; balanced against def.’s reasonable belief

b) White v. State (Man left his wife, unbeknownst him she was pregnant)
ii. SL standard can be used to “protect” the meaning of the statute to be more protective

iii. Treat additional element: If she’s pregnant, you’re guilty ( SL

B.  Decision v. conduct rule. Ask: what purpose does the intent requirement for each element serve? Who is it addressed to?  Is it fair to deprive defendant of the defense?
1. Conduct rule: aimed at prescribing individual conduct
a. Role of morality/social norms: Majority promulgates social norms.  

a) Role of judge/jury in deciding wrongfulness v. lawfulness
i. Prince (Man “took” a girl under 16 w/o father’s consent)– no intent required (SL) for “age” element; 

aa. How to treat the “under 16” element where defendant made a reasonable mistake regarding age, irrelevant when D did something wrong (SL for that material element)
ab. Bramwell “lesser wrongs doctrine” – what he did was wrong so his intent to age is irrelevant
ac. Elevates moral import of the “rest” of the statute
b) Mistake of fact as a defense when it indicates that the defendant has internalized social norms
i. Prince dissent Brett: defendant’s mistake of fact eliminates his “criminal mind”, mens rea required for liability

aa. Wrong to criminalize someone who has internalize age rule but not know the real age.
2. Decision rule: aimed at guiding official as a brightline rule for decision making. 
VI. STRICT LIABILITY: no intent required (entire offense or single element)
A. Generally applies to regulatory and other public welfare offenses
1. Regulatory cases: “regulatory measures” and social protection

a. Balint (drug seller sold unlicensed opium and coca derivatives) The interest of the innocent purchaser was greater than the innocent seller.  

b. Dotterweich  (pharmaceutical co. mislabled and shipped across state lines) Places burden on company because the mistake places a public danger and should protect consumers regardless of consciousness.

B. When to apply SL to offenses: 
1. Morissette (Case of bomb shells): Established historical justifications and parameters for SL offenses

a. Public welfare health/safety offenses
b. New regulatory rather than old “bad” offenses
c. Controls a dangerous thing
d. Defendant has care & control over potential harm (shifting burden of care to person in control away from public/consumer)
e. Small penalties
f. Low reputational harms
C. Vicarious Liability: responsibility for the criminal acts of another without showing that the defendant has a culpable mens rea

1. VL normally statutorily created


a. State v. Guminga: (Restaurant owner liable for waitress serving alcohol to minor).  Minority opinion held that SL is unconstitutional to DP


b. State v. Beaudry: owner’s held liable & sentenced to jail for selling alcohol past closing time.



c. Parental liability very limited or not all. State v. Akers (Struck down statute holding parents liable for kids who drive off-highway vehicles on public highways)
2.  Aiding & Abetting form of VL

3. Compare strict liability (no intent) with vicarious liability (liability for acts of others)

a. SL & vicarious liability related because they both don’t require intent for someone to be liable
b. Both related by regulatory measures to place burden on D. Vicarious liability is a regulatory tool that structures the workplace.  We feel justified in shifting burden to employer in order to protect public.    Majority opinion, most states allow for vicarious liability
D. Defenses to SL

1. Mistake of Fact is not a defense to SL offense, no matter how reasonable 
a. Statutory rape cases.  Mistake of age is not a defense because the act itself is “wrong”. Prince

2. D may claim that s/he did not engage in a voluntary act thus not meeting the Act requirement of an offense.

a. State v. Baker (cruise control driver) Claimed accelerator stuck while on cruise control so the car sped without his action constituting an involuntary act.  

a) One may offer a defense of voluntariness for a SL offense when the harm/violation is a result of an unforeseen occurrence or circumstance, which was not caused by D( D did not act (i.e., brake failure)
b) Ct ruled that D did voluntarily act by setting cruise control on, but a D does not have any control over the circumstances is not liable because he did not act (i.e., brake failure)
b. US v. USDC (Kantor): D could have an affirmative defense if he could show that he could not reasonably learn that the minor was under 18 in child pornography case.  If the statute does not clearly bar defense, can use it.  
c. D may still be liable for an involuntary act.

a) State v. Miller: (liable for driving drunk even though drink was laced) 
i. SL statute: “driving-while-intoxicated”.  Does not inquire into intent how he “got drunk”.  Voluntariness is irrelevant when legislative intent to criminalize the act.  
aa. Use Martin, Decina, Baker as guideposts to decide whether courts would consider voluntariness as a defense.
F. Determining SL requirement for material elements
a) Statute construction-Determine which material element the stated intent applies to through legislative intent, policy
a. X-Citement Video
a) Exercise in grammatical construction:  use of word “IF” to split up statute raises potential issue of intent: does “intent” specified in first part of statute also apply to elements in second part of statute
b) Most offenses are not SL because there is a presumption of intent even where statute is silent

a. Morissette
a) Small holding: “knowingly convert” required knowledge that property belonged to another, i.e. the wrongfulness of the conversion
b) Big holding: general presumption of scienter requirement
ii. Statutory silence will not be construed as eliminating intent
b. Staples: Presumption of intent even where statute is silent; do not criminalize apparently innocent conduct
a) Required knowledge that gun was automatic (i.e. a machinegun)
b) Statutory construction – statute silent on intent but Court reads intent into it based on Morissette presumption, statutory structure, size of penalty, and desire to avoid criminalizing broad range of apparently innocent conduct
3. Policy challenges to strict liability: alternative proposals
a. Canadian Law: Three categories of offenses in Canada. Regina v. City of Ste. Marie
a) Offenses for which mens rea must be proved

b) Offenses for which the prosecution does not need to prove mens rea, but D can show that he took all reasonable care to avoid harm.

c) Offenses for which D’s mens rea and exercise of reasonable care are irrelevant

i. Canadian court held “Absolute Liability” unconstitutional 

b. American Law: Recognizes all or nothing intent requirement.  Either prosecution must prove intent (purpose, knowledge, recklessness, negligence) or intent is irrelevant (SL)
c. MPC: When conviction rests upon SL, the offense is reduced to a violation, which is not a crime and could require a fine rather than a conviction (i.e., business & SL).  Criminal prosecution should only occur if defendant’s acts was culpable.
VII. MISTAKE OF LAW: Generally, mistake of law is no defense
A. Rationale.
1. Living in society, a person has notice of what conduct is expected of him/her
i. Marrero (federal officer misread statute allowing concealed weapons for peace officers): personal belief as to lawfulness of action is irrelevant
a) Dissent: ingorantia legis neminem excusat – wrong to punish someone who in good-faith reliance believed he was doing lawful thing. (i.e., not everyone knows the law)
b) Personal interpretation of the law is not the law.  The law is what the court says it is (even if the court is just interpreting the law).  

2. Allows D to claim a mistake of law defense would a put a premium on ignorance of law
a) Do not expect people to know what the law says, therefore, the failure to know the law is not a defense

B. Exceptions:

1. UNLESS IT’S A MISTAKE OF FACT
a. If the statute makes legal awareness (reference to legality of conduct) of something an element, then MOL functions exactly like a mistake of fact and IS a defense because it negates the requisite intent for a material element of the offense.  Circumstances of crime have a legal nature.  (e.g., use willful/knowingly)
b. Look to what accomplished & who is being criminalized (e.g., well-meaning people v. regulatory?)
a) Regina v. Smith: (man damaged property by removing something he thought was his property) ( Expansive case
i. Ct. ruled that the material element of “destroying or damaging any property belonging to another” had an intent requirement.
ii. Ct ruled that can make an unreasonable honestly made mistake (Subjective standard)  Statute does not say that requirement was for reasonable, so should be subjective
b) Leo Shuffelt: (woman married a married man) MOF defense: She didn’t know he wasn’t a husband
a. Defense that she didn’t make a MOL, but made a MOF when she had no intent to marry someone else’s “husband” in the terms of the statute.
b. Ct ruled that husband is a legal term as determined by the court so she cannot claim a MOL bc it’s not a defense.
c. Issue: does statutory use of words “willful” or “knowingly” create a mistake of law defense? Difference contexts give different answers

a) Cheek (man did not pay taxes because he thought it was illegal)
i. Because statute made awareness of illegality a material element (“willfully”), Cheek’s honest belief that wages are not income was a defense.  
ii. Reasonable mistake not required
iii. However, his legal opinion that the tax code is unconstitutional not a defense
b) International Minerals
i. Statute says “knowingly violate” regulation re corrosive liquids
ii. Court says: MOL no defense, defendant need only act knowingly
c) Liparota (D charged with unauthorized use of food stamps)
i. Statute says “knowingly uses … in any manner not authorized by this statute”
ii. Court says MOL is a defense, defendant must have knowledge of the regulation that makes the action unlawful; “concerned about criminalizing “a broad range of apparently innocent conduct”
d) Ratzlaf (Gambling debt case)
i. Statute says “willfully violating” the anti-structuring statute
ii. Court says MOL is a defense, defendant must know the law he is violating
e) Bryan (Firearms case)
i. Statute says “willfully” deal in firearms without a federal license
ii. Court says lack of knowledge of general unlawfully is a defense, but defendant need not know of the particular statute (i.e. its enough to know its generally illegal)

d. Holding that mens rea is irrelevant is establish SL for material element of offense.
2. Official reliance:
a. Reliance on judicial decision.  If state’s highest court had interpreted the law as permitting D’s conduct, D may rely upon that decision even if that court, or Supreme court, later changes its interpretation

a) Albertini (reliance on court opinion) You can rely on court interpretation of law even if your case is on appeal
i. Like Marrerro, Ct interprets the law

b) Model Penal Code places more on reliance official interpretations

c) Hopkins (illegal billboard counseled by State Atty General): Ct. held that advice of counsel does not excuse criminal violation of law.
i. Spectrum of interpretation.  Depends on who makes that statement.

3. Lack of reasonable notice of the law.  Premise that due process requires that D be afforded a defense.
a. Lambert (probation registration): gov’t needed to show knowledge or likelihood of knowledge of duty required by Due Process.  Limited to when:

a) D’s conduct is wholly passive
b) No actual notice of the law

c) The violation involves a regulatory offense
4. Cultural defenses: attempt to address differences in internalized norms and therefore different intent 
a. D didn’t know act was wrong and may even thought that action was required (i.e., MOL)
b. Relationship between mistake of law principles, internalization of community norms, and diversity
VIII. PROPORTIONALITY: The idea that punishment should be proportional to the seriousness of the crime
A. Goals of punishment? Deterrence, justice, fairness, utilitarian

B. Constitutionality?

1. 8th Amendment prohibits cruel and unusual punishment
a. Some cts applied to length of punishment vs. crime (i.e., life imprisonment for repeated minor crimes unconstitutional)
b. Other cts applied to outlaw specific unacceptable modes of punishment 
2. Harmelin v. Michigan: (given life in prison for 672 grams of cocaine): 
a. Kennedy concurring narrow principle: Eighth Amendment forbids punishment that is “grossly disproportionate to the crime”
b. Scalia opinion held proportionality more narrowly to determine that mode of punishment is unconstitutional, “death is different” Coker v. Georgia
c. Solem Test:
a) Inherent gravity of offense
b) Sentences imposed for similarly grave offenses in same 
c) Sentences imposed for same crime in other jurisdiction
d. . Ewing case: 3 strikes law in California gives 25 years to life after 3rd strike not grossly disproportionate to the crime in light of Harmelin (USSC)
1. Recidivist punishment: Legislature should be able to able to make decision and to punish people who commit multiple crimes.  Legitimate public policy for CA to adopt to protect society

IX. LEGALITY: Constitutional and fairness limits on what acts the state can criminalize

A. Role of public morality in determining crime
1. Lawrence: Ct. overturned Bowers to protect conduct and status of homosexuality.
B. Institutional limits to offenses. Common law vs. Statutory offenses (Shaw, Keeler)

1. Shaw (British case criminalizing prostitute directory)
a. Vague nature of the law is keeping with the purpose of law to protect the moral welfare of the state as judged by community standards by a jury.

b. Problems:
a) Too much discretion to judiciary
b) Dissent: No common law crime for a conspiracy to corrupt public morals and judges are not suppose to make it up
2. Keeler (Man kills ex-wives fetus): Limits to institutional power. 

a. Expanding the meaning of human beings to include fetus would be making new laws.  Should be left to legislature.

C. Notice, Vagueness, Due process 
1. Morales (loitering law criminalizes public groups with at least one gang member)
a. Vague statute held unconstitutional:

a) Too much discretion to police
b) Too little notice to citizens
2. Miranda (Ct. created new duty for boyfriend when girlfriend abused her child)

b. Ct. cannot retroactively apply a new duty when D did not know he had a duty.

b. Distinct from Marrerro bc it’s an edge case. New law created by courts. Not definition of existing statute.
Homicide
I. Determining Homicide: the unlawful killing of another human being.  Unlawful if no legally recognized justification or excuse exists.
A. Questions Asked
1. What the statute proscribes (Define intent by statute)
2. How do you tell when someone did it (does their conduct match the statute)?
B. Categories: Definition of categories based on mens rea required.
1. Common Law approach: States like CA

a. Terms used: Malice aforethought and abandoned and malignant heart
b. Malice: intent to kill, cause great bodily harm, or act with gross recklessness to human life
2. MPC standard: States like PA define intent by:

a. Intentional
b. Knowingly
c. Recklessness
d. Negligence
C. Intentional Killings: Unlawful killing of another w/ malice aforethought ( Murder (Premeditated/Intentional & Recklessness PLUS), NO MITIGATING CIRCUMSTANCES
1. Intentional/Premeditation = MALICE AFORETHOUGHT (Willful, deliberate) + PREMEDITATION or INTENTIONAL ( 1st degree murder (4 standards)
a. Intentional Murder – Purpose (1)
b. Knowing that what you do will kill someone – Knowledge (2)
c. PREMEDITATION: Cool, deliberate thought
1) Rationale: based on belief that D who acts w/ cold-blood are more dangerous and more easily deterred when consider acts before killing
2) Two types of Premeditation:
1) Some period required. (3)  Premeditation if acted purposeful + preconceived designed (State v. Guthrie – Nose guy) 
a) Contemplation: Premeditation cannot arise for the first time at the time of the killing because D must have contemplated the killing prior to committing the act.  
b) Anderson (Man who killed stepdaughter in rage)

i. Explosion of violence inconsistent with premeditation

ii. Factors 

aa. Motive (Relationship to deceased)
ab. Manner (Nature of killing)
ac. Planning
2) No time is too short/Intentional (4)  Premeditation variation = Deliberate or Purposeful Acts (Commonwealth v. Carrol – Husband shot wife in head w/ gun placed on window sill)

a) Doesn’t ask if D thought of doing before.

b) Weeds premeditation requirement out of the statute

c) Premeditation may be formed while killer is pressing the trigger that fired the fatal shot.  Young v. State (Man shot two people during a card game)

3) Critique. that premeditation a bad measure of culpability Pillbury. Can be less culpable when you have been fighting over yourself not to kill the other.
2. RECKLESSNESS + DEPRAVED INDIFFERENCE TO HUMAN LIFE: 2nd Degree Murder (or all other murder)
a. RECKLESSNESS and wanton conduct and a gross deviation from a reasonable standard of care (  inference of a DEPRAVED DISREGARD of human life. (Flemming: Drunk driver driving 100 mph)
b. Gross recklessness = reasonably anticipate that death to another is likely to result/ Malevolence towards victim not required, but any evil design in general where  he exhibits wickedness of disposition = INTENT TO KILL.  Malone (Russian Poker)
c. Took an unreasonable and unjustifiable risk disregarding human life. ( Under circumstances manifesting extreme indifference to the value of human life. State v. Davidson (Rotweiller had history of biting)
d. Omission of a duty = act.  When death results, standard of determination of degree of homicide is identical. State v. Williams (Father convicted of 2nd degree murder for failing to feed child)
e. Exception: If based on felony murder
D. Unintentional Killings/Mitigated killings
1. PROVOCATION/ED: Accepted as a partial defense that can mitigate murder ( manslaughter.  (What is enough to incite a reasonable person)
a) Warrants less punishment/D is less culpable. Provoked in such a way that any reasonable person may have lost it
b) Role of Judge and Jury
1) Judge: Decides as a matter of law (CATEGORIES) whether voluntary manslaughter available in lieu of murder 
2) Jury: Decides as a matter of FACT whether there was provocation

c) Why we allow mitigation
1) Something less evil for killing in the heat of passion than thinking about it
2) Victim contributed?
3) Anybody could do it ( Frailty of human nature
4) Internalization of community norm ( These people have internalized but…
5) Provocation as a partial justification

d) 3 approaches to provocation:
1) Common Law: Heat of passion or Categories of accepted provocation, determine if provoking act is similar to these acts 
a) extreme assault or battery upon the defendant; mutual combat; defendant’s illegal arrest, injury or serious abuse of a close relative of D’s; or sudden discovery of spouse’s adultery
b) Judge decides provocation as a matter of law
c) Words alone are not like that list of accepted forms of provocation. Girourd (Man stabbed wife 19 times after she taunted him)
2) Common law categories + extension + reasonable = Provocation (Broader definition)
a) If extension reasonable judge allows jury to decide provocation as a matter of fact whether RP would act in the same way under same circumstances (OBJECTIVE INQUIRY) Maher (Man shot wife’s alleged boyfriend)
b) Unless of a category that is completely unreasonable, look to ordinary person to define reasonableness. 
3) MPC/EED: Murder can be mitigated to manslaughter if it is committed under influence of EED if there is a reasonable explanation or excuse, no provocation need (Subjective ( Objective)

a) Imagine what it would be like to be him & see if subj. explanation or excuse?  Subjective standard 
b) Viewpoint of D: Measure obj whether a reasonable person would act in the same way under circumstances D perceived (Cassassa: Ex-boyfriend stalker case, was peculiar to him)

i.  Any EED is subject to jury question
c) If public policy to protect against specific act, reject provocation to mitigate sentence.  Walker: he is a drug dealer who “lost” drugs and thus lost his job. While at restaurant his supplier approached him and W demanded his paycheck and then supplier told him you are not getting “dough” and put his hand in his food. Court said this was not provocation nor did D have extreme emotional disturbance b/c of the threat. Court rejected MPC argument that we have to accept the situation of this is how gangs act b/c of an ulterior public policy.
e) Cooling time: For CL, the length bw provocation and act may render provocation inadequate, MPC does not require provocation so cooling time n/a
1) Too long a lapse, as a matter of law ≠ provocation. State v. Gounagias: (Man could not bring instructions when killed man who assaulted him after two weeks of taunting)

2) Minority: Jury should decide: (Maher)/ People v. Berry: Ct held that 20 hours bw provocation and killing served as a smoldering period.


a) Rekindling: provocation rekindled due to a certain event in minority JN allowed


b)  Majority: No provocation as a matter of law

2. Unintentional murder: What is the standard for Involuntary Manslaughter? 

a. RECKLESS: Conscious/Intentional creation of a substantial and unjustifiable risk = 
Involuntary Manslaughter
1) Even though did not intend to kill, aware that there was a substantial and unjustifiable risk that conduct will cause death, but disregard risk. MPC
2) In Welansky, didn’t know of risk (Subjective), but Ct doesn’t care put to an Objective standard ( should have known

a/b. Know or should have known of risk = 

Wanton/reckless conduct encompasses knowledge (Objective) of risk + should have know of the risk (Subjective) ( Welansky (Night club owner failed to provide proper emergency exits)  
b. CRIMINAL GROSS NELGIGENCE: If a reasonable person would not pose the same risk to human life, defendant has acted negligently
1) Involuntary Manslaughter: Common Law requires negligence more than tort liability (Sliding scale)
Magnitude of Risks





Social Utility of Conduct
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Foreseeeability of harm




Cost of Avoidance

Seriousness of harm





Conduct’s Benefit to Society

a) If harm is foreseeable to victim
b) Seriousness of harm
2) Negligent Homicide (MPC) – Criminal gross negligence (Objective)
3) No contributory negligence  defense
c. NEGLIGENT HOMICIDE very rare: Failure to observe standard of care, no intentionality required (Williams – Indian couple’s baby dies because of a tooth ache) 
1) Objective standard to review criminal negligence and whether RP would have been aware of the risk. Walker (Ct. applied objective standard to Church of Christ Scientist parents who denied medical treatment to daughter)
2) MPC rejects individualized standard but care would be exercised by a reasonable person in actor’s situation
II. Death Penalty: Normally for only intentional murder, 

A. What are constitutional limits imposed on death penalty? 8th Amendment (is it cruel and unusual to impose death?) Procedural cases

1. Furman: 1972 Death Penalty as applied was unconstitutional ( “Wanton & freakish”. States re-wrote statutes after USSC case

2. Gregg: 1977 Under some circumstances, could be constitutional
a. GA figured a constitutional procedure to apply the death penalty

b. Support for DP, & not court’s job to decide if DP is available as a matter of law.

c. Holding: 

1) Need bifurcated proceeding: Separate liability and penalty phase

1. Evidence is different under each phase

2. Can incentivize or disincentivze jury to convict
2) Discretion of jury must be guided by standards
3. Woodson ( No mandatory DP for a class of offenses, must have  possibility of discretion. Individuated proceedings of justice required

a. Rape of woman is not death eligible Coker v. Georgia
4. Enmund/Tilson: Mens rea
a. Enmund: 8th Amendment prohibits DP on a D who does not himself kill, attempt to kill, or intend that a killing take place or that lethal force will be employed (Person who waited in get away car, is not eligible for DP when accomplices killed couple)
b. Tison: Even if person does not have the conscious purpose to kill, law will treat depraved indifference to human life = intent to kill (2 bros help father escape from prison, car jack someone, gave dad weapon, dad kills 4 hostages while sons were away, may not know he was going to kill)
1) Can be distinguished from Enmund because possibility of death was so like the actual killing (matter of degree away from Enmund) ( Factors make the difference
B. McCleskey v. Kemp: Disparity of imposing DP based on race

1. D was an African American defendant who killed a white (police officer) during an armed robber. Baldus statistical study: Likelihood of imposition of DP under certain circumstances

a. Equal protection: Standard for equal protection must show intentionality.  Must show that someone intended, but no evidence of that.  

1) 8th Amendment says okay
b. Cruel and unusual? Discretion of DP system, bc can’t use standard (i.e., Woodson)

2) Undermine whole system
a) Nature of discretion:  There is some risk of racial prejudice influencing a jury’s decision in a case, but what point does risk become constitutionally unacceptable

3) Legislative problem
IV. Rape

ACT


+ 

INTENT =   LIABILITY


[image: image2]
Force

Non consent



Resistance

(what is?)
(according to whom?)


(element or evidence?)

A. Definition:


1. D had a) sexual intercourse, b) w/ woman not his wife, c) using physical force or threat of force, and d) w/o her consent


2. Modern add e) w/ victim who could not consent bc of unconscious, mentally disabled or young or f) by fraud
A. Act: 


1. Force: What is force?
a. Alston: no physical resistance ( NO FORCE (Ex-girlfriends said no, not enough)
1) No physical resistance, although verbal so no need for force
2) Rationale: Brightline test easier to administer
b. Warren: no evidence of resistance or threat of physical force, bc did not manifest evidence of nonconsent ( NO FORCE (Small woman raped by big guy)
1) Idea that if female does resist, then male must stop, if don’t stop = force
2) Physical force required, verbal threats don’t suffice.  State v. Thompson (Principal’s verbal threat to prevent); 

a) Rationale: expanding definition of force would lead to greater liability. Commonwealth v. Mlinarich (Threatened foster child to return her to detention center if she didn’t have sex w/ him)
c. Rusk: instilling physical fear in reasonable victim (FORCE(Based on the way he looked at her, took keys out of ignition, instructs her to come up, pulled arm & took to bed, undressed her)

1) Force: The thing that would make reasonable victim afraid, that she didn’t resist


2) Rationale: More expansive than just requiring physical force
d. MPC: Threat of force/force that would make a reasonable woman submit OR more than token resistance ( FORCE
1) Rationale: Objective inquiry to victim ( punishing intent of actor for more serious crime
2) Degree of force related to grade of crime.  Lesser crimes available: a) Aggravated Rape and b) gross sexual imposition (compulsion ( Non consent)
e. Rhodes (PA): more than physical coercion, psych., moral, intellectual where force such that = overbearing of a reasonable person’s will ( FORCE
1) Rationale: Expand liability to protect against other forms of force
2) Cf requirement of physical force ( Rule (Matter of law) ( STD (Matter of fact to be reviewed by Jury)
3) Impermissible retaliation ( Force. State v. Lovely: (threatening to stop rent and get previously homeless man fired) 
4) Trickery ≠ compulsion  ( NO FORCE
a) Have not been defrauded of anything.  People v. Evans (Co-ed tricked into experiment)
b) Consent by fraud is still consent to the act. Boro v. Superior Ct (Cure alleged disease



f. MTS (NJ): non-consent ( FORCE 

1) Rationale: Criminalize behavior of unauthorized sex; don’t want to criminalize victim or immunize rapist

2. Non-Consent: According to whom?
b. Alston: lack of physical resistance even w/ verbal non-consent (CONSENT
c. Warren:  lack of resistance ( not manifest evidence of nonconsent (physical or verbal) ( CONSENT

d. Rusk: NON CONSENT inferred if reasonable woman fear standard

e. MTS: burden on def. to obtain affirmatively given permission (CONSENT

3. Resistance: Element or evidence?



a. Alston, Warren: necessary element




b. Rusk: Resistance obviated by showing of V’s reasonable fear



c. MTS: eliminated
B. Intent to Non-Consent: 

1. What mens rea must D have wrt non-consent to be guilty of rape?
a. Purposeful + Nonconsent: prototype rapist.  Purpose to rape someone 
b. Knowledge + Nonconsent: Knew of non consent, but not purpose to rape someone w/ no consent (i.e., can be in date rape)
c. Recklessness: Conscious of a substantial & unjustifiable risk, that there was non-consent, disregards nonconsent.  Don’t know is nonconsensual but aware that there is a high risk
d. Negligence: Should have known but didn’t.  Believes he has consent but doesn’t
e. SL: Many jurisdictions enforce SL, mens rea doesn’t matter even in reasonable mistakes will not be a defense (has sex and had a reasonable belief that there was consent is liable)



1) No defense to statutory rape

2. What role for (reasonable) MOF? Non-consent must be established b4 inquire into defense
a. Sherry: MOF a defense but NOT req. purpose or knowledge. (5 doctors had sex w/ nurse)




1) Rationale: MOF defense if reasonable 

b. Fischer (PA): reasonable MOF available for non-traditional force; SL for physical force cases (e.g., Williams/ Man had previous rough sex w/ partner)
1) Rationale: 

a) Expansion of force requirement beyond physical force nec for escape hatch for those w/ reasonable mistake.

b) MOF defense when jury must decide force as a matter of fact in non-traditional cases



c. Ascolillo (MA): strict liability – no reas. MOF avail at all





1) Rationale: Protect victims




d. Negligence: most jurisdictions permit reas. MOF



e. Recklessness: Alaska and UK: Objectively aware of a substantial and unjustifiable risk.

1) Rationale: Stricter standard than negligence bc want to capture D’s who were objectively aware of risk but disregarded it. 
2) If you find non-consent beyond a reasonable doubt, any reasonable person can then find that D should have known of the risk.  
C. Proof


1. Don’t require corroborating evidence


2. Rape Shield Laws: Protect victim from testifying against D

a.  tension: protecting victim v fairness/constitutional rights of D


1) must decide   



a) Permissive v Impermissive evidence

i. If evidence is relevant, but prejudicial value outweighs probative value ( inadmissible. Wood v. Alaska: (Woman posed in Penthouse and was involved in porn would prejudice jury)
ii. But impermissive evidence may be probative & affect case. Neely v. Commonwealth (Rape Shield did not permit evidence that woman had sex w/ her black boyfriend when evidence of black pubic hairs in white woman’s body against alleged black rapist)


b) D’s right to cross examine/fairness/due process

i. Reluctance in enforcing rape shield laws b/c don’t want to impinge on D’s constitutional rights
ii. Constitution’s Confrontation Clause. Delawder(Theory that victim was pregnant by someone else. 




aa. D has right to put victim on stand, and to explore her credibility
V. Causation: When is it fair to hold D liable for consequences of D’s actions

A. Must Establish:









BUT FOR CAUSE



+
PROXIMATE CAUSE


B. But For D’s conduct P would not be injured

C. Proximate cause:

1. Touchstone is foreseeability: Liable for possible consequence which reasonably might have been contemplated.
2. Not liable for extraordinary results bc those results are not foreseeable.  Acosta (Helicopter collision not so extraordinary not be foreseeable)

3. Intervening Cause v. Contributing Factors
a. Liable: Even if other contributing factors so long as injury is foreseeable. Kibbe (D liable for leaving drunk, naked man on street after mugging who was later hit by truck)
3) D need not be sole & exclusive factor, as long as harm caused was foreseeable. Arzon (D set fire to couch & another fire in building where firefighter died from smoke inhalation)
4) Vulnerability of Victim:
b) Liable if victim’s vulnerability/reaction related to the offense. People v. Stamp (man died of heart attack when robbed)
c) Not liable:  unusual disease unforeseeably contracted by victim after an assault
f. Not Liable: If the thing that causes the final harm is an intervening cause that breaks the causal chain. Stewart (Stabbed person recovers and dies from hernia)
g.  Medical Malpractice: 
1) Matter of law: MedMal bc D caused the original harm and negligence was foreseeable. Hall (P and broke skull, but P received poisoned blood in treatment and later died); Shabazz (D stabbed victim in abdomen, lung and liver & died from heavy bleeding from liver surgery)
2) Matter of fact: When it is not foreseeable that another’s negligence, jury decide if intervening fact. Main (Not foreseeable that police officer would be negligent) 

a) MPC: Requires a causal relationship bw conduct (related to mens rea) & actual result
4. Triggering cause (manner of harm): General description of causal events would make D liable & specific description would make less liable
General
a. Liable: If harm was foreseeable that D created a situation of enhanced danger, then D is for injuries when they occur. Deitch. (Fire in warehouse, company was on notice), Wellansky (Night club owner did not provide enough exits)
b. Not Liable: If cannot establish triggering mechanism that ultimately caused the injury, bc injuries not foreseeable. Warner-Lambert (Gum manufacture although created generalized risk for explosion, but did not foreseeable triggering mechanism)
Specific

D. Transferred Intent: Legal Fiction 

1. D intends to Kill A, but accidentally kills B.  Intent to kill transfers to B.  a. D would also be liable for attempted murder of A + intentional murder of B
2. If kills 2 people.  Intent to kill A, accidentally kills B, Jurisdictions split on transferred intent:
a. Murder for both
b. Reckless manslaughter for B, murder A
V. Defenses: Puts burden on D to prove upon preponderance of evidence

A. JUSTIFICATION –Not a defense but way understand why certain defenses are available. Crime committed is lesser harm (socially right thing to do), so justified/necessity. 


1. Self-defense if:



a. Unlawful/Imminent 



b. threat of death or SBI



c. D must honestly believe (Subj):
5) Threat is imminent
6) Force is necessary 
7) MPC/minority - MOF can reduce D’s liability when the mens rea for the offense is purpose or knowledge 





a) Objective reasonableness, not req.



d. Objectively reasonable
1) Objective inquiry as to reasonableness required + force must be reasonably believed necessary (proportionality) Goetz (man shot teenagers in subway)
2) CL: Honest but unreasonable belief/MOF can mitigate sentencing ( Incomplete
3) D cannot be the initial aggressor
4) Kelly – battered women syndrome


a) Admissibility of expert testimony on BWS
iii. educate jury about what a reasonable person would do under the circumstances
iv. goes to credibility of defendant
v. STILL objective reasonable person standard
b) Some courts go further, permit BWS to be used as a subjective standard (reasonableness fr BW, not RP) 


B. EXCUSE – concession to human frailty



1. Mistake of Fact (Supra)



2. Provocation for voluntary manslaughter (supra


3. DURESS, if proven is a complete defense (except homicide)



a. Prima facie:





1) Threat of harm (d/sbi); no duress for slight injury or property damage




2) Obj fear of threat:
a) CL: “present, imminent and pending” (e.g., Flemming POW)
b) MPC: Induce fear that a person of reasonable firmness would have been unable to resist, imminence may not be req. Toscano (Chiropractor threatened to participate in fraud where indicated knew where lived)
c) Consider: stature, not timidity. Cairns; not low IQ. Bowen; not multiple personality disorder. Zelanek




2) Future harm ( duty to escape. Cotento-Pachon (cocaine balloons)
b. MPC permits both justification (lesser evils) & duress (threat of harm from another person) 

c. BWS: courts split over whether it should be an excuse as well as a justification

1) Duress, woman avoids abuser’s threat by misconduct directed against an innocent 3rd party v. 
2) BWS flows from principles of duress (present imminent & impending + reasonable)
d. Ruzic: Canadian court invalidated statutory duress definition as too restrictive



e. Contributory fault:  Both MPC & CL deny defense if D intentionally put himself in situation leading to duress 





1) MPC: No duress, unless recklessly place in situation





2) CL: No duress, even if D negligently places





3) Gang membership: 

a) if D voluntarily joins gang knowing criminal nature ( no defense
b) if D joins gang NOT knowing criminal nature ( duress could be excuse (MPC)
f. No duress excuse for natural disaster


4. INTOXICATION 
c. Involuntary Intoxication: Complete defense if it causes D to commit crime D would not otherwise commit. Regina v. Kingston (Man set up to molest young boy when involuntary intoxicated)


1) However, if D had the intent to commit the crime, not excused


2)  MPC – A complete defense if it has the same impact as insanity (i.e., causes actor to 
not know what he is doing affecting D's substantial incapacity either to appreciate the 
criminality of the actor's conduct or to conform to the law)

b. Voluntary Intoxication: Not a complete to anything (unless it creates a state of insanity), 
but merely evidence that the defendant lacked the requisite mens rea
1) Complete defense if it creates a state of legal permanent insanity 
2) Majority: Partial when the requisite mens rea is purpose or knowledge (“specific intent”) Roberts, not when its recklessness or negligence (“general intent”)
a) Rationale: Don’t want to criminalize someone who lacked mens rea for that material element of the offense required for conviction.
i. Hood: refused to treat assault as a “specific intent” crime for purposes of admitting intoxication evidence, even though assault is an “attempt” which is usually treated as specific intent; intoxication policy trumped mens rea categories
ii. Egelhoff: USSC considered whether excluding evidence of intoxication for “deliberate homicide” offense might be unconstitutional b/c precluded defendant from mounting defense

3) Minority:  Partial defense only when it produces a permanent condition sufficient to meet test for legal insanity.  State v. Booth
4) MPC – Can be used to negate mens rea of any crime, except R or N
INCHOATE CRIMES: Partially completed crimes
I. Attempt: ACT + INTENT = LIABILITY (Separate fr substantive crime)

A. Intent:



1. Specific Intent: Intent to commit a crime or cause a specific result, 



a. Rationale: Punish for subsequent harm, not risk creation
No Liability
b. Recklessness + N not suff bc < worse than purpose = enough




b. Knowledge (practical certainty of result) ?
3) Base knowledge ≠ enough. Smallwood (HIV rapist ≠ murderer)
4) Knowledge of magnitude of risk = enough. Raines (Shot gun @ head of person in truck)
5) More knowledge = enough. Hinkhouse (Hid HIV = attempted murder) (e.g., concealment)
Purpose /Liability



2. MPC: Same intent required for substantive offense




a. Rationale: 

5) Intent irrelevant for some offenses. US v. Garcides (SL Attempt to re-enter) 
6) Punish for Risk creation (e.g., attempted reckless manslaughter)



b. Problem: Can be guilty when don’t actually know it

B. Act:

1. Dangerous Proximity: How much done and how close to committing (super close), but not nec to take last step




















Abandonment



a. Attempt v. Mere Preparation:





1) Mere Preparation period b4 attempt≠ Attempt. Rizzo (payroll robbers don’t find 






mark)






a) Longer because attempt only occurs when it is super close to commissions of 





offense.




b. Problems:
2) Closeness requirement may prevent police from stopping D before too late. 
3) Discourages police from arresting to allow to get close. Duke (Internet pedafile)
4) Not much room for abandonment



c. Abandonment/Renunciation: Only a defense after attempt is committed
1) Not really available as a defense because attempt is established so close to the offense, there may be no room for abandonment/renunciation


2. Unequivocality/ RIL
a. Measure what D did, not how close
b. If acts clear, then can infer intent.  Mcquirter (Black guy & white woman)
c. Not liable if acts are equivocal & could be innocent. King v. Barker (Buying matches ≠ arson)
d. Problems: Bc we determine intent from acts jury decides equivocality (e.g., McQuirtery & racial bias)


3. MPC: Intent + Substantial step 


a. Rationale: 

1) Punish risk creation, once take a substantial step (deviant behavior), liable.


2) Prevent harm earlier 
b. Cf. Dangerous Proximity, can be baby step towards offense. Jackson (Attempted robbery where had stuff in car: masks, even though robbery postponed)
c. Mere appointment ≠ attempt. Harper (billtrap)
d. Problems:
1) Inconsistencies imposing liability for incomplete crimes 





a) Mandujano (Guilty) v. Joyce (Not Guilty)

vi. Consistent: More steps (took $) v. Fewer steps (No $ exchanged)
vii. Inconsistent: Less culp (didn’t see drugs) v. More culp (brought $)



e. Defenses:

1) Voluntary & Complete Renunciation/Abandonment - Abandon effort manifesting in complete and voluntary renunciation: 

Split on what’s voluntary:





a) Involuntary







i. other circs. Just kidding guy (quickie mart only had $50)







ii. victim persuaded.  McNeal (persuaded D from raping)






b) Complete & Voluntary:







i. If decided to stop even if persuaded by victim






c) CO standard: Strongly corroborative acts can est. D’s firmness of 









abandonment/renunciation.
C. Impossibility: D prevented from committing act 
1. Legality/Proportionality limits: Legal v. Factual irrel when insufficient to establish intent. Oviedo (intentionally sold baking soda as cocaine)
2. CL: Legal v. Factual, one may a defense to attempt
a. Legal = Defense even if D does something thought was illegal but wasn’t illegal. Jaffe (Receives what thought stolen goods)
b. Factual ≠ Defense. Dlugash (Shot person already dead)

1) e.g., pick pockets, shooting stuffed dear


3. MPC: Liable for circumstance if where as D believed (i.e., ≠ a defense)
III. Solicitation: Separate and distinct crime where D invites or Solicit or incite someone to commit a crime, but can only solicit a specific crime


A. e.g., Context of Attempt(
Murder for hire

1. Some courts: Not Attempt bc actor does not intend to commit act himself
2. Not Attempt: Mere Prep. Davis (Boyfriend hires hitman)
3. Attempt: Nothing More Could be Done/ Dangerous Proximity & Substantial step. Church (Ex planned where to shoot, gave weapon)
4. Co-Conspirators can solicit each other.

II. Group Liability

Rationale: Group agreement more dangerous that individual


A. Aiding & Abetting: ACT + INTENT = LIABILITY (Liability theory for substantive offense, not separate)



1. ACT  = Any Assistance


2. INTENT: 


Narrow: Purpose to commit the offense
a. Presence alone, even w/ knowledge  ≠ suffice. Hicks (“Said take off your hat to victim; friend killed)




1) Unless there was preplanning or agreement

b. Mere communication (i.e., knowledge alone) ≠ suff. Gladstone (drew map to seller of MJ, but no evidence of agreement) 
c. MPC: Purpose required
1) Rationale: Don’t want to criminalize those who didn’t actually intend to commit crime. Walmart (sold lg quantity of Sudafed w/ practical certainty for meth)
d. Nexus/Association w/ perp required.  Gladstone (call, set appointment)




1) Stake in venture. Lauria (Ct. req financial gain)

e. Knowledge suff for serious crimes. Lauria; Fountain (Man pulled shirt up & fellow inmate stabbed guard)




1) Purpose still required for lesser crime.



Broad

f. Liability for lesser separate crime, & knowledge sufficient. NY Penal Code
g. Liable for: Natural foreseeable consequences. Luparello (D gets goons to get 411 about ex & goons kill)
1) Rationale: Just as culp or worse than committing crime bc encourage act
2) Limited by: acts that are not in ordinary course of things. Roy (sale of illegal firearm ≠ robbery)

B. Conspiracy: 


INTENT + AGREEMENT (Agreement bw 2 + to commit crime) +OVERT ACT (by either one)
1. Issues:



a. Rationale for liabilities: 

1) Minority view/CL view: Criminalize group agreement to do something wrong, not itself is criminal (i.e., criminalize noncriminal offense).  (e.g., Shaw publish prostitution phonebook)
2) MPC: Merge (Conspiracy & Offense); (e.g., double liability unfair)
3) Majority Rule: Conspiracy Liability + Offense Liability (e.g., group dangerous)





b. Problems:





1) Proportionality/Legality





2) Procedural Problematic

2. Duration: Begins @ agreement & ends when all conspirators stop acting in furtherance of crime (i.e., continuing crime). 
f. Unless, withdraw/abandon or renounce ( Affirmative action to renounce (tell co-conspirators
1) CL: W/draw from conspiracy but still liable for initial conspiracy, must at least notify co-conspirators
2) MPC: 
a) Stop future liability: complete & voluntary abandonment/renunciation
b) Complete defense: must thwart substantially or completely (split in jurisdictions)
b. But, covering up conspiracy after the fact is not itself part of the conspiracy. Grunewald (Prostitution conspiracy)


3. Prima Facie Case:




a. INTENT TO AGREE:  
1) Purpose required, knowledge not enough for less serious. Lauria II (Message service for prostitute)
2) For retailers: Intent to accomplish conspiracy inferred from (may be applied to non merchant cases, but can also be distinguished)





a) Volume of sale. Falcone (sugar) v. Direct Sales (300 x drugs)






b) No legitimate use






c) Shareholder (Stake in venture)






d) Inflated rates

3) Knowledge may suffice for serious crimes. Lauria I (Inmate)



b. AGREEMENT: 
1) Actual agreement not required, suff that knew act contemplated + knew what would happen + behaved in accordance. Interstate (Agreement to conspire found where all had to agree w/ distributor for it to work)
a) Express Agreement not required, if done w/ common concert.  Coleridge Instruction
b) Cf. Garcia: Must show specific evidence of agreement to commit a specific act to be liable for unforeseeable consequences (Bloods & Crips)
2) Sufficient to know essence of agreement, need not know details. Alvarez (Nod, smiled & assured would unload)



c. Overt Act required, unless serious crime




1) Anyone in conspiracy can perform





2) Required as a manifestation of conspiracy





3) But less than what’s required for attempt


4. Additional Liability for Co-Conspirator Substantive Offense:

a. MPC: Intent to commit substantive crime (Subjective standard)
b. Pinkerton: (Brother liable for other brother’s offense bc they both agreed to have illegal gambling facility even though he was in jail) Liable for substantive crimes committed: 
1) Furtherance of conspiracy, &
2) Reasonably foreseeable= fact specific (for unintended consequences)
a) Bridges: Brings gun to party so could beat other person ( reasonably foreseeable that would violence and death would result
b) Bluitt: Brigham should have know that co-conspirator was hard-headed and erratic & foreseeable that he would kill someone else
3) Alvarez I: reasonable foreseeable (Pinkerton) + must be more than minor actor & are there facts that can limit Fairness/Legality?
c) Individual culpability of each co-conspirator  ( Fair to hold liable?



+

d) To determine whether minor actor: In case, fair to hold more than minor players liable when had actual knowledge of the crime: (liable for murder of DEA agent)






i. Portal: lookout, armed







ii. Concepcion: introduced A, present






iii.. Hernandez: motel manager/ translator







iv. Minor actors not liable



5. Power of Evidentiary Information of Conspiracy
a. Hearsay: Normally, inadmissible bc statement is untestable & person claimed to make the statement cannot defend.
b. Conspiracy exception: Statement of co-conspirator made in furtherance of conspiracy is admissible to prove that there was conspiracy, but can’t be the only evidence.  
1) Statements made after the conspiracy has ended (i.e., not in furtherance) are inadmissible. Grunewald (Prostitution conspiracy
2) Can introduce before admissibility is determined, if inadmissible instruct jury to disregard. Bourjaily
I. Trial


A. Evidence



1. Relevance: All relevant evidence is admissible unless there is a reason it should be excluded.  

Relevance = PROBATIVE + MATERIAL



a. Probative – Make a fact more likely than not



b. Material – To a legal evidence in the case (e.g., Maher: Ct. excluded evidence that he 



thought his wife was cheating, provocation was not available so evidence of provocation is 


irrelevant)



2. Relevant but inadmissible for following reasons:



a. Privileged: Can’t be forced to testify if have this relationship 





1) Patient/Dr.





2) Attorney-Client





3) Priest/Penetent





4) Spousal privilege



b. Hearsay ( Not reliable enough; 8th Am confrontation clause




1) Exceptions: 






a) Excited utterance: More reliable






b) Conspiracy: Needed to prove conspiracy that ct and leg agree to




c. Prejudicial: Evidence must be excluded if its probative value is outweighed by its 




prejudicial effect. Rule 403 





1) Makes D look bad in the wrong way





2) Effects: jury will overestimate the evidence’s probative value or make jury 







unduly hostile to one party ( (i.e., not fair to D)




3) Character evidence: Inadmissible to show what kind of person
D is






a) Prior bad acts: Evidence of other crimes committed by D are not admissible to 




prove character Rule 404(b) (e.g., Zackowitz – D carried other guns inadmissible to 




establish that D had murderous propensities to kill auto workers who insulted wife)







i. Rationale: ex-prisoner has “paid debt to society,” shouldn’t have to answer 






again for old crimes







ii. Admissible if not to prove character, but available to prove motive, intent 





preparation, knowledge, means… some purposes but 
not others (i.e., can prove 





other things) 404 (b) FR Evidence





b) Exceptions examples: 







i. Signature Crimes: If crime committed almost identical in method (i.e., like 





earmark as handiwork of accused, can introduce prior bad acts. (e.g., Rex v. 






Smith (man drowned wives after they signed will)








aa. Burden of proof of previous acts: Upon a preponderance of evidence (not 





beyond a reasonable doubt i.e., what’s required to prove crime if tried)








bb. Prior acquittal of alleged crime does not bar subsequent prosecutors from 





offering alleged prior act as evidence, so long as offered for purpose of 







proving propensity to commission of offense. Dowling v. US 







ii. Impeachment: Character evidence is never an issue for the prosecution unless 





D makes it (i.e., testifies) 








aa. Prior bad acts may be introduced for purpose of judging D’s credibility







bb. Jury, then instructed to view testimony only for credibility, but 









instructions may fail to eradicate prejudicial effects (e.g., higher conviction 






rates when allowed then cautioned)






iii. Sex Offenses: Violent Crime Control & Enforcement Act allows previous 






evidence of commission of another offense & may be relevant








aa. rule 414 allow only when evidence passes 403 requirement that prejudicial 





does not outweigh probative value.  




d. Limited Purpose




e. Effectiveness of Jury Instructions





1) Few areas where courts have held cautionary instructions are inadequate to eliminate 




severe prejudicial effects.






a) Exception – Jackson – judge must decide away from jury
whether a confession by 





accused is involuntary before allowing jury to hear.





2) Cautionary instructions are particularly ineffective w/confessions and 








evidence of prior crimes.


B. Proving Beyond a Reasonable Doubt:



1. Rationale: of DP protects accused against conviction except upon proof beyond reasonable 
doubt of every fact necessary to constitute crime charged (i.e., gov has burden for every 
material element of the offense)Winship




a. Reduce risk of factual error




b. Stability of society, no doubt of conviction




c. Preponderance of evidence greater risk of convicting innocent that letting go guilty



2. Definitions of reasonable doubt – can only convict if feel an abiding conviction, “to a 



moral certainty,” of truth of charge (Sandoval)




a. Courts may not quantify (e.g., scale of 1 to 10 - McCullough)




b. Courts must be careful w/approximations – “grave uncertainty”/“substantial doubt” not 



approximate (Cage)




c. ***courts may give NO instruction as to reasonable doubt meaning (Walton)



3. Sufficiency of Evidence: 




a. If evidence where reasonable juryman must necessarily have doubt, judge must require 


acquittal & decide as a matter of law & does not leave to jury to decide.




b. If reasonable mind might have a reasonable doubt or might fairly not have one, case 


for jury to decide as a matter of fact.  (If reasonable doubt or no reasonable doubt)


C. Allocating the Burden of Persuasion v. Burden of Production


1. Constitutional limits




a.  Legislature may not declare an individual guilty or presumptively guilty of a crime.




b. Burden of Persuasion: Prosecution has the burden of persuasion for material elements 



of offense




1) Mullaney/Sandstrom: Can’t create rebuttable (conclusive)/Conclusive presumption for 




a material element of the offense.


2. Burden of Production: Once Prosecution proved all elements beyond a reasonable doubt, 


D can constitutionally have the “burden of production” to present evidence to raise an 




affirmative defense.



a. Patterson = when constitutionally OK to shift both burden of production and persuasion to 



the D (affirmative defenses) 




1) State can change definition of offense & create affirmative defenses on which the 




burden shifts to D, once gov establish all elements of offense.  (i.e., a well-drafted 




statute can shift burden – “intent to cause a death”, EED as an affirmative defense)





2) cf. Malloney who included “malice aforethought” as a material element of offense, ct 



must still prove beyond a reasonable doubt




b. Only need to establish defense upon a preponderance of the evidence

E. Presumptions - What you can instruct jury to presume



- One tells what you can tell the jury what they may or may not do



- One tells the strength of presumption 



(e.g., rebuttable mandatory [what can do] presumption that is permissive [strength], but can’t 
have rebuttable presumption that is conclusive ( bc nature of conclusive 
presumption is 
factual)


1. Conclusive - a presumption requiring an inference to be drawn no matter how much 




evidence refutes the presumed fact. 




a. Constitutional limit – b/c renders presumed fact immaterial, it is unconstitutional 





whenever the presumed fact is constitutionally required for conviction (i.e., material element)



b. What kind of fact flows from another fact? (e.g., That D used deadly weapon on 





person’s vital organ, must find it to be intentional)




c. USSC - can’t instruct presumptions that are conclusive, unless it is always true






Mullaney




1) Otherwise eases the prosecutor’s burden of proving an element




d. Sandstrom - Can’t ease gov burden of proof w/presumption unless always true.  






(and since this is virtually never true, can’t use mandatory presumptions, either)




e. Mullaney - Created a rebuttable presumption but b/c was conclusive (rebuttable) 





presumption, impermissibly shifted the burden. (lack of provocation presumed, and could be 


rebutted by D only by proving by a preponderance of evidence provocation)




1) Cf. Patterson which court says did not create a presumption.



2. Permissive - a jury may draw the inference from a basic or presumed fact.  




a. Constitutional limits:





1) Presumption must hold true “more likely than not” on facts of case.  




2) May not be sole and sufficient basis for finding of liability





i. County Court – guns in handbag in car.  Jury allowed to draw inference that guns 





belonged to all four people in the car.  Held constitutional



3. Rebuttable - Presumption may be countered.



4. Mandatory – Must find if you find these facts.  (i.e., can be rebutted)




a. Constitutional limit – presumption must hold true beyond a reasonable doubt on facts of 




case.




b. In effect, reduces gov’s burden but still have to est. evidence, (narrows things that jury 



has to find)

F.  Attorney-Client



1. Attorney’s duties




a. confidentiality - covers client’s admission of guilt





1) Does not extend to a client’s announced plans to engage in future 










criminal conduct.




b. NO duty to assist in perjury when client wants to present perjured testimony. Rule from 



Nix: if 
know client will commit unlawful act (e.g perjure self)




1) First duty - to dissuade client from unlawful conduct (perjury)





2) If can’t dissuade, then withdraw





a. if close to trial, “tells” court that ethical problem






b. also “tells” client to lie to attney





3)Alt (not in Nix): “narrative”




c. Duty of candor toward the tribunal (as officer of the court)



2. Client’s rights: (Can be contra attorney rights)



a. right to effective counsel



b. right to confidentiality



c. right to testify
Cases

1. Zackowitz - D gets into argument with mechanics after they insult his wife.  Takes gun from home and in ensuing fight kills one.  D has 2 other guns and tear-gas gun at home.  Court held admission of this evidence ruled more prejudicial than probative.
2. Patterson – NY statute defines offense and then establishes affirmative defense.

3. Sandstrom –the law presumes that a person intends the ordinary consequences of his voluntary acts.” No further explanation.  Held unconstitutional.  Conclusive presumption (intent deemed to be established regardless of D’s proof), also doesn’t satisfy Winship/Mullaney – intent specific element of offense.

4. Nix - (defendant) Defense attorney tells client not to testify falsely, and that if he does testify he will advise Court what he’s doing and that attney feels client is committing perjury.  Also that he may be allowed to attempt to impeach this testimony.  Court holds that attorney’s duty of confidentiality, which covers client’s admission of guilt, does not extend to a client’s announced plans to engage in future criminal conduct.
II. Punishment


A.  Retributive - punishment as a moral exaction of payment for a wrong.



1. B/c you “deserve punished.”  moral order that needs to be restored by punishment (Kant)


B. Utilitarian - betterment of greater society (e.g., incapacitation, deterrence, moral education, norms formation)



1. Deterrence



2. Incapacitation - can’t commit crimes while incarcerated, therefore money is worth it.




i. DiIulio (but 2M prisoners is enough - also should not be given for lesser 
drug 






offenses)




ii. criticism - social cost:  deterrence factor is reduced when everyone in a 


specific 



community has been incarcerated


C. Rehabilitation - every individual in a state has certain fundamental rights as a human being, 
which 
should not be forfeited b/c committed a crime


D. Alternatives:



1) Alternative Dispute Resolution for drug courts

WELANSKY
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