CRIMINAL LAW

1) Structure of the Criminal Process System


A) Criminal Law System is the Fingerprint of society

1) Is an apparatus society uses to enforce the standards of conduct necessary to protect individuals and the community


B) Three branches



1) Legislative Branch (Criminalizes conduct)



2) Executive Branch (Enforces conduct)



3) Judiciary Branch (Interprets laws)


C) Structure



1) Police



2) Prosecutors



3) Judiciary



4) Corrections


D) Cases emphasizing Structure of Criminal Process System

1) Bowers: Man arrested for sodomy.  Challenges the rule in civil case.  Held: Court holds that constitution due process clause does not protect sodomy.  It cites to precedent, morality, religion, history, state rights/autonomy and constitutional interpretation.  In short, it was not a person’s inherent right to commit sodomy.  

2) Lawrence: Man arrested for sodomy.  Criminal challenge to rule.  Held: Due process clause does protect rights of sodomy.  Criminalizing that act actually punishes a whole class of people, and the due process clause prohibits rules which punish classes.

II) Defining Criminal Conduct – Elements of Just Punishment


A) Purpose of punishment



1) Deterrence (Deter people from committing these crimes)



2) Retribution (Criminal deserves to be punished)



3) Rehabilitation (Allow criminals opportunity to remedy personal deficiencies)



4) Incapacitation (protect society from bad people)


B) Culpability = Bad act (actus reus) + intent (mens rea)


C) Actus Reus



1) There must be an act




a) No punishment for thoughts or failure to act (see: omissions)




b) Only liable for those things which you do




c) Cannot criminalize status




d) Reasons for this





1) Fairness





2) Eficacy





3) Deterrence





4) Protect Personal Autonomy



2) Voluntary Act Requirement




a) No liability without voluntary act





1) Habitual acts are voluntary





2) Possession (only an act if aware of possession or should be aware)





3) Hypnosis – MPC says not voluntary





4) Sleepwalking – Involuntary





5) Unconsciousness – Complete defense if involuntary See Newton





6) Involuntary intoxication – Can be defense




b) Model Penal Code





1) Makes voluntary act requirement explicit





2) But, only requires that actions include a voluntary act (epilectic)




c) Cases re: voluntary and overt act requirement

1) Martin – Drunk man taken to public place by police.  Held: Statute presupposed drunk in public place was voluntary act by plain terms.  In this case, accused was involuntarily and forcibly taken to public place.  Conviction reversed.

2) Winzar (note case): Drunk man taken away by police, arrested for being drunk in public.  Held: Conviction affirmed.  It was enough that defendant was perceived drunk on the highway.  This runs contrary to MPC.

3) Newton: Defendant was shot in stomach and then apparently shot cop.  His expert witness said that injury could have made defendant lose consciousness.  Held: There was error in not instructing jury about consciousness because non-voluntary unconsciousness is a complete defense. 

4) Decina (note case): Diabetic got into car and had accident.  Held: Guilty.  Defendant’s awareness of a condition which he knew may produce such consequences, and his disregard for the consequences, renders him liable for culpable negligence. 





3) Mistaken Acts Versus Non-Acts (there may be times where mistaken actions are still liable)




a) Defend against mistaken acts by alleging excuses




b) Defend against non-acts by saying there was no human action at all




c) Concerns about meaning of human action, consciousness, deterrence, culpability




[These are very weak]


D) Omissions



1) General Rule




a) Failure to act is not a crime unless the law imposes a duty.  




b) You need both the act (omission) and the duty to be guilty of crime



2) Model Penal Code

a) Liability for offense can’t be based on omission unaccompanied by actions unless





1) The omission is expressly made sufficient by the law defining the offense





2) A duty to perform the omitted act is otherwise imposed by law





3) Note: vaguenss of language ‘omission unaccompanied by action’



3) Good Samaritan Laws

a) Reflection of Anglo-American premium placed on personal autonomy and limits on state





1) Pros






i) Failure to act causes harm







a) Bystander indifference principle






ii) Overcome natural tendency to not act






iii) Deterrence






iv) Help enforcement





2) Cons






i) Relativism (who decides what is appropriate?)






ii) Personal autonomy






iii) Vigilantes






iv) Potential harm to Good Samaritan




b) Note how socially/morally valuable Good Samaritan rules might seem




c) Big judicial concerns with line drawing



4) Misprision (failure to report) not a crime in US

a) Europeans do have these standards (much tougher on bystanders)



5) Cases re: Omissions

a) Pope: Defendant took in mother and her baby.  Mom beat baby on weekend, never left home of Pope.  She was charged with child abuse and misprision.  Held: Not guilty.  At no point did Pope ever become responsible for the supervision of the infant.  No right to usurp the role of the mother, nor any DUTY OF CARE for child.  Not responsible for child under statute.





1) Non-parent/guardian cannot be convicted for failing to prevent abuse





2) Mother or parent can be convicted

b) Jones: Convicted of child abuse for neglect of child which led to death of baby.  Question was whether family friend had legal duty of care.  Jury was not instructed on it.





1) Situations where failure to act may be breach of legal duty






i) Where statute imposes






ii) Certain status relationship







iii) Contractual duty to another

iv) Voluntarily assumed care of another and secluded helpless person as to prevent others from rendering aid

c) Heitzman (note case): Neglect of elderly.  Statute was broad: ‘any person who willfully permits’.  Court find that even a daughter who has knowledge of abuse not guilty (so ‘any person’ was not precise)

d) Oliver (note case):  Court found duty where defendant took man to place, facilitated his taking heroin, then fails to obtain medical assistance when he passes out.  Decision turned on defendant’s sole control over and knowledge of victim’s circumstances.

e) Barber: Pulling the plug cases.  Court interprets decision to pull the plug as an omission.  No duty to continue ineffective treatment, and it is simply failing to continue heroic efforts.  Note court’s desire to preserve physician’s ability to cease treatment.  Note distinction between active and passive causing of death.


E) Mens Rea



1) Basic Conceptions




a) Definition: Person’s intent to commit the act (level of intentionality)




b) Requirement: Every offense has a requisite intent that must be proven





1) This can be inferred from extrinsic evidence





2) You can draw on people’s general acts to infer intent





3) Intent must be proven beyond a reasonable doubt




c) How to Evaluate





1) First, look at intent required by statute





2) If none indicated, look at the cases interpreting the offense

3) Many courts will not take subjective reading of statute, but important to do so at times because

i) Avoids moral/majority decisions for what should have happened or been known

ii) Actions/conduct must be criminal – if subjectively didn’t intend, shouldn’t be guilty





4) Problems with subjective standards






i) Problems with proof






ii) Rewards stupidity 






iii) Ineffective for deterrence (rewards people for not knowing)




d) Standards of Mens Rea for MPC (2.02)





1) Purpose (what you meant to do)






i) If it is criminal’s conscious object to engage in conduct, or

ii) If element involves attendant circumstances, criminal is aware of their existence





2) Knowledge (often characterized as purpose, and vice versa)

i) If it involves nature of conduct or attendant circumstances, that actor is aware that his conduct is of that nature, OR

ii) If element involves a result of his conduct, he is aware that it is practically certain that his conduct will cause a result





3) Recklessness

i) Conscious disregards a substantial and unjustifiable risk that the material element exists






ii) Malice: Reckless with foresight of consequences (Cunningham)






iii) Often the threshold for many crimes)





4) Negligence

i) Actor inadvertently creates a substantial and unjustifiable risk of which he ought to be aware






ii) When actor should have been aware of unjustifiable risk






iii) Differs from reckless because in reckless he knew of risk





5) Motive should be legally irrelevant for determining intent

i) Supposed to be irrelevant to criminal liability, but relevant for sentencing




e) Specific Intent v. General Intent





1) Specific Intent: What someone was trying to accomplish






i) Actions done with specified further purpose






ii) May be conditional (see Holloway)

a) MPC 2.02 (6): “When a particular purpose is an element of an offense, the element is established although such purpose is conditional, unless the condition negatives the harm or evil sought to be prevented by the law defining the offense.”






iii) Intoxication could be defense to specific intent





2) General Intent: Did general intentional act






i) Do not need to show actor knew of a factual element of crime




f) Willful Blindness

1) MPC 2.02 (7) “When knowledge of a particular fact is an element of an offense, such knowledge is established if a person is aware of a high probability of its existence, unless he actually believes that it does not exist”

2) If ignorance to crime is solely and entirely a result of conscious purpose to avoid learning the truth, they have knowledge

3) You can be convicted of one crime, but sentences to another because you thought you were performing a lesser crime (transporting heroin instead of marijuana

4) Ostrich defense – Defendant must stick head in sand because of a reason, not because they are careless




g) MPC Commentary

1) Must establish appropriate level of intent for each material element of offense






i) Conduct

ii) Result






iii) Circumstances

a) Usually enough to have knowledge of attendant circumstances (building was a dwelling, girl was under 18)





h) Working problems





1) Shrub problem: 9/4 lecture (for evaluation of every element of a statute)





2) Exercise C: husband with terminally ill wife (leaves poison by bed)






i) Wife asked: act – euthanasia, intent – recklessness






ii) Wife didn’t: act – negligent homicide, intent - negligence





3) Wishing problem: Plane crash, levels of intent, 9/8/03 intent

i) Cases re: Basic Conceptions of Mens Rea

1) Cunningham:  Ripped gas meter off of wall, gas killed lady.  Held: Lower court gave improper definition for malicious.  Malice not evil, but reckless with disregard to foresight of consequences.  Remanded so jury could decide with proper definition.

2) Faulkner (note case): Lit match to steal rum and set fire to boat without intent.  Held: Conviction quashed because question not answered whether prisoner knew of probable consequences of act

3) Santilanes  (note case): Defendant cut nephew’s neck with knife.  Held

Improper jury instructions.  Gave civil liability definition for negligence, not criminal definition.

4) Neiswender (note case): Attempted to fix jury.  Held: Guilty of obstruction of justice despite inability to show specific intent to undermine judicial process.  Notice is provided by reasonable foreseeability of natural and probable consequences of one’s act.

5) Holloway: Carjacking statute.  Held: conditional intent is valid (MPC agrees).  Defendant may not put condition on someone to evade specific intent.  Dissent says that someone cannot be guilty of intent when they don’t have the intent

6) Jewell: Transported marijuana, but said he didn’t know.  Held: Conviction upheld.  Ignorance of crime was solely and entirely due to his conscious purpose to avoid learning the truth

7) Giovanetti (note case): Gambles who rented out room to other gamblers.  Held: Conviction reversed.  His actions were careless, but he did not deliberately avoid acquiring knowledge.



2) Mistake of Fact




a) Rule: Ignorance or mistake can be a defense when it negatives a state of mind

b) MPC Definition: “Ignorance or mistake is a defense when it negatives the existence of a state of mind that is essential to the commission of an offense, or when it establishes a state of mind that constitutes a defense under a rule of law relating to defenses.”




c) Decisional versus Conduct rules

1) Prince is saying that 16 years of age was decisional rule for cutoff, but that conduct rule for society was different (taking girl from parent wrong in general)




d) Cases re: Mistake of Fact

1) Prince: Took 14 year old girl from dad.  Held: Guilty although he thought she was over age.  Majority says it is because act itself was morally wrong, so mistake of fact did not negate requisite intent.  Dissent says that there was not requisite mens rea for crime.

2) White (note case): Husband abandoned pregnant wife.  Held: Conviction affirmed although he didn’t know wife was pregnant because abandoning wife was immoral act

3) Olsen: Boys charged with lewd or lascivious behavior with child under 14.  Held: mistake of fact relating only to the gravity of an offense will not shield offender from full consequences of act.  Statute said that persons reasonably believing girl over 14 would get probation…which in itself implies guilty act.  Public policy says act with those of tender age must be protected, so crime to those under 14 must be punished more severely.



3) Strict Liability




a) Definition





1) When no intent is needed to establish liability




b) Types of crimes





1) Generally regulatory measures for social protection





2) Crimes that could have been prevented by 

i) No more care than society might reasonably expect, AND

ii) No more exertion than it might reasonably expect





3) Do not want to criminalize broad range of apparently innocent conduct

4) Early cases were drug labeling cases

i) Balint: Didn’t know they were selling illegal drugs, but convicted as regulatory measure for social protection

ii) Dotterweisch: Convicted of mislabeling drugs and court held statute required no mens rea.  




c) Intent is implied in crimes unless specified otherwise




d) Have lower criminal penalties




e) Arguments





1) For: Deterrence for acts which were preventable, effectiveness





2) Against: Unfair, doesn’t require intent




f) Academic Debate (not included – p.253 on)




g) Vicarious Liability (this is form of strict liability)





1) Definition: Guilty of crime committed by another based on relationship






i) Employers generally liable for acts of employees





2) MPC

i) One should not be vicariously liable when imprisonment is punishment





3) Cases re: Vicarious Liability

i) Guminga: Employer charged because employee served alcohol to a minor.  Held: Conviction reversed because vicarious liability cannot impose imprisonment as punishment – violates due process.
 




h) Cases re: Strict Liability

1) Morissette: Took bomb casings on government property.  Held: Defendant had to intend to knowingly convert government property.  This was not public welfare crime.  Intent is presumed, unless specified.   This case established historical justification and parameters.

2) Staples: Charged with owning machine gun.  Held: Conviction reversed.  Although statute had no requisite mens rea, intent is implied unless statute says otherwise.  Penalty inconsistent with regulatory crimes, and would punish broad range of apparently innocent conduct. 

3) X-Citement Video (note case): Sent pornographic material containing minor.  Held: Conviction reversed.  Intent implied, statute does not say otherwise.  Dissent says that word if is qualifier that does imply congress intended it as strict liability crime.

4) Baker: Cruise control stuck.  Held: Conviction affirmed.  He was saying there was no voluntary act, but court felt that cruise control was not essential element of the automobile.  This was strict liability crime, so he had to challenge act.

5) Sault Ste. Marie: Argues against strict liability.  Violates fundamental principle of criminal liability, and there is no evidence of deterrence.  Says there should be strict liability, but defendant should be able to raise defense that they took reasonable steps to avoid outcome. 

5) Mistake of Law




a) General Rule





1) Not a defense





2) Don’t want ignorance to be a defense




b) MPC

1) 2.04 (1) – “Is a defense if it negatives purpose, belief or negligence required to establish material element of crime.”

2) 2.04 (3) – “A belief that conduct does not legally constitute on offense is a defense…when (b) he acts in reliance upon an official statement of the law, afterwards determined to be invalid or erroneous, contained in (i) a statute or other enactment.”




c) Exceptions





1) You can rely on Court interpretation






i) This is a narrow exception






ii) It has nothing to do with intent





2) If mistake negates intent of crime

i) If it negates intent with respect to a material element of the offense







a) Then it functions like mistake of fact 




d) Does statutory words of willful or knowledge create mistake of law defense?





1) MPC 2.09 – Generally do not need to know that you are violating crime

2) Willful and knowledge are tough cases – leave open question of whether they needed to willfully do act, or willfully commit crime




e) Cultural Issues





1) Defendants may not be aware activity is criminal because of culture





2) Positive: should not punish people when subjectively innocent





3) Negative: Where is justice for victims?




f) Cases re: Mistake of Law

1) Marrero: Federal corrections officer misread statute re: carrying firearms, plead mistake of law.  Held: Conviction affirmed.  His mistake of law is not a defense – it is only if his conduct is based on reasonable reliance upon official statement of law afterwards determined to be invalid or erroneous

2) Smith: Smashed floorboards he put in.  Held: Mistake of law was a defense because it negated a particular element of a crime (intent)

3) Albertini: Protested at peace demonstration.  Arrested – conviction reversed.  Demonstrated again before higher court reversed prior ruling.  Held: Conviction reversed.  At time of protest he was relying on official court statement that his action was legal.  Fact that it later got reversed does not allow institution of ex post facto laws.





4) Raley (note case): You can rely on government commission





5) Hopkins (note case): You cannot rely on statement of public official

6) Woods (note case): Lays with married husband.  Held: Mistake of law was a defense because it negated material element of crime (husband) – she was relying on official court statement (divorce in Nevada)

7) Cheek: Evaded tax regulations.  Held: Conviction affirmed.  Court held ‘willful violation’ of statute meant he must have known of his duty, and voluntarily and intentionally violated that duty.  In this case he knew of his obligation and avoided his duty, which is not a defense.

8) Lambert: Did not register despite prior arrest.  Held: due process does not allow conviction where someone did not know about duty to register or could have probability of that knowledge.  


F) Legality



1) Laws are prospective




a) Ex post facto unconstitutional (retrospective)



2) Vagueness issues




a) Laws cannot be too vague




b) Must provide fair warning (notice) to public that their conduct could be criminal




c) Cannot give police too much discretion because of vagueness



3) Can’t Criminalize Large Amount of Apparently Innocent Conduct




Should this be under Strict Liability???



4) Doctrine of Common Law Crimes (old doctrine)

a) Acts made criminal if regarded as directly tending to injure the public to such extent as to require state to punish the wrongdoer



5) Cases re: Legality

a) Shaw: Conviction of conspiracy to corrupt public morals.  Held: Affirmed 2-1.  One judge felt court has purpose to protect moral welfare of state, one thought jury would keep vague laws in check where inappropriate, one dissented because it is common law – legislature’s call

1) Commentary: we have justices that rely on dictum from judge that, ‘all offences of a public nature, tend to prejudice the community, are indictable

b) Keeler: Man kills unborn fetus of ex-wife.  Held: Not guilty of murder of fetus.  Court looks at legislature’s intent of 1850 and decides it meant human meant one ‘born alive’.  There are no common law crimes, and they cannot enact ex post facto, retrospective laws.  There must also be fair warning for a crime.  Dissent disagrees with assertion of ‘born alive’, and believes terminology should adapt to society and technology

c) Miranda (note case): Boyfriend did not stop abuse of girlfriend’s children, convicted of assault.  Appellate court reversed – he did not have familial duty.  Supreme court reversed – he assumed familial role in living there – remanded on subject of duty.  Appellate court acquitted – defendant could not have known of duty.

d) Bouie (note case): Defendants arrested for trespass after owner asked them to leave.  Held: conviction overturned.  Could not foresee notice issues in arrest, and applying unforeseeable state law retroactively would be unconstitutional, wouldn’t give defendants fair warning that conduct constitutes a crime




e) Nash (note case): Allowed conviction where estimates of degree may vary

f) Ragen (note case): Upheld conviction where jury had to make a decision on reasonableness – it wasn’t too vague to afford guide for reasonable conduct

g) City of Chicago: Statute passed re: gang congregation.  Held: Statute violated 14th amendment.  Statute was too vague: 1) failed to provide notice (because acts described were too vague, 2) gives police too much discretion.  Arguments: Loitering definition too vague, criminalizes innocent loitering (which lots of people do), police rely on vague authority, vagueness re: dispersing, discretion problems.  Dissent says act criminalized is failure to obey officer giving orders.





1) MPC 250.6: Loitering – Jurisdictions divided on vagueness issue

h) Papachristou (note case): Held vagrancy laws unconstitutional because it fails to give persons fair notice and it encourages arbitrary enforcement (discretion)


G) Proportionality



1) General Rule




a) Principle that punishment shall fit the crime




b) Dictated by 8th amendment against Cruel and Unusual Punishment





1) Forbids punishment ‘grossly disproportionate to the crime.’



2) Cases re: Proportionality

a) Harmelin: Arrested for drug possession on first offense.  Held: Conviction affirmed.  Majority said 8th amendment did not guarantee proportionality.  Said that death was different for proportionality.  Concurrence, which is generally followed, said proportionality did factor in non-capital offenses, but only for, ‘extreme sentences that are grossly disproportionate’.  To evaluate that, you look at the legislature’s intent, and stare decisis.

b) Ewing: Got 25 to life for stealing 3 golf clubs.  Held: While there is proportionality issues for non-capital offenses, conduct of defendant must be evaluated in whether to change wobbler crimes to misdemeanors.  In this case, proportionality issues were not violated. 

3) Homicide


A) Definitions



1) The killing of a human being by a human being



2) General Gradings

a) 1st degree – usually willful, deliberate, premeditated, intentional (or in connection with another felony)




b) 2nd degree – usually all other murder (a catch all)

c) Voluntary manslaughter – usually heat of passion/provocation

d) Involuntary manslaughter – usually reckless or negligent


B) Grading of Intended Killings



1) Murder generally ‘unlawful killing with malice aforethought’



2) Codes




a) MPC

1) Murder: Purposely, knowingly, reckless with extreme indifference to value of human life, or engaged as accomplice in other felony





2) Manslaughter: Reckless, Murder with EED





3) Negligent Homicide: Negligent homicide

b) California: ‘malice aforethought’ divided into 1st degree (willful, deliberate, premeditated) and 2nd degree (all other murders)




c) Pennsylvania: Follows MPC: intentional, knowing, reckless, negligence



3) Premeditation-Deliberation Formula




a) Two different views

1) No time need elapse before crime for premeditation

2) Requirement for time to elapse beforehand




b) Problems with Premeditation as Line-Drawing Mechanism

1) Doesn’t cull the worst offenders (doesn’t always get most heinous offenses)





2) Is it workable standard in evidentiary terms?




c) Cases re: Premeditation/Deliberation

1) Carroll: Man argues with wife.  Later, when she is asleep he takes gun down and shoots her.  Held: Conviction affirmed because murder was intentional, deliberate and premeditated.  This jurisdiction says no amount of time needed to elapse for crime to be considered premeditated – enough that killing is deliberate.  Problem – there is an argument that this philosophy eliminates other degrees of murder

2) Guthrie: Guy with issues re: nose kills co-worker.  Held: Remanded because jury instruction essentially eliminated degrees of killing.  There must be some appreciable time between formulation of the intent and the actual killing, allowing the opportunity for reflection on the intent to kill after it is formed.

3) Anderson (note case): Defendant killed little girl.  Held: Nothing of crime proved evidence of planning or premeditation, hence no first degree murder. 



4) Provocation




a) Mitigates murder to manslaughter




b) Must be such that it would incite a ‘reasonable person’




c) What is reasonable provocation?





1) Words are not enough





2) Classic mitigations






i) Extreme assault or battery






ii) Mutual combat






iii) Illegal arrest






iv) Injury or abuse to close relative






v) Sudden discovery of adultery




d) Cooling Time

1) Courts can find as a matter of law that manslaughter unavailable if there is too much cooling time





2) Can be surmounted some event rekindled passion from that event




e) Rationalization





1) Excuse: A concession to human nature





2) Justification: A recognition of the bad contribution of the victim




f) Killing Someone Other Than Intended





1) Jurisdictions split whether provocation is defense to mitigate 




g) MPC

1) Standard: Acted under extreme emotional disturbance for which there was a reasonable explanation.  

i) Must evaluate facts and circumstances from the perspective of defendant, THEN evaluate reasonableness of the loss of control (subjective, objective)




h) Cases re: Provocation

1) Girouard: Wife insults him, he shoots her.  Held: This was not sufficient provocation.  Need to find provocation ‘calculated to inflame the passion of a reasonable man and tend to cause him to act for the moment from passion rather than reason.’  But, words are never enough for provocation.


2) Maher: Saw wife go into woods, suspected adultery, shot guy he thought was with her.  Held: Remanded for trial.  Evidence of provocation was an issue for the jury to decide.  Although evidence was scarce, it was there decision whether this would cause a reasonable man to act from passion and not judgment.

3) Cassasa: Crazy guy stalked woman, then killed her after rejection.  Held: Conviction affirmed.  Good exercise for following MPC.  They looked subjectively at his circumstances, then objectively found that his reaction was still unreasonable to mitigate it too manslaughter (‘too peculiar to defendant’)

4) Walker (note case): Drug dealer killed at restaurant.  Held: Conviction affirmed after judge would not allow jury instruction on extreme emotional disturbance.  Dissent said that the EED should be jury question, and that the instruction should be allowed.  


C) Grading of Unintended Killings [This is a weak area, restudy this]



1) Categories of Unintended Killings




a) Civil Negligence – Not a matter of criminal decision (never the standard)




b) Criminal Negligence – Failure to exercise due care

1) Contributory negligence is not a defense to manslaughter, but it may have a bearing on the question of what the proximate cause of the death was





2) Evaluation is subjective then objective




c) Reckless – (Involuntary Manslaughter)

1) Can include wanton or reckless conduct, by way of either commission of omission where there is a duty to act, which conduct involves a high degree of likelihood that substantial harm will result to another 




d) Reckless Plus – Recklessness with wanton disregard for value of human life

1) If you can reasonably anticipate the death of another, the wickedness of disposition can be considered malicious (this is subjective test)





2) Voluntary intoxication will not allow negating of awareness



2) MPC Definitions

a) Negligence: “…should be aware of a substantial and unjustifiable risk that the material element exists or will result from his conduct.”

b) Recklessness: “Consciously disregards a substantial and unjustifiable risk that the material element exists or will result from his conduct.”

c) Both require gross deviation from standard of care a reasonable person would observe in actor’s situation.  Very fine line between little bit extra that differentiate unintended homicides from civil negligence



3) Objective vs. Subjective

a) Holmes believes objective should be kept, or else those without capacity will slip through the cracks because they are dumb




b) Williams counters that objective doesn’t punish people who are acting badly




c) Pillsbury says we are punishing people’s choice-making, not awareness or intent



4) Murder/Manslaughter Line




a) Distinguished by malice on the part of the killer





1) Malice can be shown by a wanton, reckless disregard for life




b) General Distinction about intentionality of crime



5) Cases re: Unintended Killings

a) Welansky: Club owner ignored risk of fire.  Held: Guilty of involuntary manslaughter.  He had a duty to others, and there was an apparent danger to others and he chose to run the risk rather than alter his conduct.  This is considered wanton and reckless disregard – there was a high degree of likelihood that substantial harm would result to another if a fire occurred.

b) Williams: Couple did not take baby to doctor and it died.  Held: Conviction for manslaughter affirmed.  Statute put standard at ordinary negligence.  Court found that they should have known that the baby was sick, and they had a duty to take the baby to receive medical care.  A reasonable person would have known to take baby to doctor.  

c) Malone: Boy killed during Russian roulette.  Held: Guilty of murder in the second degree.  Malice distinguishes murder from manslaughter.  Malice can be shown by a wanton, reckless disregard for human life where one can reasonably anticipate the death of another.

d) Davidson (note case): Dogs got out of yard and attacked children.  Held: Guilty of second-degree murder.  Evidence showed that defendant created unreasonably risk, then consciously disregarded it with an extreme indifference to human life.  The dogs had escaped before.

e) Fleming: Drunk driver who went across into other lanes of traffic.  Held: Guilty of second-degree murder.  Actions of defendant showed a wanton, reckless disregard for human life.  He contends that there was no malice aforethought.  But, malice can be showed by that disregard for human life.
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4) The Death Penalty


A) Reasons for Death Penalty



1) Deterrence – To deter people from performing that kind of conduct




a) Studies show little to no deterrent effect



2) Retribution – an ‘eye for an eye’ versus the sanctity of human life


B) Constitutional Limitations



1) Arbitrary imposition of death penalty is cruel and unusual



2) Bifurcated proceeding with guided discretion okay




a) Some feel that separating liability and penalty phases hurts defendant



3) Mandatory death penalty violates 8th amendment



4) Defendant must be allowed to argue all mitigating factors



5) Cannot impose death penalty unless defendant took a life


C) Accuracy



1) Studies show relatively high error rates




a) Should this invalidate death penalty?


D) Cases re: The Death Penalty

1) Furman (Note case): Held: Death Penalty statute in Georgia allowed arbitrary imposition, which violated due process.  The inability to distinguish the rule of application invalidated the penalty itself.

2) Gregg: Death penalty imposition after statute in Georgia was reformulated.  Held: Imposition of death penalty was not arbitrary.  Also allowed bifurcated proceedings where liability and penalty are reviewed in separate proceedings.  Defendant argues that this violates 8th and 14th amendments.  Court reviews whether death penalty is cruel and unusual – says no because lots of people use it.  No issue with proportionality because defendant took life of another.

3) Woodson (note case): Mandatory death penalty imposition violates 8th amendment.  Inconsistent with contemporary standards of decency, fails to provide effective standards to guide jury, and does not allow for individual justice

4) McClesky: Defendant introduced study that shows racial bias in implementing death penalty.  Held: Study is irrelevant, not inaccurate, conviction affirmed.  This study would need to show a racial bias in the present case.  While this case throws question on legal system, that is question to be answered by legislature.  This case also set precedent for interpreting evidence.



5) Lockett (note case): Defendants are allowed to present any and all mitigating factors

6) Coker (note case): Cannot impose death penalty for rape – penalty is grossly disproportionate when no life is taken

7) Enmund (note case): Prohibits death penalty on defendant who does not himself kill, attempt to kill, or intend that a killing take place or that lethal force will be employed

8) Tison (note case): Father killed people while brothers were away getting water.  Held: Death penalty affirmed because ‘major participation in the felony committed, combined with reckless indifference to human life, is sufficient to satisfy Enmund culpability requirement.’ 

5) Rape


A) Perspectives and Statutory Framework



1) Role of Rape Law




a) Punishing violent crime or regulating intimate conduct?




b) Criminalizing use of force or protecting sexual autonomy?




c) New commitment to protecting victim



2) Kobe Bryant example



3) Evolution of Rape Codes

a) From physical force and resistance requirements to broader definitions of force and removal of resistance requirements

b) Most criminal evaluations deal with defendant’s intent, but rape must also review victim’s consent


B) Actus Reus



1) Force, Nonconsent and Resistance




a) Force





1) Traditionally force was required





2) Majority of jurisdictions still require proof intercourse by






i) Force, OR






ii) Forcible compulsion






iii) Apprehension must be reasonable





3) Elimination of force requirement






i) Some jurisdictions find force just by act of penetration






ii) These jurisdictions find any nonconsensual sex as rape




b) Resistance





1) Requirement to resist mostly eliminated, but





2) Resistance still a probative element towards reviewing rape





3) Strange because resistance not needed for other crimes




c) Consent





1) Victim must communicate her non-consent somehow





2) In states that have eliminated force requirement, consent must be given






i) Consent must be affirmative and freely-given






ii) Can come from words or actions




d) Non-Physical Threats





1) Cases where men use position of authority to get sex from women

2) MPC: Gross sexual imposition by any threat that would prevent resistance by a woman of ordinary resolution






i) What defines a threat?





3) Theory that person in lesser authoritative position cannot consent






i) Does not allow her to make unbiased decision





4) Law is shifting towards passive non-resistance as nonconsent

e) Debates re: female passivity (can expand if you have time)




2) Deception



 
a) Not rape where there is authentic consent





1) Yes, rape when fraud in factum






i) When person does not know what they are consenting to





2) No, rape when fraud in inducement






i) When person simply tricked into sex (which she knows is sex)



3) Cases re: Rape, Actus Reus

a) Rusk: Took lady’s keys, lured her up to his apartment, raped her without force.  Held: Guilty of second-degree rape.  Statute required force or threat of force, which requires that victim resist and that resistance overcome, or that victim prevented from resisting by threats to her safety.  This is subjective evaluation, which jury makes.  This court affirms conviction because appellate court essentially interpreted the facts for themselves.  In this case force was required, and it was shown by the fact that defendant did not consent because of fear for her safety (no requirement in statute that the fear be reasonable fear). 

b) Warren (note case): Guy carried woman off from bike path.  Held: Not guilty of rape – no resistance was shown by victim, and she must somehow show non-consent.

c) Alston (note case): Grabbed ex-wife and said he had right to have sex with her.  Held: Conviction reversed for lack of force, although nonconsent was obvious.  

d) Mlinarich (note case): Man has sex with girl by threatening to send her back to detention home.  Held: Not guilty of rape because rape, per statute, required actual physical compulsion or violence, or a threat of physical compulsion or violence sufficient to prevent resistance (statute changed shortly thereafter)

e) Rhodes (note case): Broad scope of what constitutes rape – any sex by forcible compulsion (physical, moral, psychological, or intellectual) is guilty 

f) Interest of MTS: Legislature worded statute so that mere penetration would constitute force.  Force not defined as force to overcome lack of consent.  Says that rape is any sex without affirmative and freely-given consent

g) Evans: Met girl at plane, tricked her into having sex.  Held: No rape.  Statute required forcible compulsion, and cannot have rape because of fraud, trick or stratagem.  There are no penal sanctions against seduction, and this was fraud in the inducement, which is not rape.

h) Boro: Doctor tells lady operation or sex.  Held: No rape.  Fraud in the inducement is not a crime.  Statute changed shortly thereafter to include more fraudulent representations. 


C) Mens Rea



1) What Intent Required re: Nonconsent




a) Purpose (no problem)




b) Knowledge (no problem)




c) Recklessness (knows there might not be consent and proceeds anyway)





1) Some jurisdictions have this as threshold intent




d) Negligence (Reasonable person would have known of non-consent)





1) Most jurisdictions have this standard




e) Strict Liability (Catches anyone who proceeds without consent)



2) Mistake of Fact




a) Mistake of fact requires good faith and reasonable belief of non-consent





1) Only works as defense when actual knowledge was required




b) Nothing but consent by victim can relieve them of right to autonomy




c) Differing views on whether reasonable, honest mistake is defense





1) Mostly viewed as no defense



3) Cases re: Rape, Mens Rea

a) Sherry: Defendants took woman to apartment, had sex without consent.  Held: Defendant guilty.  They argued that they needed subjective knowledge of non-consent, but court felt this served no social utility in this position.  Mistake of fact requires that accused acted in good faith and with reasonableness.  Ruling is that their belief was not reasonable.

b) Fischer: Student raped other student.  Alleged that this was like case re: forcible compulsion by psychological reasons, so defendant’s intent needs to be reviewed.  Held: This is not one of those cases, but one with traditional force.  Intention of defendant does not need to be reviewed in those cases. 

c) Ascolillo (note case): Defendant asked for jury instruction that reasonable mistake as to consent would be defense.  Held: Honest and reasonable mistake is not a defense to rape in jurisdiction.


D) Problems of Proof



1) Corroboration and Jury Instructions




a) Corroboration





1) Used to be a requirement

2) All jurisdictions have abandoned this requirement, or are heading that way




b) Jury Instructions





1) Many jurisdictions have required instructions on difficulty of defense






i)This instruction has fallen into disfavor

c) MPC: Requires both corroboration and special jury instruction to evaluate victim’s testimony with special care.



2) Cross Examination and Rape Shield Laws




a) Rape Shield Laws

1) Can only bring up unchaste character of witness when probative value outweighs prejudicial value





2) Can generally get in evidence of






i) Prior sexual history between defendant and victim






ii) Testimony that refutes evidence



3) Conduct of defendant




a) Conduct of defendant’s prior history mostly inadmissible also





1) Kennedy example



4) Cases re: Rape, Problems of Proof

a) Wiley: Court retained requirement of corroboration.  This requirement is gone or going from all jurisdictions.

b) Pope: Holds that unchaste character is inadmissible except in certain situations: prior sexual history between defendant and victim, testimony that may refute evidence, others.

c) DeLawder: Defendant not allowed at trial to bring in evidence of victim’s intercourse with other men.  Held: Evidence should have been admissible because it could have directly refuted her testimony.  This information was more probative then prejudicial, so prosecutrix had duty to testify to this information.

d) Colbath (note case): Testimony regarding public events could evade rape shield laws.  Can indicate receptiveness to sexual advances that private behavior with chosen partners cannot show.

e) Wood (note case): Evidence of lady’s history with porn inadmissible because of prejudicial effect.
f) Scuito: Rape in Virgin Islands.  Trial judge didn’t allow psychiatric evaluation.  Held: psychiatric evaluations not required.  Invasive, so it is at the discretion of trial judge. 

6) Principles of Excuse


A) Basic Principles



1) Government must prove every material element beyond reasonable doubt




a) There are affirmative defenses even if the material elements have been proven

2) Excuses occur when the law allows a defense to a wrongful action because the actor has displayed some disability in capacity to know or to choose, which renders the person either free of blame or subject to less blame




a) Justification – You were choosing the lesser of two evils

b) Excuse – People are fallible, and reasonable person would not have been able to make different choice under the circumstances



3) Groupings of disabilities




a) Involuntary actions – Person has no control of bodily movements

b) Deficient but reasonable actions – choice so constrained reasonable person could not be expected to choose otherwise





1) Cognitive Deficiency – lack of knowledge must be excusable in itself





2) Volitional Deficiency – Defect of will

c) Irresponsible actions – Person could not have been expected to act otherwise, given the person’s inadequate capacities for making rational judgments





1) Generally will come into sentencing and not be total excuse

2) Infancy and Legal Insanity only defenses of this kind (and legal insanity really only one left)


B) Duress



1) Complete defense




a) Rarely allowed as a defense to murder




b) Provocation is only partial defense for murder



2) Common Law

a) Threat of peril must be imminent, present and pending

b) Must induce a well grounded apprehension of death or serious bodily harm if the act is not done




c) Minor, non-capital offenses would not allow for excuse defense

1) Must induce such a fear as a man of ordinary fortitude and courage might justly yield to




d) Threat can be to the actor or to a 3rd party

e) If there is an opportunity to escape peril, it must be taken (have duty to escape future harms)



3) MPC 2.09 - Duress

1) Duress shall be a defense to a crime other than murder if the defendant engaged in conduct because he was coerced to do so by the use, or threat to use, unlawful force against his person or the person of another, which a person of reasonable firmness in his situation would have been unable to resist

2) Defense unavailable if actor recklessly placed himself in a situation in which it was probable that he would be subjected to duress, or if he was negligent in placing himself in that situation





Imminence of harm is a factor to be weighed, but not necessary



4) MPC 3.02 – Justification Generally (Defense of Necessity)




a) In essence, act is justifiable if the act done by defendant is the lesser of two evils.

b) This defense does not work when actor recklessly or negligently put himself in that situation



5) MPC differences

a) 2.09 if for do-it-or-else commands from another person, cannot arise from other sources




b) 3.02 can be used when it comes from other sources




6) Battered Woman’s Syndrome




a) Admissible to support claim of self-defense when woman kills her abuser

b) Disagreement when abused commits duress as excuse for participating in other crimes under pressure from her abuser



7) Contributory Fault




a) Gangs

1) Generally, gang members cannot use defense of duress because they put themselves in that situation

2) Unless defendant had no reason to suspect he would be forcibly prevented from withdrawing from criminal enterprise




b) Mistaken Threats

1) Most jurisdictions hold that defendant’s belief that there is a physical threat of force or death must be well grounded



8) Cases re: Duress

a) Toscano: Man coerced into defrauding insurance company by brother of man he owed money to.  Held: Jury should have been instructed on duress defense.  Common law requires imminent bodily harm, but MPC and New Jersey code made it a test of evaluating what a reasonable person in the same circumstances would have done.

b) Cairns (note case): Small, timid man said he committed assault under duress.  Short stature was considered relevant to the amount of resistance, but not his timidity.

c) Bowen (note case): Court did not allow duress defense because low IQ did not make defendant any more susceptible to intimidation.

d) Zelanak (note case): Standard was subjective reasonable fear.  Held: Factors showing multiple personality disorder was allowed in for duress defense.

e) Williams (note case): Duress not allowed as defense for conviction of child abuse by abusive husband.

f) Fleming (note case): POW threatened with walk to camp if he doesn’t help enemy make propaganda.  Held: Threat of death of bodily harm was not imminent, and was therefore not an excuse

g) Contento-Pachon (note case): Threat against man and his family if he doesn’t bring cocaine into the country.  He didn’t trust the police because they were dirty.  Held: Reversed trial court and allowed duress defense.  Threat could be considered immediate because of the people he was dealing with.  There is an issue of escapability.

h) Williams: Gang member leads other gang to house of reverend, where they tie him up.  Held: Duress it not a defense.  His act in joining gang put him in that situation.


C) Intoxication

1) Involuntary intoxication is a defense only if it creates in the defendant a condition that meets the test of legal insanity

a) Creates substantial incapacity either to appreciate the criminality of the actor’s conduct or to conform to the law



2) Voluntary Intoxication

a) Only a defense when it produces a permanent condition sufficient to meet the test for legal insanity



3) MPC 2.08 - Intoxication




1) Intoxication is not a defense unless it negates required intent




2) Self-induced intoxication will not work when recklessness is mens rea




3) Intoxication does not, in itself, constitute mental disease

4) Intoxication not self-induced or pathological is an affirmative defense if by reason of such intoxication the actor at the time of their conduct lacks substantial capacity either to appreciate its criminality or to conform his conduct to the law



4) No distinction between specific and general intent crimes




a) Big battle whether it is admissible when factually relevant or not

5) Many jurisdictions will allow evidence of intoxication if standard is knowledge or purpose, but not recklessness or negligence

a) Generally not considered relevant unless it could produce complete ‘prostration of the faculties’



6) Cases re: Intoxication as Defense

a) Kingston: Man lured to apartment and drugged so he would sexually assault 15 year old boy.  Held: Court of appeal reversed conviction because defendant lacked mens rea.  House of Lords reversed them, stating that he had requisite mens rea, that the drug simply brought that out.  

b) Roberts: Guy got really drunk and shot someone.  Held: Trial court erred in instructing jury that no amount of intoxication would be a defense to overcome defendant’s intent.

c) Hood: Difficult – intoxication should not be considered in determining whether the defendant committed assault of any kind.

d) Stasio: Convicted with assault with intent to rob.  Held: Evidence of voluntary intoxication was inadmissible.  Allowing for this defense in specific and general intent crimes is irrational.

e) Egelhoff: Supreme court reversed Montana court holding statute disallowing evidence of intoxication in homicide charges as unconstitutional.  

7) Causation


A) Issue of whether actions of defendant caused necessary element of crime


B) MPC 2.03 – Causal Relationship Between Conduct and Result



1) Antecedent but for which result would not have occurred

2) Actor must have proper intent if knowledge or purpose (but okay if harm not too remote from actual intent)




a) Transferred intent can make act not too remote


C) Standards



1) But for – result wouldn’t have happened but for act of defendant



2) Proximate cause – must have but for plus be legal cause of death




a) Was result foreseeable?




b) Was there an intervening cause?




c) Was the result extraordinary?


D) Foreseeability and Coincidence

1) Doesn’t matter if actor intends ultimate harm, only that ultimate harm is something which should have been foreseen as being reasonably related to the acts



2) Result cannot be highly extraordinary



3) Act must be sufficiently direct cause



4) Taking Victims as They Are




a) You take your victims as they are, regardless of foreseeability



5) Medical Malpractice

a) If at time of death original wound is still an operating and substantial cause, then death can be properly said to be the result of the wound

b) Only if it can be said that the original wounding is merely the setting in which another cause operates can it be said that the death does not result from the wound.




c) Original actor can be cause if death results from other actions down the road



6) Police Officers Getting Medical Attention

a) Jury decides whether injuries suffered from police’s failure to get medical attention was foreseeable



7) Cases re: Foreseeability and Coincidence

a) Acosta: High speed chase with police trailing.  Police helicopters crash, the only time that ever happened.  Held: Majority said this result was not extraordinary, but reversed because defendant lacked the intent necessary – he did not have requisite malice, and there was no evidence that he consciously disregarded the risk to the helicopter pilots.  (This is a sketchy ruling on foreseeability)

b) Arzon: Defendant set fire, and a fireman died in a separate fire while responding.  Held: Defendant was guilty.  The ultimate harm need not be intended by defendant, only that the ultimate harm is foreseeable as a result of his other acts.  He set a fire knowing firemen would respond, and it was reasonably foreseeable that they would be put in a life-threatening situation.

c) Warner-Lambert (note case): Chewing gum company had been warned to clean up operation.  Explosion at factory killed employees.  Held: Officers not guilty because there was no evidence of what caused the explosion.  The warnings were not enough evidence to show that defendants’ negligence was the proximate cause of the explosion.

d) Deitsch (note case): Warehouse fire killed employee.  Signing was inadequately marked, and exits were blocked.  Held: Guilty of manslaughter.  Differs from Warner-Lambert because it is evident that defendants created condition that caused death of defendant.  There is no proof that conditions in gum factory were what caused death.  

e) Lane (note case): Man punched drunk guy in face.  Died because he was chronic alcoholic, and he was susceptible to such an injury.  Held: Guilty of manslaughter.  You take your victims as they are. 

f) Hall/Shabazz (note cases): Defendants barred from presenting evidence that the hospital contributed to the death of the victims through negligence. 

INCHOATE CRIMES

	Scope of Liability
	Attempt
	Aiding & Abetting
	Conspiracy

Agreement + Overt Act

	Narrow
	“Specific Intent” (Smallwood)

+

“dangerous proximity” (Rizzo) or “unequivocal” actions
	Intent to commit offense (knowledge is not enough) (Gladstone, MPC)

+

Association/nexus with principal
	Intent to commit crime (MPC) 

+ 

Overt act

	Broad
	Intent to commit offense (MPC) or “reasonably foreseeable” results

+

“substantial step”
	Knowledge of results or Reasonable, foreseeable, natural consequences of setting criminal activity into motion (Luparello)
	Pinkerton: liable for crimes committed in furtherance or that are reasonably foreseeable consequences + Overt act


8) Attempt


A) Introduction



1) Actor intentionally seeks to cause harm, but is unsuccessful



2) Sentencing




a) In some jurisdictions, sentencing for attempt is the same as the crime





1) Level of intent is being punished




b) In other jurisdictions, attempt will reduce level of punishment





1) Level of harm is being punished


B) Mens Rea

1) Common Law and most statutory formulations require specific intent (purpose, knowledge)




a) Intent can be inferred from circumstances




b) Must be shown that result is sufficiently probable result of act



2) Broader Standard




a) Intent to commit offense or Reasonably foreseeable result + substantial step

b) ‘Guilty of an attempt if….acting with culpability otherwise required of offense…he engaged in conduct constituting a substantial step towards the commission of the crime.’



3) Strict Liability 




a) Can be guilty of attempt in strict liability crimes





1) Argument against: didn’t have specific intent





2) Argument for: Society wants these crimes stopped



4) Cases re: Attempt – Mens Rea

a) Smallwood: Defendant raped victims knowing he had HIV.  Held: Not guilty of assault with intent to kill.  Specific intent to kill can be inferred from circumstances, but to do so you must show that result was the sufficiently probable result of the actions.  In this case, the prosecution could not provide any evidence that this was the case.  

b) Jones (note case): Defendant convicted of murder, but not of attempted murder when he fired into a crowded house.  Murder only required knowing of high probability, but attempt required specific intent. 

c) Gracidas-Ulibarry: Defendant guilty of federal statute making it crime for deported person to reenter.  Required mens rea was strict liability.  Held: Guilty of attempt despite jury instruction stating he didn’t need specific intent

d) Thomas: Shot man he thought was fleeing rapist.  He said shots fired were accidental and warning shots.  Held: Guilty of attempted reckless manslaughter.  Disposed of specific intent, and instead used a standard of ‘while acting with culpability otherwise required of offense…he engaged in conduct constituting a substantial step towards the commission of the crime.’


C) Preparation Versus Attempt

1) Dangerous Proximity Test – Actors must be dangerously proximate to committing the crime



2) Proximity and Abandonment




a) Evidence of abandonment may excuse attempt

1) Must be under circumstances manifesting a voluntary and complete renunciation of the criminal purpose




b) This is why they have dangerous proximity test (give chance for abandonment)



3) Broad Liability




a) Intent or reasonably foreseeable results + substantial step



4) Equivocality Test




a) Does the action speak for itself and demonstrate attempt?




b) Doesn’t weigh how far defendant has gone towards his plan (proximity)



5) MPC 5.01

a) Requires purposeful action which is substantial step in course of conduct planned





1) Step must corroborate actor’s criminal purpose





2) Certain steps will automatically be considered substantial




b) Different from dangerous proximity standard



6) Murder-for-Hire




a) Big debate whether solicitation is mere preparation, or whether it goes to attempt

b) Mere solicitation unaccompanied by act moving directly toward the commission of the intended crime, is not an overt act constituting an element of the crime of attempt

c) Person solicited will need to have intent to commit murder and take a substantial step towards crime



7) Cases re: Preparation Versus Attempt

a) Rizzo: Defendants rode around in a car looking for payroll guy to rob.  They got nowhere near him.  Held: Not guilty of attempted robbery.  The law should only consider those acts which are so near to its accomplishment that in all reasonable probability the crime itself would have been committed.  This crime was nowhere near being committed.

b) Duke (note case): Pedophile lured by undercover agent.  Pedophile arrested at meeting spot without doing anything.  Held: Not guilty of attempt because he was not dangerously proximate to committing any crime.

c) Johnston (note case): Guy pulled gun on gas station attendant, then gave money back.  Held: Guilty of attempt, and the court denied a renunciation defense.

d) McNeal (note case): Guy accosted girl and was going to rape her.  She convinced him not to.  Held: Guilty of attempted sexual assault.  Renunciation was not voluntary.

e) McQuirter: Black man follows white woman.  Arrested for attempted rape.  He gave confession.  Held: Conviction affirmed.  Jury believed he had the specific intent, but there is a real question about how close he was to committing crime.

f) Jackson: Guys go to rob bank, but too many people.  Go back, but police arrest them before they get to bank.  Held: Guilty of attempted robbery.  MPC evaluates intent and whether they took substantial step towards crime.  This gets away from Rizzo, which evaluates situation on a timeline, and allows police to take action earlier (after a substantial step).

g) Harper (note case): Guys set up bill trap.  Technical support was some ways away when they got arrested.  Held: Not guilty of attempt because they were not close enough to committing crime.  They had not taken a step of such substantiality that, unless frustrated, the crime would have occurred.

h) Mandujano (note case): Undercover agent tried to buy heroin.  It was unsuccessful because seller could not procure the heroin.  Money changed hands, but it went back to the agent.  Held: Guilty of attempt to sell heroin because he had the intent and took a substantial step.  Big part was that money changed hands.

i) Joyce (note case): Guy tries to buy cocaine from undercover agent.  Agent won’t open up bad of cocaine, so deal goes south.  Held: Not guilty of attempt to buy.  He had the intent, but he did not take a substantial step.  There was not even an issue of abandonment because there was not even an attempt.  No money changed hands.

j) Davis: Guy hired undercover officer to kill wife.  He was then arrested for attempted murder.  Held: This was mere solicitation (preparation).  Cannot be held for attempt unless the person hired has the requisite intent and takes a substantial step towards committing the crime.

k) Church (note case): Defendant hired fake hit man.  Was shown a tape staging the death and paid the agent.  Held: Guilty of attempt.  Took a substantial step towards crime.  (This really doesn’t differ from Church)  


D) Impossibility



1) General rule is that factual impossibility is not a defense, but legal impossibility is



2) Jurisdictional Postures




a) 3rd circuit - Legal impossibility is a defense




b) 2nd circuit – (MPC) Look at intent of actor and believed circumstances




c) 5th circuit - Intent, and objective acts that strongly corroborate



3) Cases re: Impossibility

a) Jaffe: Man thinks he’s buying stolen fabric.  Fabric is not stolen, though.  Held: Not guilty of attempt.  Legal impossibility is a defense, and this was a legal distinction (whether the property was stolen or not).

b) Dlugash: Man shot guy five times after he may or may not have thought he was dead from earlier shooting.  Held: Can be guilty of attempt.  The state looks at impossibility with ‘intent to commit a crime, he engages in conduct which tends to effect the commission of the crime.’  That would require a subjective look at his actions.  The jury found him guilt of murder, so they obviously thought he had requisite intent, and he cannot use factual impossibility as a defense.

c) Oviedo (note case): Defendant sold undercover agent a non-controlled substance that tested in the field as heroin.  Held: Conviction reversed.  Legal impossibility is a defense.  The circuit court there looked at the intent and the circumstances that would corroborate that intent, and found he lacked the intent to sell heroin.

9) Aiding and Abetting


A) Mens Rea



1) Actions of Principal




a) You are as culpable as the actor, but may be sentenced less



2) Various Standards




a) Narrow Liability





1) Intent to commit offense + association/nexus with principal






i) Mere knowledge of criminal activity is not enough




b) Broad liability

1) Knowledge of result or reasonable, foreseeable, natural consequences of setting criminal activity into motion (Luparello)





2) Do not need to have same intent as the actor



3) Words of Encouragement




a) Must be said with intent of encouraging and abetting actor



4) MPC 2.06

a) Person is an accomplice of another if, with purpose of promoting or facilitating the commission of the offense, he solicits such other person to commit it, aids or agrees to aid, or fails in preventing act when having a legal duty to do so



5) Good Samaritans




a) Laws against withholding criminal information




b) Puts duty on business people to know the business of their customers




c) Goes against belief of autonomy of individuals



6) Joint Enterprise theory

a) The person who embarks on a joint enterprise knowing that his confederate may intentionally be killed is taking a deliberate risk of assisting or encouraging not merely killing but murder



7) Cases re: Mens Rea – Aiding and Abetting

a) Hicks: Guy said a few words to man who got shot by other person, then rode off with that guy.  Held: Not guilty of aiding and abetting.  Words of encouragement must be said with intent to aid and abet the main actor.  Must have purpose to further criminal act. 

b) Wilson: Guy sets up his friend to get busted for larceny.  Held: Not guilty as accomplice.  He did not intend for the crime to succeed.

c) Gladstone: Cop went to him to buy pot, but he didn’t have enough.  Drew map to another guy’s place.  Held: Not guilty as an accomplice.  There was a lack of a nexus between Gladstone and the actor.  Without that nexus, we will be punishing people for their mere knowledge.

d) Luparello: Guy sends friend to get information on ex-wife from her friend.  They kill him.  Held: Guilty as an accomplice.  Extends liability to make abettors responsible for the criminal harms they have naturally, probably, and foreseeably put in motion.  He need not have the same mens rea as the actors.

e) Roy (note case): Guy sends undercover agent to buy hand gun from other dealer.  Agent gets robbed.  Held: Conviction as accomplice to armed robbery overturned.  Consequences must be natural and probable.  It is not sufficient that the act might conceivably occur

10) Conspiracy


A) General



1) An agreement between two or more people to do something illegal



2) There must be an overt act by someone



3) The crime need not take place



4) Conspiracy ends when everyone stops acting




a) That is also when statute of limitations starts


B) Consequences

1) Liability of group includes all acts of anyone that is part of the conspiracy that is in furtherance of the agreement, or those that are reasonably foreseeable flowing from that agreement



2) Hearsay Exception




a) Admissions of co-conspirators are admissible in court




b) This only applies to statements in furtherance of the conspiracy




c) Cover-up statements are not inferred as being part of the conspiracy



3) Bootstrapping




a) Where co-conspirator statement is only proof of conspiracy (whole charge)



4) MPC will merge conspiracy with substantive offense, federal law doesn’t



5) Cases re: Consequences

a) Krulewitch: Prosecution attempts to get statement of cover-up into court, which eventually led to conspiracy conviction.  Held: Conspiracy conviction reversed.  Hearsay exception only applies to statements that had to do with the original conspiracy (furtherance of conspiracy).


C) Abandonment/Renunciation



1) Must take affirmative action to tell everyone that you are out of a conspiracy



2) Renunciation can be used as affirmative defense




a) Requires renouncement and attempt to thwart plan


D) Broad Liability

1) Liable for crimes committed in furtherance or that are reasonably foreseeable + Overt act

a) This is not retroactive (you will not be charged with substantive crimes that occurred before you joined the conspiracy


E) Narrow Liability



1) Intent to commit crime (MPC) + Overt act



2) Only guilty of crimes that defendant intends as part of the agreement



3) MPC

*Person guilty of conspiracy with another person or persons to commit a crime if with the purpose of promoting or facilitating its commission he: 

*Agrees with such other person or persons that they or one or more of them will engage in conduct which constitutes such crime or an attempt or solicitation to commit such crime

*Agrees to aid such other person or persons in the planning or commission of such crime or of an attempt or solicitation to commit such crime




-Under this people are not liable for substantive crimes of co-conspirators


F) Conspiracy as Form of Accessorial Liability

1) You can be held guilty of any offenses that are reasonably foreseeable that occur in furtherance of the conspiracy



2) Cases re: Form of Accessorial Liability

a) Pinkerton: Guy in jail was charged as a conspirator for brother’s action.  Held: Guilty.  He never affirmatively abandoned the conspiracy, and those actions were in furtherance of the brothers’ conspiracy.  You can be held guilty of any reasonably foreseeable offenses that further the conspiracy

b) Bridges: Guy goes with friends to get guns so that he can fight without disturbance.  Friend fires into crowd and he gets charged with murder.  Held: Guilty of murder.  It was not the point of the conspiracy to commit aggravated assault, but it was a reasonably foreseeable, natural consequence of the conspiracy

c) Brigham: Guy goes out to kill Chuckie.  See man, one guy says it isn’t him, other shoots him anyway.  Held: Guilty of murder.  It was reasonably foreseeable that hard-headed guy would kill someone other than Chuckie.

d) Walls: Could not convict guy as felon-in-possession because co-conspirator had a weapon.  

e) Alvarez: Guys part of a drug buy were found guilty of conspiracy when a federal agent was murdered during the buy.  It was held that the murder was a reasonably foreseeable consequence of the drug buy, as they had knowledge of the circumstances (such as the armed people)


G) Actus Reus of Conspiracy



1) Must have an agreement between the parties, but it need not be express



2) Agreement can be inferred from actions and knowledge of defendants




a) There does not need to be evidence of verbal communication




b) Parallel actions of parties can lead to inference 

c) Parties do not need to have knowledge of every part of conspiracy, just essential elements



3) Coleridge instructions

a) Tells jury that it is not necessary to prove that the two parties came together and actually agreed in terms to have a common design

b) If you find the actions were performed in conjunction you can infer there was a conspiracy



4) Overt act




a) At common law, the conspiracy was all that was necessary for an overt act




b) American statutes typically have added an overt act requirement





1) These can dispose of overt act for most serious of conspiracies



5) Gang Problem

a) Convictions for conspiracy will only be allowed when the nature of the acts would logically require coordination and planning (This could go the other way easily)




b) Common membership alone will not be enough (Garcia)



6) Cases re: Actus Reus of Conspiracy

a) Interstate: Movie theatres agreed to specific terms proposed by distributors.  This was price fixing in violation of anti-trust act.  No proof that the movie theatres communicated with each other.  Held: There was a conspiracy.  They could infer a conspiracy from the circumstances and the knowledge that each of the theatres had.  They had motive, they were advised to participate, and it would have made no sense for them to agree individually unless they knew the other theatres were going to participate as well.

b) Garcia (note case): Gang member pulls gun at party and shoots, but hits no one.  Convicted of conspiracy.  Held: Conspiracy conviction reversed.  There was no evidence of a pre-arrangement, so the only link would be common membership.  This is not enough to convict for conspiracy. 

c) Alvarez:  Guy helping load plane.  Said he would be there when the drugs came in (with a head nod and a smile).  The undercover agent was told by other conspirators that Alvarez would be present when the drugs came in.  Held:  Conviction affirmed.  The panel felt that there was enough evidence that a reasonable jury could conclude that he had knowledge of the conspiracy and agreed to participate in the scheme.


H) Mens Rea of Conspiracy



1) Knowledge of conspiracy is not enough to reflect agreement



2) Intent of supplier who knows of criminal use can be established if




a) There is direct evidence that he intended to participate




b) Through inference that he intends to participate based on





1) His special interest in the activity





2) The aggravated nature of the crime

i) Factors include: stake in venture, whether venture had legitimate purpose, volume from illegal activity was disproportionate



3) MPC




a) Requires purpose for both conspiracy and accomplice liability



4) Cases re: Mens Rea of Conspiracy

a) Lauria: Operator of call service new that his clients were prostitutes.  Held: Not guilty of conspiracy.  They would have to show his intent to participate in the agreement, but they could not show that he had any special interest or that the crime was particularly aggravated.

11) The Role of Evidence


A) Evidence must be relevant



1) Probative – Tends to make event more likely that it occurred



2) Material – Material to the outcome of the case




a) Example: if victim consented to killing, that is immaterial


B) Hearsay



1) Out-of-court statements offered for the truth



2) Generally inadmissible



3) Exceptions




a) Co-conspirators statements




b) Excited utterance




c) Signature




d) Sex Offenses




e) Impeachment (if defendant testifies)


C) Rules of Privileges



1) 5th amendment – defendant does not have to bear witness against themselves



2) Spousal – Stuff said to spouse is privileged (spouse has right to refuse to testify)



3) 4th amendment – What police can and can’t do




a) Exclusionary rule (illegally obtained evidence inadmissible)


D) Prejudice



1) Characteristics of evidence that improperly sways jury



2) Must be weighed against the probative value of the evidence




a) Government usually allowed to tell its whole story 



3) Rule 403




a) Evidence may be excluded if probative value outweighed by prejudicial weight



4) Rule 404(b)

a) Evidence of other crimes, wrong, etc., is not admissible to prove that character of a person.  It may be admissible for other reasons

1) Other reasons include: proof of motive, opportunity, intent, propensity, preparation, plan, knowledge or absence of mistake or accident


E) Changes by Legislature



1) Legislature can change rules of evidence 

a) Rule 413 says if accused of sex offense, evidence of other sex offenses admissible


F) Jury Instructions

1) Judge will tell the jury that they can only consider the evidence for specific purpose (not for character of defendant)


G) Proof Beyond a Reasonable Doubt



1) Evidence must prove guilty beyond a reasonable doubt (Winship)



2) Cannot put a quantitative equivalent on reasonable doubt (McCullough)

3) Cannot dilute reasonable doubt with phrases like ‘moral certainty’ ‘grave uncertainty’ (Cage)



4) Judge need not explain what reasonable doubt is to jury (Walton)


H) Cases re: Role of Evidence

1) Old Chief: He was felon in possession of weapon.  He was willing to stipulate that he fit into class of felons.  Government wanted to be able to put on more evidence (narrative) about prior crime.  Held: Government could not bring this evidence in, as its prejudicial effect would outweigh its probative value.  Generally, the government can tell its story in narrative, but since the whole point of that evidence was simply to establish his class of persons, they would have to accept the stipulation.

2) Zackowitz: Guy had wife insulted, went home, came back with gun he was carrying and shot someone.  Government wanted to bring evidence in of his gun ownership.  Held: Evidence was not admissible.  It was not relevant to the case.  They could not bring that evidence in because it would only be used to go towards his character.

12) Burdens and Presumptions


A) Burden of Production



1) Burden of presenting enough evidence to put a certain fact in issue


B) Burden of Persuasion



1) Burden of convincing the trier of fact


C) Burdens in General



1) Burdens of production and persuasion both on government 



2) Affirmative defenses can shift burdens to defense




a) Some of these only require burden to be preponderance of evidence



3) Elements of prosecutions case cannot be presumed (malice)


D) Presumptions



1) Fact inferred from proof of other fact



2) Types




a) Mandatory presumptions – If A, you must presume B





1) These are generally not okay




b) Permissive presumption – If A, presumption of B is okay




c) Rebuttable presumption – Shifts burden to B to counter presumption





1) This really isn’t much different than mandatory presumption


E) Cases re: Burdens and Presumptions

1) Patterson: Guy saw his wife with another man.  He shot the guy, then claimed EED.  Held: Putting burden of proof of EED on defendant is constitutional.  This is a case of the greater power including the lesser (the state could have taken the defense out altogether). 



2) Mullaney: Made unconstitutional Maine statute that presumed malice for certain factors.

3) Sandstrom: Court found unconstitutional a jury instruction that was arguably a conclusive presumption.  Prosecution argued that it was a permissive or rebuttable presumption, but the court would not allow any instruction which could possibly be seen as conclusive by the jury

13) Role of the Jury


A) Defendants have a right to a jury trial for serious charges



1) Can waive this right



2) Not necessary for crimes that are not serious


B) Jurors



1) Generally 12, and generally must have unanimous verdict



2) Can vary – some states have fewer jurors or a near unanimous verdict


C) Nullification



1) Nullifications are okay as a group



2) They cannot be instructed about it



3) If individual juror looks like they will nullify, they will be removed


D) Cases re: Role of Jury

1) Duncan: Man accused of assault in Louisiana.  Judge sentences him without jury trial because it was not a serious crime.  Held: This was a serious crime and defendant had a right to a jury trial of his peers.

2) Dougherty: Defendants want to tell jury about ability to nullify.  Judge won’t allow instruction.  Held: Affirmed.  Nullifications are desirable, but they cannot be instructed about it.

3) Thomas: One jury member was going to nullify, some jurors said it was racial, others because of the evidence.  Held: His removal was appropriate if for non-evidence reasons, but his reasoning was ambiguous in this case based on juror testimony.

14) Role of Counsel


A) Trilemma



1) Must know everything



2) Must keep it confidential



3) Prohibited from putting on fraudulent material


B) There are ways to resolve it



1) Withdrawal



2) Free narrative


C) Cases re: Role of Counsel

1) Nix: Attorney talked defendant out of putting on perjured testimony.  Held: He acted appropriately.

2) Lowery: Attorney would not talk about perjured testimony during trial. Held: This deprived defendant of a fair trial.

15) Role of the Judge

16) Punishment

