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Criminal Law Outline

Prof Murray

Draft 12.03.06

First, is it legal?

a. Legality—if there is no law that condemns the behavior that we find problematic, we can not try the person, can also not create a new law and grandfather the old behavior in under the new law
i. legislature defines the law

ii. law operate prospectively

iii. law must be specific, not vague/ void for vagueness
iv. Shaw p290—guy created a skin catalogue, convicted of “corrupting the public morals” which was not an offense/law at that time
1. Lord Reid—dissent

a. no offense called corrupting of the morals

· need notice of law

b. not courts job to make the law

· legislature’s job

c. jury should not determine the law
· this would lead to inconsistent law

Has there been an act—Actus Reus requires voluntary action.
v. MPC:  a person is not guilty unless his liability is based on conduct which includes a voluntary act or the omission to perform an act of which he is physically capable

a. Note that this does not specify when the “act” had to occur, so can play with this depending on the circumstances

2. Voluntary:  brain is engaged with body

b. Was there a positive act?
i. precise test to determine
1. was there an act

2. was the brain engaged with body

ii. Not positive acts:

1. reflex or convulsion

a. Newton p175—guy shot in the stomach unconscious, shoots and kills officer
b. H:  Soldier crouching in the grocery store when he hears loud noise

c. But see People v Decina p179—epileptic guy get into his car, doesn’t take is medicine, drives and has a seizure (the voluntary act was when he got behind the wheel with no medication—time frame in the statute leaves flexibility as to when the act needed to occur) 

d. MPC 2.01—conduct includes a voluntary act—flexible window

2. unconsciousness or sleep

a. Newton p175—guy shot in the stomach unconscious, shoots and kills officer Cogdon p178—woman axes her daughter while sleepwalking dreaming she was being attacked by soldiers
3. hypnosis—involuntary under the MPC (most jurisdictions have not adopted this—do OCJ analysis to see if should apply
a. Patty Hurst—Stockholm syndrome like being hypnotized 

· Begs the question are you now a completely different person because you are under hypnosis

· How can you test the hypnosis

4. bodily motion otherwise not a product of effort or determination, either conscious or habitual

a. martin v state p173—guy police took him out of his home and then charged him with being drunk in public/ he did not act, he was involuntarily taken from his home/ no reason to punish this person under OCJ
b. H:  brother hitting sister with own arm (don’t use this)
If there was no act, was there an Omission to Act--does not perform act capable of 
iii. The test for this is

1. failure to do an act of which the D was physically capable of-- MPC 2.01(1)/ (if you act, your act must be reasonably calculated to achieve success, otherwise it will be treated as an omission
2. duty

a. as a general rule, there is no duty to aid [MPC 2.01(3)]
b. why

· impractical

· American individualism ethic

· Reflects responsibility away from actor

· Vague

· Creates peril/ does more damage

c. Heitzman p190—elder abuse by children and one child did nothing and the elder died, no duty
d. Gang rape p185—MA a woman was raped in a bar in front of a ton of people and no one did a damn thing, no duty / started the Good Samaritan statutes-rape victim protection groups protested these laws stating privacy rights of the victim
e. Pope v State p183—Pope took a mother and baby in to help them, she stood by as mother beat the crap out of her baby and then did nothing to call the authorities and the child died/ this was not an omission as Pope had no duty to act

· A person can not usurp the rights of the mother

· If Pope was charged for this then “good Samaritans” would not want to try to help people

f. Jones v US—mother gave child to someone to take care of, unclear as whom was responsible for the child, the child died of starvation

g. Vermont statute has abandoned the general rule in favor of a statute requiring anyone who view harm to report it

h. Europe much more inclined to impose Good Samaritan laws imposing a duty to aid (Princess Diana photographers)
i. Barber—no duty to give heroic aid
3. But, is the actor one of those that DO have a legal duty to aid?
a. By law (statute)

· Vermont statute has abandoned the general rule in favor of a statute requiring anyone who view harm to report it

· Child abuse laws requiring people to report abuse (Pope)
b. Status of the relationships
· Parent to child

1. Cardwell p192—scope of the duty/ her daughter was abused by her husband and Cardwell sort of helped her daughter, but not enough, so she was held responsible

· Husband to wife

1. Beardsley p194—long time lovers, the guy breaks up with the woman, she takes a bunch of pills, dies and he does nothing/ court held no duty as they were not married

· Master to apprentice

· Ship captain to crew

· Innkeeper to drunk customer

c. Contractually assumed duties

· Nursing home

· Child care

d. Voluntarily assumed care over another (helpless and secluded person)

· H:  car hits kid, man says I will take care of kid, goes on a date and leaves the kid in the house to die/ assumption of duty and will be held liable

· Oliver p195—woman brings drunk guy home and lets him shoot up in the bathroom, he passes out, she leaves him there, he dies/ she is held to have been responsible since she took him out of public sphere (directly opposed to Beardsley)
· Stone p194—brother, sister the woman has anorexia, they try to find her doctor and give up when they cant, don’t tell the social worker who comes to the house about her, the woman dies/ the court holds them liable
e. Peril

· Jones p196—12 year old girl is raped and jumps or falls into a river in her distress and the rapist does nothing/ he is held responsible for her death since he put her in peril
· Kuntz p197—women is getting beat by her dude and she stabs him in self defense and then does not notify the authorities
f. Passive euthanasia

· Barber—tailoring a duty

g. EXCEPTION—failure to do an act of which the D is physically capable and has a duty to aid (MPC 2.01(1)
· Lion King

· Act must be reasonably calculated to achieve success (cardwell & Jones v US)
Does the actor have the proper Mens Rea—mindset to determine the culpability of the actor?
c. MPC—unless otherwise specifically provides, the level of culpability must be purposely, knowingly, or recklessly—(this means that if the statute is silent on the issue of mens rea, mens rea that must be proved is recklessness bottom line) 2.02(3)
i. The showing of the lowest standard (recklessness) is all that is required, if you can prove a higher mens rea then this is a slam dunk MPC 2.02(10)
d. What are the levels of Mens rea?
i. purpose-conscious object to perform an action or cause a result OR
1. Neiswender p219—guy tries to get $$$ from a prosecutor by saying that he had a juror and would make the trial go his way if he paid him (obstruction of justice)/ ct said that D only needed to have notice that his acts would obstruct justice to constitute purpose, since it was foreseeable that from his acts justice would be obstructed, this is notice (Broad application)/ endevour
ii. knowledge-aware that conduct is of the required nature, or aware that the result of the prohibited conduct is practically certain.  ALSO:
1. Practical certainty OR

2. Willfull blindness—3 tests

a. Willful ignorance/ conscious purpose to avoid knowledge—US v Jewell p220, guy comes across the boarder with 110lbs of pot, knew about the compartment in the car, but did not know for sure about the pot/ CT SAYS WILLFULL IGNORANCE SATISFIES KNOWLEDGE (most expansive test as it turns negligence into knowledge)
b. MPC 2.02 (7)—When knowledge of the existence of a particular fact is an element of an offense such knowledge is established if a person is aware of a high probability of its existence, unless he actually believes that it does not exist (Kennedy-the dissent in Jewell-makes a great argument for this test)
c. Actively avoiding knowledge/ physical effort, a cutting off of curiosity—Giovannetti p 223, D rented his house to a bunch of gamblers, did not check on them and they ran a gambling operation in the house/ ct said not knowledge, the fact that you did not investigate does not make you a criminal
iii. recklessness-conscious risk creation, D is aware of the risk but goes ahead anyway 
1. actor is consciously aware of the risk (subjective test)
2. actor disregards the risk (subjective test)
3. the risk is substantial and unjustifiable—this could be subjective or objective
a. argue whether should be subjective or objective based on policy

b. Emergency room physician treating Nile Virus instead of penicillin poisoning—standard should be subjective

c. Race car driver driving 150mph on PCH and kills people—this should be an objective standard

d. Commonwealth v Sherry p353—nurse taken to a doctors home and raped by three doctors, they said Mistake of Fact that she consented—subjectively no substantial risk as they thought she said OK—ct did not allow this argument
e. Regina v Faulkner p206—guy stealing rum from a ship, lit a match and burned the ship down/ clearly he did not have the mens rea for burning the ship down, as if he did there would be no rum to steal, as well as the fact that he was in the ship and clearly setting fire to the ship would put him in great peril of DYING.

4. gross deviation from the standard of a reasonable person/ James Dean (Objective test)
iv. negligence-inadvertently creating a substantial and unjustifiable risk of which he should be aware/ gross deviation from care that would be exercised by a reasonable person in this situation (Ds subjective awareness irrelevant) (Homer Simpson)
1. harm risked

2. ease of avoiding risk

3. RPP
a. must differentiate this from civil negligence/ criminal negligence there is a lot more at stake so need to prove foreseeable unreasonable risk of injury BUT ALSO gross deviation 

b. Santillanes p211—guy cut his 7yr old nephew’s neck in a fight, negligent but not gross deviation from standard of care
c. Just because something horrible happened does not mean that gross deviation from standard of care (H:  woman putting groceries on the curb)
v. CL malice—purpose or foresight (bottom line recklessness)
e. can not transfer the mens rea from one crime to another (lets say you rob a bank, and someone has a heart attack cuz of it-just because you are a thief does not mean you are a murderer)

i. Regina v Cunningham p204—starter kit on mens rea/ the guy stole a gas meter and did not realize that when he ripped it off the wall, the as would lead up into the home and asphyxiate the old woman/ mens rea required was malice/ could not be held liable as he did not have the mens rea for this crime 

1. Malice—purpose or foresight (bottom line recklessness)

ii. Regina v Faulkner p206—guy stealing rum from a ship, lit a match and burned the ship down/ clearly he did not have the mens rea for burning the ship down, as if he did there would be no rum to steal, as well as the fact that he was in the ship and clearly setting fire to the ship would put him in great peril of DYING.

f. Motive is NOT mens rea

II. What are mens rea defenses?
Transferred intent

· MPC 2.03(2)(a)—When purposely or knowingly causing a particular result is an element of an offense the element is not satisfied if the actual result is not within the purpose or contemplation of the actor unless the actual result differs from that designed only in the respect that a different person or different property is injured or affected or that the injury or harm would have been more serious that that caused

· where the crime requires that a D intentionally caused a result (like killing someone) that element of the crime is satisfied if D accidentally kills someone else.

· H:  lets say D tries to kill Barbie execution style and accidentally kills Jane.  D would get M1—intent toward Barbie transfers to Jane

· Ramirez p530:
D goes to hit his wife who is holding his child and he misses and hits kid instead which is a class 4 felony.  D was convicted of the class 4 felony.
Mistake of Fact—what is mistake of fact?
i. MPC 2.04
1. Ignorance or Mistake as to a matter of fact or law is a defense if
a. The ignorance or mistake negates the purpose, knowledge, belief, recklessness or negligence required to establish a material element of the offense, OR

b. The law provides that the state of mind established by such ignorance or mistake constitutes a defense

2. Although ignorance or mistake would otherwise afford a defense to the offense charged, the defense is not available if the D would be guilty of another offense had the facts been as he believed.  In such case, the mistake shall reduce the grade or degree of the offense of that which he convicted to that which he would have been guilty had things been as he believed.
ii. Under the MPC if you meant to steal one Twinkie and you stole two, then you would be charged with only stealing one/ under the Common Law, you would be charged for stealing two (Lopez p232)
iii. To determine mistake of fact

1. First, what is the mens rea in the statute?  If there is none, bottom line recklessness.

2. Next, did the D make a mistake as to what is material?

3. Break up the statute to see what element is material

· Actus reus

· mens rea 

· attendant circumstances

b. Material elements are the elements of the crime that are related exclusively to the harm or evil sought to be prevented—Two tests:
	MPC 1.13 (10)—(anti SL) material element of an offense means an element that does not relate exclusively to the statute of limitations, jurisdiction, venue or to any other matter similarly unconnected with 
a. The harm or evil, incident to conduct, sought to be prevented by the law defining the offense

b. The existence of a justification or excuse for such conduct
To determine look to: 
1. leg intent

2. other laws

3. Policy

4. Stat language

5. Objectives

6. penalty
7. MPC 2.04 (2)—Although ignorance or mistake would otherwise afford a defense to the offense charged, the defense is not available if the D would be guilty of another offense had the facts been as he believed.  In such case, the mistake shall reduce the grade or degree of the offense of that which he convicted to that which he would have been guilty had things been as he believed.// ANTI GRAVITY PROVISION
	Common law—(pro SL) more policy oriented, want to protect the safety of the public (Olsen p230) 
To determine, look to:
1. leg intent

2. other laws

3. Policy

4. Stat language

5. Objectives

6. penalty

7. gravity—only goes to the gravity of the offense (Lopez p232—dealing drugs to a minor, knew he was dealing drugs, but did not know it was a minor, the ct says a mistake of fact relating only to the gravity of the offense will not shield a deliberate offender from the full consequences of the wrong actually committed// pro SL stance) exact opposite to 2.04

8. Huge pressure to find immateriality under CL, as if you do the analysis and find that the element is material, and they did not have the mens rea for that element, then they would get off completely even if they were committing a lower level offense as to opposed to the MPC that has the catch all net of the lower offense (one Twinkie as opposed to 2)

9. generally speaking SL

10. statutory rape is SL (Olsen p 230)

11. jurisdictional fact SL




4. Each material element, the mens rea of the statute needs to be applied to

5. If there is not mens rea to a material element of the crime, then the D can not be convicted
6. Except:

b. Strict liability—where mens rea is not required for conviction (Common Law loves SL, MPC hates SL)// Mistake of fact issue, is the element material?
i. SL offenses (except for statutory rape)—designed and developed on the wake of the industrial revolution.

1. possible to distribute goods to millions—extremely hazardous

2. advent of mechanized labor—more job injuries

3. usually SL are ‘public welfare offenses”—designed for the health, welfare and safety of the community (such as speeding) traditional SL cases

· selling liquor to minor

· selling impure food

· selling misbranded articles

· traffic violations
ii. MPC—not friendly to SL

iii. Common law

1. Does the element confirm to a SL profile
a. high hazard
· State v Baker—cruise control
b. penalties are quite small
· Morissette—guy stealing casings, high stigma, so no SL/ leaving mens rea out of statute does not mean SL/  10 yrs high

· US v US District Court (Traci Lords case)—ct decides that the offense is SL as the legislative intent that it be so is very very clear, but the ct allows a MOF defense (refers to Smith case where the guy had a pornographic book in his store and ct stated that holding him liable would be an impermissible chill of freedom of speech)/  10 yrs too high
c. stigma is low
· Staples v US p241—guy had an automatic weapon, but did not know automatic—MOF allowed as guns are normal enough in society to not put us on high alert

2. Regina v Prince p226—guy takes a young girl against the wishes of her father, reasonably thought the girl was 18, she was only 14, no MOF defense/ the ct made this a SL offense as if she was the age he REASONABLY thought she was, there would have been no illegal act

3. White v State p227—guy leaves his pregnant wife not knowing she was pregnant// Whoever being the husband of a pregnant woman leaves with intent to abandon such woman shall be imprisoned// he was convicted even tho he did not know she was preggers making this a SL offense (common law SL)

a. SL is good for prosecution, it allows for easier prosecution since you do not have to prove mens rea
4. Olsen p 230—girl in trailer outside parents house, dad walks in on someone screwing the girl (she says against will, he says she invited him and he thought she was 17)/ didn’t matter what the guys thought as the girl was only 13 so the age was immaterial making it SL. The ct says policy—special protection for tender years victims; legislative intent—other laws p232; penalty higher for tender years (harsher punishment indicative of leg intent)

5. US v US District Court (Traci Lords case)—ct decides that the offense is SL as the legislative intent that it be so is very very clear, but the ct allows a MOF defense (refers to Smith case where the guy had a pornographic book in his store and ct stated that holding him liable would be an impermissible chill of freedom of speech)
6. Freed p242—SL for carrying a hand grenade, as hand grenade material//SL no MOF as hand grenade is exotic enough that you should be on high alert
a. But see Staples v US p241—guy had an automatic weapon, but did not know automatic—MOF allowed as guns are normal enough in society to not put us on high alert
iv. Jurisdictional facts are ALWAYS SL and do not get MOF defenses—Feola p235, guy got into fight with persons he thought were drug dealers and they were really federal agents/  the fact that he did not know that they were federal agents did not matter as it was a jurisdictional fact and therefore SL// this is a SUPREME CT decision so it is binding on ALL MPC and CL jurisdictions
c. Defenses to SL are no actus reus—State v Baker p247, guy drives his car and his cruise control is broken and he is caught speeding, SL offense but he says that involuntary act, ct said this was actus reus as he gave the control of the car to the cruise control
Is there a Mistake of Law?
i. In general-mistake of law is no defense, because
a. this would incentivize people to not know the law

b. this would open floodgates for this type of defense—law itself is an educator when people are convicted
c. presume folks to know the rules of culture—people generally understand what is right and wrong
2. Morrero p255—guy carrying gun in nightclub, made a mistake as to “any officer” contained in statute, NY Penal code said OK MOL but ct. switched the NYpenal code for the MPC, MOL not a defense
ii. Exceptions—is this one of the exceptions?
1. Mistake of law is a defense if it negates the mens rea of a material element of the offense
a. the law itself is not material unless the leg says it is—Murdock, willfully is the magic bullet
· MPC 2.02 (9) Culpability as to illegality of conduct.  Neither knowledge nor recklessness or negligence as to whether conduct constitutes an offense or as to the existence, meaning or application of the law determining the elements of an offense is an element of such offense unless the definition of the offense or the Code so provides.
b. Smith p261—property of another (guy destroys landlord’s property thinking it was his own as he built it)
2. Complex codes—where the statute itself says the law is material (tax and welfare codes)

a. Cheek p263—mens rea was willfully (Cheek went to a couple of tax seminars saying the govt had no right to tax and that you didn’t need to pay income tax, so he did not, “thinking” that he was not required to// tax codes are extremely complicated) SUBJECTIVE TEST
· Willfully—D must commit a voluntary, intentional violation of a known legal duty 

b. Liparota p266—welfare codes (guy used stamps in a store that did not charge “market prices”—ct held he could not possibly know the welfare code as it was enormous and complicated
3. innocent conduct

a. Ratzlaf p267 (structuring case, guy owed casino $100K broke it out into separate transactions to avoid reporting, ct said MOL as otherwise could potentially criminalize a host of innocent conduct)  
b. Weiss p256—without authority of law (police officer thinks he has located a kidnapper and delegates his authority to Weiss who holds suspect against his will) but 

c. NOT Bryan p267 (filing off the serial #s off guns, selling them on street corner with drug dealers)

4. MPC “estoppel” defenses (you are stopped from bringing a criminal action)
a. MPC 2.04(3)
· A belief that conduct does not legally constitute an offense is a defense to a prosecution for that offense based upon such conduct when:

1. The statute or other enactment defining the offense is not know to the actor and has not been published or otherwise reasonably made available prior to the conduct alleged OR

a. Constructive knowledge—if he did not have knowledge he is treated as if he did
2. He acts in reasonable reliance upon an official statement of the law, afterward determined to be invalid or erroneous contained in
a. A statute or other enactment—lake W hypo, person dumping into river, did not know law was overturned, MOL given 

b. A judicial decision, opinion or judgment

c. An administrative order or grant of permission—statement from admin agency such as IRS
d. An official interpretation of the public officer or body charged by law with responsibility for the interpretation, administration, or enforcement of the law defining the offense—this has to be an extremely high ranking official
· Where law permitted conduct at time of commission MOL is allowed
5. regulatory offense involving omission–Lambert p271, regulatory offense involving omission gets MOL(woman convicted of felony did not sign up when got to CA in violation of registration law, is convicted for violating the law—ct holds she should not be convicted because omission was a passive action and low level offense)
a. malum prohibitum v malum in se
6. Cultural defense p276—really about sentencing and not conviction (hypo of the people moving to USA and eating dogs)
Homicide—what is homicide?
d. MPC or CL?

i. MPC  210.1
1. A person is guilty of criminal homicide if he purposely, knowingly, recklessly or negligently causes the death of another human being
2. Criminal homicide is murder, manslaughter or negligent homicide
ii. Cal Penal Code

1. No def.
e. Is there an intentional killing?
i. If Yes then murder—MPC or CA?

	MPC 210.2—do not have degrees of murder
Murder--purpose, knowledge, or recklessness under circumstances manifesting extreme indifference to the value of human life (P K R plus)
-Criminal Homicide constitutes murder when

a. It is committed purposely or knowingly, or

b. It is committed recklessly under circumstances manifesting extreme indifference to the value of human life.  Such recklessness and indifference are presumed if the actor is engaged in or an accomplice in the commission of or an attempt to commit or flight after committing or attempting the commit robbery, rape, or deviate sexual intercourse by force or threat of force, arson, burglary, kidnapping or felonious escape

c. Murder is a felony of the first degree [death penalty]
Analysis

· recklessness

· do 4 prong test

· D aware of risk

· D disregard risk
· Risk is substantial and unjustifiable
· Gross deviation

· then, do circumstances in extreme disregard to human life

· Malone would qualify for R plus

· Recklessness plus and depraved heart are very similar


	Cal Penal Code—separates degrees of murder
M1—premeditation (abandoned and malignant heart) and deliberate, also per se killings, catch all provision that where the D has malice but no premed will qualify for M2
a. M1—murder in the first degree [25 to life; death penalty]
i. all murder perpetrated by means of a destructive force or explosive, knowing use of ammunition designed primarily to penetrate metal or armor, poison, lying in wait torture or by any other kind of willful, deliberate and premeditated killing or which is committed in the perpetration or the attempt to perpetrate arson, rape robbery, burglary, mayhem, kidnapping, train wrecking (plus sex acts or sex acts with minors) 

ii. to prove that the killing was “deliberate and premeditated” it is not necessary to prove the D maturely and meaningfully reflected on the gravity of their act

b. Two approaches for MR for M1 (premed and deliberate)
i. Carroll p398

1. Deliberate—
a. Look to words, conduct

b. Using a deadly weapon against a vital

c. No time is too short
2. premediation
a. Ernest p398—brief space of time

b. Young p400—premed can be formed when firing the shot (brother killed 2 guys while playing cards)

c. O’Searo p400—conscious purpose to bring about death

ii. Guthrie p402—span of time
1. deliberate
a. There must be some period between the formation of the intent to kill and the actually killing which indicated the killing is by proper calculation and design.  This means there must be an opportunity for some reflection on the intention to kill after it is formed.  An elaborate scheme to take life is not required.
2. premed
a. Anderson p403—planning, motive, method and manner (guy killed girlfriend’s daughter out of the blue, over 60 wounds some post mortem)

b. cold blooded contemplative killing

c. To establish premed for M1 need evidence of :

i. Planning (weapons, escape plan, etc.)

ii. Motive—Prior relationship with victim which establishes motive (jealousy, money, sex, etc.)

iii. Manner of killing (execution style strongest evidence)

d. Also CPC 189—Willful deliberate premed killings

i. per se—
1. perpetrated by means of an explosive or destructive device or with knowing use of ammunition designed primarily to penetrate metal or armor
2. poison
3. lying in wait
4. torture



	
	Other kinds of willful deliberate murders
M2—abandoned and malignant heart (dangerous behavior sometimes qualifies)

1. M2—second degree [15 to life]

a. all murders that are not murder of the first degree are murder of the second degree

b. P. Murray:  intentional killing that does not amount to 1 (other malicious killings, no premeditation)

2. intentional killing or depraved, Abandoned and malignant heart—not subjective awareness of risk, they can get M2 for dangerous behavior because we are disgusted by what happens

3. requires malice

4. gross recklessness, etc.—confusing language, look to the cases

a. very dangerous conduct can give rise to M2-- If have a person that acts really dangerously, have to give a policy argument as to what and why
b. Malone p431—(Russian roulette played and one kid absolutely believed that the other kid would not get shot) malice does not mean that the D hates the victim, or that the killing was intentional, instead “gross recklessness qualifies”-an intentional act in reckless, wanton disregard.

c. Flemming p443—drunk driver going 70 on wrong side of the road in a federal park convicted of M2, was not subjectively aware of his dangerousness but court looked to his actions

i. Reckless and wanton-gross deviation from reasonable person

d. Pears p445—drunk driver was warned by 3 people that too drunk to drive
e. Watson p445—D deemed to have malice as he drove to the bar and knew he would have to drive back home

5. or simply where you have an intentional killing with no premed




What happens when D is provoked?—MITIGATION
CL or MPC?

	Extreme Emotional Distress (MPC)

1. was D under emotional distress

2. reasonable excuse (for the distress not the killing) judging from the place of the D

3. no trigger required for MPC 

a. Eliot p418-overwhelming fear of bro, one day kills him

b. Cassassa p415—guy killed woman he was in love with because she rejected him, ct did not allow defense as his behavior was extreme


	Heat of passion (CL)—must be “reasonable man” test (no factors such as sex, age, disability, etc. will be considered// however this was changed in the Native American woman hypo in which the judge took into consideration that she was female and had a broken leg, also Camplin p421—boy was raped and then taunted by his attacker and killed him, court did use reasonable 15 yr old boy standard)

c. actual heat of passion-subjective test

i. Maher p409—“great perspiration”, much agitated manner, visibly manifesting distress

d. adequate provocation—if the evidence “so clearly” would not excite an ordinary man then it wouldn’t go to the jury—objective test (reasonable person)

i. Maher p409—reasonable people would be upset if saw their wife screwing another man

e. cooling time—both subjective and objective test—D must not have cooled down and a reasonable person would not have cooled down either/ short period required for HOP

i. Le Clair p413, Gounagias p413, Bordeaux p413, etc.

ii. But Berry p413 (20 hrs)




ii. what happens when a person who did not provoke the D is killed?—usually no mitigation

1. CL—Under old CL law you have to kill the person who provoked you (you would not get the defense if you killed an innocent 3rd party)

a. Scriva p 414—D observed a driver knock down and injure his daughter, he grabbed a knife to go after the driver and killed the person that tried to stop him/ No HOP

b. Spurlin p414—D kills his wife after a fight about their respective infidelities and then goes and kills his young son/ No HOP

c. Mauricio p414—Bar fight; innocent bar patron is killed, when D mistakes him for bouncer who beat him up/ Ct says ok for voluntary manslaughter instruction

· Difference in Mauricio is the mistaken identity, he was still trying to get the person who attacked him, not killing to punish

f. Is there an unintentional killing or killing with no malice?

i. If yes, then MPC or CL?

	MPC
Manslaughter—recklessness OR EED

210.3 Manslaughter

a. Criminal homicide constitutes manslaughter when:

i. it is committed recklessly; or

ii. a homicide which would otherwise be murder is committed under the influence of extreme mental or emotional disturbance for which there is reasonable explanation or excuse.  The reasonableness of such explanation or excuse shall be determined from the viewpoint of a person in the actor’s situation under the circumstances as he believes them to be

iii. manslaughter is a felony of the 2nd degree

Analysis

· recklessness

· aware of risk
· disregards risk

· risk is substantial and unjustifiable

· gross deviation from RPP
· then, extreme emotional distress
· D was under emotional distress
· Reasonable excuse (for the distress, not the killing) judging from the place of the D
· No trigger event is required

· Cassassa p415 is our data point for this one
· Killing an innocent 3rd party

· may get manslaughter

	Cal Penal Code

Manslaughter-- The unlawful killing of a human being without malice
Voluntary Manslaughter—upon a sudden quarrel or heat of passion [3, 6, or 11 yrs]
1. intentional killing that is mitigated by reasonable passion

a. requires

i. actual heat of passion (subjective test)

ii. adequate provocation (RPP)
1. Mayer is the standard for reasonable person

2. camplin is a data point for expanding this to age and sex

3. Morehall—glue sniffing,

4. McClain--BWM, 
5. Aussie case--culture,

6. Klimas-depression, 
7. Pierce, Garcia—homophpbia, etc have not been very successfully argued…should they?

iii. Insufficient cooling time

1. subjective and objective test

2. Le Clair, Gounagias—two weeks is too long for cooling time, Bordeaux where beat and then came back to kill a few hours later, this is too long 
3. But Berry, 20 hrs—ok for manslaughter
· Killing an innocent 3rd party—usually no mitigation, but see Mauricio
· Scriva, Spurlin, no vol manslaughter

· BUT Mauricio—D thought he killed a bouncer who beat D but instead killed someone else; D was a candidate for vol man


	Negligent homicide—gross criminal negligence

210.4 Negligent homicide

a. Criminal homicide constitutes negligent homicide when:

i. it is committed negligently

ii. negligent homicide is a felony of the third degree
Analysis

· Gross criminal negligence

· do 4 prong test

· great risk of harm

· effort required to alleviate harm

· foreseeability

· benefit to society of behavior (cost benefit, etc.)


	Involuntary manslaughter—negligent homicide and misdemeanor manslaughter

Involuntary man--where death occurs in the commission of an unlawful act, not amounting to felony; or in the commission of a lawful act which might produce death, in an unlawful manner, or without due caution and circumspection.  (not vehicular) [2, 3 or 4 yrs]

a. Weilansky—blocking the emergency exit doors at his club resulting in lots of dead people when club catches fire=gross criminal negligence 

b. Williams—civil negligence when parents did not take their child to the doctor when the kid had gangrene

Analysis

Involuntary man

1. requires gross criminal negligence

a. risk of harm

b. effort required to alleviate harm

c. forseeability

d. benefit of society of D’s behavior

i. (Heimlich method?  Or drunk driving)
2. gross criminal negligence is evidence by

a. violation of codes

b. using an inherently dangerous instrumentality


	
	Unlawful Act Doctrine—a misdemeanor resulting in death can provide a basis for an involuntary man conviction without additional proof or recklessness or negligence


	A person in CL who has some subjective awareness of risk may get invol man or M2, depending on how bad he is.  In MPC a peson who has some subjective awareness of risk will get manslaughter—MPC is more precise.


	
	Three limitations for unlawful act doctrine under invol man

1. proximate cause--REQUIRED
a. Williams p456—a D who failed to renew his drivers license and kills someone while driving could not be found guilty of misdemeanor manslaughter (the fact that he did not have a drivers license did not have any relation to the fact that he killed someone

b. But for cause—must be the but for

c. This is the only one that is REQUIRED

2. Malum in se

a. Not all jurisdictions follow this limit

b. Malum in se—offenses that are bad in and of themselves (morally wrong)

i. Petty theft, misdemeanor domestic violence

c. As opposed to Malum prohibitum—which is merely a regulatory offense (these are SL)—Morisette talked about this—crimes that are low punishment, low stigma are prime candidates for SL

d. Hose, p 456 note B—D was found guilty of invol man where he had violated a regulation that prohibited truckers from driving over 15 hours (this was obviously a jurisdiction that did not have the Malum in se limitation)// she does not like Hose because it deprives the prosecution of finding a mens rea (gross criminal negligence) for such a highly stigmatized crime such as invol man.

3. dangerousness

a. not all jurisdictions follow this limitation

b. related to malum in se

c. forbid the application of the unlawful act doctrine where the misdemeanor is not dangerous

d. Cox p456—misdemeanor must be dangerous in the facts of its commission// this is like doing the four prong test of recklessness

e. Powell p456—failure to obey a safety regulation led to misdemeanor manslaughter—here requiring the leashing of dogs




III. Felony murder—this is generally a common law doctrine as it is an SL theory

	MPC approach 210.2, discussed on p 474—Where a murder occurs during these felonies:

1. robbery

2. rape

3. arson

4. burglary

5. kidnapping

6. felonious escape

a. It creates a rebuttable presumption of recklessness plus in circumstances manifesting an extreme indifference to the value of human life—all the prosecution has to prove is that the felony occurred and the homicide occurred, this will create the presumption of recklessness unless the defense can prove otherwise.
	CL Approach
Felony Murder 1

Where homicide occurs during an Enumerated Felony, D will get M1 (CPC 189—see above for reference to this text)
b. arson

c. rape

d. robbery

e. burglary

f. mayhem

g. kidnapping

h. train wrecking

i. sex acts with minors



	
	Felony murder 2— where homicide occurs “during the commission of a non-ennumerated felony,” FM2—Phillips


Can not give FM if it falls into one of the limits on FM
What are the limits on FM?
1. causation (FM1 and FM2)—felony must be causally related to the death
a. Cause--but for the D’s felony, would the prohibited consequences have occurred?

i. Prox cause—was the consequence foreseeable?

b. Stamp p450—a D is robbing victim with weak heart and the victim dies/ vulnerable victim is causally connected, FM liability in robbery case

c. King p451—having the drugs did not make it more likely that the crash would occur// drug running, no cause, drugs did not make crash more likely

2. inherent dangerousness (becomes most pressing for M2, enumerated felonies involved in FM1 are already inherently dangerous by legislative act)—must be determined in the abstract
a. not a problem for enumerated felonies as they are all extremely dangerous

b. the legislature has spoken CPC 189—where deaths occur during robberies, can get FM1 (point is to create a vast deterrence for robberies) 
c. Intended to preserve invol man
i. inherent dangerousness has already been determined by the legislature and to argue it would be to contravene legislature

d. Phillips p459—this guy told parents he could heal their daughter (cancer of the eye) yet he knew he was a liar, he was proven guilty of fraud, he did not get FM1.  Prosecution tried to argue inherent dangerousness on the facts, the ct says must be determined in the abstract.  Can you do an ad hoc analysis of danger on a case by case basis, and you can always say something is dangerous when someone dies, so it would actually eliminate involuntary manslaughter, this would eat into legislative enactments (when someone is dying there is obviously a dangerous act occurring, so it would always be FM2)

e. Satchell p462—ct says have to judge inherent dangerousness in the abstract, not all felons are inherently dangerous, can not give FM2 to all felons that are keeping firearms—Because we can conceive of such a vast number of situations wherein it would be grossly illogical to impute malice, not inherently dangerous in the abstract.
f. Henderson p462—D holds another hostage and the hostage hit the gun, it went off killing a bystander, ct said no M2 as false imprisonment is not inherently dangerous to life--judge inherent dangerousness based on the whole statute
g. Drug dealing—cts are split as to whether this is inherently dangerous or not
3. merger rule

a. trying to preserve voluntary manslaughter
b. Hanson p470—creates an ad hoc approach while trying to maintain invol man/ looks like destroying merger, D shoots into a inhabited building, not seeking money, angry and retaliating, ct is fed up and eliminated strict application of merger doctrine, moving to ad hoc (case by case) approach.  Ct says it only want to make sure it is not elevating all felony assaults to murder and contrevening leg. intent.  “Most homicides do not result from the commission of section 246”  have to look at Hanson since it is a recent Supreme Court decision (guy gave money to a kid to buy drugs for him, the kid never returned so he went to the kids apt building and shot at it, killing a child that lived there—no merger here
i. Would the application of FM elevate all aggravated assault killing to murder?
ii. Would it contravene leg intent by eliminating vol man?
1. aka do most homicides occur during the commission of the felony in these facts or does this felony relatively rarely lead to death
2. in order to answer these questions, we may consult the classic 2 part test for merger, from Smith p466
a. Is the felony integrally related to the death and 
i. Assault and death model/ assault and death are integral
ii. NOT Shockley p468—course of conduct did not merge (extended child abuse course of conduct, the child is starved over a period of time, is not HOP-there is cooling time, it is planned, etc.)
1. no long drawn out killing

b. there is no separate felonious purpose (money, sex), there is merger=no FM
i. in most cases there will not be merger because in the enumerated felony context there will be a separate felonious purpose.  Rape, robbery, etc.  Money and sex are the sfps

ii. CA-wilson p467 said there will be merger in a burglary/ there is merger where the only intent is to commit an assault/ CA noted in Smith/ policy reasons because not fair to treat the killer in the dwelling differently that one who kills outside
iii. NY-miller p469 says there is not merger/ no merger because assault in dwelling more dangerous (then why not make all dangerous activities SL?)
iv. What about enumerated felonies where D’s sole intent is to attack/kill? (Mayhem—CPC 203, every person who unlawfully and maliciously deprives a human being of a member of his body or disables, disfigures or renders it useless or cuts or disables the tongue or puts an eye, or slits the nose…is guilty of mayhem)
c. Smith p466—woman attacked her child beating the child to death for not wanting to sit on the couch, here the felony itself led to the death, so merger rule applied as per Ireland/ it was integral and there was no separate felonious purpose
d. Ireland p467—when the felony of aggravated assault integral to the death there is merger and no FM, all about barring FM where there is an assault

e. Burton p468—Ireland should bar FM in a situation where there is a robbery, as robbery by definition contains an assault (“force or fear”)// but isn’t robbery an enumerated felony for FM1?  FM2 is a judicial construct and should not let FM2 mess with FM1, the cts response is that you can have felony murder in a robbery even tho it merges since there is a separate felonious (money-burglary, robbery, sex-rape, indecent acts with minors) purpose than the injury that is the purpose of an assault.

4.  “In furtherance of the felony”
a. D can only get FM when the murder is “In furtherance of the felony”—concerns who kills and who dies
i. When d is engaged in felonious act with other co-felons

ii. When police and bystanders come to the scene
b. Three different approaches
i. Agency theory

1. A D will only be liable under FM for killing committed by self or co-felon

2. this does  not cover deaths caused by others

3. death does not need to be specifically foreseen

4. Canola p471—Question for FM purposes, is the D liable for FM for the death of his co-felon/ no tort-like liability here, to apply FM to killings by non-felons is too expansive// however it appears that the D could get FM under the statute (p473 note A) so what we have here is a ct that says I don’t like what I am reading and I have serious policy reasons for disliking it so I am going to limit it

a. Any action by a co-felon during time actions of felony
5. Canola ct says even if agency jurisdiction, there is a move to proximate cause approach in shield cases

6. BUT remember Heinlein—gang rape case where the D killed the victim and the others who did not agree to the killing did not get charged for the killing

ii. proximate cause

1. D will be liable for FM if death was a reasonable, natural and probable result of felony

2. extends to killings caused by others
3. Canola concurrence p474—even in proximate cause jurisdictions some courts refuse to extend liability where co-Ds are killed (when Ds kill co-D they do a justifiable homicide (self-defense) and they do not want to impute malice to defense killings)

a. Martinez p477—Posner disagrees, and says that the lives of criminal Ds are not completely worthless.  He applies liability to deaths of co-felons.

iii. vicarious liability
1. proximate cause plus provocation

a. Taylor—“there is going to be an execution”

2. killing attributable to intentional acts of felons committed with conscious disregard of life.  Action of D or Co-Ds sufficiently provocative to support a finding of implied malice--malice based on recklessness
a. Taylor—D in car while inside co-D wielding a weapon and acting dangerously, 
b. the victim kills co-D and D is charged with the death (co-D acting provocatively by staring, is enough to impute malice)

	Policies against FM
1. punishes accidental death like they are murder

2. does not serve a deterrence function as most felonies do not occur during the commission of the felonies
	Advantages of FM
1. retribution and deterrence

2. facilitates prosectution


Causation

1. but for—but for the D’s act would the prohibited result have occurred

2. proximate cause—was the consequence foreseeable?

a. Two tests

i. Foreseeablilty—everything but the highly extraordinary event
1. Acosta p518:  helicopter case (definition of proximate cause)// Dissent says that “zone of danger” which is generally the test for prox cause/ this ct says all is foreseeable but highly extraordinary/ even tho this type of event had never happened before, this was not highly extraordinary
2. Asymitry between actors

a. at some point certain persons behavior is so extreme that it cuts off liability for others

3. Arzon p521:  guy sets fire on 5th fl, firefighter who came to put out the fire is killed when a second intervening fire not set by the D blocks his exit—need not be sole and exclusive cause to prove prox cause/ D forged a link in the chain
ii. Zone of danger (more limited test)
1. Acosta dissent:  the helicopters were not in the zone of danger/ cars on the road, pedestrians, etc. were in the zone of danger of his dangerous driving, helicopters in the sky were not
2. Warner Lambert p523(no evidence of cause equals no causation-case where bubble gum company was warned of dangerous substance on the floor that could lead to explosions and did nothing about it and then an explosion occurred killing many and the company was not held liable because no one could say how the event actually occurred, contra Deitsch p524 where office filled with stacks of paper that create a fire hazard and eventually the place goes up in smoke, no one knew the cause of the fire but the ct said causation established)

b. Intervening actors or conditions of victim

i. acts of nature—unforeseeable

1. usually cuts liability off (acts of nature break the causal chain)
2. but not where you use a natural disaster as a murder weapon

ii. intervening cause of third party
1. MED MAL
a. General rule:  med mal does not cut off liability for the original actor who put the person in the medical care (med mal does not break the causal chain)
b. Hall v state p526—guy hits the guy in the head repeatedly cracking his skull, and the medicine he is given does not treat blood poisoning, he dies of blood poisoning/ no relief from responsibility of improper medical treatment which contributed to death

i. If death is an immediate foreseeable consequence, then there is no cut off from liability

ii. In Arzon no cut off of liability for 3rd person, here no cut off of liability for medical aid (again 3rd person)

c. State v Shabazz p526—D stabs victim in lungs and liver, doctors gave victim anti-coagulent and did not put him in an ICU, the victim dies/ ct says no letting that ev in as that was at most a contributing factor, the injuries would have led to death in the absence of medical care/ Improper treatment (Anticoag and no ICU) didn’t cut off liability where D stabbed C in lungs and liver

2. US v Maine p527—pursuing officer chasing someone and sees passenger in car breathing and in a fetal position and leaves him there/ the ct says this needs to go to the jury to see if it cuts off liability (this is crazy as it is a totally different case, no one is pouring anticoagulant down his throat, the officer was not grossly criminally negligent yet his actions may cut off liability from the person who crashes the car and then runs away)// good data point to cut off liability for the D in Weilansky—police officer who omits to move victim may cut off liability to D

iii. condition of the victim

1. vulnerable victim foreseeable—thin skull rule (take your victim as you find him)
2. usually does not cut off liability,  vulnerable victim does not break the causal chain
3. Stamp—does not cut off liability

4. Lane p525—D hits alcoholic in the face during a fight (one punch); victim later dies because his prior alcoholism weakened blood vessels and made him vulnerable.  Defendant in fact was convicted of misdemeanor manslaughter

a. Why is there no merger?  Because in manslaughter you do not need to impute malice

iv. Acts of victim
1. Stevenson p537—(he was a high wizard of the Klu Klux Klan) he is guilty of atrocity, he has committed violence, etc.  Liability re a combination of causes, where D rapes victim and has control over her and she can not escape, D is held liable—her act does not cut off liabilty
2. Valade p538—V throws self out of window after rape in attempt to escape, D is held liable—her act does not cut off liability
a. But, see Preslar p 538—victim gets upset about something and leaves the house and sleeps in front of her father’s house and dies/ no liability because she has killed herself—her act cuts off liability
v. Two people engaged in dangerous activity/Contributing causes

1. Root p545—guy drag racing his buddy tries to pass his friend by going into the oncoming traffic lane and it hit head on by a truck, D is not held liable for his buddies death as his buddies act was an intervening cause
2. McFadden p548—guy drag racing his buddy loses control of vehicle which goes into oncoming traffic, he is killed and kills a 6yr old, D is liable for both deaths
a. Peak p549—quoted in opinion, acts and omissions of 2 or more can work concurrently and each be regarded as a proximate cause

3. Antencio p550—guys in a room playing Russian roulette one guy is killed and the others are found Liable,  “the Ds participated and could be found to be a cause and not a condition of his death…helped bring about dead guys foolish act”—concerted action may lead to liability
a. Lewis contra p551—D and dead guy playing Russian roulette and then D puts the gun away and goes into another room to make a call and kid picks up gun and kills himself, D is found not liable
vi. Drugs and alcohol

1. Feinburg p552—liquor store selling sterno knows his customers drink the sterno, gets industrial strength sterno which kills 32 people is held liable for their deaths
2. Wassil p552—guy sells drugs to inebriated customers and they OD is held liable for their deaths
3. MPC provides 2.032b:  the actual result involves the same kind of injury or harm as that designed or contemplated and is not too remote or accidental in its occurance to have a [just] bearing on the actor’s liability or the gravity of his offense.

a. Liability will exist unless the result (that is the finding of liability) is “too remote or accidental in its occurrence to have a [just] bearing on the actor’s liability or on the gravity of his offense?

4. No distinction between MPC and CL jurisdictions as far as causation is concerned.
Self-Defense
	MPC 3.04
· D has honest and reasonable fear
· That force is necessary to protect self or other

· From imminent threat

· Death

· SBH

· Rape

· kiddnapping

· Then an actor may use deadly force
	CL—All or nothing approach in common law

· D has an honest and reasonable fear
· That force is necessary to protect self or other

· From imminent threat

· Death

· Serious bodily harm

· Rape

· Kidnapping

· robbery

· Then an actor may use deadly force


	MPC 3.09 (2)

· If the D did have an unreasonable or recklessly formed belief then he will have no defense to a charge of negligent homicide, M or reckless man

	Imperfect SD
when D arrives at the belief and the belief is unreasonable she will get vol man

	· Reasonable man—reasonable person will be judged according to the Ds situation 

	· Reasonable man—in CL no subjective characteristics may be considered AT ALL

	· Immediately necessary—question as to what is considered immediately necessary 
	· Imminence requirement—bright line; imminence is seconds, minutes

· No pre-emptive attacks

· Norman p776—woman who was mentally and physically abused for 25 years, including being forced to eat dogfood on hands and knees and being forced to prostitute herself not allowed SD instruction when shooting her husband while he was sleeping when physical attacks had escalated

	
	· Goetz p751—SD where actor subjectively was afraid regardless of objective standard  (Goetz guns down four kids who he felt were threatening even tho he admitted he knew they were not armed and that he wanted to kill them—ct here decides that “reasonable man” has subjective attributes


· D can use force that a reasonable person in his or her situation would believe they should use

· Some cts will allow BWS on issues of honesty and to a limited degree reasonableness
· Kelley p763—battered woman syndrome ev is admitted to help bolster woman’s credibility when she killed husband with scissors when she thought he was going to attack her

· D can only use proportional force to repel an attack

· MPC (and other jurisdictions that do not abide by the “true man” rule):  retreat rule—DF will not be permissible where the D knows that she can retreat with complete safety// Abbott p788—guy takes asphault to stop door from swinging onto neighbor’s property, neighbors son doesn’t like this and starts a fight with him, the parents of son come out with deadly weapons and D arrests all the weapons from them and injures the son in the process, conviction of D reversed—if D is assailed by DF, D may respond with DF but if there is an opportunity to retreat D must do so if he knows that he may do so with complete safety (not a reasonable test, but a test under the circumstances)
· Retreat RULE:

· Before using deadly force

· Must retreat
· Only if complete safety is assured

· Exception:  “castle rule” you do not have to retreat if you are in your own home

· Some jurisdictions forbid deadly force against co-occupants

· Shaw p791

· MPC –permits the use of DF in home and at work (permits DF against family members because of BWS problems)

· BUT, must retreat from home if you are the initial aggressor or if you are fighting a known co-worker at work 
· Initial aggressor RULE:  SD is denied to initial aggressors
· 2 tests

· Peterson p792, two guys rob Ds car of its windshield wipers and D tries to stop them and goes inside to get a gun and the dead guy is already in his car ready to leave when the guy comes out with gun and says I will shoot you, then the dead guy gets a lug wrench, gets out of his car and starts walking toward the guy with a gun who then shoots him—one who commits an affirmative unlawful act reasonably calculated to product injuries or fatal consequences
· Arguably fist fight qualifies
· MPC 3.04, an act who with the purpose of causing death or serious bodily harm provokes force toward self
· More than a fist fight (arguably)

· Breaking a beer bottle qualifies (sharp edges pointed at vitals is life threatening)

· Withdrawl rule:

· Two tests

· Peterson p792—if D communicates intent to withdraw from adversary and then attempts to do so SD is restored
· Looks easier than the MPC

· MPC—Initial aggressor bar will apply where D provoked use of force against self in same encounter// Laney and Rowe p793—where actors were being attacked and then found safety armed themselves and went back into the fray, provoking their attackers
· What is same encounter

· Argue objectives of CJS, policy
Defense of the other

· MPC 3.05—someone who comes to the aid of another may use deadly force under the same circumstances that would permit victim to use deadly force on an attacker (same rule apply as those for SD)
· Duty to retreat and castle exceptions apply here
· It is judged by the POV of the D—initial aggressor, etc. is not expected to be known by the “savior”/ ie if you see someone getting attacked and you use DF to save them and it turns out that you saved an axe murderer who was trying to kill someone, it is not your fault// if the D makes a reasonable mistake they will get a complete defense
Insanity for purposes of a complete defense to crime

· Three tests—disease of the mind a requirement for each of these tests
· M’Naughtin rule p880 (if the act is one that the actor knew he ought not to do…)

· Every man presumed sane

· To establish a defense on the ground of insanity must be proven that
· At the time of committing the act 

· The party accused was laboring under such a defect of reason

· From a disease of the mind

· Guido—less than complete phychosis; disorganizing panic state qualifies
· MPC 4.01 (2)—more than antisocial personality disorder.  That is, it cant just be an abnormality manifested only by repeated criminal or otherwise anti-social conduct
· McDonald p911—any abnormal condition of the mind which substantially affects mental or emotional processes and substantially impairs behavior controls
· Things to consider are

· Medical ev

· Clear symptoms

· # of cases

· And whether the D brought on himself

· As to (so he did) not know the nature and quality of the act he was doing
· E.g. he thinks he is squeezing lemons when he is strangling his wife

· OR 

· If he did know it, that he did not know that his act was wrong

· Moral or legal wrong???

· Strict reading of M’Naughten leads to “morally wrong” reading

· Other jurisdictions follow the “legally wrong” test

· State v Crenshaw p905—data point for legally wrong

· Exception is deific decree p 909

· Also note that some jurisdictions (CA and Feds) just say wrong and leave it up to the jury to decide whether moral or legal wrong
· Irresistible impulse test
· Sometimes people are so crazy that they cannot control themselvesm and so some jurisdictions have supplemented M’N with the “irresistible impulse” test—this test requires medical testimony and medical diagnosis of a condition that indicates that it is impossible for this person to control their actions 
· Policeman at the elbow test—this person would not be able to stop themselves even if there was a policeman at their elbow

· This test has mostly failed because of sexual abuse, slippery slope, etc. and is like the twinkie defense where no one takes it seriously, but we need to know about it and address it if the occasion comes up

· Test requires an almost complete incapacity to control oneself

· Very limited, inflexible test

· MPC Approach 4.01—put the actual wording in here
· Presumed sane

· A person is not responsible for criminal conduct if at the time of such conduct 
· as a result of mental disease or defect

· must be more than antisocial personality disorder

· he lacks substantial capacity either to appreciate the criminality [wrongfulness] of his conduct or
· to conform his conduct to the requirements of the law
· To big changes in the MPC test from the M’N test and II (which hold that to apply the person must be completely impaired)

· Must lack substantial capacity  (capacity merely eroded and not complete impairment)
· Appreciate—appreciating the wrongfulness is different from knowing it is wrong
· This is the most flexible test and, as such we hate it as we want people to be completely impaired for us to give them this defense

· Guthrie—guy who hated his nose, would get a defense under this
· Clown bank robber who was fighting Satanists would get a defense under this
Should this actor be punished according to the Objectives of the criminal justice system
a. Retribution—anger, eye for an eye, vengeance (do we feel retributive?)
i. Kant p102—people should be punished because they deserve it (eye for an eye)
ii. Stephens p103—crim law based on hate of criminals, ok and good to hate criminals

iii. Upside of retributive theory is that it takes into consideration human emotions

iv. Downside is that when we use retribution, it makes us no different from the criminal/ we are punishing because we are angry

b. Deterrence—punish in order to prevent future harm (can we deter this person or the public from this offense by incarceration?)
i. General-so that the community will not commit crime
1. the society and all those in it are deterred by the punishment

2. Andenaes p122—punishment is an expression of society’s disapproval

ii. Specific-so that the specific criminal will not commit crime again

1. that person will never do that crime again as they have been deterred by the punishment

2. Bentham p110—model of pain and pleasure.  Human animal seeks pleasure, not pain, so once the person feels the sting, they will not repeat the behavior
3. assumes that criminals calculate risks and benefits

iii. Deterrence is not always achieved (Martha Stewart)

c. Rehabilitation—try to change the criminal (can we change this actor?)
1. Burgman—complete dismissal of the rehab objective

ii. Romantic

1. I see the light—I want to be a good person, part of my community, etc.
2. if we give criminals education they will become happy and well-adjusted and will not commit crimes

3. possible problem is that the worst crimes could be committed under this model—lobotomies used to be given to people for their own good
4. idea of human flourishing like “specific deterrence”

iii. Utilitarian

1. Ouch—I never want to see jail again
d. Incapacitation—incarceration to separate criminals from society, isolate the troublemakers from the law-abiding society (does it serve any good to isolate this actor?)
i. Collective—every person who commit the same crime will get the same punishment, no mitigation for circumstances such as abuse, poverty, etc.// mandatory minimums
1. if the person is in jail, clearly they will not be committing crime

2. problem with this assumption is that people get old and tired, most crime is committed in youth, so it is highly likely that even if there were shorter sentences, it is likely that those people would not be committing more crime anyway
3. in criminal networks, if one cog of the operation goes to jail he will quickly be replaced by a new member (so no reduction in crime if the person is in jail)
ii. Selective—each offender would be sentenced considering their background (and many other factors) in order to determine the likelihood that they will commit more crime.  If the probability seems high they will get a longer sentence, if the probability seems low, they will get a shorter sentence// personality testing
1. The Problems with this is that the best predictions are false half the time, minorities are more likely to be false positives and it cuts too directly on class and privilege
