Objectives of the Criminal Justice System:  Why Punish?

1. Retribution- hatred, anger the right of retaliation, punishment must be imposed if indiv. Committed a crime

a. Kant – Moral duty to punish otherwise we would have blood on our hands

i. Wants an “eye for an eye” absolute symmetry in punishment
b. Stephens- we should hate criminals, punishment is an expression of our 

i. Ex.  Dudley v. Stephens
c. U.S. leaning toward this reasoning 

2. Deterrence- feel that punishment used to prevent the commission of future crimes, not exact retribution (2 types)

a. General Detterence- deters potential offenders in general community
i.  Ex.   U.S. v Bergman (calculated crime) and Martha Stewart’s lie to prosecutors
b. Specific Deterrence- Infliction of punishment leaves indiv. Less likely to engage in same crime.

i. Jeremy Bentham- All people calculate good vs. bad 

1. Make punishment worse then potential rewards= deterrence

2. This does not allow for crimes of passion, recidivism, or denial “not going to happen to me”
3. Incapacitation-  preventing someone from committing future crimes through locking them up- taking away opportunity to commit crimes.  (Removing from society)

a. Collective: mandatory minimums  (all robberies get 5 years)

i. Pro- keeps things fair; equality of punishment

ii. Con- prevents judges from making decisions, leaves it up to legislature.  

1. Doesn’t allow for special circumstances, put people away for long periods of time when they are not likely to commit more crimes.

b. Selective: taking into account individual history, compare it to a profile of someone like them- predict how likely they are to commit another crime

i. Pro- Efficient

ii. Con- too much room for error, people should not be punished for crimes they did not commit

4. Rehabilitation: to make a criminal better (2 types)

a. Utilitarian- help them because making them better will be better for society

b. Paternalistic/Idealistic: make them better so they can flourish on their own

i. Michael Moore – cons of paternalistic approach 

1. Takes scarce societal resources away from more deserving people
2. Criminals are not in same standard class which paternalistic care should be applied 
3. Creates- “moral blindness” hurt ourselves by not acting
4. Murray ** problem with helping is that people will be allowed to do anything, medicalization of punishment
Why Punish? 

Morality in the laws 

Bowers v. Hardwick – homosexual male couple, violated anti-sodomy laws.  Court classified homos with adultery and incest because it is MORALLY REPUGNANT

Shaw v. Director of Public Prosecutions- ran prostitution ring 

Punished for corrupting public morals – NO Notice 

Issue: Legality (3 prongs)

1. Legislature defines laws 

2. Law operate prospectively

3. Laws must be specific not vague
Actus Reus- 2 kinds M.P.C. 2.01 (1)

1. Positive Act- act must be voluntary, voluntary = brain engaged with body

a. Martin v. State (no AR) cops dragged him out on highway 

2. Omission- to perform an act of which D is physically capable

Common Law- AR = positive act 
M.P.C. 2.01 Involuntary Act

A. Reflex  or Convulsion

Newton (possibly) shot in stomach, less than coma more than stress 
 B.    Unconscious or a sleep- complete defense to criminal homicide if not self induced as by voluntary intoxication or equivalent.
  Ex: Newton and Cogdon “ poor Pattie”
C. Hypnotic Act- not voluntary 

Ex. Patti Hearst, should she qualify as an involuntary actor?

D. Bodily motion otherwise not a product of effort or determination

a. If it is conscious or habitual then = voluntary 

Ex.  UCI Professor locked his child in car all day

Voluntary Acts: (no guidance as to timeline)

*Most acts voluntary 
Habit:  habitual action done w/out thought is to be treated as voluntary action

Possession: An act only if person knowingly procured or received thing possessed or was aware of his control thereof for sufficient period to have been able to terminate possession.

Decina- man driving had epileptic seizure 

Rule- Had previous knowledge prone to seizures Voluntary act began when he got behind wheel


*Timeline test 

Murphy: 

Law distinguishes between non actions and actions 

1. Actions done mistakenly, accidently, compulsory or under duress

a. These can either excuse or mitigate 

i. U.S. v. Garrett (running to catch plane brought gun on) “should have known”

2. Misfires- seizures, convulsions, reflex movements & sleepwaling

a. No human act occurred, why would we punish?

Omissions- Failure to act when D is physically capable to do so.

Duty

1. Pope v. State (woman took mom and baby in, failed to prevent beating or call for help, baby died)

a. No legal duty to aid, Good Samaritan should not be criminally prosecuted for abusing child she sought to look after
b. person who is not child’s parent, guardian or caretaker ordinarily cannot be convicted on basis of failure to protect child from abuse by 3rd party
2. People v. Heitzman (daughter charged with fatal neglect of dad)

A. Held no duty, statute only holds parties responsible who are directly responsible for the abuse otherwise slippery slope and anyone who witnessed it would be responsible
B. Pestinikas- agreed to feed indiv. Allowed 92 yr old to die of starvation (murder 3rd degree)

3. Jones v. U.S. – legal duty to aid?  

a. Court said no, mother present did not find beyond r d that D under legal duty to provide food and necessities for infant
b. MPC “liability for omission only when a duty to perform the omitted act is otherwise imposed by law”
4. Caldwell- Daughter getting sexually abused, mom getting beat 

a. Court held mother had legal duty to protect daughter guilty of sexual abuse as well
Duty: General Rule Not duty to aid 

1. Individualistic society 

2. Perverse incentives 

3. morality is not the law

4. Impractical requirement

a. Exception: 5 situations which failure to aid may constitute breach of legal duty  
1.Statute imposes duty to care for another 


Pope v. State ( perverse incentive if created duty)

2.  Where one stands in certain status relationship to another: 



.Parent to child 




Caldwell



Master apprentice 



Ship’s master to crew & passenger



Innkeeper to inebriated customers (financial interest of bartender is what creates duty)



Husband to wife; wife to husband




Ex.  Beardsley (no duty woman not his wife)

3. One has assumed contractual duty to care for another 

a. Nursing home, hospital, babysitting, doctors

i. Regina v. Stone & Dobinson (court created duty based on quasi contract case)

ii. Barber v. Superior Court (doctors take patient off life support, is it an unlawful killing?) 

1. No duty to provide heroic care 
2. Shows how flexible AR is 
4. One has voluntarily assumed care of another & so secluded a helpless person thuse preventing others from helping.

a. People v. Oliver (gave P a spoon left him on couch passed out, put him outside by shed)

b. Paradigm case –kid laying in street stop and pick him up 

5. Peril- D placed victim in peril through their own acts 

a. Jones (rape case) girl committed suicide as a result of rape in front of D.
b. Kuntz (stabbed boyfriend and left him- had duty once she reached safety)

Barber Court-  classifies pulling the life support plug as an omission (euthanasia is illegal)

Robertson- passive vs. active act is what divides opponents & proponents of lethal injection 

Cruzman v. Director Missouri Public Health

LEGALITY: 
	· A law cannot be too vague, because then there is a compromise to consistency and fairness.  The public must have adequate notice of the law before they can be prosecuted.
	Bowers v Hardwick may apply

	Test Factors for Legality

· Judges should not create new crimes.   Laws must be codified by the legislature.

· Criminal law can only operate prospectively, i.e., the law must be enacted before the act for the act to be found to be criminal.

· Crimes must be defined with sufficient precision.
	Shaw v Director of Public Prosecutions could not be charged with a crime that was not in the legislature.

(Chrgs w/ corrupting public morals)


Second Element of an Offense :

Mens Rea – mental state to satisfy an offense?
Regina v. Cunningham (malice = foresight of consequence))

Justice Kenny: Malice must be taken to mean


1.  An actual intention to do particular kind of harm that in fact was done


2.  Recklessness as to whether such harm should occur or not



*Does not require ill will toward person harmed.
4 levels of culpability


If one highest one proven then it encompasses the others i.e. purpose within it is knowledge and recklessness

1. Purpose- D’s conscious object to do something or cause a result (Highest level of MR)



U.S. v. Neisweinder court transforms endeavor, foreseeabiliy, reasonable,  into purpose 

Slippery slope, problems with satisfying objectives of Crim J. 
2.  Knowledge – Aware of prohibited conduct or aware that prohibited result is PRACTICALLY CERTAIN


A.  Willful Blindness 3 tests 



1.  Jewell- conscious purpose to avoid knowledge




a.  Kennedy’s dissent “ sometimes legitimate reason not to have knowledge”  example of kid with gift thinks Jewell waters down knowledge  



2.  M.P.C. 2.02 (7) aware of a high probability of prohibited fact; not guilty is actually believe p.f. does not exist  



3.  Giovanetti- active avoidance (mental or physical will to avoid knowledge)
3. Reckless: disregards substantial risk knowingly engages in conduct anyway, that a reasonable person would not do.  4 PRONGS 

          1.  Was D consciously aware of risk? (subjective)

          2.  Did D disregard risk?                       (subjective)

          3.  Is risk substantial & unjustifiable? (wildcard, either subjective or objective)* when make it objective turn it into negligence like standard


If interpret this prong objectively then = negligent standard

          4.  Is this a gross deviation from the perspective of a law abiding person in D’s situation?                                                         (objective)


Ex. Shimmons (karate case)
People v. Sherry- 

Crt changed recklessness standard into negligence standard no unreasonable mistake defense.

5. Negligence:  reasonable person in actor’s situation would’ve been aware of a substantial & unjustifiable risk; there is gross deviation from standard of a reasonable person.

a. It is possible to be negligent even if actor thinks they are acting carefully “OBJECTIVE TEST”
b. Does not require awareness of risk
Santil’lanes v. New Mexico court can’t give civil negligence instruction must be criminally negligent.
Line between Reckless and Negligent is Subjective Awareness
MPC 2.02 (5) Showing of lowest standard is all that is required 

In absence of Mens Rea language, assume Reckless
Elements of an Offense

1.  Actus Reus

2.  Mens Rea 

3.  Attendant circumstances (context) 

4.  Result 

Material Element : Element of an offense which mens rea applies to otherwise it is Immaterial.

Ways to analyze MPC (D friendly) and Common Law (Strict Liability)

 MPC 1.13 (10)

Is it the harm or evil we seek to prevent ? 

Once establish that element is material to the offense 

Mistake of Fact under MPC
MPC 2.04 (1) - Allowed to mix and match AR with MR only convicted of crime for which D had knowledge 

Analyze 

Legislative Intent

Penalty

Public Policy

History of laws

Language of the Statute (MR)
Common Law (Strict Liability) – Harm or evil that we seek to prevent 

SL – good for super deterrence 
Does it conform to the SL profile in Morissette?
Regina v. Prince- is age material? (D took underage girl away from father)act was wrong in itself, age immaterial.

Sherry- no subjective test, SL imposed  lack of consent to sexual intercourse

White v. State – (left pregnant wife did not know she was prego) violated statute 

Strict liability ; policy reasons prevent husbands from abandoning families

White and Prince- criminality turns on an immaterial fact

Olsen – age immaterial, statutory rape case, SL  

 Legislative intent- high punishment = easier to prosecute

Public Policy –

Gravity of offense- Lopez “too bad for you” act is wrong in itself 

Grodin’s dissent: should not punish without fault, especially when reasonable mistake made 

MPC- imposed SL as to age of victim under certain circumstances under 10yrs old no defense, over 10yr defense
Feola-  Jurisdictional elements not material

Both Common Law and MPC agree 
Analysis under Common Law 
1. Harm or Evil we seek to prevent 

*Grodin’s dissent in Olsen 
2.  Legislative intent (high punishment in Olsen made age immaterial)
3.  Penalty 

4.  Public Policy

5.  Gravity- (Lopez)

6.  History

7.  Language of the statute

Mistake of Law : General Rule
“Ignorance of the law is no defense”
MPC
People v. Marrero-  * should be able to raise mistake of law under NY Penal Code but court makes up law that since statute is similar to MPC no “mistake of law” allowed


Try to convert most liberal law into MPC that is most restrictive 
MPC 2.02(4) :  a belief that conduct doesn’t legally constitute an offense is a defense when-

He acts in reasonable reliance on an official statement of the law, afterward determined to be invalid or errorneous, contained in statute or other enactment.

Innocent Seeming conduct: (gets excuse)
People v. Weiss : mistake of law as to legal authority to commit a crime 
Innocent actor 

Kahan: thinks that mistake of law defense should depend on the individual; morally good vs. morally bad.  A court should decide and proceed accordingly.

Regina v. Smith- mistake of law as to property law; negates MR as to statute (got a defense)

Ratzlaf -  many people innocently structure their transactions

Contra Bryan-  illegally selling firearms (SL act is wrong in itself because D had an “evil meaning mind”)

MPC 2.04 (1)

Ignorance or mistake as to a matter of fact or law is a defense if it negatives the purpose, belief, recklessness or negligence required to establish a material element of the offense.

MPC 2.02(9)

Neither knowledge nor recklessness or negligence as to whether conduct constitutes an offense or as to the existence, meaning or application of the law determining the elements of an offense, unless the definition of the offense or the Code so provides.


MPC itself is not material 

Complex Codes (get a mistake of law)

Cheek – complex tax codes.  Must have willfully carried out crime this shows that D knew the law and chose to ignore it.

Liparota- food stamps 
This opens door for bad people 
MPC 2.04 (3) A limited defense based on reasonable belief on the part of the D that the law is such that his conduct does not constitute an offense:

(a) the statute or other enactment defining the offense is not known to the actor and had not been published or otherwise reasonably made available prior to the conduct alleged or:

(b) he acts in reasonable reliance upon an official statement of the law, afterward determined to be invalid, or erroneous contained in 

a. a statute or other enactment

b. judicial decision, opinion or judgment- Bowers v. Hardwick

c. an administrative order or grant of permission; or

d. an official interpretation of the public officer or body charged by law with responsibility for interpretation, administration or enforcement of the law defining the offense, (Attorney General)

**This might not be good law today because of the proliferation of laws but it is dangerous to overrule it.
Regulatory offense involving an omission

MPC

Lambert – Rule Mistake of law defense where there is a regulatory offense involving omission  
notice places some limits 

SL offense – usually low stigma, high hazard, low penalty

Exception: statutory rape laws

Reasons for SL- want to create hyper vigilism (food industry, nuclear, automotive)

Dissent of Frankfurter: This is one type decision, maj. Trying to make distinction btwn an act & omission
Malum in se- Bad in itself

Malum prohibita- Bad because we say so
(MPC)Cultural Defense- *not likely to be a defense makes law too subjective

Pro 1.  Individualize justice for D

2. Commitment to cultural pluralism

Con- Offers no aid to victims mostly women and children

Different standard may result in creating precedent
Strict Liability Mistake of Law- AR required
Just because statute silent on intent does not mean it is not implied  

Morisette v. U.S. –  malum in se larceny offense

D must be proven to have had knowledge of facts that made conversion wrongful, that is, that the property had not been abandoned by its owner.

**Low stigma, high hazard, low punishment

Public Welfare Offense:

1. sales of impure food or drugs

2. illegal sale of intoxicating liquor 

3. criminal nuisances 

4. traffic violations

5. violations of general police regulations, passed for safety health or well being of the community

Staples v.U.S.- Statute absent MR language for intent; D had to have knowledge that gun was machine gun since 

Punishing a violation as a felony is incompatible with Public Welfare offense.

U.S. v. Freed – unregistered grenades, did not matter D had knowledge they were unregistered, grenade was enough to convict.

Liparota-  absent MR complex welfare code must have knowledge to commit offense

State v. Baker- (cruise control got stuck) D voluntary partial control to car when he got behind wheel and put cruise control on.

* Similar to Decina positive act
Kantor case-  

Tracy Lordes filed claim against porn maker for putting her in films while she was under age.
Issue: Is age an element of the offense government must establish?
Statute silent as to the MR necessary, purposely omitted “knowingly”  Legislative Intent was to protect children.

However, crt refused to chill first amendment rights, thought that not allowing a mistake of law would lead to a slippery slope

SL justified only when:

1.  Where the legislature grants the privilege to engage in the activity

2.  Where deterrent effect of a severe penalty is necessary to prevent harm to the public interest

3.  Basic notions of fairness are not upset by criminal conviction.
Justice Kasinski- creative solution

Essentially read into the statute a mistake of law defense, in order to prevent the statute from being invalidated & against constitutional attack.

However, will be applied narrowly, will not pervert purpose of statute- or rewrite it.

Kantor & Marrero = Judges used their discretion (pwr) when to give defenses

Homicide : Premeditated

Common Law : 

Murder 1 : willful, deliberate & premeditated killing


Felony murder:
D engaged in an enumerated offense & a homicide is caused by acts (Murder 1)


a.  arson, rape, robbery, burglary, mayhem, kidnapping, lewd acts with minors

Murder 2 : are other malicious killings without premeditation, with abandoned & malignant heart disregard for the value of human life. Or Deliberate killing- inflicting death by injury to a vital.
Manslaughter: 


Voluntary: Heat of passion Manslaughter (emotions mitigate deliberation)


Involuntary: Negligent Homicide 

CA Civ Code 187: Murder: killing a human being with malice aforethought

188 Malice: 
deliberate intention to kill; implied in circumstances showing an abandoned or malignant heart.

189 Degrees of Murder: Murder 1, Murder 2
Premeditation on the facts:

Words, conduct, or from attendant circumstances intentional use of a deadly weapon on a vital.

No time is too short: M1
Young:  premeditation & deliberation may be formed while the killer is “pressing the trigger that fired the fatal shot.”

O’Searo: conscious purpose to bring about death is all that is required 

Carroll: words, conduct, deadly weapon on vital (shot wife 2xs in head)


Political complexity: Science (expert testimony) generally this does not hold a lot of weight, Battered woman’s syndrome= battered spouse syndrome

Ernst: No time is too short or long, it is enough when killing was intentional

*These cases make it look as if there was no difference btwn 1st and 2nd degree Murder

Why would we want to punish someone harsher if we premeditate?


Common Law: be able to shape some behavior rather than a person who does it passionately Objectives of our Crim Justice System.

Gutherie:  (stabbed victim in neck with knife, made fun of his nose) Can’t be sudden impulse, or instantaneous must have some time to reflect on the intention to kill after it is formed. Court wanted to give him a break – new trial because his actions did not appear premeditated. 
M2:
Anderson: (killed 10 yr old girl; stabbed to death; got M2)

 3 Prong Test for premeditation to distinguish btwn M1 and M2


1. Motive 


2.  Method


3.  Planning

Malone – Russian roulette, kid shot friend 
No provocation needed, nor subjective awareness- 
CONTRAST DIFF KILLER IN FORREST
State v. Forrest: M1 (mercy killing of father that was terminally ill)
People v. Roe-  15 yr old boy played Russian Roulette killed another teen. 
No awareness of risk does not save D from M2. 

Dissent- The reaction after the killing, does not give evidence beyond a reasonable doubt of that hardness of human heart or malignant attitude “depraved indifference”

Davidson- 2 rottweilers escaped fenced in area, previous warnings, escaped before and killed an 11 yr old girl, while owner asleep.  M2 

· Similar to Wilansky because if she really thought the dogs would kill, would not be keeping them as pets. Did not appreciate the risk 

Fleming: Drunk driving/ reckless driving that demonstrated a disregard of human life.

“one degree” separation btw M2 and manslaughter  

No need to show subjective awareness of risk no need to prove D considered risk & went forward anyway.

*Majority of US crts use this approach to drunk driving 

Pears-  D gets M2 because had been warned by 3 police officers & companion that too drunk to drive

Warnings he received made him aware of the dangerous nature of his driving & his actions were not merely inadvertent. 

Watson- Drunk driver
Had malice because voluntarily drove himself to the bar – knew he would drink and drive the car later.

· Davidson, Fleming, Pears, Watson – all had notice & awareness of risk posed by their behavior 

· Watson should be restricted to its’ facts- (argument one would want to make if applying it to other cases)
Provocation (adequate provocation can reduce to Manslaughter)
3 Tests for D to get manslaughter instruction
1.  D is in a disturbed state (subjective)

2.  Adequate provocation (objective) “excite a reasonable person”

3.  Insufficient Cooling Time (objective and subjective)

* Criminal Justice system can’t deter people from heat of passion
Manslaughter: 

Girouard v. State: Are words alone adequate provocation to justify conviction of manslaughter vs. M2? General rule is no – so get M2
(D shot wife after 2 mo)

Court applies a reasonableness standard 

H- Words not enough to mitigate from M2 to Manslaughter

Maher v. State: Passion not complete defense but it is mitigating circumstance

D murders man who is allegedly having affair with wife

Manslaughter- since partial defense grows out of adultery

Reasonable passion- allow jury to decide if an ordinary man would have thought it reasonable

*concession of the frailty of human nature
Dissent Manning: Provocation must occur in D’s presence

1. Camplin – age and sex. 15 year old boy killed an older man in response to sexual abuse and taunting. Court said it should’ve been reasonable boy standard.

a. Rule: adapt for age and gender
2. McClain – no battered women syndrome. Defendant shot and killed man she was involved for 9 years. Doctors said she had BWS, but court said that was irrelevant – Felton though says Yes – majority goes with McClain

3. Klimas – no depression. Man killed wife after being distraught over deteriorating marriage. Dr.’s testimony of depression not allowed.

4. Culture? Dissent of Masciantonio says should consider

5. Homophobia? Pierce & Garcia say homosexual advances are insufficient provocation.

6. Morhall – under Camplin, incorporated glue sniffing

Cooling Time:  too long a lapse of time btwn the provocation and the act of killing will render the provocation inadequate “as a matter of law” and deprive the D of a right to instruction of voluntary manslaughter.

Bordeaux: Self created stimulus is unreasonable if you leave & comeback to crime scene

(D beat up and “well after” killed mother’s rapist)

Gounagias : Sodomized, 2 weeks later after constant teasing killed attacker

Crt: Legally sufficient provoking event happened 2 weeks prior no “rekindling”

Outlier 

Berry: 20 hours is cut off 

20 hrs of waiting for V to get home only caused provocation to smolder

Who was killed?:

Mauricio: Provocation must come from victim or person acting with victim.

Heat of Passion allowed
( lying in wait to kill man who he thought was bouncer that beat him up)

Spurlin: bystander 

Scriva : sleeping son

No Heat of Passion defense for Spurlin or Scriva
*Difference in the 3 could be that S & S knew who their provoker was whereas M did not 
Defendants who elicit provocation:

Regina v. Johnson: (D insults V’s girlfriend; V punches D; D stabs V) 
D provoking the fight does not bar P from being guilty. 

Policy argument against CL Man:  
Major problem with Common Law Manslaughter is that it does not allow for mentally ill to have a defense because it is too idiosyncratic like Guthrie, however sexually jealous get a defense
Involuntary Manslaughter: ( 2 tests)

1.  Gross Criminal Negligence

GCN on the facts (Objective Standard)

1.  great risk of harm

2.  Effort required to alleviate harm


3.  Foreseeability of harm

4.  Benefit to society (D’s service that is provided)

Wilansky- club owner fails to realize the risks his “club” poses to customers.  Fire starts all fire escapes are blocked people die.
Chrgd w/ GCN Invol Man

If he really thought that there was a risk of death “live bomb” he would not have been eating dinner at the club every night. 

Similar to Davidson
* If D is violating business codes good indication of GCN
State v. Williams WA 1971

Parents accused of manslaughter for negligently failing to supply 17 mo with food 
WA statute- used test of “ordinary negligence” to apply reasonable person standard 

Need gross negligence standard for it to be criminal 

Proximate cause- when the duty to furnish med care became activated? Also applies RP Standard 

Affirmed manslaughter 
Walker- mom refused med treatment for daughter based on religious views 

Crt evaluated criminal negligence objectively, “would a RP in D’s position been aware of the risks?” yes, invol manslaughter conviction. 
2.  Unlawful Act Doctrine SL

Misdemeanor is many states cab provide basis for involuntary manslaughter conviction without proof of recklessness or negligence.


“Unlawful Act Doctrine” (Common Law involuntary manslaughter)

“Involuntary manslaughter is a killing “in the commission of an unlawful act, not amounting to a felony; or in the commission of a lawful act which might produce death, in an unlawful manner, or without due caution and circumspection.”

2 ways to prove Invol Man


A.  Criminal Negligence 


B.  D’s unlawful act caused death, proof of crim neg becomes unnecessary. 

Limitations to the Unlawful Act Doctrine

a. Proximate cause: unlawful act must be the proximate cause of death

i.“BUT FOR” D’s misdemeanor would victim have died?

ii. Was the death a foreseeable consequence of D’s misdemeanor? 
Williams- failure to have his driver’s license renewed was not a causal connection to the accident.  No invol manslaughter 
b. Regulatory Offenses: Restrict to malum in se rather than malum prohibita

Exception Hose ( truck driver 15 hrs on the job fatal accident) potentially because of the dangerousness associated with act.

c. Dangerousness: (more expansive them malum in se) Limit doctrine to misdemeanors that rise to the level of criminal negligence

a. Has to be dangerous to human life under circumstances of its commission.

b. Limit doctrine to misdemeanors designed to protect human safety (safety ordinance)
i. Powell Involuntary Manslaughter (non negligent D’s guilty of Invol Man)
1. 2 Rottweilers escaped from yard and attacked jogger

2. Violated local ordinance that required dogs 

3. Court ruled that it violated “safety” and therefore regardless of whether D has been reckless or negligent in allowing dogs to escape.
Felony Murder Rule : 
CL Rule- “Death occurs during the commission of a felony” 
MPC- does not abandon FM but 210.2 (b) Rebuttable Presumption by shifting the burden to D
Regina v. Serne’ crt wanted to limit doctrine of FM to “inherently dangerous,” & “causation”
Inherently Dangerous Felonies M1 those that are enumerated 
Burglary, Arson, Robbery, Rape, Kidnapping, Felonious Escape, Mahem, sex with children
Limitations on Felony Murder: 
1.  Causation- there must be a causal link btw felony and death resulting 
2 data points 

Stamp- had heart attack while being robbed

Take victim as you find him, if he is vulnerable as a result of the robbery then FM rule applies 

King- transporting drugs, but no causal connection to the plane crash FM does not apply 

2.  Inherent dangerousness – Determined in the abstract 

Abstract: think of many ways in which the crime can be committed where the felony is not dangerous.
Satchell: ex felon possessed a concealed fire arm which is a felony, shot and killed a man.  Crt- Posessing a concealed weapon by an ex felon is not inherently dangerous to human life.

Phillips-  Doctor advised patient not to have surgery- caused death
Grand theft does not qualify as “inherently dangerous” 

P tried to chng to Grand Theft Medical Fraud, but court would not allow it.

3.  The Merger Doctrine * If no check on FM2 then all felonies would be converted to homicide and would do away with manslaughter.
1.  Integrity: “assault & death” model – merge no FM
2.  Independent Felonious Act – no merge can instruct FM
· Ireland – (basis for merger limitation) there cannot be FM liability where the felony is integral to the death.

· Contra Shockley-  dehydration & malnutrition killing did not merge FM.
· Where the underlying felony is based on an independent felony not related to the assault causing the murder.
· Hanson- (SC CA) D shoots up bldg kills a 13 yr old boy. 

Chrgd with felony of discharging of a firearm at an inhabited bldg.

“All inherently dangerous felonies can serve as the predicate to FM, except- for where applying FM would “preclude” the jury from consulting malice & would contravene legislative intent.”  

Ad hoc basis (as applied approach)
Pro- FM, still has anxiety – eradicating vol. man 

Upheld test established in Smith 

· Smith (felony child abuse- can it serve to support M2 under FM?)
Abuse was integral to the homicide, therefore it merged no FM, not a separate felony.
· Burton- “ killing in the course of armed robbery” 
· Legislative Intent- Crt. Argued that robbery a separate offense then the killing.  Enumerated offense FM.
· People v. Miller- No merger where there is a burglary with intent to commit aggravated assault therein. 
· Enumerated Offense for FM1
· Wilson- man “assault with deadly weapon” (felony) broke into wife’s house to kill her. No FM because the predicate felony was necessary to the homicide.
· This could work to erode FM1 (ENUMERATED OFFENSE)
· Under those, this would qualify SL for FM1 
· Courts are split btw this & Miller
Killing in the furtherance of the Felony 
When does a felony begin?

Death occurs “during the commission of a felony”


a. Time limits 

Starts with planning and goes through escape


b.  Who does the killing?



i.  Agency theory



ii.  Proximate cause (Close enough in time to the felony) 



iii. Provocative act vicarious liability
            c.  Who got killed?



i.. Sullivan – justificable homicide if felon dies 



ii.  Posner- felons’ life is not worthless



U.S. v. Martinez (bombs in Chicago, one went off killing co-felon; found guilty).
State v. Canola 
Ds go in to rob a store ,a shoot out ensues co-felon and store owner are killed

Issue: Are the felons responsible for the death of a co-felon?

*All co-felons responsible for the death of the store owner

Agency Theory: 

No person can be held guilty of a homicide unless the act is either actually or constructively his & it cannot be his act in either sense unless committed by his own hand or by someone acting in concert with him or in furtherance of a common object or 

purpose.

Crt has a problem with interpreting the “ensues” part of their statute 

Do not want to expand felony murder ; keep traditional purpose of “furtherance” of a crime

H- Felons not guilty for death of co-felon

Taylor v. Superior Court CA 1970

What do you do when a jdx is limited by the agency doctrine? 

Can you create a new theory?

D- waiting outside in the car while 2 other felons attempted to rob the liquor store with guns 


One was shot and killed by store owners, other one escaped

2 co-felons “provoked” the store owners into shooting by announcing their threat and causing them to fear for their lives.

Therefore Taylor can be found vicariously liable for the death of his co-felon 

MPC 

Does not differentiate btwn M1 and M2

No cooling time required 

210.2. Murder Purposely,Knowingly,Recklessly, plus 
( 1) Except as provided in Section 210.3(1) (b), criminal homicide constitutes murder when:

(a) it is committed purposely or knowingly; or

(b) it is committed recklessly under circumstances manifesting extreme indifference to the value of human life.  Such recklessness and indifference are presumed if the actor is engaged or is an accomplice in the commission of, or attempt to commit, or flight after committing robbery, rape, or deviate sexual intercourse by force or threat of force, arson, burglary, kidnapping, or felonious escape.

210.3 Manslaughter: Extreme Emotional Distress  (recklessness required, awareness of the risk)
Once ED is established, it is up to the jury to decide whether there exists a reasonable explanation or excuse for the actor’s mental condition.

Reasonable explanation or excuse shall be made from “the viewpoint of a person in the actor’s situation under the circumstances as he believes them to be.”
Walker- no instruction for ED, drug dealer “words alone not enough provocation” MPC wanted to discard this common law view, but upheld it in walker. 
People v. Cassasa- Behavior was too idiosyncratic to warrant an ED defense, not reasonable person standard.
Elliot- fear of his brother his whole life, ED 
Objective v. Subjective Standards of Liability
State v. Williams WA 1971

Parents accused of manslaughter for negligently failing to supply 17 mo with food 
WA statute- used test of “ordinary negligence” to apply reasonable person standard 
Need gross negligence standard for it to be criminal 

Proximate cause- when the duty to furnish med care became activated? Also applies RP Standard 
Affirmed manslaughter 
210.4 Negligent Homicide – Gross criminal negligence (gross deviation from Reasonable Person standard) Unaware of the risks 
Wilansky – 
AR- omission intentionally failed to provide adequate means of escape

Status- duty to take care of customers 

Chrg- Invol Man

MR- wanton and reckless standard – Not reckless because not aware of a high probability but court creates a gross criminal negligence standard.
Moral Difference btw someone playing around w/ gun & tortuous killing. Deliberation
