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· OBJECTIVES OF CRIMINAL JUSTICE SYSTEM:

· Retribution.  Vengeance, eye for an eye, healthy to hate criminals.

· Deterrence. Punish in order to prevent future harm. Assumes offenders calculate risks v benefits; more likely to work w/ crimes of calculation.

· General: to deter potential offenders in the general community

· Specific: to keep convicted offenders from repeating a crime

· General (public at large), Specific (individual offender)

· Rehabilitation.  Make defendants better so they will function in society.

· Harsh treatment: condition not to break laws (looks like specific deterrence)

· Moral conversion: more ambitious; to make defendants better (paternalism?)

· Incapacitation. To keep the offender locked away from society

· Collective: e.g. 5 years for all first-time bank robbers

· Selective: amounts to personality profiling to predict future criminality

· Other policy arguments: slippery slope, legislative intent, disincentive to help (under omission)

· LEGALITY: Bowers (legislating morality in anti-sodomy case); 

· Three prongs (from Reid’s dissent in Shaw):

· 1)  Legislature defines laws

· 2)  Law operates prospectively

· 3)  Laws must be specific, not vague (constitutional issue)

· Heitzman, “any person who permits old person to suffer” statute struck down

· Shaw, court created crime of “conspiracy to corrupt public morals” for hooker mag.

ACTUS REUS: To act voluntarily (positive act; brain engaged with body); or to voluntarily fail to act when there is a duty to do so
· Positive act: 

· Is it voluntary?  Is the brain engaged with the body?

· or is it involuntary act? does it fit specific criteria (from MPC):

· reflex –  Newton (D acted while unaware, in medical shock)

· unconsciousness or sleep – Cogdon (mother kills daughter while sleepwalking), Newton (unconsciousness not just coma)

· hypnosis – Hearst? (brainwashing; like hypno?)

· not a product of volition (a sister grabbing little brother’s act and moves it, hits things with it) – also Martin (who was drunk and moved onto highway by cops, not of his own volition)

· problem in this section with habitual stuff – a habit is a positive act

· even if you’re not cognizant of the actions, it’s curable, and there was a point when you didn’t have the habit

· Always recall Decina (D, history of seizures, gets behind wheel, crashes), extending timeframe of voluntary act

· Omission:

· 1) Was there a failure to perform an act of which a D was physically capable?

· E.g. no duty for parent to run into burning building to rescue child

· Cardwell: battered woman did not save daughter from step-father’s abuse; cts ruled she could and should have

· 2) Was there a duty to act?

· Pope: took woman & child into her house, did nothing when woman beat child to death – data point for moral offense but not criminal
· Also Jones v US: not guilty in neglect death of child placed in his care
· Five categories of duty:
· Statute (not necessarily criminal code)
· Pope (statutory duty when responsible for supervision; not found here)

· Status: relationship between D and V
· Parent/child; master/apprentice; ship captain/crew and passengers; bar owner/drunk customers; doctor/patient; spouse/spouse

· In some jurisdictions, partner/partner, etc.

· Beardsley: 1907 unwed couple spent night, she ODd—he had no duty

· Contract: e.g. nursing home care, child care
· Stone & Dobinson: ill woman lives w/ brother & mistress, falls into degradation, they barely attempt some care, she dies (see below)
· Voluntary assumption of care plus seclusion: e.g. dragging person off the street, away from others, into a locked home
· Oliver: woman took drunk man home, gave him spoon, he ODd 
· Peril: if you’ve put someone into peril, you owe them duty

· Jones v State: D raped 12-year-old girl who then jumped or fell in creek, drowned while he did nothing (but how long duty after peril?)

· Kunts v Montana: she stabs physically abusive boyfriend in fight, leaves him to die; is liable

· Tailoring of duty

· Barber: duty to med treatment, but not to ineffective med treatment

· Stone & Dobinson: some elements of vol. assumption & seclusion, K

· K because money paid & some care given; some vol. ass. & seclusion
· No physician’s duty to heroic care
· Barber: withholding treatment deemed futile is omission w/out duty 
· Airedale NHS: giving lethal drug = active euthanasia = illegal
· MENS REA
· Two sources of mens rea categories:

· Common law, identified by such terms as malice

· MPC 2.02: (with no categorization in statute – assume Recklessness (2.02(3)))

· Purpose: when it is D’s conscious object to do something or cause a result

· Neiswender: D told lawyer he could deliver a verdict; intent to defraud; MR for obstruction of justice = “endeavor” (purpose); ct found guilty by defining endeavor as reasonable foreseeability (civil neg) – ELASTICITY

· Knowledge: when you are aware of your prohibited conduct or aware that the prohibited result is practically certain (practical certainty)

· BUT: theory of willful blindness: deliberate ignorance implies knowledge

· Willful blindness: 3 standards (in increasing difficulty of proof)
· Jewell: “conscious purpose to avoid knowledge” is equally culpable
· (Guy caught w/ human-sized wad of marijuana in car, said he didn’t know)
· 202(7): “Knowledge [of a particular fact] is established if a person is aware of a high probability of its existence, unless he actually believes that it does not exist.”

· (Jewell dissent)

· Giovannetti: active avoidance; like ostriches sticking heads in sand
· (Gambler renting rooms to gamblers, doesn’t check, they use as wireroom)
· Recklessness: aware of risk; disregard risk; risk substantial and unjustifiable; gross deviation from the standard of reasonable person (James Dean)

· Actor can be in fantasy land, in denial about the level of risk

· Four-prong analysis:

· D aware of risk (subjective)

· Disregards risk (subjective)

· Risk is substantial and unjustifiable (wild card; more often subjective)

· Sherry: doctors have sex w/ nurse; she says rape, they say they believed consent; MOF no defense, because must be reasonable and made in good faith (neg standard)
· Gross deviation from standard of a reasonable person (objective)

· Negligence: no awareness of risk necessary; failure to perceive a substantial and unjustifiable risk; a gross deviation from the care exercised by a reasonable person in the same situation (Basically, gross dev. from standard of RPP, subs. & unjust. risk)

· Hypos about swing-sets on lawns, Irvine baby case, Santillanes (negligent child abuse case)

· Presume criminal levels of negligence, not civil (crim tougher)

· Negligence usually not criminalized – negligence is most often left for torts

· EXCEPT in the case of willful blindness – negligence can be criminalized

· The mens rea in a case goes to all material elements (2.02(4))

· A D who has a higher level of mens rea may be charged for a lower offense (2.02(5))

· MENS REA - MISTAKE OF FACT: MOF as to material element = defense
· Materiality Analysis:  MUST D HAVE MR AS TO ELEMENT?
· MPC 1.13(10): material element goes to harm or evil that we seek to prevent 

· Generally more D-friendly, finds more elements material than CL, not SL-friendly

· MPC 2.04(2): guilty as to a lower crime mens rea, gets lower crime punishment (opposite of Lopez gravity)

· To analyze what goes to harm or evil: use CL analysis of Policy, Language, History, Legislative intent

· High punishment, high stigma = harm or evil, materiality

· Common law: 

· Material elements analysis: did D make a MOF that negated MR as to element?

· Harm or evil, more of a struggle

· Olsen majority made harm or evil immaterial

· High punishment could = SL (though remember dissent fairness arg)

· Legislative intent 

· Legislative history: e.g. factual circumstances behind the statute

· Penalty: is there a penalty for the crime without that element?

· But Olsen maj, opposite use: diff. penalty = immateriality

· Olsen dissent: if above, in all crimes w/ mult levels of punishment, highest levels = SL, and that’s crazy

· Policy: Objectives; “war on drugs”; child safety; fairness; perverse incentives

· History and tradition

· Precedent: has it been found to be material previously

· Statutory rape traditionally strict liability (anything with kids involved)

· Prince: taking unmarried girl (16) from father; mistake of age no defense here = age immaterial in statutory rape
· Olsen: girl under 14, sex or rape in trailer—tender years 
· Language of statute

· Gravity: if element goes to gravity of offense only, too bad for D

· Lopez: guy selling drugs, doesn’t know it’s to kids

· Anti 2.04(2): punishment that of offense D believed he committed

· STRICT LIABILITY, aka Absolute Liability (not in MPC)

· Low stigma

· Low punishment (under 10 yrs)

· High hazard

· Usually regulatory malum prohibitum offenses (SL stat rape major exception): illegal liquor sales, traffic offenses, etc.

· Morissette (not SL because theft of govt prop high stigma, high penalty (10 yrs), low hazard)

· Staples (unlicensed firearm; high penalty (10), not high hazard [!]; also throws in notice req. for SL)

· Kantor (Traci Lords): SL law permitted a MOF defense; weird

· Inconsistent with the Olsen majority (high penalty, SL)

· Olsen majority: 1) separate sentencing stat for MOF means element immaterial, to be considered only in sentencing; 2) high penalty = S.L, because it scares us, leg. intent to prosecute; 3) per Lopez, if element only goes to “gravity” of offense, immaterial 

· Dissent:  logically, high penalty = materiality; otherwise murder could be SL

· Flexibility through policy: Prince (above); White (illegal to abandon pregnant woman; pregnancy made immaterial when husband didn’t know, so guilty); Olsen – wickedness analyses

· Jurisdictional fact/element: immaterial

· Feola (assault on undercover DEAs; ct ruled fed agent jurisdictional/immaterial, so D could be prosecuted at higher level); ex-president hypo

· Will an honest mistake negate MR, or must the mistake be reasonable? (Sherry)

· Honest mistake negates purpose MR, except where it’s a foreseeable, natural, probable consequence of D’s actions (Neiswender)

· Also negates knowledge MR, except for willful blindness

· Does NOT negate recklessness MR; third prong looked at objectively

· Does NOT negate negligence; D’s conduct subject to RPP standard

· MENS REA - MISTAKE OF LAW
· 1)  General Rule: Mistake of law is no defense 

· Marrero: D, fed officer, argues he believed law allowed him to carry concealed weapon; ct plays with statute wording to hold no

· 2)  Defenses/exceptions:

· Mistake of law is a defense if it negates mens rea as to a material element 

· Smith (damaged property of another; thought legally it was his; ‘of another’ material), Weiss (vigilantes grab those they think killed Lindberg baby; crime to kidnap w/o authority of law; ct says w/o auth. material)

· MPC 2.02(9): the law under which a defendant is charged is not a material element of the offense, unless the legislature so provides

· unless specified, code is immaterial

· “willfully” makes the statute material

· Complex Codes

· Cheek (tax code, too complex for people to be expected to understand), Liparota (welfare case)

· Need voluntary, intentional violation of a known legal duty

· “Innocent actor” defense; sporadically applied (or could say Bryan supersedes)

· Ratzlaf (D structured transaction to repay gambling debt, breaking large amt into smaller  increments to avoid reporting req.; didn’t know avoidance illegal; ct held there exist innocent reasons for structuring, so defense)

· NOT Bryan (gun distributor; ct chose not to protect future innocent actors; held ‘willfully’ not a magic bullet to get you off)

· MPC 2.04(3): no MOL defense unless a D relies upon an official statement of law later deemed to be erroneous or invalid (not defense, restatement of legality)

· Here, MPC less friendly than CL

· Regulatory offense involving omission

· Lambert (D failed to register as convicted felon after coming to L.A.; ct created defense for omissions of malum prohibitum requirements)

· Malum in se: bad in and of itself

· Malum prohibitum: bad because legislature says no: regulatory offense, designed for health, safety, and welfare of the community: garbage codes, etc

· Cultural Defense: Not very successful; at best partial defense in sentencing
· Most often used in cases of violence against the powerless – liberal dilemma

· Opportunistic constructions of culture?  Who belongs to culture?  Etc.
· HOMICIDE
· Common Law
· Murder in general (CPC §187): unlawful killing of a human being or fetus with malice forethought

· Fuzzy borders: off-the-cuff killing with someone extremely upset, could be M1, M2, Mnsl

· But punishments varied: M1 = death, life, 25-life; M2 = 15-life; Mnsl = 3, 6, or 11 yrs

· 1.  Murder 1: premeditation, deliberation

· “Per se”

· perpetrated by explosive or destructive device; knowing use of ammo designed to penetrate metal or armor; poison; lying in wait; torture
· On the facts: two models
· Requires time for contemplation (this case strongest; try first, w/ factors)

· Guthrie (troubled man snaps, stabs friend): M1 requires high level of mens rea; not measured by particular period of time, but there must be some period between the formation of the intent to kill, and killing; must be an opportunity for some reflection; elaborate plan or scheme is not required; can’t be sudden impulse
· ruthless, cold-blooded, calculated killing
· Anderson (viciously stabs 10-year-old to death w/out premeditation; no M1); clearer, tougher standard; necessary factors for M1:

· Motive (greed, hatred, jealousy, anger, etc.)
· Planning
· Method shows intent to kill (e.g. shot to the head)
· Deliberate killing is sufficient (if you can’t get Guthrie 1, try for Carroll 1)

· Carroll (husband shot wife after argument; deliberate, 5 mins of contemplation); Young (premeditation may be formed when pressing the trigger) Earnest (space of time immaterial); O’Searo (premeditation met when there’s a conscious purpose to bring about death)

· 2.  Murder 2: any other malicious killing

· Intent to kill; OR implied in circumstances indicating abandoned and malignant heart

· Dangerous conduct, no subj awareness of risk: Russian roulette, crazy driving

· Malone (17-yr-old killed 13-yr-old in RR game); Fleming (super-dangerous drunk driver); Roe (RR, extreme shock on part of shooter doesn’t mean no malice); Davidson (known dangerous dogs escape and kill child)

· Pears (D gets M2 because he’d been warned by 3 people that too drunk to drive); Watson (malice because drove to bar; did or should have known of hazards) – but these are age of drunk driving paranoia cases; cts pulling back

· All the way up to Anderson, Guthrie (see M1)
· Extremely large definition; make have to make policy args to rein back

· 3.  Voluntary manslaughter: sexual jealousy/psychotic possessiveness = human frailty
· Maher (man sees wife and guy go in woods, hears they’re having affair, is upset, shoots guy in ear)
· Often about the character of the victims
· 1.  Actual heat of passion (subjective)

· 2.  Adequate provocation/trigger (objective) – (Are words enough? Some jdxs no)

· “Would a reasonable man have felt overwhelming passion?”

· How much can you tailor beyond Maher ordinary man standard?
· Camplin (15-yr-old boy kills rapist and taunter; tailor by age and sex – objective physical characteristics), Morhall (reasonable glue sniffer)
· But no further tailoring: McClain (no battered woman syndrome); Klimas (no depression); Masciantonio dissent (no culture); Pierce & Garcia (no homophobia)
· Kill an innocent?  Do you still get mnsl defense?
· No: Scriva (D tries to kill person who just ran over daughter, kills innocent bystander); Spurlin (unfaithful wife, D kills her and son)
· Yes: Mauricio (mistaken identity, trying to kill nasty bouncer)
· Did D start it?  Did he begin chain of events that creates provocation?
· Doesn’t preclude (Johnson); but other jdxs say it does
· 3.  Insufficient cooling period (subjective and objective)

· Did the D calm down?  Would a reasonable person have calmed down?

· Hours, weeks, enough time to cut off manslaughter: LeClair (prior suspicions provide cooling time), Gounagias (‘rekindling’ of anger won’t do it); Bordeaux (several hrs)
· But Berry – 20 hours of waiting in V’s house = simmering, passions growing!

· 4.  Involuntary manslaughter: homicide committed w/ gross negligence; gross deviation from standard of a reasonable person; risk created is substantial and unjustifiable

· 2 ways to establish Invol Mnsl: on the facts, and Unlawful Acts Doct
· On the facts
· Somebody really, really screws up, and someone dies (fuzzy border w/ M2)

· Welansky (nightclub; almost no usable emergency exits; fire) (gross criminal neg as classic mens rea requirement for criminal manslaughter)

· Barnett; Andrews: negligence incompatible with regard for lives of others
· Lowest level for homicide except for jdxs that have civil neg as mens rea for homicid

· Williams (17-mo-old w/ tooth infection, parents don’t take to dr., dies); stat provided ordinary neg could construe homicide; but could arguably have been gcn, even M2
· Factors as guidelines for gross criminal negligence:

· Great risk of harm

· What kind of effort required to alleviate harm?

· Foreseeability of death or other illegal result (serious injury)

· Benefit to society of D’s conduct (cost/benefit analysis)

· Misdemeanor Manslaughter/Unlawful Act Doctrine

· Killing committed during misdemeanor = SL for involuntary manslaughter

· 1)  Was the misdemeanor committed?

· Must go through AR, MR (inc MOF and MOL) analyses

· 2)  Does it fall into one of the limitations of the doctrine? (Policy: some misdemeanors are SL and stupid, and you’d have SL piling up on SL, which could be unfair; so need limitations.)

· A.  Proximate cause – ALWAYS REQUIRED

· i.  But for D’s misdemeanor act, would death have occurred?

· ii.  Proximate cause – foreseeable?

· B.  Malum prohibitum limitation – not required in every jdx

· Would bar unlawful act doctrine where misdemeanor is regulatory; requires underlying misdemeanor be malum in se

· Health safety welfare

· Forbids stacking of SL on SL

· NOT Hose (truck driver guilty after staying on duty > 15 hrs)

· C.  Dangerousness

· Requires that the misdemeanor be dangerous to life

· Powell (Rottweiler not kept fenced, as per safety statute)

· Breaking of a safety code looks pretty dangerous to life

· Taken together, the dangerousness limit and malum in se limit would bar most deaths after misdemeanors from getting this SL treatment

· MPC: Homicide is causing the death of another human being
· 1.  Murder (no degrees of murder distinction)

· Mens rea is purpose, knowledge, or recklessness under circumstances manifesting extreme indifference to the value of human life.  PKR+
· Four prongs recklessness

· Plus that other extra special something

· What is it?  I don’t know

· I’d take a look at Malone and Fleming which look like they have that flaming extra something

· 2.  Manslaughter;  Two kinds:

· Reckless

· Four prongs: consider 3rd prong

· Under Extreme Emotional Distress

· A.  Actual EED  (subjective)

· B.  For which there is a reasonable explanation or excuse

· Reasonableness determined by looking at the “viewpoint of a person in the actor’s situation under the circumstances as he believes them to be”

· Casassa (D dates V, is rejected, spies on her, breaks into her apt and lies on bed, eventually stabs and drowns her) – so bottom line here, objective (ordinary person wouldn’t feel that degree of passion)

· But could have reached opposite conc.: see Elliot below; Walker (drug dealers, so no mnsl, based on cultural values)

· But no reasonable extremist

· Doesn’t require a short fuse, or trigger; you can be upset for a long time

· Elliot (D terrified of brother for yrs; one day showed up and killed him; mnsl)
· Creates partial defense for people with mental problems

· 3.  Negligent homicide: gross criminal negligence; gross deviation from standard of a reasonable person; risk created is substantial and unjustifiable.

· Look to the same 4 prongs as in CL Invol Mnsl gcn inquiry

· No unlawful act

· Russian roulette/no subjective awareness; at first blush only neg homicide; but in MPC murder analysis, recklessness, could judge 3rd prong objective, and the + would be inherently dangerous instrumentality of loaded gun to head – so could shove it up to Murder (or MPC mnsl)

· But generally, CL has much fuzzier demarcations

· FELONY MURDER (SL killing; retributive)

· Basic doctrine: Cause the death of another by an act committed during a felony = murder

· CL Felony Murder 1: homicides committed during the commission of enumerated felonies – M1

· Arson, rape, robbery, mayhem, kidnapping, train wrecking, felony sex acts with minors

· CL Felony Murder 2: killing during the commission of non-enumerated felony 

· Judicially created; not in the Cal penal code

· MPC 210.2:  Where killing occurs during a felony that’s in this list, the recklessness plus will be presumed; may be disproven; burden of proof shifts to the defense

· Robbery, rape, arson, burglary, kidnapping, felonious escape

· So not SL; just shifting of burden

· Common Law:  Enumerated felony ( death, SL = M1

· Non-enumerated =  SL M2 (judicially created)

· Serné (D set fire to house; two sons died)

· Limitations: because of policy of fairness

· A.  Causation; is the death caused by the commission of the felony

· Two types of causation:

· But for

· Proximate Cause

· King (drug dealers’ plane goes down, co-pilot dies – felony didn’t cause death); Stamp (robbery; V dies from heart attack – not foreseeable, but take victim as you find him)

· B.  Inherent dangerousness (so no SL w/ voting fraud-related heart attacks)

· Phillips (chiropractor “treats” mortally ill girl; theory of medical grand theft fraud leading to death; ct rejects to limit FM); Satchell (felon uses weapon he can’t legally have to kill in street fight; “Because we can conceive of such a vast number of situations wherein it would be grossly illogical to impute malice…”, then, non-dangerous)

· How do you define?

· In the abstract: look at the statute
· Felonies where it would be grossly illogical to impute malice: Corp. Code, Elections Code, Financial Code, Govt. Code, Insurance Code

· C.  Merger: driven by anxiety over the possibility of FM eradicating manslaughter; model: thrash killings that would otherwise be manslaughter, without merger = M2; merger preserves malice investigation

· Start with: Hansen (D drove past his dealer’s apt, shooting gun to intimidate; 13-year-old girl hit and killed; ct in Cal rejected merger, wanted to reinstate FM, use it until it really proves problematic to mnsl)
· 1)  Do most homicides result from the commission of this felony?

· 2)  Would the application of FM preclude the jury from considering the issue of malice aforethought in the great majority of cases?

· To see, can ask two Smith questions:

· When merger inquiry (below) shows classic thrash killing merger case, then the answer to both questions is yes

· Where do you have merger?

· 1.  Integrality? – defined through assault and death model

· Ireland (fight, D draws gun and kills wife; felony merges w/ death), Smith (felony child abuse; ct says can’t count toward FM because integral, child abuse was the homicide)

· NOT Shockley; child abuse through dehydration and malnutrition; no heat of passion, deterrable: no merger

· Burton (agg assault w/in robbery; undercut FM1 by saying merger in robbery-homicide?: no)

· 2.  Separate felonious purpose? 

· If so, can’t have merger, might have FM

· Burton: money, robbery

· These two prongs work together to salvage manslaughter; take into account heat of passion

· So law seems to only apply to FM2; but there are cases where merger may bar FM1, if in enumerated offense there’s no separate felonious purpose

· Burglary, thrash killing, domestic violence in house after break-in

· Cal: merger barrier to FM1 (Wilson: D entered ex-wife’s apt, killed her and guy; burglary + agg assault, but ct says sole purpose was assault) 

· Policy: stupid to give greater penalty to indoor than outdoor M

· Wilson could bar FM1 for mayhem, like grisly thrash killing; perhaps for arson, though could appear more deliberative; but against legislative intent

· New York says FM may apply (Miller: D kills ex-husband’s girlfriend outdoors; no FM because assault felony is integral, no sep fel purp; ct says indoor burglary/murder is worse, should be charged w/ FM1) 

· D.  Killings not in furtherance of the felony: (killings by co-felons, of co-felons, etc)

· Agency: D responsible only if he or co-felon did the actual killing
· Canola (robbery, V and co-felon shoot each other; D not liable for co-felon’s death
· But Heinlein (gang-rape V slaps a rapist, who then kills her; other rapists liable? Ct says no: unanticipated actions not in furtherance of common purpose)
· Not in “shield” cases, where felons use Vs as shields from police

· Proximate cause theory: D responsible for any foreseeable deaths

· But for

· Proximate

· Foreseeable deaths

· But remember, deaths of co-felons?

· Canola concurrence = no liability, because killing of co-felon is justifiable homicide

· Posner in Martinez = yes, their lives not completely worthless

· CAUSATION: Very policy-driven; use policy, comparison w/ cases

· Same inquiry under MPC and Common Law

· Classic case: Howard Beach incident (Kern: white Ds chase black guys with bats, onto freeway, one killed by a car – causation found)

· Two prongs:

· But for

· Proximate cause: foreseeability (question can be framed broadly or narrowly)

· Kibbe (robbers leave drunk V w/out glasses or clothes by side of road; gets hit by truck; if foreseeability of death by exposure, no causation; but here foreseeability of death period, so causation)
· Acosta (stolen car ( police chase ( helicopter crash): everything foreseeable except for the highly extraordinary result; very expansive def

· Acosta dissent: result must be in zone of danger/apprehension

· Arzon (D set fire on 5th floor, firefighter was trapped by smoke from other fire on 2nd floor, died): link in the chain; need not be sole and exclusive cause

· Warner-Lambert (factory w/ explosive substances, warning of hazard, explosion: no causation because actual evidence required): sometimes intervening conditions or acts will cut off liability

· In contrast: Deitsch (warehouse w/ flammables, fire: causation, because Ds created hazard that came to pass, was foreseeable)
· Intervening causes or actors

· A.  Act of God or Nature

· Generally cuts off (unless you push victim into a hurricane)

· B.  Conditions of victim (eggshell head)

· Doesn’t generally cut off

· Stamp (robbery V/heart attack), Lane (guy punched in face, dies due to previous condition) – take victim as you find them

· C.  Medical Malpractice

· Generally does not cut off – physician who blows it in the emergency room less culpable than the stabber (asymmetrical culpability)

· Hall (D mortally wounds V, hospital hastens death), Shabazz (D stabs V; fatal w/out proper treatment; but hosp blows it)
· But not Main (hit-and-run, cop doesn’t move V to breathe, V dies: could cut off liability to driver)
· D.  Self-destructive act of victim (only rarely cuts off liability; w/ sensitive victims, killing/not killing line fuzzy)

· Victim suicide: 

· Stephenson (D abducts V, tries to rape, bites; she goes out, buys and takes poison; he initially refuses treatment; even after treatment she dies) (highly unique facts; you’d have to analogize): NO CUT OFF

· Valade (violent attack, V leaps out window to escape): NO CUT OFF
· Preslar (D fights w/ wife, she leaves, sits outside on cold night, dies): hurt feelings insufficient cause: CUT OFF

· Joint Engagement in Dangerous Activity: Drag racing

· Root (ct says joint engagement in dangerous activity, personal responsibility): CUT OFF

· McFadden (one drag racer hits uninvolved car, girl dies; other racer liable for girl?)– “acts and omissions of 2 or more work concurrently and can each be regarded as a proximate cause”: NO CUT OFF

· Joint Engagement in Dangerous Activity: Russian roulette

· Atencio – several in RR game; joint enterprise – NO CUT OFF

· “That Ds participated can be found to be a cause and not a mere condition of death. … concerted action… helped bring about V’s foolish act.”

· Lewis (D showed 15-yr-old RR; left the room, but V kept playing; game over) – CUT OFF

· Feinberg (store owner sells industrial Sterno, knowing it’s toxic, and that many drink Sterno; 32 die) – NO CUT OFF

· TRANSFERRED INTENT (Mens rea theory, usually treated under causation)

· MPC 2.03(2)(a) & (3)(a) – intent transfers when you try to kill someone and accidentally kill someone else; mens rea shifts

· Only wrinkle in this doctrine is when you accidentally end up injuring someone to whom the law grants greater protection than the person whom you tried to injure 

· Contua-Ramirez (D tries to hit wife, misses and hits baby; assaulting wife misdemeanor, baby felony; he gets felony)

EXAM TIPS

· Remember to write memo to boss arguing your case; but presenting alternative points of view, weaknesses in your case; construct an argument; decide and support; not a blind argument, but a cogent, articulate case (including issues that might go against you, that you then resolve in your favor); clear statement of issue, policy, analyis, to reach conclusion
· in exam, you’d first state there was an actus reus, then say brain was engaged with the body, but you can’t be sure; so you look at categories of involuntariness, to see if they match 

· even if it’s voluntary act, in exam you still go through categories of involuntariness to see if you can rule them out

· reflex, precedent in case of Newton, where reflex established in that he’s shot in the stomach, brain was not in control; in Irvine case, not suffering mortal wound

· best exam would press further, into issue where habitual acts can potentially look like reflexes; delve into gray areas; it could be argued that client’s unthinking regular behavior amounts to a reflex, because acts hardwired, unthinking, based on long term behavior; it’s certainly true that regularly performed acts may be executed by individuals who are without conscious thought of their actions; there thus exists some similarity between reflexive act and unthinking conscious behavior

· would need to bring in policy, too, though, as a counter-argument: slippery slope danger is too high: this could lead to people employing habit as a defense (slippery slope); moreover the MPC drafters have strictly disallowed habit as a defense (legislative intent); (objectives of the criminal justice system) deterrence, not feeling retributive, etc

· danger is you write treatise on policy in first issue of your first exam: you’re going to have to do this quickly, make judgment calls on what you think the most difficult problems might be

· Scatter policy/objectives analyses throughout, not in big lump at end
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