Criminal Law Outline Fall 2017 - Levenson


I. Introduction
A. Theories of Punishment


1. Purposes of Punishment


a. Retribution 

i. Deserved Punishment

- D deserves to be punished (“payback”) b/c they exercised their free will to take something away from society and must repay 

- Punishment as revenge ( Victim is made whole & Need for private revenge is avoided





- Reassert values of society & Reestablish social order





- Punishment as sending a message




ii. Backward looking theory: is punishment justified
- Humans possess free will to do what is right and must be punished when they choose to violate society’s norms



iii. Problems

- Lack of showing that punishment will promote a greater good

- Legitimizing vengeance 

- Expensive 

- Relying on emotion, rather than reason, for the imposition of punishment 

- Punishing those that are forced to commit crimes b/c they are subjected to unfair social conditions 


b. Deterrence




i. General Deterrence

- Punishing the individual deters others from committing the same crime




ii. Specific Deterrence

- Punishing the individual deters the individual from repeating criminal behavior




iii. Forward looking theory: will punishment discourage
- Humans will act in their own interest unless sufficient limits are imposed




iv. Problems

- Ineffective when individual acts out of emotion or spontaneity rather than rationality
- Improper to punish one person solely to benefit another (should not serve as a means to an end)


c. Rehabilitation




i. Provide D with opportunities to remedy personal deficiencies 




ii. Vocational training and psychological treatment




iii. Problems

- Should not allocate societal resources to those who deserve them the least

- How does society know what is “good” for the remake of the human being

- Assuming that all criminals are merely sick and can be reconditioned 



d. Incapacitation 




i. Defendant is rendered unable to cause further harm to society



ii. Problems





- too costly





- ineffective in reducing recidivism





- criminal may continue criminal activities in prison  

e. Application: When asked whether a sentence is proper, evaluate sentence under all theories of punishment

2. Proportionality 



a. Punishment should be proportional to the seriousness of the crime



b. Test for Proportionality




i. Inherent gravity of the offense 

ii. Sentences imposed for similarly grave offenses in the same jurisdiction 

iii. Sentences imposed for the same crime in other jurisdictions


3. What to Punish?



a. Criminal laws are based on societal values 




i. Moral values provide the basis for society’s criminal laws




ii. Does law express the current values of society?



b. Methods



i. C/L




ii. Judean and Christian values 



iii. Statutes




iv. European
4. Legality

a. Principal: A person may not be punished unless that person’s conduct was defined as criminal before the defendant acted

b. Rationale

i. provide notice as to what conduct is unlawful

ii. define discretion of police

c. Statutes 

i. A statute may have imprecise language without violating principles of legality

ii. If the statute is ambiguous, then the court will resolve the ambiguity in the defendant’s favor.  
B. Criminal Justice System


1. Classification of Offenses


a. Types of Offenses

i. Felonies: Offenses that carry a punishment of more than one year jail

ii. Misdemeanors: Lesser punishment, ordinarily less than one year in jail




iii. Violations: Less serious and only a fine as punishment 



b. Malum in se v. Malum prohibitum

i. Malum in se: Inherently inmoral or dangerous crimes like murder

ii. Malum prohibitum: Violation of a specific prohibition of the law like a traffic violation


2. Legal Standards


a. Burden of Proof: Proof Beyond a Reasonable Doubt




i. Absolute Surety

ii. Key protection for D against improper conviction




iii. Burden on prosecution 



b. Burden of Production




i. Defense has burden to present evidence to raise a defense
II. Elements of a Crime
A. General

1. A.R + M.R + (Circum.) + (Result/Harm Caused) = Crime

B. Actus Reus (Physical Act)


1. Positive Act



a. Voluntariness Requirement: Conscious and Volitional Movement



i. Everything that is NOT involuntary 

ii. Automaton: Mind is not engaged ( No A.R



iii. Movement by Another ( No A.R.





- Someone pushes you and you thereby push someone


b. MPC Involuntary Acts



i. Reflex/Convulsion/Seizure 





- Shooting someone out of unconscious, reflexive action




ii. Bodily movement during unconsciousness or sleep





- Sleepwalking




iii. Hypnosis





- Most jurisdictions do not consider involuntary




iv. Bodily movement not product of D’s will

- Forcefully Being carried out of your house and being charged for being intoxicated in a public place



c. Special Voluntary Acts




i. Habit: Considered voluntary





- Speeding

ii. Possession: Most jurisdictions hold that possessor needs to know of his control of an item 

- Person unaware that someone has slipped into his bag a narcotic



iii. Homelessness: argument can go both ways 
d. Extending period of the actus reus: Viewing act as voluntary than otherwise involuntary 

i. MPC Approach: Provides for an extension by focusing on whether D’s conduct included at some point a voluntary act or omission 

ii. Known Epilepsy ( Voluntary Act
- D knows that he is subject to epileptic attacks decides to drive anyway


2. Omission


a. General Rule: No legal duty to help another facing harm 




i. Rationale: no general responsibility under Anglo-American law

b. Duty to Act: If person has a duty to act and fails, the failure constitutes an actus reus

i. Statute


- Criminal or civil statute


- Failure to file taxes

ii. Status Relationship


- Parent/Child


- Employer/Employee


- Spouse/Spouse


- Owner/Customer

- Informal relationships like boyfriend/girlfriend not included




iii. Contractual Agreement





- Babysitters 





- Caretakers




iv. Voluntary Assumption of Care for Another

- Inviting intoxicated person into home triggered duty of care




v. Putting the Victim in Peril

- D’s rape of a girl triggered duty to save her which she tried to kill herself 

- Some jurisdictions consider as 5th category

- Other jurisdictions consider under ‘Voluntary Act’



c. Active vs. Passive Euthanasia 




i. Active Euthanasia: ordinarily prohibited 




- Administrating a drug to a patient to hasten death




ii. Passive Euthanasia: permitted





- Removing life support because of client’s wishes 



d. Status Offenses




i. D may not be convicted for merely having a status or condition 





- Not punishable for being a narcotics addict  
C. Mens Rea (Mental State)

1. Rationale: Purposes of Punishment

a. Retribution: The more a person intends to violate the law, the more deserving of punishment that person is

b. Deterrence: The more a person considers the wrongfulness of her actions, the more risk the punishment can serve to deter the defendant’s act. 

c. Rehabilitation: The more person intends to violate the laws or cause harm, the more that person’s attitude needs to be reformed

d. Incapacitation: The most dangerous persons are the ones having dangerously thought out the evil deeds and still commit them. 

2. Mens Rea Terminology

a. Common Law

i. Maliciously:  D realizes the risk and still engages in conduct (reckless)


ii. Intentionally
- Some cases D had the purpose to cause a specific harmful result

- Some cases D was aware that his acts may cause a harmful result




iii. Negligently 





- Higher level of carelessness than torts required





- Not exercising standard of care of reasonable person




iv. Willfully 

- Various meanings from purposely to knowingly  




v. General Intent vs. Specific Intent

- General Intent: D intends to commit an act, but does not intend the consequences 

- equivalent to reckless in MPC

- Specific Intent: D intends to commit a crime or has an intent to cause a specific result

- equivalent to purposely in MPC, and sometimes knowingly




vi. Unlawfully does NOT refer to mens rea standard



 b. Model Penal Code Approach (4 Levels)

i. Purposely: D’s goal is to engage in a particular conduct to achieve a certain result

- Hypo: D wants to kill his enemy so he aims a gun at him and pulls the trigger.
- C/L Terminology: intent to, with specific intent, intentionally, willfully
ii. Knowingly: D is virtually or practically certain that her conduct will lead to a particular result
- Hypo: D wants to destroy a plan by putting a bomb in it. He is aware that through this act people on board will also be killed, but he still does it. 

- Willful Blindness Ignorance/Ostrich Defense: D strongly suspects the fact but consciously avoids learning the truth is equivalent of knowingly 

- C/L Terminology: intentionally, general intent, willfully or sometimes specific intent

iii. Recklessly: D realizes that there is a substantial and unjustifiable risk that his or her conduct will cause harm but consciously disregards that risk

- Hypo: D drives 60 mph through school zone. While not intending to hit anyone, he realizes the risks and speeds. 

- Subjective standard

- minimal level of mens rea in most crimes

- C/L Terminology: general intent, maliciously

- Default as minimum level of mens rea 

iv. Negligently: D is unaware of a risk and take the risk while an ordinary person would realize and not take it

- Hypo: D is unaware that her child is suffering from a life threatening illness and ignores it, while the ordinary person would realize the risk.

- Objective standard (below standard of care)

- C/L Terminology: without due care, negligently
D. Mistake of Fact


1. General Rule

a. If D did not form the mens rea necessary for the crime because he made a key mistake of fact, then D has a full defense.

i. Hypo: Statute – “it is a crime to knowingly receive stolen goods.” D received goods, but did not know that they were stolen. D has a mistake of fact defense. 

2. Material Elements

a. Definition: Elements that relate directly to the harm or evil sought to be prevented by the law

b. How to determines what’s material

i. Statutory Requirement

- language of statute
- does statute affix a mens rea requirement to a particular fact

- if D needs to know something to be guilty of crime, but he does not know it, he is not guilty 

- Hypo: Law prohibits “to knowingly use the credit card of another;” D uses CC w/o noticing his name is not on there and uses it. He did not do it knowingly and thus not guilty. 




ii. C/L Offenses

- Moral Wrong Approach: Many offenses did not use specific mens rea language b/c D’s conduct was still considered morally wrong regardless of his mistake to one element. 
- MPC: D would be guilty of another offense had the situation been as D supposed. Reduces sentencing 
- Case Regina v. Prince:  In 1875, D took an unmarried, 16 years old girl out of the possession and against the will of her father. At that time the morally wrongful act was taking a girl without the father’s permission. D believed that girl was 18, but court did not think that was material to his conviction. 




iii. Legislative Intent

- consider legislative history and purpose of statute

- will purpose be frustrated by allowing defense ( not material

- Case People v. Olsen: Reasonable mistake as to the victim’s age is not a defense to charge of lewd conduct w/ a child b/c public policy to protect children as much as possible

- Mistake of age generally not a defense to statutory rape  

c. Jurisdictional Elements: 
i. Non-Material Element

ii. Purpose: set limits on the jurisdiction of court

iii. Mistake is not a defense 

iv. Approach for federal crimes b/c fed. courts have limited jurisdiction

i. Case US v. Feola: Statute – “it is unlawful to rob a federal agent,” when D robbed an individual not knowing the victim was a federal agent, there was no defense b/c it wrong to assault anyone

2. Attendant Circumstances 

a. Definition: Separate element of crime may require that a certain circumstance existed at the time of D’s acts. 

i. Hypo: Statute – “it is an offense to rob a federally insured institution”

- Bank has to be federally insured to be considered a victim

- D does not have to know whether the bank is federally insured

3. Transferred Intent

a.  Definition: As long as D had intent to commit a crime, it does not matter whether D injured someone other than the intended victim. 

E. Strict Liability
1. General Rule: Offenses with no mens rea requirements. D is guilty of a crime, even if he honestly and reasonably believed his conduct was proper. 

2. Types of Crime

a. Public Welfare Offenses

i. Crimes that create harm to the public health, safety, and welfare
ii. Examples: illegal sale of liquor, sales of impure or adulterated food or drugs, sales of misbranded articles, criminal nuisances, violations of traffic regulations, violations of nuclear industry regulations 

- Case US v. Dotterweich: D guilty for misbranding adulterated products even if no evidence that he knew or should have known that products were misbranded
- Example: D drives more than the speed limit. He is guilty of speeding if he did not know that he was speeding.
b. C/L Morality Crimes 


i. Example: Statutory rape, bigamy, adultery 


ii. Rationale
- deter immoral conduct as much as possible
- protect certain classes of victims

- avoid the difficulty to prove intent in cases involving intimate relations where witnesses are limited

3. Identifying C/L Offenses
a. General Rule: C/L offenses are presumed not be a strict liability crimes even if statute does not expressly mention a mens rea requirement

i. Case Morissette v. US: While D was charged w/ stealing spend bomb casings that were gov’t property, he claimed not knowing that they were gov’t property. Statute had no mens rea language. Just b/c there is an omission of mens rea language, does not make it automatically a strict liability offense.

b. Legislative Intent: Legislature must intend to remove mens rea requirement for crime


i. Consider legislative history or purpose of offense 

c. Severity of Penalties 


i. Light punishment


ii. The more severe the crime, the less likely it’s strict liability

d. Evaluating a Statute to Determine Strict Liability


i. Language of the Statute


ii. Legislative History


iii. Public Policy Factors



- Highly regulated or a traditional common law offense?



- Penalties high? Then commonly no S.L. 



- Would proving mens rea put an undue burden on prosecution?


e. No Mistake of Fact Defense




i. No mens rea requirement 


4. Vicarious Liability 
a. Supervisor may be responsible for employee’s conduct even if supervisor did not know that employee was violating the law 

i. Case State v. Guminga: Employee served alcohol to underage customer. Supreme court reversed strict liability sentencing b/c conviction carries too heavy of a criminal penalty 

5. Defenses


a. Actus Reus Defense




i. Involuntary act led to offense





- Suffering a blackout
F. Mistake of Law

1. General Rule: Mistake of law is not a defense 

a. Rationale: By living in society someone has notice what conduct is expected of him


2. Exceptions:


a. D has been misled by the law/official authority - Estoppel Theory
i. D relies on a statute that the court later strikes down

- Misreading of law is insufficient (i.e. misreading federal officer for state officer)

ii. D relies on a judicial decision and court later changes its interpretation

iii. D relies on an administrative order, even if order turns out incorrect

iv. (some jurisdictions) D relied on an official interpretation of the law 

b. D does not have the necessary mens rea for the crime b/c of her ignorance or mistake as to legal requirements

i. Some crimes require for D to know that his actions are “without authority of law” or in violation of the law

- If D does know now that he is acting without such authority, then there is a mistake of law defense

- Case People v. Weiss: D granted mistake of law defense in kidnapping charge b/c D did not act with the intent to confine victim “without authority of the law;” D mistakenly believed that he had authority of law to seize the murder suspect 

- Case Liparato v. US: D is charged with the “unauthorized” use of food stamps. He contests that he did not know that he was acquiring food stamps in a manner unauthorized by law. Lacking knowledge, he had a full defense.

iii. Exceptions, i.e. NO DEFENSE
- Mere disagreement with law insufficient

- Mistaken belief that violates a different law, but still violates law

- Some Jurisdictions: D only must know the nature of his actions and not whether a regulation makes those actions illegal
- Case United States v. Overholt: D charged w/ willfully violating Safe Drinking Water Act as he did not have to know of the specific law he was violating)

iv. Magic Language: “Authorized,” “Unauthorized by law” 
c. D has not received requisite notice of the law – Lambert Exception
i. Requirements

- D’s conduct is wholly passive


- There was no actual notice of the law


- The violation involves a regulatory offense
ii. Case Lambert v. CA: D, not knowing of reporting requirement, failed to register as a convicted person in LA. As no notice of requirement, she got a defense of mistake of law.
III. Homicide

A. Definition


1. Definition: Homicide is the killing of another human being by another human being.


2. Elements



a. Actus Reus: Killing




i. Defendant ends a person’s life



b. Mens Rea: Depends on grade of homicide



c. Circumstance: Another human being

i. Fetus not considered a human being unless laws of jurisdiction state so




d. Result: Death

3. Malice: Intent to kill or cause serious bodily harm or acting with gross recklessness.

B. Levels of Homicide


1. Murder: Unlawful killing of another human being with malice aforethought 



a. First Degree Murder

i. Definition: Requires a mens rea that is willful, deliberate, and premediated. Premeditation requires that D kills with “cool, deliberate thought”
ii. Two Approaches

- Carrol Approach (purposeful): Premeditation only requires that D acted deliberately or with purposeful conduct. The deliberate thoughts can be formed in seconds. D acted with the conscious purpose to kill the victim. 
- Guthrie/Anderson Approach (purposeful plus preconceived design): Higher standard of proof for premeditation required based on purposeful deadly conduct, prior calculation, and preconceived design. 


b. Second Degree Murder




i. Definition: Killing with malice and without premeditation. 




ii. Types of Malice

- Intent to Kill: inferred from D’s actions or statements such as shooting a gun directly. 
- Intent to Cause Serious Bodily Harm: serious intended injury that may not pose an immediate threat of death such as loss of consciousness, bone fracture, disfigurement 

- Gross Recklessness: D created an unusual high and unjustifiable risk, i.e. D realized the risk and still acted with gross disregard for human life
- Q1: Did D realize and disregard the risk?

- Q2: If so, was the recklessness gross?


- Social Utility: Benefit to Society &



Cost of Alternative




vs.


- Magnitude of Risk: Type of Danger &





Foreseeability of Risk

2. Manslaughter: Killing of another human being without malice


a. Voluntary Manslaughter

i. Definition: D killed in a sudden heat of passion in response to legally adequate provocation. 

ii. Approaches

- Common Law : 3 Elements

- (1) Actual Heat of Passion at the Time of Killing: D must be provoked

- (2) Legally Adequate Provocation (categorical approach): extreme assault or batter, mutual combat, D’s illegal arrest, injury or serious abuse of a close relative, sudden discovery of a spouse’s adultery 

- Words alone insufficient

- Modern Objective Standard: Jury determines whether the provocation might inflame a reasonable person

- (1) Purely Objective Standard: Look at RP in the abstract and don’t consider any of D’s physical characteristics 

- (2) Semi Objective Standard #1: RP w/ D’s physical characteristics (Camplin)

-(3) Semi Objective Standard #2: RP w/ D’s physical and emotional characteristics (similar to MPC)

- (3) Insufficient Colling Time: too much time cannot have elapsed btw/ time of provocation & act of killing 
- Modern Approach

- Long Smoldering Reaction: building up of heat of passion, repeated taunting

- Rekindling Doctrine: Reminders of provocation rekindle D’s passion

- (4) MPC Approach: Extreme Emotional Disturbance Doctrine

- No specific act of provocation required

- No cooling time limitation

- Words alone may be sufficient 

- Diminished capacity can be considered 

- Mistaken victim ok if under EED

- Two Requirements


(1) D Under Extreme Emotional Distress


(2) Reasonable Explanation/Excuse

- looked from D’s perspective as long as not idiosyncratic 
b. Involuntary Manslaughter
i. Definition: Unintentional homicides without due caution and circumspection. 

ii. Objective Standard:

- Q1: Was D negligent (i.e. should have realized the risk cf. w/ RP)
- Q2: Was it gross negligence?

- Social Utility: 
Benefit to Society &




Cost of Alternative




vs.

- Magnitude of Risk: 
Type of Danger &




Foreseeability of Risk

iii. Dangerous Instrumentality Doctrine: If D uses a dangerous instrument in a mere negligent manner, it’s gross negligence
C. Felony-Murder Doctrine
1. Concept: D caused a death during the commission of a felony, thereby guilty of “constructive murder”
a. Prosecutor needs not to prove that D acted w/ intent to kill
b. Intent to commit the felony substitutes for the intent to kill or cause great bodily harm
i. Case People v. Stamp: D robbed a victim at gunpoint and victim was forced to lie on the floor. After D fled, D died of a heart attack. While D did not intend to cause the victim’s death, D responsible under f-m doctrine. 



c. Sentencing




i. M1: Burglary, Arson, Robbery, Kidnapping, Rape, Mayhem




ii. M2: All other qualifying felonies 

2. Rationale

a. Deterrence: deterring felons from killing, even accidently, during crimes

b. Retribution: vindicating society’s loss when a felony results in death

c. Incapacitation: easing the prosecution’s burden in cases where the defendant may have killed intentionally but claims the deaths were accidental 


3. Problems



a. Person cannot be deterred from committing an accidental act



b. Harsher punishments for accidents is unfair

c. Felony-murder rule does not reflect D’s actual culpability since D had no intent to cause the death

d. Prosecutors do not need assistance in homicide prosecutions since homicides during felonies occur statistically at lower rate than expected 

4. MPC



a. Rejects traditional felony-murder rule

b. Rebuttable presumption of extreme indifference to human life when a death occurs during a felony


5. History of F-M Doctrine



a. Historically, all felonies were punishable by death

i. Case Regina v. Serne: D committed felony of arson while at the same time killing his son. Court instructed jury that D is guilty if evidence shows that he had knowledge that his actions would kill his son, or intent to commit a felony. Yet, judge expressed doubt about the scope of the doctrine. 
b. English courts have now abolished it, but a majority of American courts still recognize the doctrine

c. MPC rejects the f-m doctrine 

i. Yet, rebuttable presumption of extreme indifference to human life when a death occurs during a felony


6. Elements


a. D committed a felony



b. During the course of the felony, D or an accomplice caused a death


7. Modern Limitations



a. Inherently Dangerous Felony Limitation

i. Only felonies that are inherently dangerous to human lives will trigger the doctrine

ii. Malice can be found if D already caused a substantial risk to human life through the underlying felony

- Case People v. Phillips: The underlying felony of “grand theft” is not inherently dangerous to human life to apply the doctrine 




iii. Analysis

- Is the felony dangerous in the abstract, i.e. are there any other alternatives to commit felony w/o creating risk to human life and thereby not inherently dangerous, e.g. least serious types of felonies
- Case People v. Satchell: A felon merely possessing a weapon is not inherently dangerous





OR

- Is the felony dangerous as committed, i.e. look at the conduct itself + death occurred ( inherently dangerous
- Case Hines v. State: D’s act inherently dangerous b/c he was a felon, possessed a loaded firearm, was intoxicated and death occurred

b. Independent Felony Limitation (Merger Doctrine)
i. Concept: If the underlying felony is part of the homicide itself and you MUST PROVE MALICE for the felony, doctrine does not apply, i.e. the felony merges with the resulting homicide, e.g. most dangerous felonies
ii. Requirements

- Do you have to prove malice for the felony?

- Yes ( no F-M doctrine

- No ( F-M doctrine

- Is the aim of the committed felony SEPARATE from killing or gravely harming the victim?

- Yes: Independent Felony ( F-M Doctrine
- Examples: Robbery, burglary, kidnapping, rape, arson & mayhem
- No: Merger Doctrine, i.e. no independent felony 

- Example: Burglary w/ intent to assault b/c intent to kill or injure part of the underlying felony




iii. Rationale

- Prevents manslaughter charges for a felony to be automatically elevated to murder charges

- Prevents confusing the jury regarding the issue of intent
- Case People v. Smith: If the underlying felony requires proof of deadly assault, there is no independent felony
c. Death in Furtherance of  Felony

i. Who did the killing? 

- Agency Theory: F-M doctrine applies when death was directly caused by D or co-felon 

- Case State v. Canola: D was not responsible for death of co-felon under agency theory b/c he did not kill co-felon with his own hands, but victim did

- Proximate Cause Theory: D is responsible for any death proximately resulting from the unlawful activity

- Case Commonwealth v. Almeida: Police officers accidentally kill another police officer in responding to a crime, yet, D responsible   

- Shield Cases: If D uses an innocent victim during a felony and law officers accidently kill the shield, D responsible
- Provocative Act Doctrine: Felons’ provocative acts created an atmosphere of life-threatening violence, thereby showing malice 

- Example: Gun Battle  
- CA uses agency theory w/ provocative act doctrine as back up




ii. Who was killed?

- Exception for co-felons: Even under proximate cause theory, D is not responsible in some jurisdictions for death of co-felon



iii. Did killing occur during COURSE OF FELONY?

- For F-M doctrine to apply, death must occur during the course of the felony, i.e. if felony completed and death occurs, no F-M doctrine

- Attempted Escape: killings that occur while escaping are considered during the course of the felony
- Duration: Typically beginning from when D prepares for crime until D is in custody or reached a place of temporary safety 




iv. Did it further the felony?
- Separate Criminal Acts: Reasonably unforeseeable crime not charged with F-M doctrine

- Jury question

- Example: Ds decide to rob a back. One D rapes a customer. Other D not responsible for that crime

D. Misdemeanor-Manslaughter Rule
1. Concept: Unintentional killings during an unlawful act, not amounting to a felony, constitute manslaughter 

2. Sentencing: Involuntary Manslaughter 

3. Rationale: A violation of a misdemeanor law resulting in death shows at least gross negligence. 
4. Limitations
a. Proximate Cause Limitation

i. Only applies if causal connection between misdemeanor & death occurred

- Example: No causal connection between D driving w/ an expired driver license while in an accident w/ careless driver who died. The expired driver license did not cause the death

b. Malum in se v. Malum Prohibitum


i. Malum in se: A violation is wrong in itself ( M-M. Applies

- Example: D violated a safety ordinance requiring dogs be restrained at all times, while his dogs were not restrained and killed a passing jogger

ii. Malum Prohibitum: Regulatory purpose and not designed to protect the safety of others ( M-M does not apply

- Example: Expired driver license

c. Dangerous v. Non-Dangerous Infractions ASK LEVENSON
E. Causation

1. Actual Cause in CL/Legal Cause in MPC
a. But-For Cause Test: “But for D’s conduct, would the harmful result have occurred?”

i. Case People v. Acosta: But-for D’s act of fleeing from the policy, causing a chase, and having helicopters involved, the two helicopters would have never crushed? Actual cause proven.   


2. Proximate Cause



a. Foreseeability



i. Was the Resulting Harm foreseeable?





- manner does not have be foreseeable 





- objective standard





- jury question




- sufficiently dangerous activity:
- Case People v. Arzon: D’s behavior of setting up a fire in the first place, was sufficiently dangerous to impose criminal responsibly. While not likely that there would be a 2nd fire, foreseeable that injuries from any fire would result. 

- Case People v. Kibbe: Leaving an intoxicated victim by the side of a dark road foreseeable that victim would die, even if manner of being hit by a truck unforeseeable. 




ii. Exception: Socially Useful Conduct & Manner of Harm

- Case People v. Warner-Lambert: D knew they had dangerous conditions in their warehouse, but no proof of exact cause of deadly explosion; yet, D was engaged in socially useful conduct, and thus manner of harm must be foreseeable.




iii. Vulnerability of Victim: D takes victims as he finds him 

- D does not have to foresee victim’s vulnerability  that may aggravate the harm to be found guilty 

- Case Regina v. Blaune: Victim refused blood transfusion based on her religious beliefs, yet D still prox. cause




iv. Transferred Intent 

- If D intends injury, D need to not foresee who the actual victim is 



b. Intervening Events




i. Concept

- Superseding Intervening Act: Breaks chain of causation 





- Depending Intervening Act: Does not break chain

ii. Acts of Nature

- Routine ( foreseeable

- Extraordinary, e.g. Earthquake ( unforeseeable 

iii. Acts by Another Person

- Medical Maltreatment
- Neglect ( foreseeable
- Intentional ( unforeseeable





- Intervening Disease






- Unless a very rare disease ( foreseeable





- Acts of the Victim

- Victim voluntarily brings harm upon herself ( unforeseeable

- Case People v. Campbell: Even though D handed loaded gun to victim and encourages suicide and left, victim’s free will of committing act himself is a superseding event 

- Victim involuntarily responds to D’s act ( foreseeable 
- Case Stephenson v. State: victim tried to escape abduction and sexual attacks by taking poison





- Additional Perpetrators

- Related ( foreseeable
- Unrelated ( unforeseeable
- Example: D1 stabs victim; yet D2 suddenly appears and shoots victim, this being unforeseeable 




- Omissions

- Failure to act not superseding, especially if there is duty





- Complementary Human Actions 
- View #1: D2 who jointly participated in D1’s reckless conduct is also responsible

- Case Commonwealth v. Atencio: 

D played Russian roulette with victim. D’s mutual encouragement in a joint enterprise sufficient to prove prox. cause

- Case State v. McFadden: D’s participation in the drag race is the proximate cause of the victim’s death even if his car did not contact either the car or the victim
c. Control and Policy




i. Who has control over the intervening act?




ii. Who do you want to punish?


- Acts by victims play a big role here since we want to protect the most vulnerable people amongst us
- Example Drag Race: We want to protect innocent drivers and pedestrians on the road
VI. ATTEMPT

A. Introduction

1. Definition: A separate crime (incoaic crime), that punishes a defendant who tries to commit an offense but never completes it. 

2. General Requirements:

a. Mens Rea: 
Purposeful or Specific Intent

b. Actus Reus:
Substantial step toward completion of crime

3. Punishments

a. Majority Approach

i. In most jurisdictions, an attempt carries a lesser punishment that the completed crime

- CA: max. of no more than ½ times of the max. term allowed if crime was completed




ii. Rationale

- Retribution: Less demand for retribution b/c D caused less harm

- Deterrence: If you were to punish equally successful and unsuccessful efforts, then you would abandon the incentives for criminal to abandon the crime prior to completion


b. Minority Approach & Modal Penal Code

i. Attempted crimes are punishable to the same extent as completed crimes

ii. Rationale

- Retribution: Focuses on D’s intent and not his success ( same amount of harm is intended as if crime completed

- Deterrence: D who attempts crime must be deterred by posing also a danger to society

B. Elements


1. Mens Rea

a. Majority Approach – Purpose/Specific Intent: D must have the purpose to cause a crime as we don’t want to punish people for thoughts alone
i. Case Smallwood v. State: D did not have a purpose or a specific intent to kill his victim by infecting her with HIV, as raping her
b. Minority & MPC Approach – Knowledge: D’s knowledge of the likely harmful result is sufficient to prove purpose

i. MPC: “knowingly or as believed” 
ii. more flexible approach

c. Attempted Felony-Murder: Majority of states do not recognize this b/c it’s a strict liability crime (no intent crime)
d. Attempted Manslaughter
i. Involuntary: Generally, there is no crime of attempted involuntary manslaughter b/c there is no malice and you don’t have a purpose to kill, 
ii. Voluntary: There is attempt for b/c D has intent to kill
e. Attendant Circumstances

i. Majority Approach: D is not required to act with purpose as to the circumstances of a crime

- Example: D attempts to rape a 17 years old underage girl, believing she is 18. Attempt fails. D still found responsible for attempted rape as knowledge of age not material.

ii. Minority Approach: In very few jurisdictions, D must act with purpose concerning all elements of crime

2. Actus Reus

a. First Step Test: D’s 1st step is insufficient to establish attempt, rather, it constitutes mere preparation 

i. Not commonly used b/c mens rea level not clear and D can change his mind

ii. Useless use of law enforcement
b. Last Step Eagleton Test: Under early C/L, D is guilty if he has done all he could do to commit a crime and external forces prevented him from causing a harmful result
i. Example: D pulls the trigger, but the gun jams. D has taken the last step toward completing the crime of homicide.
ii. Problem: Too dangerous to wait so long 

c. Dangerous Proximity Approach: How physically close has D come to complete the criminal act

i. Prosecutor: how much has D done to complete the crime
ii. Defense: how much is left to be complete the crime 
iii. Analysis:

 
- How many steps has D taken?
- How much more action would be required to complete the act?

- Why did the harm never occur?

- What’s the amount of harm likely to result?

- What’s the seriousness of the prospective harm?

- What’s the appropriateness of law enforcement interference with D’s acts?

iv. Problem: not a very precise manner & D will argue look at everything that still is left
d. Unequivocality Test: Viewed in the abstract, do D’s acts demonstrate an unequivocal (w/o doubt) intent to commit a crime, i.e. THE ONLY PURPOSE OF DOING THAT IS TO COMMITT THAT VERY ACT
i. Focus is on D’s acts alone, rather than any statements made

ii. Also called Res Ipsa Loquitor test (the act speaks for itself)

- Example: D buys a box of matches, intending to burn a haystack. There are many lawful explanations for buying matches, thereby this act being equivocal. 




iii. Problems




- hard to know from people actions





- biases/prejudices will go into this 





- does not allow for a separate  

iv. Case McQuirter v. State: D was charged with attempt to commit an assault w/ intent to rape, when as a Black man, he simply followed a White woman down the street

e. MPC Approach: D must take a substantial step strongly corroborative (highly suggestive) of the actor’s criminal purpose 

i. What has D done toward completing the crime, not what is still left to be done

ii. D’s actions are then viewed in the context of other evidence that might show purpose of completing the crime
iii. Test is based on Dangerous Proximity test and Unequivocality Test

- Combination of how much have you done and how sure are we of your intent
iv. Case United States v. Jackson: Ds drove to bank, removed their license plates, brought guns to commit the robbery, and were apprehended. 
3. Defenses



a. Abandonment/Renunciation 
i. Definition: A defendant who repents and deserts efforts to commit a crime may try to raise the defense of abandonment 

- C/L: No recognition of defense b/c not guilty of attempt until D had almost completed crime

- MPC: A complete and voluntary renunciation of D’s criminal purpose is required ( affirmative defense to be raised by D

- Elements:

- Complete Renunciation

- Abandon efforts before the crime is completed
- Voluntary Renunciation 

- Not voluntary if motivated by

- Fear of getting caught

- Postponing for more advantageous time 
- Someone else prevents D from completion 

- Case People v. McNeal: Someone persuading you to change your act is not enough to get the defense b/c it was not voluntary by D ( the more actus reus you have, the less of a defense you have



b. Impossibility

i. Definition: D has done everything possible to commit a crime but  raises defense that unexpected factual or legal circumstances prevent the crime from occurring 

ii. Factual Impossibility: If an attempt misfires because of poor aim, then there is still no defense 
- Question: Had the circumstances been as defendant believed them to be, would there have been a crime? If yes, D is guilty and impossibility is not a defense 


- Pickpocket but turns out pocket is empty



- Shooting a gun but it’s defective

- Shooting at victim’s house when nobody turns out to be there

- Exam Phrasing: “It’s factually impossible to pick up a pocket that has nothing in it” 



ii. Legal Impossibility
- True Legal Impossibility: Even if D wanted to do something criminal, there is no law prohibiting the act ( Full Defense

- D performs an abortion thinking it’s unlawful, but abortion is legal in the jurisdiction 

- Smoking marijuana believing it’s unlawful, when it’s not

- Exam Phrasing: “It’s not legally impossible to put your hand in someone’s pocket and take nothing” 
- Hybrid Legal Impossibility:
- Concept: When taking factual impossibility, and turning it into legal impossibility to offer a full defense

- Example: D is thinking he is buying cocaine, but is sold baby powder. We would use factual impossibility b/c we want to punish D, but on the other hand it is not a crime to buy baby powder so it could be labeled legal impossibility.




iii. MPC Approach

- General Rule: Impossibility is not a defense 

- “Had the circumstances been as defendant believed them to be, would there have been a crime” ( if yes, no defense
- Exception: If the act is not dangerous or a threat to society, give D a break and mitigate the crime
- Example: D likes to only fish at places where it is illegal to fish. He goes to a pond where he believes it is illegal, and when he catches the fish it turns out it’s not illegal to fish in that pond. It’s not a dangerous activity. 
- MPC Answer, when talking about mitigation, talk about policy argument and purposes of punishment

VII. Accomplice Liability
A. Introduction

1. A theory, not a separate crime, by which D is guilty of a separate substantive crime
a. Example: Person who helps with a murder is guilty of murder, not accomplice liability for murder and murder. 

2. Definition: Premise that all persons who assist in the commission of a crime should be held accountable to some degree

3. Doctrine of Complicity: One individual’s actions may influence whether or how another person acts ( the more people involved, the greater the danger

a. Theory by which you are guilty of the crime 

B. Common Law Distinctions


1. Principal in the 1st Degree: Actual perpetrator of the crime

2. Principal in the 2nd Degree: Person who aided and abetted the principal by being present or nearby

3. Accessory before the Fact: Person who helped prepare for the crime

4. Accessory after the Fact: Person, knowing of felony committed, comforted or assisted the felon 

C. Modern Approach

1. Approach: Elimination of all three C/L Distinctions as all three subject to same punishment, except accessory after the fact

a. Rationale: Person who plans a crime as culpable as the one committing it (deterrence reason), whereas accessory after the fact are not responsible b/c crime already happened 
b. Accessory after the Fact: less culpable than other three


2. Person Unknowingly Used as Instrument: Not an accomplice


3. Liability does not depend on the conviction of the principal


a. Even if principal not found guilty, accomplice can

D. Requirements


1. Mens Rea: Purpose for Crime to Succeed


a. Approach
i. Purpose to help/knowingly help
ii. Purpose for crime to succeed (some courts say if a serious crime then knowing is enough)

- Case Hicks v. United States: Focus must be on purpose rather than mere effect, i.e. words spoken by D must have a purpose, e.g. to encourage the crime

- Case State v. Gladstone: You need to have a purpose for the crime to succeed, not just knowingly help and think “whatever let it just happen” ( cannot be indifferent toward the success of the crime 




iii. Tests for Determining Purpose





- Nexus

- connection or relationship between accomplice and principal

- Principal does NOT have to know about accomplice 

- Stake in the Venture
- MPC Approach: “purpose of promoting or facilitating” the commission of the crime
b. Mere Presence: Insufficient, UNLESS it’s understood by the principal that you are there to give encouragement 


c. Strict Liability Crime
i. Does the accomplice have to have mens rea concerning the attendant circumstance?
- Courts are split on this b/c if you all you are doing is something innoncent then you cannot found guilty

- Example: Setting a couple up, whereas not knowingly one of the individuals is a minor


d. Serious Crimes




i. Some just say Mens rea set as knowingly  

e. Natural and Probable Consequence Doctrine
i. Criminal harm/offenses that are reasonably foreseeable 
- Case People v. Luparello: D asked his friends to obtain information regarding his former lover at “any cost.” Given D’s request, it was reasonably foreseeable that there would be a murder. 

- Based on purposes of punishment, you want to punish the accomplice 

- Accomplice does not have to exactly know how crime is committed
ii. Criticism

- D arguably does not have the mens rea for that crime

- Rather than finding D guilty for involuntary manslaughter, D is found guilty of 1st degree murder

- Punishment is not proportional to mens rea



iii. Separate Frolic 
- Accomplice may be able to escape liability if the separate crime committed by the accomplice was not foreseeable 


f. Negligence Crimes



i. Involuntary Manslaughter 

- For negligent crimes, you must have the purpose to engage in the crime, but you do not have the purpose to accomplish it, i.e. be negligent regarding the result
- Same M.R. as principal 

- Alternatively, use causation to get there

g. Principal does not have to be necessarily charged, in order for accomplice to be convicted 

i. On exam, start first with the principal and then the accomplice

2. Actus Reus: Aid or Act of Encouragement 



a. Approach




i. Positive Act: Infinitive Ways (can be signals, can be a clap)




- Help need not to contribute to the criminal act





- Principal can be unaware of the accomplice’s help




ii. Omission 

- Failure to Protect a Victim
- there was a duty for D to intervene (i.e. parent-child)

- D’s purpose in not intervening was to allow the principal to inflict harm



b. Special Circumstances 

i. Mere Presence
- Not enough for actus reus, unless D’s presence is offered as a form of encouragement or prior agreement or there is a duty to rescue
- Case Wilcox v. Jeffrey: D’s presence at the concert, together w/ his positive act of buying a ticket served as form of encouragement

- A connection is established immediately between the mens rea and the actus reus (a lot of pressure on m.r.)
- Examples: Financial support, Encouragement




ii. Help not even Contributing to Criminal Result

- Person is guilty of aiding and abetting even if criminal result would have occurred anyways and D’s actions had no actual impact on the outcome or if principal does not even know
- Case State v. Tally: Group of men decided to kill the victim. D took steps from preventing victim from receiving warning. D assisted killing, even if victim would have been killed regardless.

3. Defenses: Abandonment/Withdrawal



a. Common Law




i. No recognition at C/L, unless jurisdictions have added statutes



b. MPC


i. Defense if D terminates his complicity prior to commission of the offense and either (1) wholly prevents the crime and (2) gives notice to law enforcement

VIII. Conspiracy

A. Definition: Agreement by two or more persons to commit a crime, which is treated as a separate crime
1. Rationale: Conspiracy allows for more complex crimes and the group’s moral support and peer pressure add to each member’s perseverance in the task, thus making it more dangerous

2. Co-Conspirator Liability: Conspirator is responsible for all acts of his co-conspirators, regardless if co-conspirator is aware or not, as long as joined conspiracy and act is in furtherance of crime (has to be related to the conspiracy/foreseeable crime for theory to work)
a. Rationale: Conspirators act as one another’s agents

b. Automatic liability for substantive criminal act of co-conspirators in furtherance of the conspiracy ( does not relate to mens rea ( MPC rejects
i. Case Pinkerton v. United States: Conspirators are responsible for each other’s criminal acts even if they don’t directly participate in them as long as crime are reasonably foreseeable as the necessary or natural consequence of the conspiracy 


c. No Retroactive 



d. Contrast w/ Accomplice Liability
i. Accomplice liability requires purpose to assist and act of assistance

ii. Co-Conspirator is broader b/c applied even if co-conspirator is unaware that the crime is being committed

3. Conspiracy Punished Preparatory Conduct
a. Mere act of agreement is sufficient even if there is no substantial step towards completing it, thereby different from attempt
b. Inchoate Crime

B. Duration
1. General Rule: Until it has been abandoned to until its objectives have been achieved, incl. its failure 
2. Abandonment: When none of the conspirators are engaging in action to further the conspiratorial objectives

3. Withdrawals

a. Common Law
i. No ability to withdraw ( once you join and there is an overt act, you cannot withdraw and are guilty of conspiracy.
- Rationale: Deterrence Policy
b. MPC 5.03 (7)(c): 

i. If D withdraws and notifies co-conspirators or the police, it stops the application of the Pinkerton Liability and D is not guilty of the crime, but still for the conspiracy (charge for one instead of two crimes)

4. Renunciation MPC 5.03 (6)


a. D must make a complete and voluntarily renunciation 

b. Prevents crime, yet, not for crimes already full committed

( Complete Defense for the crime and conspiracy, YET NOT FOR ANYTHING ALREADY COMMITTED
C. Elements

1. Actus Reus: An agreement to commit a crime 

a. Express or Implied Agreement: Demonstrated by words, actions, similarly motives or gestures

i. Concerted action: Consider course of conduct between conspirators 

- Case United States v. Alvarez: D was charged with being part of conspiracy to import marijuana. While D never said he was part of conspiracy, his willingness to help unload the shipment was sufficient proof that he agreed to take part in scheme.
ii. Agreement with unknown parties: All parties do not have to know each other. It is sufficient for D to agree with others to commit a crime. 
iii. Mere Presence: Not sufficient, unless some evidence shows that there is an illegal agreement


2. Overt Act (some jurisdictions)
a. Definition: Legal or illegal act done by any of the conspirators to set the conspiracy into motion

i. Example: A and B want to rob a bank. A calls bank to see what time they open. A’s act is an overt act. 

ii. Can be innocent or legal acts

b. Only one conspirator needs to commit an overt act, to find all members guilty

c. Rationale: Conspiracy has moved from the idea stage to an action & shows to the jury the process (i.e. roadmap) of the conspiracy
d. Overt acts that were done before joining the conspiracy count, too


3. Mens Rea



a. Requirements



i. Knowingly agree (i.e. intent to join the crime)




ii. Purpose for crime to succeed




- Proof of Purpose






- (1) Direct Evidence 

- (2) Circumstantial Evidence: Stake in the Venture
- Profit, i.e. inflated charges
- D’s goods to services serve no legitimate use
- Volume of illegitimate business is grossly disproportionate to any legitimate demand or sales for illegal use amount to high proportion of D’s business




- Knowledge alone insufficient to establish mens rea

- Case People v. Lauria: D knew that prostitutes used the service, yet court found that knowledge alone not enough. D had to either have a stake in the venture or purpose to facilitate the crime
- Knowledge sufficient for more serious crimes (some jurisdictions)
b. Attendant Circumstances: If knowledge is not required for the substantive offense, then knowledge isn’t required for the conspiracy to commit that offense 

D. Parties

1. Requirement: Minimum of two qualified parties 

2. Gebardi Rule: A person (victim) that a particular law is intended to protect cannot be party to a conspiracy to violate that law 
a. Case Gebardi v. United States: A woman consented to cross state lines for sex and thus in violation of the Mann Act. Yet, the Mann Act intended to protect her, thus she could not be a party. 


3. Wharton Rule

a. Definition: If it is impossible to commit the substantive offense without cooperative action, then the preliminary agreement between the two parties is not a conspiracy. Rule prohibits “double-counting” ( if you have to have two and all you have is two, then we won’t double-punish ( yet, nowadays legislatures controls that 
i. Examples: Dueling, bigamy, adultery, gambling, bribery
ii. Problem: You do not want to charge a conspiracy like drug dealing even though it involves two parties
4. Bilateral Rule: C/L requires at least two people, thus, if one of the two persons could not be charged for the crime, there is no conspiracy

a. Feigned Conspirator: D could not be convicted for conspiring w/ a police officer or undercover officer

5. Unilateral Rule (MPC): If D believes he is conspiring with another to commit a crime, he is guilty of conspiracy regardless of whether the other person can be convicted 

a. MPC follows it b/c MPC focus on mens rea 

E. Scope of Agreement – Single or Multiple Conspiracies

1. Wheel Conspiracy

a. Definition: All of the conspirators are tied together through the same middleman or hub AND have a vested interest in the success in a single venture 
b. Requirements
i. No necessity to know each conspirator as long as tied together through middleman

ii. Common interest/venture in the success of one another’s illegal conduct (stake in common venture)
iii. Only connection CANNOT be middleman

- Case Anderson v. Superior Court: The only way Anderson can survive is if people are referred to the abortionist  ( vested interest in success of regularity of business to continue  

2. Chain Conspiracy

a. Definition: Individuals along one common distribution chain are considered one conspiracy

b. Requirements

i. Each conspirator plays a different role at his or her state of the criminal plan
ii. Agency Theory based on Pinkerton Co-Conspiracy Liability
- Case United States v. Bruno: One great scheme where each success depends on the former link to the chain

- Case United States v. Borelli: There are new counterparts (i.e. competitors) outside of the chain, yet, still invested together in the success of the venture
- Purpose: Get to the head of the chain and dislike for conspiracy
VIX. Justified Defenses
A. Excuse v. Justification


1. Excuse



a. Socially undesirable, but D not held liable

b. D acted under some disability, which renders D free of blame or less blame 


2. Justification

a. Even though D caused some harm, given though the particular situation facing D, he made the socially correct decision
b. Structure


i. Triggering condition that requires D to act

ii. Necessity element that gives D no choice but to act

iii. Proportionality requirement that limits D’s response
B. Self Defense

1. Type: Justification
2. Definition: D is justified to use force to protect himself from the threat of immediate and unlawful force

3. Rationale

a. Human life is held to the highest value

b. If someone has to die, it is better that it be the aggressor who has demonstrated antisocial conduct

c. Deterrent effect on future aggressors
d. Aggressor forfeited his life by attacking another and life of innocent person is morally superior to an aggressor’s right to life
4. Elements

a. Element #1: Honest and reasonable fear 




i. Honest Fear (subj. fear)




- D must honestly fear use of unlawful force




ii. Reasonable Fear (obj. fear)




Obj.
         Semi.Obj.

Subj. (MPC)

I-----------------------------------------I





- D’s conduct is justified only when society agrees with D 




- Considering RP in D’s situation w/ factors like 





- physical attributes of persons involved






- D’s prior experiences

- physical movements and comments of potential assailant 





- Objective Reasonableness

- D’s conduct is justified only when society agrees with D
- Semi-Objective Standard: RP in D’s situation ( Standard Used
- (1) D’s relevant knowledge regarding attacker

- (2) D’s prior experiences

- (3) Physical attributes of those involved

- Case People v. Goetz: Focus must be on a RP in D’s situation




- Actor’s belief need not be correct

- Race a factor: In evaluating a threat if ordinary person in society would also consider it a factor

- Case People v. Goetz: D claimed that he reasonably feared the youths on the subway because they were black 
- Culture as a Factor: Courts split on issue
- Case People v. Romero: No affirmative defense for D who stabbed and killed a person who threatened his brother just b/c in the Hispanic culture D’s acts were reasonable 





- MPC Subjective Approach

- As long as D believed that they need to use self-defense, 

but cannot be used for can lead to a negligent and reckless 
homicide  
- Used to gauge/measure level of crime and determine that D formed belief recklessly or negligently 

- Doctrine of Imperfect Self-Defense: D has an honest but unreasonable belief or uses more force than reasonably necessary, thereby mitigated to VM 

- Battered Spouse Syndrome: Battered spouse kills her husband in an act of alleged self-defense. The perceived need to kill is based upon a history of abuse and a belief that there is no reasonable alternative. 
- Case State v. Kelly: Wife killed husband with pair of scissors as husband approached her with hands raised and court allowed evidence of battered spouse syndrome for jury to determine whether D honestly and reasonably feared for her life.


b. Element #2: Fear of death or grave of bodily harm 



i. C/L: Strict standard of death or g.b.h

ii. MPC: Broader approach including serious felonies like kidnapping, rape, and robbery

c. Element #3: D faced an immediate, imminent, and unlawful threat
Subj.

RP (modern c/l)

Objective (c/l)



I--------------------------------------------------------------I

D believes it’s imminent       RP would believe it’s imminent
  Here & Now

Problem with Subj. ( D would always win and thus too must justification

Problem with Obje. ( It would be too late



i. Rationale: D has no other alternative than to use force




ii. Objective Standard




- No preemptive strikes by D allowed 
- Case State v. Schroeder: Inmate stabbed his older cellmate who threated to make a punk out of him by morning; yet, court said no imminent threat and thereby denied SD 

- Case Ha v. State: D denied SD b/c shot victim from behind b/c based on his cultural background victim would inevitably kill him




iii. Battered Spouse Cases Split
- Because of the pattern of violence, battered spouse may believe a threat is imminent, even though the abuser is not making an overt act 
- Some courts hold strict rule that the batterer must pose an objectively immediate threat before force can be used or that woman could leave
- Case State v. Norman: self-defense instructions denied b/c battered wife killed husband in his sleep (objective - here and now standard)
- Other Courts: look at D’s overall situation from D’s perspective (subjective standard)
iv. MPC Approach

- It is sufficient if the actor reasonably believed that the use of defensive force was immediately necessary on the present occasion ( subjective standard that does not require an actual assault


d. Element #4: No Excessive Force/Proportional Response 
i. A person may only use force that is necessary and force used in SD must be proportional to the threat facing the defendant 
- Deadly force can only be used if D faces deadly force or serious bodily injury




ii. MPC 3.04(2)(B)

- Deadly force limited to cases of death, serious bodily harm, kidnapping or sexual intercourse compelled by force or threat



iii. Force can only be used against attacked and not third person

e. Element#5: Duty to Retreat 

i. Common Law: You have a duty to retreat when you know you can do so with full safety (c/l rule) 
- Rationale: If you have a choice to retreat, use that choice

ii. Duty arises only if D uses deadly force 
iii. Duty arises only if D can reach complete safety
- Duty to retreat begins…
- Prosecutor argues that defendant should have just retreated once told so 

- Defense lawyer will say we have the freedom to walk around




iv. Exceptions:

- Castle Exception: When D is attacked in his own home because there is no other place he can escape to.
v. Stand your ground laws: Duty arises only at the moment when force is used, not when D heard that he is going to be attacked. No duty to retreat in society.
- Example: D is in front of a store when he is told that attacker is one block away planning to attack D. D has not duty to leave from of store
- Often jury issue
- No duty to retreat



f. Element#6: D was not initial aggressor  




i. General Rule: No defense if you are the initial aggressor





- Rationale: D must have been force to defend himself

- Case U.S. v. Peterson: D came back at trespassers w/ a gun, although he was in a safe state, thereby considered the initial aggressor. D thus provoked the threat of deadly force.

- Policy: Life is valued and you don’t get to create a reason to take life




ii. Initial Aggressor v. Instigator 

- Initial aggressor is the first person to escalate a confrontation by the use of threatened use of force
- Not aggressor if conduct is lawful

- If D has reached a point of safe haven and then intentionally returns to a scene of violence and confrontation, D is considered the initial aggressor 

- Case Laney v. U.S.: D escaped from a mob into a safe backyard. Rather than remaining in safety, D loaded his gun and went back, thereby depriving him of self-defense 



iii. MPC Approach

- Initial aggressor ONLY loses privilege of SD if he provokes the use of force with the purpose of causing death and great bodily harm
- Moderate & non-deadly use of force does not cause loss of privilege of SD

C. Defense of Another

1. Definition: Under certain circumstances, a person may use force to protect another person

2. Approaches

a. Common Law


i. Majority Approach: Reasonableness Standard
- If D reasonably believes use of force is necessary to  defend a 3rd person from an imminent unlawful attacked 

- Reasonable mistakes can be made




ii. Minority Approach: Alter Ego or Act at Peril Rule
- Only if the person being defended had himself the right to use defensive force, can that person by defended by another
- Case People v. Young: Defendant’s claim for defense of other was denied as person attacked was lawfully arrested by plainclothed police officers



b. MPC Approach

i. Defense of another is allowed when the defendant believed the use of force is necessary 

ii. Subjective standard used 

iii. Defendant is though responsible for any reckless or negligence offense



c. Exam Approach
i. Does the person you are trying to protect have a self-defense justification?

ii. If yes, then under alter ego/act at peril rule, defense of other ok.

iii. If no, then apply reasonableness standard. 

D. Defense of Property

1. Definition: Limited force may be used to defend property, but not deadly force as property is not as valuable as human life


2. Approaches



a. Common Law




i. Old C/L deadly force could be used




ii. Now, deadly force cannot be used
- Case People v. Cebballos: Two unarmed youths were shot in their face by a spring gun as breaking into D’s garage. Since D was not present during incident, he could not claim self-defense. Threat to property cannot be undertaken by deadly force as well.



iii. Residential Burglary

- Deadly force during a residential burglary may only be used if the resident is present and meets the elements for self-defense.



b. MPC




i. Deadly force is only allowed when





- person is being dispossessed of his dwelling

- an intruder is committing a felony against D’s property (like burglary or arson) & has used deadly force against D
- any use of force other than deadly force would expose D to substantial risk of serious bodily harm 



c. “Make-My-Day” Laws

i. Some jurisdictions like Colorado or Florida have statutes that permit to prevent or terminate any unlawful entry when the occupant reasonably believes that the trespasser will commit a crime 

- Broader rules 

E. Law Enforcement Defense
1. Definition: Law enforcement officers are justified in using force to apprehend criminal suspects

2. Limitations

a. Force in Apprehending Misdemeanants

i. Both per C/L and MPC, non-deadly force is permitted in apprehending a misdemeanant

ii. If the misdemeanant threatens the life of the arresting officer, self-defense may be used


b. Force in Apprehending Felons 

i. Deadly force may only be used if felon poses threat of deadly or serious bodily harm 

ii. Until 1985, C/L permitted law enforcement to use deadly force to prevent the escape of an unarmed suspected felon

iii. After 1985, deadly force may not be used to prevent escape unless the officer reasonably believes that the suspect poses a threat of death or serious bodily harm to the officers of others
- Case Tennessee v. Garner: Police seeing an unarmed man fleeing from the house, where burglary was committed, shot and killed the man while he was jumping over a fence. Court held that use of force was unjustified



c. Private citizens cannot assert the law enforcement defense



d. MPC




i. Law enforcement defense is allowed when

- D acts as peace officer or assists a person whom he believes to be a peace officer

- if apprehension was delayed, the offender used or threatened deadly force or posed a substantial risk of death or serious bodily injury

F. Necessity

1. Definition: A broad definition, where D faces two evils and chooses the better alternative, the one least harmful to society - also called “choice of lesser evils”
2. Rationale

a. Sometimes people are force by unexpected circumstances to engage in illegal behavior 

b. D’s action need not be deterred 


3. Common Law Elements



a. Element #1: D faces a choice of evils (on exam just id the choices)
i. Definition: D faces a choice of evils, which ordinarily is between immediate physical harm and committing a crime

- Case People v. Unger: An inmate faces an imminent brutal attack unless he escapes from prison. The inmate chooses to escape




ii. Economic Necessity Insufficient

- Case Borough v. Williams: D is homeless and breaks into an owner’s empty house. Economic necessity, even despite sympathy, not a defense due to unwanted consequences of every homeless doing it legally
- Also against basic nature of the society

- Also, problem with Element #2 & #5



b. Element #2: No apparent legal alternatives
i. Definition: Necessity is a defense of “last resort” – if there is a lawful alternative, D must select it 

- Example: D’s wife is very sick. Rather than taking her to a hospital, D breaks into a pharmacy. No defense. 

- Prison Escape Case – once you are in a place of safety, you have to surrender or else every inmate would try to escape lawfully



c. Element #3: Immediate Threat
i. Definition: D must have faced an immediate threat. Future threats offer alternative handling 
ii. Common Law: Here & Now

iii. MPC: only a factor

- Example: D while hiking hears that there is a storm within the next two weeks. D cannot just break into a cabin at that time. 



d. Element #4: D chooses lesser harm
i. Definition: Most important element – D chose the lesser harm when faced with a choice – objective standard, i.e. society said you made the right choice (jury)
- Common Law: D had to be right and choose the lesser harm

- Now reasonable objective standard used: Did D from society’s view pick the lesser harm? 




ii. Issue of Valuing Life over Property
iii. Issue of Loss of Many Lives vs. Fewer Lives
- Majority of Jurisdictions: No necessity in homicide cases b/c us as society cannot make the decision which lives to sacrifice to save the others 
- Minority & MPC: The lesser harm is saving the great number of people for the sacrifice of saving fewer lives (greater harm)



iv. Issue of Risking Lives vs. Taking Lives




- Risking just lives is not on same level as taking lives



e. Limitation #1: D did not create the necessity
i. Definition: D cannot create a necessity and then use it as an excuse b/c you had alternatives and you choose the harm
- Example: D starts a fire himself and then diverts it into neighbor’s house to prevent burning down of his property.



f. Element #6 – Limitation #2: No contrary specific legislative decision
i. Definition: If there is already a statute that states that a particular necessity does not outweigh society’s support, D cannot claim it as a defense.
ii. Civil Disobedience Cases: D cannot claim defense because the harm is not imminent, there are other lawful alternatives, and society by passing the law has already decided for one of the two evils and D does not get to reweight that but rather has to vote
- Direct Civil Disobedience: Protesting a law by breaking that law or preventing its execution

- Example: There is a statute prohibiting illegal needle exchange even if the substance would help decrease HIV/Aids issues

- Indirect Civil Disobedience: Violating a law or interfering with gov’t policy that is not in itself, the object of protest

- Case US v. Schoon: Obstructing the activates of the IRS in order to protest US involvement in El Salvador is not a necessity defense b/c there are lawful alternatives such as voting.




- Rationale: We don’t want jury to become legislatures

4. Modal Penal Code Approach



a. MPC provides for a choice of evils defense



b. Elements




i. harm avoided is greater than the harm done




ii. no specific prohibition to the use of a choice of evils defense 

iii. no clear legislative purpose to exclude the choice of evils defense



c. Difference to C/L elements




i. no imminency requirement




ii. no absolute prohibition on self-created necessity 

- only responsible for any reckless or negligently caused crimes




iii. may be applied in homicide prosecutions

5. Special Necessity Cases


a. Torture Cases – controversial issue



i. Case Public Committee v. Israel
- Court refused to allow a general directive permitting torture in “ticking time bomb” cases

- won’t say in advance that it’s ok b/c it’s against the rationale of necessity

- you cannot change the law even if you are facing difficult times

- Policy Reasons: Abuse of torture w/ claim for necessity  

- Court left open possibility of torture in individual cases to prevent a terrorist attacks
- Case illustrates that law should may be come before politics

X. Excused Defenses

A. Definition
1. Concept: D chose to engage in certain conduct that is socially wrong, but does so b/c he was not fully capable of controlling his behavior


a. Lack of control renders D free of blame or subject to less blame

B. Types of Excuses

1. Involuntary Actions


a. Not product of voluntary bodily movement (i.e. actus reus)

2. Inability to Choose

a. D commits act b/c of inability to know better or b/c forced by another to commit the act


3. Inadequate Capacity for Rational Judgment



a. Insanity



b. Infancy 
C. Duress


1. Difference to Necessity

a. Necessity justifies D’s act b/c D made the right choice that was most beneficial to society 
b. Duress excuses D’s act b/c D did not exercise free will and D chose the greater harm which was harmful to society 
c. Duress defense can only arise if placed in peril by a person, unlike necessity where you can be placed in peril by nature 


2. Rationale for Duress

a. D acted w/o fair opportunity to exercise free will and thus does not deserve punishment 

b. Punishment would not deter a person who acted reasonably


3. Elements of Duress



a. Common Law




i. threat of death or great bodily harm




ii. imminently posed




iii. against D or his close friend/relative



iv. creating such fear that an ordinary person would yield





v. D did not put himself into the situation




vi. D did not kill another person



b. Modal Penal Code




i. threat of unlawful force



ii. against D or any person

iii. of a type that would cause a person of reasonable firmness in D’s situation to yield 

iv. D did not recklessly put himself in the situation

v. defense is available for any crime, even homicide

4. Elements Analyzed



a. Element #1: Type of Threat



i. C/L: threat of death or great bodily harm



ii. MPC: Any unlawful force to be used against D




- Sliding scale 

- the more serious a threat, the more we would not resist a serious crime 
- if you have a lesser crime, may be a lesser threat would do
iii. Case State v. Toscano
- D receive calls threatening retaliation against him or his wife if he did not submit fraudulent insurance forms

- Under C/L approach, threat posed was not specific enough while under MPC approach even general threats suffice 

iv. Both approaches do not recognize economic duress or threat to reputation

b. Element #2: Immanency 




i. C/L: threat has to be imminent (here & now)
- Rationale: use a legal alternative like an intervention or got to an authority 

ii. MPC: not an element, just a factor of determining how serious harm was 




iii. Case State v. Toscano
- Threating calls did not specify when the attack against D or his wife would take place

- Under C/L approach, threat would not meet immanency requirement, while under MPC approach threats of future harm suffice 




 iv. Case US v. Flemings
- It was not clear when an army officer would have to start a death march and thus immanency requirement not satisfied


c. Element #3: Threat to D or 3rd Person




i. C/L: Threat to D or close relatives suffice




ii. MPC: Threats to any person suffice 

d. Element #4: Reasonableness Requirement
i. Ordinary person would yield

ii. C/L: more objective standard – threat to D must induce “such a fear as a man of ordinary fortitude and courage might justly yield to” 

iii. MPC: Jury question and allows to consider subjective factors such as D’s size, strength, age and health in making decision
- MPC can help battered women 

iv. Case US v. Flemings
- D lost b/c the other soldiers in his situation did not assist the enemy, i.e. feed info to enemy Korea

- The ordinary person are the other soldiers

v. Case People v. Romero
- D was a battered woman who was ordered by the man to participate in robbery

- Under C/L approach, hard to introduce evidence of battered woman syndrome, while under MPC approach is admissible as subjective factor 




vi. Battered Woman Syndrome – Split in Jurisdictions
- Pro BWS: Punishing the woman does not align w/ purposes of punishment
-Con BWS: Why excuse if the threat is aimed at a 3rd person rather than the woman



e. Limitation #1 Contributory Fault: Did Not Bring Upon Self 



i. C/L: deny duress defense

ii. MPC: only if D places himself recklessly into commission of crime

iii. Example Gang Membership

- Under C/L approach, D cannot raise defense b/c he voluntary put himself into the situation knowing he could be pressured to commit a crime, while under MPC approach if D had no reason to believe that gang participated in force crime, he can raise defense




iv. Mistaken Threats: deny duress defense




v. Brainwashing




- Jurisdictions split 


f. Limitation #2: Homicide Case



i. C/L: Strictly precluded (as in CA)
- On exam, always pay attention to whether the facts state that there is a murder charge




ii. MPC: No restrictions 

iii. Imperfect Duress: Some jurisdictions who include homicide cases will mitigate to VM
D. Insanity


1. Competency to Stand Trial



a. Testing of D’s mental state at time of trial




i. If mentally incompetent, not tried 



b. Test – Dusky Standard



i. Can D consult his attorney



ii. Can D rationally understand the proceedings against him





- not a high standard 





- you could have complete Amnesia 



c. Forced Medications

i. While some courts have permitted it to make D stand trial, Supreme Court held that violates due process

- Case Washington v. Harper: Forcible medicating a mentally ill person not violating due process, if D dangerous to himself, yet silent on whether for purpose to be tried



d. Result: D is placed into mental institution until can stand trial


2. Competency for Execution



a. Execution of insane prohibited




i. Rationale

- morally, they should be mentally and spiritually prepared for death

- Retribution depends on D’s awareness

- Cruelty issue 


3. Insanity Defenses for Trial



a. Tests mental capacity at time of crime 

i. Excused from committing a crime if D was legally insane during the commission of the offense

ii. Less than 1% when raising successful

- Case State v. Yates: D drowned her 5 children and had long history of severe depression, with expert testimony that psychotic at time of murder. No defense

- Case State v. Green: D suffered from paranoia and multiple mental disorders as killing a police officer. No defense


b. Rationale

i. A person not knowing what she is doing or cannot control her acts cannot be deterred 
ii. Insane person should be incapacitated in a mental institution rather than prison  
iii. If punishing, similar to punishing an animal or infant who is incapable of reasoning 
c. Definition of “disease or defect”

i. Insanity: Legal Standard b/c we are deciding that about you
ii. Mental Disease: Legal concept

- Only a defense when analyzed based on impact on D



d. List of Diseases



i. Battered Spouse Syndrome




- Appellate court reluctant to admit




ii. Compulsive Gambling Disorder





- Most courts have rejected




iii. Premenstrual Syndrome





- Beginning to qualify




iv. Postpartum Disorders





- Repeatedly qualified




v. Multiple-Personality Disorder





- Recognized as insanity defenses




vi. Post-Traumatic Stress Disorder

- Due to high number of veterans, reluctant unless extreme case




vii. Alcohol and Drug Addiction

- Unless prolonged use that permanently has affected D’s brain, not recognized as defense, i.e. permanent change to your brain 



viii. Personality Disorder





- Not recognized 




ix. Psychopathy 

- An offender w/ long history of antisocial conduct and not afforded defense unless extreme case

4. Policy Arguments on Insanity Defense



a. Pro




i. You should not underestimate people suffering insanity




ii. You should only punish people who are morally blameworthy

b. Con



i. Subject to abuse
ii. Experts make often subjective determinations based on unscientific and vague standards

5. Tests for Legal Insanity



a. M’Naghten Test
i. #1 Presume D is sane (just say it on a exam, i.e. burden is on D to prove affirmative defense)



D must prove

ii. #2 At the time of the commission of the offense



iii. #3 D was under a defect or disease of the mind




iv. #4 D did NOT know




- nature and quality of his acts, OR




- that his acts were wrong
iii. Analysis
- Nature and Quality of Acts: D does not understand his own physical action
- Know that Acts are Wrong: D may understand physical nature of his acts, but not that act is wrong, i.e. morally wrong based on society’s morals or legally wrong 
- Example: D understand that he is cutting open a child’s head, but b/c of mental disease has no idea why such an act is wrong and illegal
- Case State v. Crenshaw: D killed his wife on their honeymoon, claiming that due to her unfaithfulness his religious faith prescribed killing her, thereby understanding his own physical act. In taking actions to hide her dead body and escape, D was not legally insane b/c he knew his actions were legally and morally wrong according to society. 
iv. Rationale

- People who are insane should not be punished but medically treated 

- Focus is on condition of mind

- D should be excused if not knowing what he is doing or that his acts were wrong 
v. Problems

- Doctrine focuses so much on cognitive aspects (knowledge). What if someone cannot control his acts because of a mental disease?

- Issue is black and white: either D is so seriously mentally ill that he does not know that nature or wrongfulness of his acts, or D is sane ( only few Ds can qualify



b. Deific Decree Exception (C/L)
i. D believes that God or a Supreme Being ordered him to commit the crime.
ii. D know that that his actions are morally and legally wrong, but believes that has been overridden by a deific decree
iii. Does not apply to people killing b/c of their religious beliefs 

iv. If D claims to hear from a “bad god” most jurisdictions would say no defense



c. Irresistible Impulse Test (C/L)
i. D would be unable to stop his act even if a policeman was under his elbow at time he committed the crime 
ii. Insanity has destroyed D’s power to choose between right or wrong

iii. Problems

- Hard to distinguish between not able to control themselves and not choosing to control themselves  


d. MPC Approach (D’s argument)
i. D person is presumed sane, and D must prove that at the time of crime D was suffering from a disease or defect and lacks substantial capacity to either appreciate the criminality (wrongfulness) of his conduct or to conform his conduct to the requirements of law
- Lacks Substantial Capacity: Partially impaired person, like schizophrenic, whose disorientation is extreme but not total can qualify (more relaxed standard)
- Appreciate the Criminality: Does D have a genuine understanding of the consequences of his acts (can include Deific Decree C/L Test) ( does D realize what he is even doing? (cognitive)
- Example: D hits a child in the head w/ a hammer, knowing that society considers morally wrong, but does not understanding why it is wrong to break a child’s skull

- Conform his Conduct: Same as irresistible impulse doctrine, i.e insanity has destroyed D’s ability to choose between right or wrong
6. Factors for Determining of Condition Qualifies as Disease or Defect

a. MPC Approach


I-----------------------------------------------------------------------------I



Psychosis






Sociopaths

Person does not function at all 





Anti-Social Behavior



This is a disease/defect ( excuse





Not willing to excuse
i. If it is anti-social behavior, then MPC states not to excuse
b. General Approach 
i. Treatments




ii. Diagnosis




iii. Medical History




iv. # of Cases, i.e. issue of possibly having way too many cases arise



v. Stigma, i.e. visible sign of the disease
vi. Did you bring it upon yourself? Did you ever seek help for your drug problem?



vii. Can the condition be faked or is it sincere?




viii. Can you control it?



ix. How verifiable is the condition?
E. Diminished Capacity
1. Concept: Due to mental impairment or disease that does not qualify as mental disease or defect, D is simply incapable of forming the mens rea required to commit a particular crime 
a. Example: D had an undiagnosed mental condition when charged with M1. D may claim incapable of pre-meditation due to mental condition.

b. Case United States v. Brawner: Issue is when do you get an expert, even though D does not have enough for insanity
i. Brawner Approach: Mens rea dropped from specific (purpose) to general intent (reckless) and thereby dropping the charge from M1 to M2

- For Exam under Brawner Approach, you only use it if the facts state that there is a lesser chargeable crime 

2. Use

a. Usually used for specific intent crimes only, specifically M1 crimes, due to lack of developing premeditation and thereby dropping it down to M2

b. If something does not qualify for an insanity defense, you use it for diminished capacity, and thus there is only a partial defense 

c. Abandoned by many jurisdictions

i. Case Clark v. Arizona: We do not accept diminished capacity as a defense b/c expert testimonies may mislead juries and result in an unreasonable finding. No violation of due process.

- Clark Approach: No diminished capacity defense
d. If admitted, then only partial or mitigating defense, unlike insanity which is a full defense
3. MPC Approach

a. May be raised as a defense for any crime
b. Can drop specific intent (i.e. purpose) crime down to general crime (i.e. recklessness), and general crime (i.e. recklessness) to no crime (ask her about gross negligence) 

b. Expert testimony may be used to negate the mens rea for any crime 

4. Rationale 

a. Should be a defense specially when there is a specific intent requirement


5. Objections

a. Simply escape responsibility (abuse) based on vague psychiatric treatment

F. Intoxication


1. Involuntary Intoxication 

a. Concept: Complete Defense, if it causes D to commit a crime he would not have otherwise committed 

i. Case Regina v. Kingston: While D is not looking, a person slips a drug into his drink. After drinking, D hallucinates and commits a crime. D has a full defense due to negation of mens rea for crime



b. Categories of Involuntary Intoxication 
i. Unwitting Ingestion: D is unaware that ingesting alcohol or a drug




ii. Forced Intake: D forced to ingest alcohol or a drug

iii. Pathological Effect: Totally unexpected reaction to something, i.e. side effect of a pill 
- Example: If must be just a simple medication that causes a totally unexpected side effect



c. MPC Approach

i. If it has the same effect as insanity (actor does not know what he is doing or lose ability to conform to law), then it is a full defense
2. Voluntary Intoxication

a. Concept: Can be used only as a defense to drop specific intent crimes to general intent crime (M1 to M2, or burglary, or money laundering), i.e. crimes w/ a particular purpose (only if facts mention there is lesser crime)

i. Does the crime require sophisticated intent?

ii. Case Roberts v. People: At first, D was charged with assault with intent to murder, yet, D claimed he was too drunk to form an intent to murder. Court allowed defense

b. General Intent: No defense for crimes requiring very little thinking or planning

i. Rationale

- A lot of crimes are committed under intoxication, i.e. abuse 

- Individuals should be responsible for their voluntary intoxication

c. Reckless Conduct: Considered general intent crimes and no defense
i. Example: Arson, Battery, Assault

d. MPC Approach

i. Used to negate mens rea for purpose or knowledge
ii. No defense for reckless or negligent 

--------------
End Note: Rape

· Violent crime

· Crime against autonomy 

· Definition: sex w/o consent by force, threat or intimidation and where the victim resisted ( but later got rid of resistance 
· Why is there force, threat or intimidation and not just consent? B/C we tend to not believe the victims  
· Should we change the law to change the behavior or change behavior to change the law POLICY QUESTON ON EXAM 
· Talk about seatbelts how you automatically change your behavior b/c the law asks you too 
· Should we have a negligent rape crime and intent rape crime 

· What about deception?

Use the first three for all tests
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