I. INTRODUCTION 
a. Theories of Punishment [What is punishment? Why punish?]

b. Two Theories: Retributive (backward looking) & Utilitarian (forward looking) 

i. Retribution 

1. Backward- looking: to pay back; did the crime do the time 

2. Problems: 

a. Revenge 

b. Expensive 

c. Not all a part of social contract “gentlemen’s club” 

ii. Deterrence
 

1. Specific – deter the particular offender from repeating crime 

2. General – impact of sentence and conviction on others 

a. Bentham: pain/cost > benefit 

3. Problems: (70% recidivism rate) 

a. Assumes people are rational 

b. Too severe to punish one to make an example for everyone else (Kant) 

iii. Rehabilitation 

1. Make people better in prison 

2. Problems:

a. Assumes we can make people better

b. Assumes people can change 

c. Don’t have resources to help people 

d. Make people better at committing crimes 
iv. Incapacitation 

1. Keep criminals away from us 

2. Problems:

a. Expensive

b. Crimes keep happening 

c. They’ll get out one day 

Possible questions: What sentence might prosecution impose? Reason? Should we criminalize bullying? – Should we punish XYZ? – need to go through all 4 in analysis 

	Purposes of Punishment 

	Retribution 
	“Deserves to be punished”; “paying back” society; “sending a message”

	Deterrence 
	Utilitarian: costs of crime > benefits; prevent future crime 

	Rehabilitation 
	Correct criminal behavior 

	Incapacitation 
	Protect society from individual 


v. Regina v. Dudley ( applying purposes of punishment to case 

1. Retribution – murder is wrong, need to proclaim to society – it was necessary to send the message that the defendants’ conduct was wrong 
2. Crime against society; breaks morality of society; better just to die (Christ-like) 

3. Do they deserve to be punished? [Ask this question so we can decide legal requirement to punish – formulate punishment] 

vi. United States v. Bergman (1976) ( argue purpose of punishment at sentencing 

1. Sentencing case – defense invoked Kant (already punished enough by his reputation being tarnished) 

2. Both Retribution and Deterrence (general) applies 

c. Theories of Crime [What to punish?]
i. Lawrence v. Texas (2003) 

1. Common law 

2. Judeo-Christian morality 

3. Statutes 

ii. Downsides of criminalizing everything: 

1. Engender disrespect for the law 

2. Discriminatory enforcement 

3. Not efficient use of resources 

a. Are we criminalizing too much? 

b. Alternatives for mentally ill? 

iii. Moral nature of crimes 

1. Malum in se – bad in itself; felonies; punishable by greater than 1 year in prison 

2. Malum prohibitum – misdemeanor; punishable by less than 1 year 

d. Legality – clearly states laws to be punishable; conduct specifically prohibited by law before it may be punished 
1. People need fair warning/notice 

2. Separation of powers (legislature should make laws) 

3. Unfair to let jury decide morality ( inconsistent decisions 

ii. Commonwealth v. Mochan (1955): the ∆ was convicted of a common law crime of “intending to debauch and corrupt the morals of citizens.” While the court at that time found that PA allowed conviction on the common law crime, states have now abolished the doctrine that courts can create new crimes. It is the role of the legislature to create crimes Prosecutions for violation of public morals are vague and violate principles of legality.  

1. Can we punish for breaking society’s morality?

2. There needs to be a law; crimes should be clearly defined in a statute 

iii. McBoyle v. United States (1931): ∆ was convicted of knowingly transporting a stolen airplane. The Supreme Court overturned his conviction because the applicable federal statute did not include fair warning that an airplane was covered under the term “vehicle” listed in the offense. 

1. lenity; need clear/specific statutes so there is fair notice 

e. Criminal Justice System 

II. ELEMENTS OF CRIME
 

	Elements of a Crime 

	Actus Reus 
	Physical act 

	Mens Rea  
	Mental state 

	Circumstance 
	Other requirements for criminal offenses, such as location of act or status of victim 

	Result 
	Harm caused


a. Actus Reus
 - physical act, the commission of some voluntary act that is prohibited by law 
i. Positive Act – must be voluntary ( purposes of punishment assumes your brain is actively working 

1. Voluntary is everything that is not involuntary 

a. Reflex/convulsion (People v. Newton) 
b. Unconscious/sleep (Regina v. Cogdon) 
c. Hypnosis 

i. Most jurisdictions haven’t adopted this as a basis for an “involuntary act” because it may simply make it easier for a ∆ to commit an act she had already intended to commit 
d. Bodily movement not product of defendant’s will (Martin v. State) 
2. Martin v. State (1944): the court held that because defendant was not present on the highway due to his own volitional movement be could not be punished. 

3. People v. Newton (1970): judge gave wrong law to jury; brain not engaged; unconscious so not voluntary act [Purposes of Punishment do not apply] 

4. Regina v. Cogdon: mom murdered her daughter while sleepwalking; involuntary act ( prior symptoms (proof of condition) 
5. Gun to head forced to rob a bank ( voluntary act 

a. People v. Low: claim involuntary act (bodily movement not product of ∆’s will) because someone brought him to jail with drugs on his person. Voluntary act = putting the drugs on his body 

6. Habit (Habitual Act) ( voluntary act because brain is engaged 

a. ex. Reach for cell phone while driving without thinking 

7. Sitting on sidewalk/being homeless – a status/being is not enough 

8. Epilepsy 

a. State v. Decina (1956): culpably negligent because disregard for the consequences - ∆ knows he is subject to epileptic attacks decides to drive anyway 
i. Defense: involuntary act – at the time his body wasn’t being controlled by his brain 

ii. Prosecution: getting in the car is the voluntary act ( stretching the actus reus (voluntary act because his actus reus began when he decided to drive with his condition) 
iii. MPC 2.01(1): “A person is not guilty of an offense unless his liability is based on conduct which includes a voluntary act.” 

iv. So, why doesn’t this apply to Martin v. State? 

· Not foreseeable/expected that police would take you from your home 

· Free to do what you want in your own home 

9. Why require an act? 

a. Everyone would be a criminal for having bad thoughts 

b. Haven’t caused any harm by fantasizing 

c. Haven’t taken any steps toward causing harm 

d. Freedom to think how you wish 

e. You cannot deter involuntary movement 
ii. Omission – failure to act when there is a legal duty to do so 
1. General rule: failure to act does not equal an actus reus – generally there is no duty to help 
2. Rationale behind omission:

a. American tradition 

b. Impracticality of requirement 

c. Deflect responsibility from real perpetrator 

d. Dangers in helping 

3. Duty to help or report:

a. Statute (ex. Filing taxes) 

b. Status relationship (societal norms influence the duty to care) 
i. Parent to child 

ii. Husband to wife 

c. K- contractual duty 

d. Voluntarily assumed care 

e. ~ (sometimes) put victim in peril 
i. 2 arguments: positive act of putting someone in danger or legal duty by omission (example of drunkenly pushing someone into water) 
ii. Argue as many as possible on exam (duty to act) 
4. Jones v. United States (1962): baby unrelated to ∆ died while living in ∆’s house. Child died from abuse and mistreatment, even though the ∆ had the means to provide food and necessities to the child. ∆’s conviction was overturned because the jury was never instructed that, in order to find ∆ guilty, it must first find he had a legal duty to help the child. 
5. Pope v. State (1979): ∆ witnessed the beating of a child and failed to come to the child’s aid. ∆ had no criminal liability because she had no specific duty to come to the child’s aid. 
a. Difference between legal obligation and moral obligation 

b. People afraid to assist & dicey relationship between parents and other people 

6. People v. Beardsley (1907): defendant didn’t owe a legal duty to his mistress 

7. Commonwealth v. Cardwell: What about mother’s in domestic abuse? 

a. Has duty of care – must take steps to relieve the child’s condition 

8. Barber v. Superior Court (1983): omission with no duty – treating the unplugging as omission of further treatment 
a. Is it a crime for the doctors to unplug the patient at the wishes of the family?

b. Court doesn’t want to punish this (patient’s wishes & doctor’s wishes) 

9. Objections to imposing duty to report any felony?

a. Privacy of victims/deflecting from real responsibility 

b. Bystander reluctance to testify because of retaliation 

c. Bystander’s autonomy ( right to remain uninvolved 

d. People in high crime areas might be unfairly burdened to report serious felonies 

10. Hypo: Baby drowns in pool while four people watch. Do they have a duty to help? 
a. Neighbor – no duty 

b. Lifeguard – yes (contractual duty) 

c. Father who doesn’t know – yes/no 

i. Yes – he should keep track of his sperm 

ii. No – didn’t know he had a duty to care (parent-child status relationship) 

d. Man who reaches into the pool but leaves – yes 

i. By reaching into pool, he assumes care – action tells others to back off 
	Actus Reus

	General Rule
	All acts must be voluntary 

	Involuntary Acts
	Automatism does not constitute a voluntary act. Involuntary acts include:

1. Reflex or convulsion 

2. Unconscious or sleep movements 

3. Hypnosis (some jurisdictions) 

4. Bodily movement of defendant by another 

	Positive Act 
	Physical acts by the defendant; must be voluntary 

	Omissions 
	Failure to help is not an act unless there is a legal duty to do so by:

1. Statute 

2. Status relationship 

3. Contractual relationship; or 

4. Voluntarily assuming the care of another 


b. Mens Rea
 – culpability; Purposes of Punishment linked to choices ( how much thought & what kind of thought goes into crime
	Common Law
	Model Penal Code 

	Maliciously 
	Recklessness 

	Specific Intent 
	Purpose or Knowledge 

	General Intent 
	Recklessness 

	Intentionally 
	Purpose or Knowledge 

	With intent to
	Purpose 

	Willfully 
	Purpose or Knowledge


i. Levels of culpability (blameworthiness is based on your mind) MPC 2.02 

1. Purposely – goal/aim to cause harm
a. Purposes of Punishment apply the most here (highest level of mens rea) 
2. Knowingly – practically certain to cause result 
3. Recklessly – conscious disregard of substantial & unjustifiable risk 
a. Subjective standard: defendant him or herself realized the risk and did it anyway 
4. Negligently – unconscious disregard of substantial & unjustifiable risk 
a. Objective standard: defendant should have been aware (can’t deter behavior not aware of) 
5. ~ Strict Liability – no mens rea 

a. Hypo: Bomb on airplane to destroy documents, but certain that people will die 

i. Purposely: destroying documents 

ii. Knowingly: blowing up the people 

b. Default mens rea: Recklessly 
c. Criminal negligence or civil negligence? It depends. 

6. Regina v. Cunningham (1957): ∆ almost asphyxiated a woman when he tore a gas meter off a wall adjoining her building. Unbeknownst to ∆, gas seeped through the wall and almost asphyxiated her. Although the law required that the ∆ act “maliciously” the court held that maliciousness does not mean with evil or wicked intent. Rather, it means only that the ∆ foresaw that his acts might cause harm but nevertheless engaged in them, i.e., ∆ acted recklessly. 
7. State v. Hazelwood (1997) – negligence addressed 

a. Biggest ecological disaster in history 

b. Charging him with negligent crime 

c. Alaska statute = negligence crime 

8. Santillanes v. New Mexico (1993) – negligence addressed 

a. Not exercising the standard of care a reasonable person would under the circumstances  

9. Regina v. Faulkner (1887): A sailor went into ship’s hold to steal some rum. While he was there, he lit a match, causing the rum and ship to catch fire. ∆ was convicted of “maliciously” setting fire to the ship. Although his actions were wrong, he could not be guilty of acting “maliciously” in setting the fire unless he considered the risk of causing a fire and disregarded it, i.e., unless the defendant acted recklessly. 
a. Judge to jury: already up to no good and causes more harm, then guilty of that too 

b. For each crime need the appropriate mens rea ( need to prove that he realized the risk (recklessly) 
10. United States v. Jewell (1976): knew he was driving a vehicle with a secret compartment – intentionally didn’t look because virtually certain there was drugs. Didn’t look in compartment because he did not want to know he was transporting marijuana; court found constructive knowledge based upon deliberate ignorance doctrine. 
a. Jewell Doctrine [Deliberate ignorance/Ostrich defense/Willful blindness] 


i. If a ∆ strongly suspects the fact but consciously avoids learning the truth so he or she will not be certain, the courts will nonetheless find that the defendant acted “knowingly.” The “willful blindness doctrine” essentially elevates reckless thought into knowledge.  ( recklessly to knowingly 

ii. Mistake of Fact
 

1. MPC 2.04 (1): if mistake negates mens rea for the crime, then not guilty 

2. Regina v. Prince – examining material elements 

A.R.            +          M.R.        +      Circum. (elements) 
             Assault 

    Knowingly 
       1. Unmarried 







       2. Without permission from Dad 









       3. Under age 




#1 and #2 = material elements - ∆ needed to know these to know conduct was wrong

3. United States v. Feola
A.R.            +          M.R.        +      Circum. (elements) 
             Assault 

    Knowingly 
       1. Person 







       2. Federal Officer on Duty  




#2 is not a material element – only jurisdictional
 (vehicle to get case into federal court) 



Assaulting someone in itself is wrong. Courts look at: 

1) Language of the statute 

2) Legislative history (purpose) 

3) Common sense (what makes conduct wrong) 

Dissent: Purpose of statute was just for federal officers so you should know 

Not all assaults created equally ( unfairness because knowingly assaulting gets same punishment as unknowingly assaulting officer 
Federal officer should be a material element because it makes the punishment worse* use this case (logic in Dissent) to argue against elements being jurisdictional 
iii. Strict Liability
: no mens rea requirement 
1. Because strict liability does not require mens rea, there is no mistake of fact defense for strict liability crimes 
2. Outside purposes of punishment 

3. Defenses to strict liability crimes?

a. Challenge Actus Reus (State v. Baker – involuntary act)
b. Constitutional challenges/Good-faith defenses (Kantor) – defense accepts the burden of proving the defendant acted in good faith in his constitutionality protected First Amendment activities 
4. Common strict liability crime ( speeding 

	Strict Liability  

	Definition 
	No mens rea requirement for key elements 

	Types of Crimes
	Public welfare and morality offenses  

	Characteristics of Statutory Strict Liability Crimes  
	1. Highly regulated industry 

2. Affecting public welfare 

3. No mens rea language in statute 

4. High volume of prosecutions 

5. Relatively lighter penalties  





Reasons for Strict Liability:

· Industrial revolution

· Concerns regarding public safety

· Increased regulation 

· Burden on system of proving mens rea 

How to determine if it’s S/L? 
1. No mens rea in statute 

2. Legislative history 

3. Common sense 

4. Indicia of strict liability crime 

a. Public welfare/high risk industry 

b. Not a morality offense 

c. Minor offense/small penalty  

d. Avoidable 

e. Regulatory crimes

f. Burdensome on prosecutors – too many cases to require proving mens rea 

United States v. Balint (1922) – indicted for selling derivatives of opium and coca leaves (violating Narcotic Act of 1914) 
· Supreme Court held that Act did not require the prosecution to prove that the defendant knew he was selling a prohibited drug

· Hold people responsible 

United States v. Dotterweich (1943) – President of pharmaceutical company convicted of shipping misbranded and adulterated products 

· Didn’t know products were mislabeled, but held criminally responsible because the crime didn’t require a mens rea 

· Congress prefers to punish those who had the opportunity to know before putting product into the market and hazarding the innocent public who are wholly helpless 

Morissette v. United States (1952) – took spent bomb casings from an Air Force practice bombing range – crime to “knowingly convert” government property
· No culpability without mens rea 

· No explicit mens rea – need to default to recklessly not strict liability 
· US v. USDC (Kantor) (1988) – punishment (10 yr) so big that they’ll look closer at mistake as a defense. 
· ∆’s said she tricked them into believing she was of age 
· Gave instruction that it doesn’t matter what their intent was 
· Concern about First Amendment 
· Burden NOT on prosecution to prove mens rea 
· ∆ must prove good faith mistake 
· Good faith defense for defense because of 1st Amendment interests (middle ground) 


State v. Guminga (1986) 
· serving alcohol to minors = strict liability 

· 3rd party = vicarious liability – is the responsibility for the criminal acts 
Elonis v. US (2015) 
· Strict liability crime 

· First Amendment involved but didn’t go into G/F defense (like Kantor) 
· Court says that awareness of some wrongdoing is required 

State v. Baker (1977) – took risk by putting car in cruise control ( stretching the actus reus, voluntarily chose to use the cruise control 
(can have actus reus defense if there’s no voluntary act) 

· Court left open that a defendant could claim an involuntary act defense under the right circumstances 

Staples v. United States (1994) – defendant was charged with possessing an unregistered firearm. On its face, the statute did not contain a mens rea requirement. Accordingly, the TC refused to instruct the jury that the prosecution had to prove that the defendant knew his gun had characteristics that made it subject to registration requirements. 
· The Supreme Court reversed 

· Even though the handling of firearms might initially appear to be a public welfare offense, the Court held that strict liability could not be imposed because violation of the statute subjected the defendant to a harsh penalty (ten years imprisonment) and there was no clear expression of legislative intent to treat the offense as a strict liability crime. 
iv. Mistake of Law 

General Rule: mistake of law is no defense (Gardner Rule) 
Rationale: 
· If ignorance of the law were a defense, every defendant would just claim he didn’t know his conduct was against the law (floodgate argument: everyone would argue) 
· Would encourage people to avoid learning their legal duties 

· Just by living in society, a person is on notice of what conduct is expected of him 

· Don’t want to penalize those who know laws 

( Cultural Defense: generally not accepted – consider the culture in sentencing; expected to know and embrace the culture of where you are 

MPC 2.04 – mistake of fact or law – knowing the law can be material 
	Mistake of Law

	General Rule
	Mistake or ignorance of the law is no defense 

	Exceptions: 
	1. Defendant is officially misled as to the law 

a. Mere misreading of the statute is insufficient 

2. Mistake negates mens rea for the crime (acting like mistake of fact) 

3. Lack of reasonable notice of the law (Lambert Exception) 




Exceptions: 
1. Negates element of offense 

2. Estoppel Theory – government misled 

a. Official misstatement of the law

b. Judicial decision (highest court of your jurisdiction)

c. Administrative order 

d. Official interpretation (state attorney general) 

3. Lambert Exception

a. Omission (passive)

b. No actual notice 

c. Regulatory offense 
People v. Marrero (1987) 
· None of the exceptions applied 

· He was a federal correction officer; not a state correction officer 

· Contrast case with People v. Weiss (1938) (kidnap thought they had “authority of law”; didn’t have mens rea for crime; Exception = negates element of offense (without authority of law) 

· Not enough that he misunderstood/misread the law 

· He misread the law ( Estoppel theory doesn’t work 

· NY didn’t miswrite the statute – statute needs to be actually written wrong 
Exceptions: 1) Negates element of offense (e.g., Liparota & Weiss) 

Liparota v. US (1985) 
· “Knowingly uses food stamps in a manner unauthorized by law” (italics: in order to be guilty, you need to know what the law is) 

· Prosecution: didn’t need to know

· Working like mistake of fact; sometimes fact you need to know is what the law requires 

· Needed to know the law to know that he was using the food stamps in a way that the law did not permit 

People v. Weiss (1938) – kidnapped murder suspect, thought they had “authority of law”

· Didn’t have mens rea for crime 
Regina v. Smith (1974) 
· Thought law was destroying someone else’s property. Defendant thought he was destroying his own property 
· Mistook the legal quality of his property 
Cheek v. US (1991) – Disagreement with the law is not a defense. 
· Disagreed with paying taxes 

· “willfully failing to file tax returns” 

· He had been paying taxes for years – notice 

· Law didn’t change – Estoppel theory doesn’t apply 

· Not willful (knowingly) unless he needs to now he needs to file taxes 

· Knowingly not file when I know I have income. 

· Tried to use the first exception (negates element of offense) – doesn’t know his legal duty 

Lambert v. US (1957) – Didn’t register for crime in LA 

· Frankfurter (Dissent): omissions are just as much an actus reus as a positive act 
III. HOMICIDE
 

Common Law 
· Murder 

· 1st Degree ( only qualifies for death penalty + special circumstances 

· PREMEDITATION (depends on which jurisdiction you’re in)
 

· Carroll Approach: purpose (intent to kill) 

· Guthrie/Anderson Approach (CA): purpose + preconceived design (pre-existing reflection (cool))
· Planning 

· Motive 

· Manner of killing 

· 2nd Degree ( catch-all (all other killings with malice) 

· Malice:

· Intent to kill

· Intent to cause serious bodily harm 

· Gross recklessness 

· Step 1: Did the defendant realize the risk and disregard it?

· Step 2: Was it gross? 

Social Utility             v.           Magnitude of Risk 

Benefit                                     Type of Danger 

Cost of Alternatives                 Foreseeability 

· In Carroll jurisdiction, not really any more 2nd Degree because intent to kill qualifies/gets you 1st Degree. That’s why some jurisdictions want a formulaic approach to 1st Degree. 

· Manslaughter 

· Voluntary ( heat of passion/provocation

· Excuse theory – frailty in human nature  

· Justification theory – victim had it coming 

· 1. Actual heat of passion (subjective) 

· 2. Legally adequate provocation (objective) 

· Categorical approach (adultery [need to witness it], extreme assault) 

· limits the doctrine 

· can’t fit everyone into a category 

· Reasonable person would have been provoked 

· R.P. with same physical/objective characteristics (Camplin) – age, gender 

· A little more predictable, narrow – jurors can relate more 

· R.P. with both physical and emotional characteristics 

· Defense loves this 

· Don’t want it to be completely subjective 

· 3. Insufficient cooling time
 

· Old common law standard – here & now 

· Rekindling (State v. Gounagias) 

· Long-smoldering (People v. Berry) 

· Involuntary ( gross negligence or mere recklessness [MPC: negligent homicide] 

· Gross Negligence

· Step 1: Should the defendant have realized the risk? Would a reasonable person have realized the risk?

· Step 2: Was it gross? 


Social Utility             v.           Magnitude of Risk 

Benefit                                     Type of Danger 

Cost of Alternatives                 Foreseeability 
Differences between MPC and Common Law

1) No levels of murder 

2) Manslaughter [EED] 
a) No provocation act 

b) No cooling time problem 

c) Very subjective (words can be sufficient) 

3) Negligent homicide 

a. First-Degree Murder  
i. Different levels of the crime 
ii. Homicide: unlawful killing of another human being 

A.R.            +          M.R.        +                            Circum. (elements)     +      Result 

          Killing 
        Depends on grade of homicide       Another human being           Death 
Why levels of homicide?

· Purposes of Punishment (those who think about and intend murder are more dangerous, deserve punishment.) 
· Fetus does not have to be viable to get murder charge 

· Commonwealth v. Carroll (1963) 

· Husband shot wife twice in the back of the head - Defendant had motive, took two shots in the back of the head, tried to hide the body 
· Arguing a technical defense (no jury trial) – not sympathetic case 

· Defendant argued it wasn’t 1st Degree 

· If it was premeditated, then he would’ve had a better plan (discarded the body better, etc.) 

· Court held premeditation = purpose ( can form it in an instance, while killing the person 

· Arguing that premeditation should be more – not just purpose to kill/intent to kill

· Court takes expansive view of premeditation ( only need to show purpose 

·  State v. Guthrie (1995) 

· Stabbed coworker in restaurant for making fun of his nose 

· Jury convicted him of 1st Degree 

· Defendant said court used unfair jury instructions ( prove that it is purposeful/intentional (Carroll approach) 

· Court rejects Carroll – need purpose + reflection 

· Insane people can form premeditation 

· Court says not a cool, deliberate killing – random 

· People v. Anderson (1968) 

· Court has different view of premeditation – rejects Carroll  

· Purpose + pre-existing reflection or preconceived design 

· Court says this is a rage killing 

· What’s happening in mind during the 60-wound attack ( not cool, deliberate 

· Need the following:

· Planning 

· Motive 

· Manner of killing 

· State v. Forrest – easy premeditation case (mercy killing) 
b. Second-Degree Murder – Malice 
i. Intent to kill 

ii. Intent to cause serious bodily harm 

iii. Gross Recklessness (focuses more on defendant’s mind) 

1. Step 1: Did the defendant realize the risk and disregard the risk? 

2. Step 2: Is it gross? (extreme recklessness) 

Social Utility             v.           Magnitude of Risk 

Benefit                                     Type of Danger 

Cost of Alternatives                 Foreseeability 

· Commonwealth v. Malone 
· Malice doesn’t mean I don’t like you 

· Doesn’t matter that victim agreed to play 

· Playing with a gun = really high risk 

· No benefit – no good reason to do this; no possible social utility to outweigh the magnitude of risk 

· Did this defendant subjectively realize the risk? How do we prove this?

· The game isn’t fun without the risk 

· Risk so high and so little utility 

· MPC: extreme indifference to human life (same concept of social utility v. magnitude of risk) 

· Can have second-degree murder charge for an omission (p.513 – not feeding kid) 

· United States v. Fleming 
· Defense: didn’t realize the risk because drunk

· Implied malice by behavior: maneuvering, speeding, outrageous risk and so drunk 

· Drunk driving history: warnings clinch it 
c. Voluntary Manslaughter 

i. Not all murders are the same 

ii. Intent coming from emotions instead of cool thought 

iii. Heat of passion/provocation = partial defense; mitigation from 1st Degree/2nd Degree 

1. Actual heat of passion (subjective) – defendant himself must actually be in HOP

2. Legally adequate provocation (objective)
 

a. Categorical approach (adultery, extreme assault)

b. Reasonable person would have been provoked? 

i. R.P. with physical characteristics of defendant (Camplin)

ii. R.P. with physical and emotional characteristics of defendant 

iii. MPC (Casassa) 
· EED 

· Reasonable explanation for EED 

3. Insufficient cooling time 

a. Common law: here & now 

b. Rekindling (Gounagias) 
c. Long-smoldering (Berry)
Two Theories:

· Excuse – frailty of human nature 

· Justification – “she had it coming”, provoked by victim 

Criticisms (reasons to get rid of HOP/Provocation): 

· A reasonable person wouldn’t kill no matter the provocation 

· Primarily women victims 
· Girouard v. State (1991)  
· Defendant arguing mitigation – HOP/Provocation 

· Was this legally adequate provocation? 

· Just hearing about adultery = not enough (narrow approach) – words insufficient

· Gossip could lead to homicide 

· Worried about doctrine: keep it narrow 

· Categorical approach: adultery (need to witness it), extreme assault   

· Maher v. People (1862) 

· No provocation under traditional categorical approach (1st trial – judge applies the categorical approach) 

· Jurors should be the ones to decide adequate provocation 

What’s a better approach? 

· Categorical approach: more rigid, predictable 

· Reasonable Person approach: words alone could be enough; flexibility, inconsistent verdicts; stereotypes/bias of jury 

Same-sex advancement: Is that enough provocation?

If we say it’s legally adequate, then makes violence against gay people okay – makes gay people less important/valuable. 

· People v. Casassa 

· Examining the MPC standard 

· EED (Extreme Emotional Disturbance) 

· Acted under EED (subjective)

· Reasonable explanation for EED ( viewpoint of the defendant (objective) 

· Camplin ( wants us to take a look at physical characteristics 

· Age: 15-year-old boy 
d. Involuntary manslaughter (lowest level of homicide) 
i. Need to hold someone responsible even if negligent because there was a death (grave consequences) 
ii. MPC: involuntary manslaughter = negligent homicide 

· Commonwealth v. Welansky
· Charged with involuntary manslaughter 

· Actus Reus: omission (didn’t provide safe exits) ( 492 people died 

· Extreme negligence 

Step 1: Should the defendant have realized the risk? Would a reasonable person have realized the risk?

Step 2: Was it gross? 


Social Utility             v.           Magnitude of Risk 

Benefit                                     Type of Danger 

Cost of Alternatives                 Foreseeability 
*Unfair to defense: looking at it on the back-end, looks more foreseeable than it may have been 
· State v. Williams 
· Native American couple that didn’t take child to the doctor – died from tooth complications 

· Only asked the Step 1 question (ordinary negligence – would a reasonable person realize the risk?)

· Court says yes – reasonable person should’ve realized the risk 

· Lost opportunity to argue because court didn’t ask Step 2 question: if it was gross 

· Court just focusing on the magnitude of risk; defendants couldn’t explain why they didn’t go to doctor 

Dangerous Instrumentality Doctrine – only applies to gross negligence 

· If you use a dangerous instrument in a merely negligent way, we automatically say it’s gross negligence. 

· Reasonable to see that death is more likely when using a dangerous instrument negligently 
Difference between Second-Degree Murder and Involuntary Manslaughter 

· Second-Degree Murder: Malice and gross recklessness 

· Involuntary Manslaughter: No malice and mere recklessness or gross negligence 

· If the defendant consciously takes a risk that demonstrates a wanton disregard for human life, then “gross recklessness” or malice exits, and the defendant is guilty of second-degree murder. 

· If the defendant does not realize the risk or does not appreciate its seriousness, or shows there was some social utility in taking it, then the defendant is only guilty of involuntary manslaughter. 

Murder vs. Manslaughter

Step 1: Conscious disregard of risk?


Yes




 No 


Recklessness 






Reasonable Person Aware? 

Yes 

            No

    Negligence 


No Crime

Step 2: Was it Gross?

Gross? 




Gross? 






Yes (M2) 
No (Inv. M) 

     Yes (Inv. M)         No (No crime) 

e. Misdemeanor-Manslaughter Rule (Unlawful Act Doctrine) 

	Misdemeanor – Manslaughter Rule (Unlawful Act Doctrine)  

	Basic Rule 
	Unintentional killings committed during an unlawful act, not amounting to a felony, constitute involuntary manslaughter. 

	Limitations 
	Proximate cause limitation 

Malum in se vs. malum prohibitum 

Dangerous vs. non-dangerous misdemeanors  


i. If death occurs during non-felony = Involuntary Manslaughter 

ii. Limitations: 

1. Proximately related 

2. Regulatory offenses 

3. Dangerous misdemeanor  

f. Felony-Murder Rule
 

	Felony-Murder Doctrine 

	Basic Rule 
	Death during felony substitutes for proof of malice.  

	Limitations 
	1. Inherently dangerous felony

2. Independent felony 

3. In furtherance of felony 

· Duration of felony

· Acts outside scope 

· Death of co-felon 

	Vicarious Liability 
	Provocative acts of one felon create malice for co-felons. 

· Should intervening acts excuse the defendant from responsibility for harm? 


i. Rule: death occurs during commission of felony = murder 

ii. M1 = BARKRM (Burglary, Arson, Robbery, Kidnapping, Rape, Mayhem) 

iii. M2 = Qualifying felony 

iv. NOTE: 
1. Felony murder is a substitute for malice 
2. Use felony murder after you apply traditional intent approach 
v. Rationale: 
1. Don’t like felons – Retribution (already up to no good) 
2. Historical (all felonies were punishable by death) 

3. Deterrence – deter people from felonies (want felons to be extra careful) 

a. Statistically untrue and illogical 

b. Bad luck doctrine – can’t deter accidental deaths. Instead, should increase punishment for all felonies 

vi. Criticisms: 

1. Doesn’t consider mens rea 

2. Proportionality – same punishment as someone who intentionally kills another 

vii. Limitations: 

1. Inherently Dangerous felony 

a. Abstract [Phillips] (CA) – looking at all the ways you can commit the felony; High probability of death when commission of felony? 
i. Limits greatly; defense prefers this; ways to commit the crime without a death occurring
ii. People v. Phillips (1966)
· Tried to use felony-murder doctrine
· Grand theft is not an inherently dangerous felony 

· Prosecutors: grand theft medical fraud ( Is there a high probability that someone will die? 

People v. Henderson

· False imprisonment effected by violence, menace, fraud or deceit ( can commit this felony without violence 

· Are there ways that this felony can be committed without a high likelihood of danger? (abstract) 

· Escaping prison – can escape without hurting anyone; not a high probability (there are a lot of other ways) 

· Felon with firearm – lots of ways you can be in possession of firearm and not a high probability 
b. As committed/applied [Hines]
 – almost always results in inherently dangerous; Was this felony dangerous as committed? 
i. Prosecution prefers this 

ii. Hines v. State (2003) 

· Approach used: as committed/applied (looking at facts of the case) 

· By definition will always end up in murder because someone died 

c. *Under C/L, BARKRM qualify as inherently dangerous
People v. Burton (1971)
· CA uses abstract view of felony-murder rule 
· If underlying felony requires proof of malice, it doesn’t make sense to tell jury to forget about malice for murder under felony-murder rule (doesn’t make sense to use the shortcut) 
· Burton loses because robbery is not just a step to kill someone, independent purpose of getting money 
2. Independent felony 

a. Is the felony an integral step toward killing someone? 

b. If you have to prove malice for the felony, don’t use the felony-murder rule

c. Felony can’t just be a step toward committing murder 

d. Independent purpose for felony – does not merge 

i. Look at definition of felony 

ii. Is there a separate purpose in committing felony? 

iii. Does it already require proof of malice (“under circumstances likely to cause grievous bodily harm”) 

e. BARKRM qualifies, except for burglary with intent to kill 
3. During the course of and in furtherance of the felony 

a. Timing Issue 

i. Felony begins with preparation (planning) and ends with escape (place where you are safe) 

b. Who does the killing 

i. Agency Theory (CA) – don’t by felon/co-felon (bullet has to come from them) 

a. Some agency theory jurisdictions use the proximate cause theory for shield cases only 

b. State v. Canola (1977)
· 4 felons show up to commit a robbery 

· Canola is part of the felon gang – didn’t shoot anyone 

· Owner of store & co-felon dies 

· Using Agency theory, not responsible for death of co-felon because the store owner shot and killed him 
ii. Proximate Cause Theory [Prosecution prefers] 

· Whose actions are really responsible for the death?

· Felons actions caused the death 

· Apply felony-murder in situations where death is not by the hand of the felon 

iii. Provocative Act Doctrine (police shootouts)

a. Not felony-murder 

b. Implied malice approach – only need it in an Agency Theory jurisdiction 

c. Creating/provoking an atmosphere of malice – the more restrained the police are, and the more active the felons are ( malice 

d. Provocative act created atmosphere of malice

a. People v. Caldwell – used Provocative Act Doctrine

· CA uses agency theory – death has to occur at hands of co-felon 

· Can’t use felony-murder rule because police shot, but can get them on malice (implied malice) 

· The felon’s acts (provocative acts done with malice) led to Belvin’s death 

· Had implied malice (gross disregard for human life) 

· Enough provocation to show malice (gross disregard for human life) 

c. Who is killed 

i. Death of co-felon is not in furtherance of felony ( doesn’t help the felony 

ii. Justified – “he had it coming” 

iii. Two theories:

· Some jurisdictions: Does not apply to co-felons (justifiable homicide) 
· Other jurisdictions (CA): use the felony-murder doctrine (their lives aren’t inherently worthless) 
· Tison v. Arizona (1987) 

	Conviction  
	Gary (Dad)
	Greenwalt (prison cellmate)  
	Two defendants (brothers)

	First-degree (Premeditation) 
	Yes 
	Yes 
	No; most likely get involuntary manslaughter (should’ve realized)

	Felony-Murder 

(Kidnapping)
	Yes, M1 charge 
	Yes, M1 charge 
	Yes, M1 charge 


· Either way Gary Tison goes down for first-degree murder
· However, the two brothers will most likely only get involuntary manslaughter under traditional malice approach 

· No premeditation (no first-degree)

· No intent to kill, gross recklessness = hard argument 

· Under felony-murder rule, can get first-degree murder charge 

· Kidnapping (inherently dangerous and independent felony) 

· Both agency and proximate cause 
g. Causation 

	Causation  

	Step 1 
	Actual Cause 

· “But for” 

· Link in chain of causation 

	Step 2
	Proximate Cause 

· Harm foreseeable enough to hold defendant culpable? 

	Step 3 
	Intervening Acts

· Foreseeable?

· Should intervening acts excuse the defendant from responsibility for harm? 


i. Is defendant criminally responsible/culpable for crime that requires a result? 

1. No set rules, need to use common sense 
2. Transferred intent ( responsible for crime committed; intent transfers to victim who is harmed 
ii. Framework: 

1. Actual/But For Cause ( a link in the chain of causation; anything he did that led to that result 

a. Need not be only cause 

b. Need not be last cause 

c. Any link in chain of causation 

2. Legal/Proximate Cause ( “sufficiently direct” cause; was it sufficient to punish him? Is it sufficiently direct? Do we want to hold that person responsible? 
a. Foreseeability of harm (objective) 

i. A defendant does not ordinarily have to foresee the manner in which harm will result, only that there is likely to be such harm.

ii. It is sufficient if the defendant should have foreseen the ultimate harm that could occur. Defendant need not foresee exactly how that harm will occur.

b. Intervening Acts (Superseding?) 
i. Foreseeability [objective] – could you foresee it happening 

ii. Control – who really has control over situation 

iii. Policy – who do you want to punish [use purposes of punishment]
1) Act of nature 

a. Routine – doesn’t break the chain

b. Extraordinary – superseding 
2) Acts by another person

a. Victim (want you to foresee the most vulnerable; don’t blame victims) 

i. Conditions – don’t break chain 
ii. Acts (suicide) – it depends (Who has control/what is foreseeable that victims will do; also, who do you want to punish?) 

b. Medical care 

i. Neglect – doesn’t break chain 
ii. Intentional maltreatment/gross neglect (breaks the chain) – superseding 
c. Additional Perpetrator 

i. Related – responsible for each other’s actions; doesn’t break chain 
ii. Unrelated – who is the proximate cause?; may be “independent,” intervening act 
d. Complementary Human Action 

i. Ex. Drag racing, Russian roulette – complementing each other’s risky acts (mutual encouragement) 

· People v. Acosta (1991) – actual cause issue 
· While police were chasing the defendant, two helicopters involved in the pursuit collided and three occupants died 
· The threshold question for the court was whether defendant’s act of fleeing from the police was the “actual cause” of the deaths 

· But for the defendant’s act (fleeing the police), would the injury have occurred? 

· The court found that “but for Acosta’s conduct of fleeing the police, the helicopters would never have been in position for the crash.” 

· Therefore, Acosta’s actions were an actual cause of the crash 

· The court held that the probability of a two-helicopter collision was not so extraordinary as to be unforeseeable 
· People v. Arzon (1978) 
· The defendant set a fire on the fifth floor of a building. A separate fire broke out on the second floor and trapped the responding firefighters. One firefighter died. The court found both actual cause and proximate cause 

· Actual Cause: defendant’s fire was a link in the chain of events that resulted in the firefighter’s death. Had the defendant not set the fire, the firefighters would not have been at the building 

· Proximate Cause: It was foreseeable that firefighters would respond, exposing them to a life-threatening situation. Although technically a second fire led to the firefighter’s death, defendant should have foreseen the possibility of the harm. Defendant’s behavior sufficiently dangerous to impose criminal responsibility 

· NOTE: A defendant does not ordinarily have to foresee the manner in which harm will result, only that there is likely to be such harm. Here, it was not foreseeable that there would be a second fire, but injury from any fire was foreseeable

· People v. Kibbe (1974) 
· Defendants robbed an intoxicated victim and left him, with his clothing half-removed, by the side of a dark road in subfreezing temperatures. A passing truck struck and killed the victim. 

· Actual cause: “But for” defendants’ acts, the victim would not have been in a position to be struck by the passing truck 

· Proximate cause: Because it was easily foreseeable that the victim would die by the side of the road, it was not necessary that the exact manner of death (being struck by a truck) be foreseeable. Defendant’s conduct need not be the sole and exclusive factor in the victim’s death.

· NOTE: ordinarily, it is sufficient if the defendant should have foreseen the ultimate harm that could occur. Defendant need not foresee exactly how that harm will occur. 

· People v. Warner-Lambert Co. (1980) 
· Defendant corporation and several of its officers were indicted for manslaughter when a massive explosion at one of its factories killed an employee

· Although their insurance carrier had warned defendants that dangerous conditions existed in the factory, the court found insufficient evidence that an act by the defendants or their machinery triggered the deadly explosion. No one could prove how the explosion occurred. 

· Where the defendant is engaged in socially useful conduct, courts will be more strict in requiring not only proof that the harmful result was foreseeable, but also proof that the defendants could have foreseen the manner in which the harm occurred. 

· Regina v. Blaue (1975)
· Defendant refused blood transfusion because of religious beliefs 

· Defendant bears responsibility for the ultimate harm caused because the defendant must “take the victim as he finds him” 

· Defendant’s attack constituted the “but for” and proximate cause
· Foreseeable harm (could bleed out) and foreseeable that victim has religious beliefs that would cause her to refuse blood transfusion 

· Want to punish the defendant 

· People v. Campbell 
· Actual cause: gives the deceased a gun 

· Proximate cause:

· Harm is foreseeable 

· Intervening act: victim killing himself (also foreseeable) 

· Argument: didn’t have control, guy who killed himself had the control 

· Court: break in chain of causation ( preserving free will (victim had the control)

· Policy: issues of individual accountability control over your own life 

· Stephenson v. State 
· Actual cause: yes, kidnapped and inflicted wounds 

· Proximate cause: 

· Intervening act: victim took poison out of free will 

· Who caused the death? 

· Did he proximately cause the death? 

· State v. Preslar – broke chain of causation; left husband to go to father’s house and slept outside in the cold and died 

· In that society, not okay to run to daddy (belongs to husband now) 

· Rex v. Valade – didn’t break chain of causation; jumped out of window to escape rape  

· Foreseeable that victims will do extreme things to escape; defendant was in control 

· Commonwealth v. Root 
· Charged the other driver in drag race because we want to hold someone responsible when someone dies 

· Actual cause: yes 

· Proximate cause: 

· Harm is foreseeable

· Foreseeable to see truck driving (hit the deceased) 

· Free will – defendant drove into oncoming traffic 

· Victim’s own acts break the chain of causation 

· State v. McFadden 
· Drag racing case, but now innocent girl dies along with a driver 

· Both have foreseeability, driver had control

· Difference is the policy – who do we want to protect? 

· Commonwealth v. Atencio 
· Defendant played Russian roulette with the victim. 
· The court held that defendant’s mutual encouragement in a joint enterprise was sufficient to prove proximate cause

· Argument for second-degree murder (realized the risk) 

· Mutual encouragement – court doesn’t see victims act as an intervening act at all 

· Mutually pulling trigger, as if they all had their hands on the trigger 

· Policy: want to discourage this activity (purposes of punishment) 

IV. ANTICIPATORY OFFENSES 
a. Attempt  

	Attempt 

	Mens Rea 
	Purpose to commit crime 

· Knowledge insufficient 

· MPC (purpose or belief) 

	Actus Reus 
	Major Common Law tests 

· First Step 

· Last Step 

· Dangerous Proximity approach 

· Unequivocality  

MPC Test 

· Substantial step strongly corroborative of intent 

	Defenses  
	Abandonment 

· Not a defense at common law 

Renunciation 

· Complete and voluntary 

Impossibility 

· Factual vs. Legal 

· MPC approach 

· Should intervening acts excuse the defendant from responsibility for harm? 


i. Purposes of Punishment apply 

ii. Need to make sure they had the purpose to kill (highest level of mens rea) 
1. Mens rea – Purpose [C/L]

a. MPC: knowingly (don’t use it often
) 

i. Policy: just getting lucky that no one has died yet 

b. Traditionally want the highest level of mens rea 

2. Actus reus –

a. First Step 

i. Not usually going to use it 

ii. Not really sure of mens rea

iii. Inefficient way to use law enforcement 

iv. Can change mind 

b. Last Step 
i. Wait too long

ii. Put victim/law enforcement at risk 

c. Dangerous Proximity [modern common law; Justice Holmes] 
i. How much have they done 

ii. How much do they have left to do 

· Prosecution: argues everything they’ve done

· Defense: argues everything they still need to do 

d. Equivocality/Unequivocality Test
i. Whether action itself leaves you without doubt 

ii. Only thing you could intend is doing that crime 

iii. “Act speaks for itself” ( Res Ipsa Loquitor 

iv. By actions, can we tell exactly what you mean 

· Only purpose in doing those actions is to ______. 

· Example: McQuirter v. State (1953) 

· Danger: making assumptions; actions don’t really speak for themselves 

e. MPC: Substantial step [Dangerous Proximity] strongly corroborative of intent [Unequivocality Test] 
3. Punishment 

a. CA: punish half as much 

b. Most jurisdictions: punish same as completed crime 

i. MPC: it should be the same; hung up on mens rea – just got lucky

ii. Smallwood v. State (1996)
· Defendant who raped women knowing he had HIV was not guilty of attempted murder because he did not intend to kill his victims 
· Prosecution: knew he had HIV, knew he was giving it to the victims; only purpose in having unprotected sex is to transmit the disease 

· Not enough evidence to infer that he had the purpose to kill 

c. Can’t attempt a negligent crime 

i. Gross recklessness enough for completed crime, but not for attempt – unless it’s purpose how can we be sure we want to punish someone without the result 

ii. Only punishing mens rea, so we want to make sure defendant has the highest level of mens rea 

d. Attempted statutory rape: don’t need to know age 

i. All you need is purpose to have sex 

ii. Age is immaterial for completed crime, so immaterial for attempt 

iii. If you don’t need to know it for completed crime, then don’t need to know it for attempt 
e. Can have attempted voluntary manslaughter (purpose to kill); can’t have involuntary manslaughter (accidental killings) 
f. No attempted felony-murder 
i. People v. Rizzo (1927) 

· Defendant drove around looking for a particular payroll clerk to rob. He was armed and prepared to commit the robbery. However, because police apprehended him before he could find his prospective victim, the court found that his acts were “mere preparation.” 
· Got them too early 

ii. McQuirter v. State (1953) 

· Defendant was charged with attempt to commit an assault with intent to rape. Defendant, an African-American man, had simply followed a white woman down the street. Using racial stereotypes, the court believed that defendant’s actions sufficiently demonstrated a clear intent to attack the woman and supported the jury’s conviction of defendant for attempted assault. 
· Wanted to rape her because only reason a black man would follow a white woman (equivocality test) ( race plays a role; people interpreting defendant’s actions; playing into a certain narrative 

iii. United States v. Jackson (1977) 

· Defendant was charged with armed robbery. Planning to rob a bank, he and his co-conspirators drove to the bank location, removed their license plates, and brought a gun, tools, and disguises with which to commit the robbery. At that point, they were apprehended. The court held that defendants’ acts showed a “substantial step” taken toward committing the crime and corroborated defendants’ criminal intent as proven by the testimony of a cooperating co-conspirator. 
iii. Abandonment 

1. C/L – no abandonment defense 

2. Too late at last step (abandonment doesn’t make sense) 

3. Abandonment through renunciation: 

a. Defendant has an “affirmative defense” if he/she:

i. (1) Abandons the effort 

ii. (2) Fully and voluntarily 

iii. (3) Complete renunciation 

b. Not voluntary if motivated by:

i. Fear of getting caught 

ii. Postponing for more advantageous time 

iv. Impossibility
 

1. Defendant does all he can to commit the crime (last step: A.R.) – no question that defendant has the purpose to commit the crime

2. Can’t complete because of legal facts/circumstances 

3. Ex. Pickpocket ( attempt to steal, but can’t because it’s impossible if there’s no wallet in the pocket 

a. Purposes of punishment apply because next time there might be a wallet in the pocket 

	Factual Impossibility

[Have the mens rea]
	No defense 
	Mistake of Fact
[Negates mens rea]  
	Defense 

	Legal Impossibility 
	Defense 
	Mistake of Law
	No defense 


· People v. Jaffe (1906) 

· Defendant was charged with receiving stolen property. In fact, the property was not stolen. Because it was legally impossible for defendant to commit the crime, the court reversed defendant’s conviction. 

· However, this case may also be characterized as one of “factual impossibility.” The fact that the property was not stolen made it impossible for defendant to complete the crime. 

· Factual: impossible to buy stolen property when it’s not stolen (no defense) 

· Legal: it’s not illegal to buy goods that aren’t stolen (defense) 

· People v. Dlugash (1977) 

· Defendant was charged with attempted murder when he shot a victim who, according to the medical experts, was probably already dead. Even though it is not attempted murder to try to kill a dead person (i.e. legal impossibility), the court found that the case posed an issue of “factual impossibility” because it was factually impossible to try to kill someone who is already dead. Therefore, the defendant could be charged with attempt  

· Factual: impossible to try to kill someone already dead (no defense) 

· Legal: not illegal to shoot a dead person (defense) 

4. MPC 5.01(1)(a)

· General Rule: Impossibility is not a defense if it would be a crime if circumstances were as the defendant believed them to be [Do we want to give the person a break?] 

· Exception: 5.05(2) ( mitigation 
· Not a danger 
· Not a threat to society 
· Do we want to punish? Needed or deserved? 
· United States v. Berrigan (1973)

· An imprisoned Vietnam war resister was convicted of attempting to send letters contrary to prison regulations. Regulations required that such letters be sent only with the “knowledge and consent” of the warden. 
· Unbeknownst to the defendant, the warden had been monitoring defendant’s letters. The appellate court labeled the case as one of “legal impossibility” and reversed defendant’s conviction, stating “Attempting to do that which is not a crime is not attempting to commit a crime.” 

· Of course, it would have been just as easy for the court to label the situation as “factual impossibility” because if the facts had been as defendant believed them to be (i.e., the warden was unaware of his correspondence), he would have been guilty of the crime

· Factual impossibility: impossible to illegally send letters if the warden knows (no defense) 

· Legal impossibility: not illegal to send letters that the warden knows about (defense) 

· The best approach to impossibility situations is to analyze the facts according to this formula:  

· Step 1: Determine whether the elements of attempt have been met:

· Did the defendant have the purpose to commit a crime?

· Did the defendant take a “substantial step” toward committing that crime? 

· Step 2: Were there facts that were “unbeknownst” to the defendant that made it impossible for the defendant to complete the crime?

· If the facts were as defendant believed them to be, would defendant have been guilty of a crime? 

· If no law exists prohibiting defendant’s behavior, defendant may be excused under the doctrine of “true legal impossibility.” 

· If defendant made a mistake as to the legal status of some of his conduct but without such a mistake defendant would be violating the law, defendant’s “legal impossibility” should be treated more like factual impossibility and no defense provided. Defendant is guilty of attempt. 

· Under the Model Penal Code 

· Impossibility is generally not a defense 

· Defendant’s case may be mitigated if defendant’s actions are not dangerous on their face and do not need to be punished. 
V. ACCOMPLICE LIABILITY 

a. Aider and Abettor 

i. Accountable for someone else committing a crime 

ii. Exam: talk about principal first, then accomplice 

iii. Theory of complicity 

1. Crimes are more likely to happen if more people are involved 

2. Have the purpose to facilitate a crime (mens rea) 

3. All punishable at same level, but don’t necessarily get the same punishment 

a. Mandatory minimums: assumes everyone is equally guilty 

4. Assisting commission of a crime is responsible 

5. Purposes of punishment apply ( mens rea (purpose) 

6. Need purpose because a lot we do in life that can incidentally assist a crime 

7. *Can be an accomplice to an attempt 

8. Accomplice doesn’t need to know exactly how a crime will be completed 

9. Principal doesn’t need to know about aider and abettor (example: cutting power lines as someone robs a store) 

10. Don’t need to convict the principal to convict the accomplice 

a. On exam, start with principal then accomplice 

b. Culpable, but unconvicted, principals 

i. Immunity 

ii. Separate defenses 

iii. Separate juries 

11. Involvement doesn’t have to make a difference 

iv. Requirements:

1. A.R. = Help 

a. Don’t need much 

b. Encouragement sufficient 

c. Principal need not know person is aiding 

d. Presence is enough if prior agreement 

2. M.R. = 1) Knowingly help and 2) Purpose for the crime to succeed 

a. Serious crime ( knowing 

b. Strict Liability ( jurisdictional split (Don’t need to know things that principal does not need to know) 
c. Reasonably foreseeable offenses/consequences [objective] – If different crime committed, need to determine if “reasonably foreseeable” or “natural and probable” result  

d. Negligent – same M.R. as principal (i.e. Drag racing) 

e. Duty to rescue and you don’t 

f. Effect of help not enough; mere presence generally not enough 

g. Must be “purposely,” not just “knowingly” 



C/L: 

· Principal 1st Degree – actual perpetrator 

· Principal 2nd Degree – aider and abettor 

· Accessory before the fact – helps before the crime 

---------------------
· Accessory after the fact – helps after the crime [not as instrumental] 

· Hicks v. United States (1893) 
· The defendant was accused of murder for allegedly encouraging his friend, Stand Rowe, to kill the victim, Andrew Colvard. Told the victim to take off his hat and die like a man 
· Need to do something that knowingly helps and have purpose for the crime to succeed 

· Mere presence at the commission of a crime is ordinarily insufficient to constitute aiding and abetting. However, if a defendant agrees in advance to be present in order to provide moral support or assistance to the principal, accomplice liability is established. 

· Hypo: microphone picks up words said under breath 

· Have the purpose

· Don’t knowingly know it will help 

· State v. Gladstone (1970)
· Gladstone was charged with aiding and abetting the unlawful sale of marijuana. A police informant, Thompson, had approached Gladstone and tried to buy some marijuana. Gladstone answered that he did not have enough to sell but volunteered the name of another person, Kent, who might be willing to sell. Gladstone then gave Thompson Kent’s address and drew a map to his residence.

· The court reversed Gladstone’s conviction for aiding and abetting Kent’s unlawful sale of marijuana. Even though Gladstone knew that Kent would probably sell marijuana to Thompson, the court found the evidence insufficient to show that he had a “purposive attitude” toward the sale. 

· In Gladstone, the court emphasizes that the defendant was not charged with aiding and abetting the purchase of marijuana, but with Kent’s sale of it. But charging the case differently would not have made a difference. In either case, the key question was whether Gladstone indifferently provided information that helped a crime or whether he did so with the purpose of promoting or facilitating its commission. 

· Court says the nexus is missing; need purpose for crime to succeed 

· A lot of thigs we do incidentally that we knowingly do ( drop it down to knowing, then a lot of people can be criminally charged as an accomplice 

· Evidence to prove a nexus:
· Evidence that they had an agreement to get a cut of the sales by referral (add facts to show it is their purpose) 

· United States v. Fountain (1985) 
· Defendant lifted his shirt to reveal a knife which another inmate then seized and used to stab a guard. Because of the seriousness of the crime, knowing assistance was sufficient to prove accomplice liability 

· The only purpose to give him the knife is to kill

· People v. Luparello (1987) 

· The defendant asked friends to help him obtain information regarding his former lover “at any cost.” The friends killed a person in an effort to obtain the information. Defendant was convicted of murder because the killing was considered reasonably foreseeable given defendant’s request. 
· Luparello was negligent ( should have realized the risk, but charged with first-degree murder 

· Concurrence: thinks punishment should be involuntary manslaughter 

· Don’t need to know exactly how principal will commit the crime; Accomplice doesn’t need to know exactly how a crime will be completed 

· *Argue reasonably foreseeable from both sides 

· Roy v. United States (1995)
· The defendant helped set up an undercover handgun sale. This involvement was insufficient to find Roy guilty of the later robbery because there was no evidence that Roy intended that robbery to occur. Government could not succeed simply by arguing that such a robbery can occur “in the ordinary course of things.” 

· Not reasonably foreseeable especially with difference in punishment 

· Drag racing: usually involuntary manslaughter (gross negligence)

· Negligent/same mens rea as the principal ( use causation to make them responsible, instead of accomplice liability 

· Wilcox v. Jeffery (1951) 
· The defendant was a jazz magazine publisher who attended the concert of a foreign saxophonist illegally performing in England. The court upheld defendant’s conviction for aiding and abetting the saxophonist’s violation of immigration labor laws because defendant’s presence at the concert, together with his positive act of buying a ticket, served as a form of encouragement. 
· Help doesn’t have to make a difference – involvement doesn’t have to make a difference 

· State v. Tally (1894)

· A group of men set out to kill the victim. The defendant took steps to prevent the victim from receiving warning of the attack. Even though it is likely that the victim would have been killed even if there had been a warning, the defendant was an aider and abettor because he performed an act of assistance, which made it more likely that the crime would succeed. 

· Don’t need to convict the principal to convict the accomplice 
b. Conspiracy 

	Conspiracy 

	Actus Reus  
	Agreement (express or implied)  

	Mens Rea  
	(1) Intent to agree

(2) Purpose for crime to succeed  

	Overt Act 
	Not required at common law; can be any act by any co-conspirator in furtherance of conspiracy 

	Parties 

	Gebardi Rule
	Persons protected by statute are ineligible 

	Wharton Rule
	If substantive crime requires at least two persons, no conspiracy (i.e. dueling) 

	Bilateral Rule
	Conspiracy only exists if there are two or more persons eligible for prosecution 

· Feigned conspirator? 

· Acquittal of all co-conspirators? 

	Unilateral Rule (MPC)
	One party intending to commit crime is sufficient 

	Consequences of Joining Conspiracy 

	Co-Conspirator Liability

Conspiracy a separate crime 
	Pinkerton liability for all crimes by co-conspirators in furtherance of conspiracy.

A defendant may be guilty of conspiracy and the substantive crime that was the object of the conspiracy. 

	Procedural consequences
	Hearsay admissible as co-conspirator statements; extension of statute of limitations; broader venue 

	Scope of Conspiracy 

	Duration 
	A conspiracy begins at the time of agreement and continues until either the goals of the conspiracy are accomplished or the conspiracy is abandoned 

	Wheel 
	Individuals connected through a common middleman must be tied together in a common venture to constitute one conspiracy 

	Chain
	Individuals along a common distribution chain are considered one conspiracy 

	Defenses to Conspiracy

	Abandonment 
	When all conspirators abandon a conspiracy, the conspiracy is over. However, conspirators are still responsible for their original unlawful agreement

	Withdrawal 
	Common Law 
· Still responsible for original crime of conspiracy 

· Ends liability for co-conspirator crimes 

· Must notify co-conspirators 

MPC 

· Ends liability for co-conspirator acts 

· Must notify co-conspirators or police

	Renunciation 
	MPC 
· If conspiracy is thwarted, defendant can avoid liability for original conspiracy 


i. “An agreement between two or more persons to commit a crime.”
  

ii. Inchoate crime – even though you may not complete 
iii. Different than attempt: conspiracy at the beginning need substantial step 

iv. Conspiracy is a separate crime/charge 

1. Attempt merges with completed event 

v. Accomplice liability – responsible for acts of co-conspirators 

1. Difference: automatic responsibility 

vi. Elements:

1. A.R. – agreement
 

a. Doesn’t need to be expressed, can be tacit (implied) 

b. Express or inferred from concerted action 

c. All co-conspirators need not agree at same time or know each other

2. M.R. – 

a. Knowingly (intend to) agree 

b. Purpose for the crime to succeed 

i. Prove Purpose: 

· (1) Direct evidence 

· (2) Circumstantial evidence [“stake in the venture” – makes it your purpose]

· profit (off the crime – inflated prices)

· no legitimate use for services [McLaughlin, Shaw]

· grossly disproportionate volume of illegal business 
3. Overt Act ( any act by any co-conspirator that shows act is moving conspiracy forward 
a. Show crime is underway 

b. Doesn’t need to be illegal 
c. All you need to do is prove one 

d. Can be an overt act before you joined conspiracy 

vii. Who qualifies to be counted as part of conspiracy?

1. Gebardi Rule ( victim does not qualify [Mann Act] 
a. Does not include persons protected as “victims” under statute 

2. Wharton Rule ( not applied if the substantive crime requires 2 

a. Do not charge conspiracy when crime necessarily requires two persons 

· Gebardi v. United States (1932) 
· A man and woman were charged with conspiring to violate the Mann Act because they agreed to cross state lines to have sex. The Mann Act was designed to protect women. Accordingly, a woman who consents to cross state lines for sex cannot be charged with conspiring to violate the Act. 
· Woman doesn’t qualify as a co-conspirator ( the victim does not qualify
· Don’t punish people trying to protect with legislation 
· Wharton Rule 
· Bribery
· Dueling 
· Drugs (buyer and seller) 
· Not applied if all you have is two; depends on whether legislature thinks it should apply 
· No double-counting conspiracy and substantive offense 
· United States v. Alvarez (1981) 

· Convicted as a co-conspirator for nodding and smiling 
· Defendant was charged with being part of conspiracy to import marijuana. Although defendant never said he was part of the conspiracy, his willingness to help unload the shipment was sufficient proof that he agreed to take part in the scheme 

· People v. Lauria (1967)

· Defendant ran a telephone answering service used by prostitutes. Defendant knew that prostitutes used the service because he engaged one of their services. 

· The court held that knowledge alone was insufficient to establish the mens rea for conspiracy. Rather, prosecutors needed to prove defendant had a stake in the venture or otherwise had the purpose to facilitate prostitution. 

3. Unilateral v. bilateral approach 

a. Unilateral: MPC – have the mens rea for the crime 
b. Bilateral: Fed./ Common Law – need two people who might commit the crime ( “two guilty minds” 
· Garcia v. State (1979) 

· Defendant asks a person she believes to be a “hit man” to kill her husband. Unbeknownst to defendant, the hit man is an undercover police officer. Under the bilateral rule, defendant could not be charged with conspiracy. However, under the MPC unilateral rule, a conspiracy charge would be appropriate. 

viii. Co-Conspirator Liability – no mens rea, not retroactive 
1. Pinkerton Doctrine 

a. Co-conspirator automatically guilty of criminal acts of co-conspirators in furtherance of conspiracy 

b. Need not do anything to help 

c. Need not even know co-conspirator will commit that crime 

d. All co-conspirators are responsible for substantive crimes of other co-conspirators in furtherance of the conspiracy 

i. Defense: wasn’t in furtherance of the conspiracy

e. MPC rejects it (hooked on mens rea) – violates principal of criminal liability 

2. Kotteakos v. United States (1946) – wheel
 

a. 32 defendants used the same loan broker, Brown, to obtain false loans. Other than using the same loan broker, many of the individual borrowers had no other connection. The government sought to try all of the defendants in one conspiracy and charge them with the substantive crimes of one another. 


i. Court held that the defendants were involved in smaller individual conspiracies and not the one large conspiracy charged by the government 

b. Do we have a single conspiracy or many separate? 

c. If all one conspiracy, then guilty of all substantive crimes. 

d. Rim is missing for individual conspiracy – no common venture, stake in common venture 

i. What connects the spokes? “common venture” 

3. Anderson v. Superior Court (1947) – wheel 

a. An illegal abortionist paid 17 persons to refer pregnant women to him. Defendant Anderson was one of the persons hired to make referrals. The court found one conspiracy with the abortionist at the hub of the conspiracy. Defendant Anderson was tied to the other spokes of the wheel because they all shared a common interest in keeping the abortionist in business. 
b. Create the rim ( abortionist only survives/stays in business by several people sending patients 

i. Know other people doing this 

ii. To keep the person in business 

iii. Business doesn’t survive without other referrals 

4. Bruno & Borelli cases – drug conspiracies = chain 

a. Manufacturer ( importer ( distributor ( retailer 

i. One conspiracy – all dependent upon each other 

b. Pinkerton theory gets them to snitch 

c. Competitors can be in one conspiracy 

i. All invested in the cooperation/success of the entire operation; even if competitors 

5. Wheel: work outside in 

6. Chain: work bottom up 
ix. Conspiracy ends when activity ceases ( common law can’t abandon conspiracy, only co-conspirator liability  

1. Abandonment [5.03(7)(c)]; Renunciation [5.03(6)] 

a. To avoid co-conspirator liability 

i. Full and voluntary renunciation 

ii. Must notify co-conspirators 

· Not enough just to not show up 

· This stops Pinkerton liability, but still liable for original conspiracy 

b. To avoid conspiracy charge (not available at common law) 

i. Full and voluntary renunciation 

ii. Must notify co-conspirator or police 

iii. Must thwart conspiracy (prevent it)
VI. DEFENSES 
a. Self-Defense

i. Justification out of necessity 
1. Self-defense is a type of necessity ( no other option 

ii. Don’t need to be right to use self-defense, just need to be reasonable 

iii. Elements:

1. Threat of death or SBH, or some type of felony where death is likely (rape, kidnapping, etc.) [MPC] 
a. Honest fear (subjective) 
b. Reasonable fear (objective) [need to decide standard for society because saying it’s justified] 

i. Common law: Reasonable person in the defendant’s situation would act 

· Prior experiences 

· Physical attributes of attacker and victim 

· Defendant’s relevant knowledge of the attacker 

ii. Why? ( no one acts completely reasonable in the face of danger

iii. Honest, unreasonable fear = imperfect self-defense ( voluntary manslaughter 

· Race may be a factor if the ordinary person would consider it a factor

· Domestic abuse – majority of courts allow it 

iv. MPC [most subjective approach] if your fear is wrong then you get punished by the amount of mens rea (if wrong then reckless or negligent) 
· Goetz case 
2. Imminent 
a. CL: Completely objective [here & now] ( Norman 

b. Modern common law: Reasonable person would believe it is imminent [tend to use] 

c. MPC: Subjective [inevitable] – (BWS: defendant believes it is imminent) 
3. No excessive force 

a. Proportional 

b. Only use lethal force when facing lethal force 

4. Duty to retreat [before using lethal force] 
i. Only when planning to use lethal force 

ii. May stand ground when defending with non-lethal force 

iii. No duty to retreat in own home (“Castle Rule”) 

b. C/L: Duty to retreat 
c. Exceptions:

i. Castle (home) 

ii. Stand your ground laws (streets)

· Incentivizes violence 

· Situations more likely to escalate

· Increase in homicides from stand your ground 

· *Policy question: should we get rid of these laws? 
d. Duty to retreat is only applicable when they can get to safety (safely retreat) 

e. When does duty begin?

i. We don’t know 

ii. Prosecution v. defense will argue it 
5. No initial aggressor 

a. The first to use some type of violence 

b. Don’t get to create your own self-defense 

c. Instigator v. aggressor (first to show act of force or violence) 

i. Initial aggressor may use non-deadly force 

ii. Initial aggressor may reclaim the right to use self-defense by communicating to the other person his intent to withdraw
· (1) communicating that you want to withdraw, and then 

· (2) attempting to do so in good faith 

iv. Jurisdictions take different approaches if using self-defense and kill a third person 
1. Some full defense 

2. Some lesser level of homicide 

v. Defense of Another 

1. Traditional approach: stand in the shoes of the person being attacked, if they were entitled to use self-defense, then you can use self-defense 

2. Modern approach: reasonable belief that the person was entitled to self-defense 

vi. Defense of Property 

1. Rule: can’t use deadly force just to protect property 

vii. Use of force in law enforcement 

1. Can’t use deadly force against misdemeanors 

2. Tennessee v. Garner ( can’t use deadly force to prevent a felon’s escape; needs to pose a threat of death or SBH to officers or others 
a. Evidence that felon is armed

b. Evidence that felon just committed a crime involving violence 

3. Officer needs to identify why that person is a threat to others 

· State v. Kelly (1984) 
· Gladys Kelly stabbed her husband with a pair of scissors. On the day of the stabbing, Mr. Kelly was drunk, grabbed the collar of her dress, and the two fell to the ground. He choked her, punched or hit her face, and bit her leg.  
· Should we think of a reasonable person with Gladys’ life experience? 
· Allows testimony about BWS ( helps with how Gladys perceive the situation 
· Teach jury what defendant’s situation was like 
· What would a reasonable person do in this life situation? 
· State v. Norman (1989)
· Premeditated – goes and gets the gun and shoots her husband in the back of his head 
· Wants expert testimony to prove it was an imminent threat 
· Since the husband was asleep, it cannot objectively be imminent (self-help) 
· Dissent: doesn’t want to punish her; should consider the defendant’s belief of the impending nature of the threat 
· State v. Abbott (1961) 
· United States v. Peterson (1973) 
· Don’t get to create your own self-defense 
· Defendant was safe and came back with a gun ( he became the aggressor 
· People v. Ceballos (1974)
· Spring gun protecting property 
· Property owner on trial for using deadly force 
· Life is more important/valuable than property ( can’t use deadly force to protect property 
· Ceballos’ argument: if he was home he could’ve used lethal force 
· Gun doesn’t make evaluation 
· Hypo: While at work, a person breaks into your house and gets eaten by a vicious guard dog. Do you get self-defense?
· No, like a spring gun the dog does not evaluate. 
· Doesn’t matter if you warned them (i.e. a sign) 
b. Necessity 

i. Justification theory – you made the right choice 
ii. Narrow defense; supposed to be the exception 

iii. No necessity defense in homicide cases 

iv. Last resort, follow/use all lawful alternatives 

v. Economic necessity is never allowed 

vi. Elements:

1. Choice of evils 

a. Identify factual circumstances 
2. No apparent alternatives 

a. Prison escape: must surrender after escape 

3. Choose lesser harm 

a. Do you have to be right or reasonable?

b. C/L: have to be right 

c. Modern: reasonable, make the choice the rest of us would want you to make 

d. Life > Property 

e. Live v. Life 

i. Can’t say more lives is greater than fewer lives 

ii. Most jurisdictions don’t give a necessity defense in homicide cases 

iii. More lives > fewer lives ( MPC: Yes ; C/L: No 

4. Harm must be imminent

a. C/L: here and now 

b. MPC: no requirement 

c. (tend to use) reasonable person believes it is imminent 

5. Defendant cannot bring upon self 

a. By definition, you had choices 

b. This is for unexpected situations where you’re in between a rock and a hard place 

6. No contrary legislation 

a. Legislature has already done the weighing ( decided the lesser evil, so you don’t get to choose 

b. Necessity only when they haven’t thought of/enacted legislation 

c. Civil disobedience cases 

· People v. Unger (1977) 
· Arguing jury instruction 

· 1. Choice of evils: sexual assault v. escape 

· 2. No apparent alternatives ( it was escalating; reported it earlier and nothing happened

· Prosecution: didn’t alert prison guards after escaping; need notification requirement or else everyone will use this to escape 

· United States v. Schoon (1992) 

· Thirty people, including appellants, gained admittance to the IRS office in Tucson, where they chanted “keep America’s tax dollars out of El Salvador,” splashed simulated blood on the counters, walls, and carpeting, and generally obstructed the office’s operation. They were arrested. At bench trial, appellants proffered testimony about conditions in El Salvador as the motivation for their conduct. They attempted to assert the necessity defense, essentially contending that their acts in protest of American involvement in El Salvador were necessary to avoid further bloodshed in that country. 

· 1. Choice of evils = bloodshed in El Salvador v. destroying property 

· 2. Alternatives ( democratic process; protest legislation; voting

· 3. Choose lesser harm ( throwing blood less than deaths in El Salvador 

· 4. Harm imminent – debatable; gets murky 

· 5. Bring upon themselves – sort of 

· 6. No contrary legislation ( there is contrary legislation
· If we have contrary legislation, then already made a choice can’t nullify it themselves 

· Legislature has already done this balancing – decided this was the lesser harm 

· Public Committee Against Torture v. State of Israel (1999)

· ticking time bomb argument 

· not going to say in advance it is okay; not authorizing conduct 

· In an individual case may reconsider and accept necessity 
c. Duress 

i. Excuse theory 

ii. Coercion 

iii. Basic difference from necessity: didn’t necessarily make the right choice ( understand why he made that choice, purposes of punishment don’t align, don’t know if it is the lesser harm 

iv. Can’t use duress to kill innocent person 

v. No economic duress (losing job) 
vi. CA: duress not for murder and doesn’t mitigate charge 

	Common Law
	MPC

	1. Threat of present, imminent and pending harm [strict]
	1. No separate imminence requirement/factor 

	2. To defendant or others close 
	2. Same – person or someone close to them 

	3. Type of harm: death or SBH
	3. unlawful force (more flexible) – might include burning down house even if people aren’t in them 

	4. Such fear that ordinary person might yield (objective) 
	4. person in defendant’s situation could not resist (objective) 
· Can put jurors in defendant’s shoes 


Limitations: 

1. Cannot put yourself in situation (i.e. joining a gang) 

2. Cannot use for murder 

a. BWS? It depends; some courts allow it, some don’t 

i. Need to put ourselves in her shoes 

ii. No hurting innocent third-party 

iii. Concern is that everyone has difficulty in their lives 

b. MPC: 
i. No limitation for homicides 

ii. type of threat = sliding scale 


Lesser crime, lesser threat

more serious threat, more serious crime 
· United States v. Fleming (1957)

· Other soldiers in his situation went into caves and went onto march ( worked against him

· His ordinary person is someone of great courage 

· Here, Common Law may have worked in his favor more 

· In defendant’s situation (MPC) can make it more challenging if other people are more courageous 
d. Insanity 

i. Excuse theory – didn’t make the right choice 

ii. Why excuse? ( Purposes of Punishment (able to make right choice from free will and choose to make wrong choice; make choice from healthy place) 

iii. Insanity – legal term 

iv. Incompetence – legal term 

1. Defense has to raise incompetency 

v. Insanity v. Competency 

1. Insanity = time of crime 

a. Insanity is a fixed point of time 

b. Temporary insanity is just a phrase to say we don’t believe it 

2. Competency = time of trial 

a. Dusky standard 

i. Consult with lawyer 

ii. Rational understanding of procedure 

vi. Mental retardation is not the same as insanity ( can’t be used for execution 

vii. Sell case: forced medication to render a defendant to stand trial if found incompetent, go to mental hospital and made better

viii. Historically: would not execute the insane 

1. Retribution doesn’t apply if they don’t know what they did wrong 

a. Ecclesiastic courts ( need to repent/confess before being put to death 

2. Deterrence doesn’t apply 

a. Need a sane defendant for general deterrence

b. To liken yourself to the defendant, or else people say they are not like them 

3. Incapacitation – put them in a mental hospital 

a. Difference between punishment and committed?

i. Get treatment 

ii. Not stigmatized as a criminal  

· King v. Porter (1933)

· Define insanity narrowly so people can’t use it 

· Only when mental problems so extreme that purposes of punishment can’t apply 

· M’Naghten’s case (1843) 
· Insanity defense ( get acquitted
· Used psychiatric experts 
· Requirements: 
	Common Law
	MPC [4.01]

	1. Defendant presumed sane
	1. Defendant presumed sane  

	2. Defendant must prove (affirmative defense)  

a) At the time of the crime 

b) Defendant has disease or defect of the mind 

c) Defendant does not know the nature and quality of the act OR defendant did not know act was wrong [goes to cognitive test in MPC]
d) Irresistible impulse [goes to volitional prong of MPC] 
e) Deific decree/command [goes to cognitive test in MPC]
	2. Defendant must prove (affirmative defense) 

a) At the time of the crime 

b) Defendant has disease or defect of the mind 

c) Lacks substantial capacity 

a. To appreciate the wrongfulness of conduct [cognitive test] OR
b. To conform conduct to requirements of law [volitional prong]


· Is it a disease or defect?
· Factors:

· Verifiable symptoms 

· Medical history

· Number of cases

· Easily faked?

· Stigma?

· Brought upon self? 

· Other policy concerns? 

e. Diminished Capacity 

i. Drops level of mens rea 

ii. 3 approaches:

1. Clark – no defense 

2. Brawner – reduce specific intent crime to general intent crime [M1 ( M2]

a. Only if there is a lesser crime that you can be charged for 

3. MPC – can use to prove no mens rea for any crime 

f. Intoxication 

i. Involuntary intoxication [full defense] 

1. Duress 

2. Don’t realize ingesting 

3. Pathological effect 

ii. Voluntary intoxication [partial defense] 

1. Drop specific intent to general intent (even under MPC) 

2. Not applicable to reckless crimes ( don’t need full faculties to hit someone 

iii. Intoxication also comes into play at sentencing 

a. People v. Hood (1969)

i. Need to be drunk
ii. Faculties are so impaired “prostration of the faculties”

iii. Assault with deadly weapon ( general intent 

iv. Is this a crime where you need sophisticated, deliberate, cool thought? 

b. Regina v. Kingston (1994)

i. Keep in mind causation/accomplice

ii. Pedophile case 

iii. Some: he had already informed the intent before getting drugged

iv. Others: we don’t know if he had the intent 

VII. RAPE
a. Definition: sex without consent by force, threat or intimidation. 

VIII. PUNISHMENT REVISITED 
Utilitarian





Automaton  





Give up freedom to take on responsibility 





To prove mens rea use the following: 


Motive (underlying reason for crime)  


Defendant’s statements 


Actions 








Strict Liability crime 


Language of statute 


Legislative history


Policy 





Prosecutor must prove MR					S/L mens rea is irrelevant 





∆ must prove by clear and convincing evidence – good faith mistake 





MPC: Voluntary Manslaughter 


EED 


Reasonable explanation for disturbance ( viewpoint of defendant 





Argue why old common law standard should not apply 





Is this the type of crime where the doctrine works? 





Old common law 





Treated the same; responsible for the crime 








� EXAM TIP: when asked whether a sentence is proper, evaluate the sentence under all theories of punishment 


� Premise of deterrence is that defendants weigh advantages and disadvantages of their acts before committing a crime (punishment increases costs of criminal behavior and thereby provides disincentive to commit future crimes) 


� AR: physical act + MR: mental state + (circumstance: i.e. location) + (result: harm caused) = CRIME (elements = things the prosecution has to prove beyond a reasonable doubt)


� EXAM TIP: Always start analysis of whether crime exists by first evaluating whether there was a valid actus reus for the crime


� Focuses on levels of awareness and intentionality with which the defendant acted, e.g., Did the defendant purposely cause a harm or was the harm the result of defendant’s carelessness? 


� Ignorance or mistake of fact precludes criminal liability if the mistake means the defendant lacks a mental state essential to the crime charged. 


� EXAM TIP: “Jurisdictional” elements are the same as “nonmaterial” elements. 


� If a crime is not a strict liability offense, but not specific level of mens rea is required by the statute, the default level of culpability is recklessness. 


� EXAM TIP: In analyzing a fact scenario to determine which, if any, offense has been committed, always start with the highest level of homicide and determine whether its mens rea requirement has been satisfied. Then systematically work down through the other levels of homicide. 


� EXAM TIP: on test examine 1st Degree/Premeditation using both approaches (Carroll and Guthrie/Anderson). Even though proof of manner, motive, and planning is required only under the Anderson approach, it is also helpful to examine these factors when analyzing purposeful conduct under Carroll approach. Anderson and Carroll represent the ends of a continuum describing how much deliberation a defendant must engage in to be guilty of premeditated murder. 


� EXAM TIP: If a defendant takes too much time to respond to an act of provocation, the prosecution may argue that passions have cooled and defendant’s reaction was “premeditated” revenge constituting first-degree murder. 


� EXAM TIP: Go through all three approaches: Categorical, Camplin, MPC/Casassa/EED 


� EXAM TIP: If the factual scenario of an exam contains both a felony and a death, students should discuss homicide under both the traditional mens rea analysis and the felony-murder analysis. 


� If a felony is not evaluated in the abstract, but according to the results in each case where prosecutors are seeking to use the felony-murder doctrine, then every such felony will be considered dangerous because a death occurred. 


� EXAM TIP: If the defendant just wants to scare the victim or play a practical joke, there is no attempt even if the defendant comes dangerously close to harming the victim. Under the common law, the defendant must have the purpose to accomplish the crime. Under the MPC, knowledge of the likely harmful result is sufficient. 


� EXAM TIP: Start with Attempt (Is defendant guilty of attempt?), then go to Impossibility (Is it factual or legal impossibility?), and, finally, the MPC approach. (If the circumstances were as D believed them to be, would there be a crime? Should charge be mitigated or dismissed because D or D’s actions pose little risk of violating the law or danger to others?) 


� Whenever a fact pattern includes two individuals participating in criminal activity, students should analyze the problem for both accomplice liability and co-conspirator liability. 


� Agreement may be demonstrated by words, actions, similar motives, or gestures like a nod, wink, or handshake. 


� EXAM TIP: another common example of a defective wheel conspiracy (spokes not connected by a “rim”) is the “fence” in a receiving stolen property scheme. Several thieves may sell their stolen property to the same person, but they are not all in the same conspiracy. Rather, each thief has his or her own conspiracy with the fence who disposes of the stolen goods. 
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