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I. INTRODUCTION

1. Theories of Punishment
a. Retributive: punishment is deserved because criminal engaged in wrongful act
b. Utilitarian: punishment is used to deter the commission of future offenses

c. Purposes of Punishment 

i. Retribution
1. Person must be punished because they willfully broke society’s rules; they owe a debt to society 
2. Problems: based on subjective morality; inconsistent; backward-looking
3. Regina v. Dudley and Stephens: court held that this was murder because retribution demands that people who kill are punished
ii. Deterrence
1. General deterrence: hold defendant up as an example to prevent others from committing the same crime

2. Special deterrence: discourage defendant from committing his crime.

3. Problems: doesn’t necessarily work; Kantian criticism of using people as a means to an end; assumes that humans are rational actors; assumes criminals do cost-benefit analysis; punishment is not always the reason for deterrence (morality plays bigger role) 
iii. Incapacitation
1. Prevents defendant from committing crimes by putting him away

2. Problems: can still commit crimes in prison; do we know enough about human behavior to be able to predict what an offender will do in the future; not enough resources 
iv. Rehabilitation
1. Problems: prison can induce criminality; some people have no desire to be rehabilitated; lack of resources
2. Theories of Crime
a. Problem: how do we decide what to punish?
i. How do we determine society’s morality?
ii. What are the downsides to overcriminalization?
iii. Lawrence v. Texas: notions of crime are driven by morality
b. Problem of “victimless” crimes
c. Criminalizing bullying?
3. Legality 

a. nulla poena sine lege – no punishment without law
b. General Rule: The principle of legality states that you can only be convicted of a previously established law. That law must be announced in reasonably clear terms
i. Commonwealth v. Mochan: defendant was convicted after calling and harassing a woman via telephone. The court held that the act was injurious enough to the public to warrant conviction. However, this was not an actual crime. Crimes can’t be crimes just because they violate morality. They must be designated as actual crimes. 
c. Rule of Lenity: when a law is ambiguous, defendant gets the benefit of the doubt. 
i. Why? It does not serve the purposes of punishment if someone did not mean to break the law
ii. McBoyle v. United States: Defendant knowingly transported a stolen plane across state lines. However, it was unclear whether or not airplanes were included under the statute that prohibited transportation of certain vehicles. The court held that a fair warning should be given to the world in language that the common world will understand, of what the law intends to do if a certain line is passed. Court employs rule of lenity to acquit defendant.
4. Criminal Justice System

a. Felony (malum in se) vs. Misdemeanor (malum prohibitum): 
i. Felony: more than one year in prison
ii. Misdemeanor: one year or less in prison
b. Downsides of Overcriminalization: 
i. Discriminatory enforcement
ii. Overburdens the system
iii. Lack of respect for the law (devalues serious crimes) 
II. ELEMENTS OF CRIME 

1. Elements of a Crime

a. Actus Reus + Mens Rea + [Circumstance] + [Result] = Crime
b. Element: a requirement that must be proven by the prosecution beyond a reasonable doubt in order to establish guilt
c. Most frequent defense: prosecution did not prove an element beyond a reasonable doubt
2. Actus Reus
a. General Rule: A person is not guilty of an offense unless his liability is based on conduct that includes a voluntary act or the omission to perform an act of which he is physically capable.
i. Why? There is no deterrent effect is an act is involuntary.
b. Positive Acts

i. Why require an act?

1. You have not caused any harm by fantasizing

2. Haven’t taken any steps toward causing harm

3. Everyone would be a criminal

4. Freedom to think how you wish 

5. You cannot deter involuntary movement

ii. What is an “act”?
1. MPC: a “bodily movement whether voluntary or involuntary”

a. What is voluntary? Anything that is not “involuntary” (automatism)
i. A reflex or convulsion;
1. People v. Decina: man who frequently got seizures drives and ends up killing several people. However, court stretches the actus reus and he is found guilty by reason of negligence
ii. A bodily movement during unconsciousness or sleep;
1. Cogdon: somnambulism upheld as an excuse for killing daughter 
2. People v. Newton: Newton testified that he had been unconscious at time of shooting. Court upheld this defense.
iii. Conduct during hypnosis or resulting from hypnotic suggestion; *sometimes*
iv. A bodily movement that otherwise is not a product of the effort or determination of the actor, either conscious or habitual.
1. Brain must actually be engaged for voluntariness
2. Martin v. State: man is removed from home by police officers (drunk at the time) and brought to highway; officers charge him with public intoxication. Court reverses.
c. Omissions

i. General Rule: no duty to act

1. Criminal liability from an omission arises only when the law of torts or some other law imposes a duty to act 

ii. When do you have a duty of care?

1. Statute imposes a duty of care

a. Social worker, Good Samaritan Laws, etc.

2. One stands in a certain status relationship to another

a. Parent to child; husband to wife; master to apprentice; innkeeper to inebriated customer

b. Pope v. Beardsley: lover had no duty of care to mistress (courts hesitant to expand status relationships to other types of relationships) 
c. Commonwealth v. Cardwell: mother was convicted of child abuse for failing to take sufficient steps to protect her daughter from the stepfather’s sexual abuse (mother had been abused herself) 

3. One has assumed a contractual duty to care for another

a. Doctor, lifeguard, elder care, etc.

4. One has voluntarily assumed the care of another and so secluded the helpless person as to prevent others from rendering aid [voluntarily assumed the care of another]
iii. Duty to Save

1. When you put a victim in peril, there is a duty of care

2. Why? Stretch actus reus to positive act of attacking someone
iv. Pope v. State: Pope took mentally ill woman and her daughter into her home. The mother abused her daughter. Pope did nothing to intervene and did not call the authorities or seek medical assistance. On appeal, Pope’s conviction was reversed. Court found that Pope had no duty of care.
3. Mens Rea

a. General Rule: The awareness or intention must accompany the prohibited act, under the terms of the statute defining the offense
i. Mens rea defenses establish the absence of moral blameworthiness.

ii. Specific intent: ~purposely (or knowingly)

iii. General intent: ~recklessly (or negligently)

b. Policy

i. Blame and punishment are inappropriate in the absence of choice

ii. Why? No deterrent effect

c. Culpability

i. MPC § 2.02 General Requirements of Culpability: Except as provided in Section 2.05, a person is not guilty of an offense unless he acted purposely, knowingly, recklessly or negligently, as the law may require, with respect to each material element of the offense.
ii. Levels of Culpability

1. Purposely: act with the goal or aim to cause harm

2. Knowingly: virtually certain

3. Recklessly: consciously disregard a substantial and unjustifiable risk

a. This is the default for culpability. 
i. Why? There is no deterrent effect if there is no knowledge.

b. Regina v. Cunningham: defendant broke into cellar to steal gas meter and woman almost died. “Maliciously” postulates foresight of consequences. Therefore, minimum level of culpability is recklessness.
c. Regina v. Faulkner: sailor goes to steal some rum and accidentally starts fire on ship. “Maliciously” was interpreted to mean “recklessly.”

4. Negligently: should have been aware of a substantial and unjustifiable risk

a. State v. Hazelwood: Exxon Valdez oil spill. Criminal negligence requires a more culpable mental state than simple ordinary negligence. Negligence must be so gross as to merit not just damages, but also punishment

5. Strict Liability: no mens rea required

iii. How to determine the required level of culpability? 

1. Statute

2. MPC

3. Policy

d. Bringing Recklessly to Knowingly 
i. The Jewell Doctrine:

1. Works to bring recklessly to knowingly

2. You must have a strong suspicion and deliberately avoid learning the truth

3. US v. Jewell: defendant had strong suspicion there were drugs in the car but deliberately avoided learning the truth. Convicted of knowingly transporting drugs. 

ii. MPC is in accordance with Jewell Doctrine
1. MPC § 2.02(7): When knowledge of the existence of a particular fact is an element of an offense, such knowledge is established if a person is aware of a high probability of its existence, unless he actually believes that it does not exist. 
4. Mistake of Fact
a. General Rule: mistake of fact is only a defense if you were not aware of a “material fact”

i. If you do not need to know that fact to be guilty, mistake is not a defense 

ii. Regina v. Prince: the fact that the girl was under 16 years old was not what made the conduct wrong, this was a jurisdictional element; the material element was that Prince took the girl away from her family without consent
iii. United States v. Feola: narcotics rip-off; Feola guilty of assaulting a federal officer although he did not know the man was a federal officer; Feola only needed to know that he was assaulting someone  
b. Policy:
i. If the mistake of fact negates the mens rea ( no crime

ii. Jurisdictional or non-material elements may not require mens rea 

c. How do you know what elements are material?

i. Language of Statute

ii. Legislative History

iii. Policy Arguments

1. What makes the conduct wrong?

d. MPC § 2.04 Ignorance or Mistake: 

i. Ignorance or mistake as to a matter of fact or law is a defense if:

1. The ignorance or mistake negatives the purpose, knowledge, belief, recklessness or negligence required to establish a material element of the offense; or

a. People v. Prince: man takes daughter away from her family in violation of statute. Taking and taking without consent were both material elements of the crime. However, knowledge of the girl being underage was immaterial. Therefore, mistake of fact was not a defense. 

b. United States v. Falu: knowledge of being within a certain distance of a school was a jurisdictional element (immaterial). Defendant was breaking the law anyways; therefore, there was no mistake of fact defense. 

2. The law provides that the state of mind established by such ignorance or mistake constitutes a defense.

ii. Although ignorance or mistake would otherwise afford a defense to the offense charged, the defense is not available if the defendant would be guilty of another offense had the situation been as he supposed. In such case, however, the ignorance or mistake of the defendant shall reduce the grade and degree of the offense of which he may be convicted to those of the offense of which he would be guilty had the situation been as he supposed.

iii. A belief that conduct does not legally constitute an offense is a defense to a prosecution for that offense based upon such conduct when:

1. The statute or other enactment defining the offense is not known to the actor and has not been published or otherwise reasonably made available prior to the conduct alleged; or

2. He acts in reasonable reliance upon an official statement of the law, afterward determined to be invalid or erroneous, contained in 
a. A statute or other enactment; 

b. A judicial decision, opinion or judgment;

c. An administrative order or grant of permission; or

d. An official interpretation of the public officer or body charged by law with responsibility for the interpretation, administration or enforcement of the law defining the offense.

e. NOTE: This is a concept of Due Process. Can’t charge people for crime if the government says it isn’t a crime. 
e. Mistake of Age [Statutory Rape]
i. MPC provides strict liability when criminality in a sexual offense turns on a child’s being below the age of 10

ii. When criminality turns on a critical age greater than 10, MPC treats mistake as an affirmative defense
iii. Defendant must carry burden of proof that the mistake was reasonable
5. Strict Liability
a. General Rule: Liability is imposed without any demonstrated culpability, not even negligence, as long as one has committed at least one of the material elements of the offense
i. Does not require mens rea (therefore, no mistake of fact defense). 

ii. United States v. Feola: narcotics rip-off leads to shootout. Defendant shoots federal officer but does not know he is an officer at the time. Court held that the defendant just needed to know he was assaulting another person. Federal officer was jurisdictional element and therefore immaterial. Defendant convicted under strict liability. Dissent: No deterrent value if you can be convicted of a federal assault without knowing you are assaulting an officer. Aggravated penalty does not fit the mens rea. 

b. Defenses to Strict Liability Crimes

i. Challenge the actus reus

ii. Constitutional challenges or good-faith defenses 

c. Policy Reasons for Strict Liability Doctrine

i. Industrial Revolution

ii. Concerns regarding public safety

iii. Increased regulation

iv. Burden on system of proving mens rea

d. MPC Approach: 
i. Strict liability is rejected by the MPC
ii. Why? Does not serve purposes of punishment.

e. Indicia of Strict Liability Crimes

i. Language of Statute

1. Omission from statute of language of intent is not to be construed as eliminating intent

2. Morisette v. United States: junk dealer enters Air Force base and takes spent bombing cases and then sells them. Court held that the prosecution needed to show that the defendant knew the property had not been abandoned. Omission of mens rea language from statute does not necessarily mean it is a strict liability offense.  

ii. Legislative History

1. US v. US District Court, et. al. [Kantor]: Traci Lords case; underage girl was filming pornographic films. Defendants claimed they did not know how old she was. Court looked to the language of the statute and the legislative history to determine that it was intended to be a strict liability offense. However, there was a constitutional challenge. Thus, court held that mistake of fact was an affirmative defense given the circumstances. Dissent: Protection of children > giving accused the benefit of the doubt.
iii. Public Policy

1. Public welfare offenses

2. Regulated, high-risk industry

3. United States v. Dotterweich: Pharmaceutical company accidentally shipped misbranded products. Jury convicted the CEO of strict liability offense. Court guided by policy since industry was high-risk and regulated.
iv. Low punishment
1. Staples v. United States: defendant charged with being in possession of unregistered automatic firearm. Defendant thought weapon was no longer automatic. Prosecution argued that Act was intended to regulate circulation of dangerous weapons (public welfare offense). Court held offense was not strict liability because it carried a heavy penalty. 
v. High number of cases
1. Ex. speeding
f. Vicarious Liability for Strict Liability Crimes 
i. One may be held strictly liable for another person’s crime

ii. State v. Guminga: undercover officers catch an employee serving alcohol to a minor. Vicarious criminal liability is imposed on the restaurant owner. Court overturns, finding that it is inappropriate to charge one with criminal liability where they did not commit the act, know of the act, or expressly/impliedly consent to it. Dissent: punishment is necessary for deterrence. 
6. Mistake of Law
a. General Rule: Mistake of law is not a defense

b. Policy

i. Everyone would argue mistake of law (floodgate argument)

ii. People know the law simply from living in society

1. ISSUE: Cultural defenses – is it true that everyone knows the laws?

iii. Don’t want to penalize those who know the laws

c. Exceptions 
i. The mistake negates an element of an offense [lack mens rea for the offense]
1. Liparota v. US: “it is a crime to knowingly use food stamps in (a knowingly) unauthorized manner. Court held that the prosecution must prove that the defendant knew of the existence and meaning of the relevant regulation. Concern with criminalizing a broad range of apparently innocent conduct. 
2. People v. Weiss: “it is a crime to confine someone (knowing it is) without authority.” Here, the defendants confined someone but thought that they had authority to do so 
ii. Estoppel situations [misled by government] 

1. Official misstatement of law (not a different in interpretation)

a. People v. Marrero: Defendant incorrectly believed that because he was a federal corrections officer, he qualified for a statutory exemption regarding possession of a firearm. Defendant argued this interpretation was reasonable given the statute. Court held that misreading the statute was not a mistake of law defense. Dissent: defendant committed the act in good faith under reasonable assumption. No deterrent value and no need for retribution.
2. Judicial decision (highest court in that jurisdiction)
3. Administrative order (by an agency)
4. Official interpretation  (ex. the Attorney General)
iii. No notice [regulatory offenses]
1. Lambert v. California: Lambert failed to register in LA (omission). Received no notice that she must register. Court held that Lambert needed to have actual knowledge of the duty to register. 
2. Lambert Exception:
a. Regulatory offense

b. No notice

c. Failure to act

III. HOMICIDE
1. Murder 1: Premeditation 

a. Carroll Approach: purpose

i. Commonwealth v. Carroll: husband shot wife during an argument. Court held that no time is too short for the necessary premeditation; proof of actual reflection is not required. This approach eliminates distinction between M1 and M2 

b. Guthrie/Anderson Approach: purpose + preconceived design

i. State v. Guthrie: Defendant shot coworker after being hit on nose. Court held there must be some period between the formation of the intent to kill and the actual killing, which indicates an opportunity for some reflection on the intention to kill after it is formed.
1. This approach distinguishes between mere intent to kill and intent plus premeditation, but raises two issues:

a. What kind of evidence is sufficient to establish this more substantial sort of premeditation? 

b. How useful is this sort of premeditation as a basis for distinguishing the worst forms of murder?

ii. People v. Anderson: Defendant brutally murders young girl. Court held that M1 only proper if there is preconceived design. Premeditation requires ‘cool reflection’ and in this case the court did not find evidence sufficient for M1. 

1. Factors for Determining Premeditation
a. Planning

b. Motive

c. Manner

2. Murder 2: Malice

a. Malice: definition depends on jurisdiction

i. Not malevolence

ii. Modern concept: implied malice, gross recklessness (conscious disregard for human life)

b. Three Types of Malice:

i. Intent to Kill

ii. Intent to Cause Severe Bodily Harm 

iii. Gross Recklessness 

1. How do you know it’s gross? Social Utility vs. Likelihood of Harm

c. MPC Approach: Murder 
i. Murder is not divided into M1 and M2. Distinction will have effect during sentencing

ii. § 210.1. Criminal Homicide

1. A person is guilty of criminal homicide if he purposely, knowingly, recklessly or negligently causes the death of another human being.

2. Criminal homicide is murder, manslaughter or negligent homicide. 

iii. § 210.2. Murder

1. Except as provided in Section 210.3(1)(b), criminal homicide constitutes murder when:

a. It is committed purposely or knowingly; or

b. It is committed recklessly under circumstances manifesting extreme indifference to the value of human life. Such recklessness and indifference are presumed if the actor is engaged or is an accomplice in the commission of, or an attempt to commit, or flight after committing or attempting to commit robbery, rape or deviate sexual intercourse by force or threat of force, arson, burglary, kidnapping or felonious escape.

3. Voluntary Manslaughter: Heat of Passion/Provocation (No Malice) 
a. Policy

i. Partial Excuse: concession to frailty of human nature

1. Problem: encourages people to act on emotions

ii. Partial Justification: victim “had it coming”

1. Problem: shifts blame to the victim

b. Requirements to Bring Murder to Voluntary Manslaughter 

i. Actual Heat of Passion (subjective)

1. What facts suggest that defendant was in heat of passion?

ii. Legally Adequate Provocation (if defense fails, crime will be murder 2)

1. Categorical Approach
a. When does it apply? Extreme assault or battery; mutual combat; defendant’s illegal arrest; injury or serious abuse of a close relative of the defendant’s; or sudden discovery of spouse’s adultery
b. What about expanding these categories? 
i. Girouard Approach (wife taunts husband): reflects predominant common-law position that only a few specific circumstances can serve as legally adequate provocation. Insulting words rarely suffice.
ii. Maher Approach (wife having affair in woods): provoking circumstances need not conform to any pre-established categories and it is normally a question for the jury to decide whether the facts as a whole demonstrate sufficient provocation (Minority view)
iii. State has generally refused to expand provocation defense 
2. Reasonable Person in Defendant’s Situation

a. Problem: how much of defendant’s situation is taken into account?

b. Reasonable Person with Defendant’s Objective/Physical Characteristics

i. Camplin Standard: reasonable person with defendant’s objective characteristics (age, size, gender)

ii. Problem: What are objective characteristics? Culture? Alcoholism? Battered Woman Syndrome?

c. Reasonable Person with Defendant’s Subjective Characteristics

i. Pro: May give jury more breadth to understand the defendant

ii. Con: Emotional characteristics are difficult to truly understand; jurors do not necessarily have enough expertise to put themselves in the shoes of a person in a specific mental capacity; not verifiable; psychologists will be primary witnesses 

3. Insufficient Cooling Time (if defense fails, crime will be murder 1)

a. Common Law Approach: must happen in here and now 

b. Long Smulder: defendant gets angrier over time 
i. People v. Berry: Defendant waited for victim in her apartment for 20 hours before killing her. Court held defendant was entitled to manslaughter instructions because the jury could find that the defendant’s heat of passion resulted from a long-smoldering prior course of provocative conduct by the victim, the passage of time aggravating rather than cooling the defendant’s agitation
c. Rekindling: heat of passion rekindled by some event 
i. State v. Gounagias: deceased sodomized defendant and then bragged about it to others. Defendant was ridiculed for weeks, finally lost control and killed assailant. Defendant argued cumulative effect of taunts led to a sudden heat of passion → court held that the interval constituted adequate cooling time. Defendant MIGHT have had provocation under MPC
c. MPC Approach: Manslaughter

i. Manslaughter: EED + Reasonableness of EED

1. Ask whether the defendant acted “under the influence of extreme emotional disturbance for which there is reasonable explanation or excuse”
2. No provocation necessary
3. No issue of cooling time
4. Subjective approach
ii. Elements
1. Extreme Emotional Disturbance 

2. Reasonable Explanation for it 

a. Reasonableness to be determined from the POV of a person in the defendant’s circumstances, as he believes them to be. 

i. Idiosyncratic moral values are not considered part of actor’s situation

ii. People v. Cassassa: heartbroken and disturbed man kills woman he is obsessed with. Was defendant under EED? Yes. Was EED reasonable? No. Idiosyncrasy of defendant did not negate intent to kill
iii. State v. Elliot: defendant suffered from overwhelming fear of his brother. For no apparent reason he killed him. Defendant convicted of murder but ruling reversed, court held that under Connecticut’s statute, instructions on extreme emotional disturbance were required. 
d. Non-Provoking Victims and Provoking Defendants

i. Courts have often held that a provocation defense is unavailable on charges of murdering a non-provoking victim
ii. Examples:

1. Rex v. Scriva: Father observed driver knock down and injure his daughter. Bystander attempted to restrain the father as he came at the driver with a knife → father stabbed bystander

2. People v. Spurlin: Defendant killed wife after argument and in a rage, killed his sleeping son.

3. In both cases, the courts held that a provocation defense was unavailable on the charges of murdering the non-provoking victims
e. Cultural Defenses

i. Is culture an objective or subjective characteristic? 

ii. Should it be considered? (Generally, no) 

iii. What about the victims?
4. Involuntary Manslaughter (No Malice) 
a. Types of Involuntary Manslaughter

i. Gross Negligence
1. Did the defendant act negligently?
a. Would a reasonable person have recognized the risk?
2. Is the negligence gross?
a. Magnitude of Risk vs. Social Utility of Conduct

i. Magnitude: level of harm risked; likelihood of the occurrence
ii. Social Utility: benefit to society; alternatives to conduct
ii. Mere Recklessness
1. Was the defendant reckless?
a. Did the defendant realize and disregard a risk?
iii. [Unlawful Act Doctrine]
iv. [Dangerous Instrumentality Doctrine]
1. Used only to bring conduct to the level of involuntary manslaughter 
2. If you have a dangerous instrument (knife, car, gun, etc.), you only need mere negligence

3. Why? Such a high magnitude of risk that it outweighs almost all potential social utility
b. Examples:

i. Commonwealth v. Welansky: nightclub owner’s omission + gross negligence

1. Social Utility < Magnitude of Risk ( Murder 2 

ii. State v. Williams: parents fail to bring child to hospital + gross negligence

1. Involuntary Manslaughter

iii. Walker v. Superior Court: religious parents treat child with prayer 

1. Does social utility mitigate risk?

iv. Commonwealth v. Malone: friends playing Russian poker 

1. Social Utility < Magnitude of Risk ( Murder 2

v. United States v. Fleming: drunk driver contends he did not realize the risk despite almost hitting numerous cars while speeding 

1. Social Utility < Magnitude of Risk ( Murder 2 

c. MPC Approach: Negligent Homicide 

i. Criminal homicide constitutes negligent homicide when it is committed negligently

ii. A killing is negligent homicide when a person should have been aware of such a risk
d. Effect of Contributory Negligence

i. Contributory negligence or other misconduct is not a defense 

ii. However, contributory negligence may bear on whether the defendant’s conduct was a proximate cause of the death
iii. Dickerson v. State: defendant drove his car into another car and killed its drunken driver, who had stopped the car with its lights off in the middle of the road. Court held, “All the state must prove with respect to the victim is that he was prior to the incident a live human being”

5. Misdemeanor Manslaughter Doctrine (Unlawful Act Doctrine)
a. General Rule: If death ensues during commission of an unlawful act less severe than a felony, you can be automatically liable for involuntary manslaughter, regardless of recklessness or negligence
i. Discuss policy: was the legislature worried about protecting society from danger?
ii. Discuss the relationship between the misdemeanor and the harm that results from the unlawful act
b. Criticisms:

i. Arbitrary enforcement of crimes (bad luck doctrine) 

ii. Driving with a suspended license and hit someone accidentally → doctrine applies even though this is not a proximate cause of the death 
c. Limitations: [pick one]
i. Proximate Cause: there must be some causal relationship between the violation and the harm caused

1. Commonwealth v. Williams: defendant had been convicted of manslaughter by vehicle on the basis of his unlawful act of failing to renew his driver’s license → court reversed → “the expiration of the license had no causal connection to the accident, which had resulted from the carelessness of another drive” 

ii. Malum per se/Non- Regulatory Offenses: if it is a regulatory offense (driver’s license) → will not be included in doctrine (malim in se) 
iii. Dangerousness: limits doctrine to misdemeanors that rise to the level of criminal negligence or to violations that evince a marked disregard for the safety of others 

6. Felony Murder

a. General Rule: a felon is strictly liable for all killings committed personally or by an accomplice in the course of the felony

i. If a death occurs during a felony, even though accidental, this is enough for a murder conviction (no need to prove malice)

ii. Felony murder is a substitute for malice

b. Best Defense: prove you did not commit the underlying felony 

c. Policy

i. Historical reasons for the rule (all felonies were punished with death), retribution for deaths that occur during felonies, usually employed against gang members, already up to no good, want felons to be extra careful

ii. Criticisms: legal fiction, all felonies no longer punishable by death, bad luck doctrine, doesn’t save lives because doesn’t deter felonies, punishment doesn’t fit mens rea, if you want to deter it would be better to increase penalties for all felonies 

d. Elements

i. Defendant committed a felony

1. BARKRM crimes ( M1

a. Burglary, assault, robbery, kidnapping, rape, mayhem

2. All other qualifying felonies ( M2

ii. During the course of the felony, the defendant or their accomplice caused death

iii. Examples:

1. People v. Stamp: Defendant robbed business and victim had a heart attack. Conviction of 1st degree murder was upheld  

2. Regina v. Serne: Fire set in order to get insurance policy and death ensued. Defendant found guilty of felony murder. 
e. Limitations on Felony Murder
i. Inherently Dangerous Felony
1. Is the behavior inherently dangerous?

a. Is speeding, grand theft, etc… inherently dangerous? Usually, no
2. Abstract Approach (CA)
a. Is it likely that someone will die when X crime occurs? 
b. “In all the ways that this crime could be committed, is it likely that someone will die?”
c. This approach favors the defendant

d. Examples:

i. People v. Howard: defendant led police officers on high-speed chase, collided with another car and killed driver

1. Is speeding inherently dangerous? Court says no

ii. People v. Burroughs: victim was instructed to drink only lemonade to cure terminal leukemia

1. Is unlicensed practice of medicine inherently dangerous?
iii. People v. Phillips: chiropractor tells parents of sick 8-year-old that he can provide treatment that will save cancerous eye, child dies thereafter

1. Is grand theft inherently dangerous? Court says no 

3. As Applied: 

a. Was the felony as committed particularly dangerous?

b. This approach favors the prosecution
c. Hines v. Smith: Hines mistook friend for a turkey and shot him dead. Is felon’s possession of a firearm while turkey hunting inherently dangerous? Court says yes under the circumstances (Dissent disagrees, favoring abstract approach)

ii. Merger/Independent Felony Doctrine

1. If the underlying felony is an integral part of the homicide itself, the felony-murder doctrine is not applied. There must be an independent felony, otherwise the felony merges with the homicide 

2. Is the felony an integral step toward killing someone?

a. Look at definition of the felony
i. Whether the felony requires malice anyways 

b. Is there a separate purpose in committing the felony? 

i. If purpose is to get money, then this is independent

ii. If purpose is to kill, then this merges 

iii. Usually robbery, arson, kidnapping, and rape qualify as independent felonies

iv. People v. Burton: underlying felony was armed robbery; independent purpose was to steal money, therefore, it does not merge

c. Does it already require proof of malice?

i. “Under circumstances likely to cause grievous bodily harm”
ii. If malice is required, then it merges 
iii. During the course of and in furtherance of a felony

1. Timing – “during the course of…”
a. When did the killing occur?

i. Felon who is speeding away from crime and hits someone vs. felon who already got away and is later driving to the bar and hits someone

b. A felony begins with the preparations for the crime and does not end until the defendants are captured, dead, or the they get away with the crime

c. Applies to all co-felons 

2. Same Felony – “in furtherance of…”
a. HYPO: co-felons rob a bookstore; one co-felon goes off by himself and commits rape. Are co-felons implicated in the rape? No, because the rape is not in furtherance of the felony of robbery

3. Who Did the Killing? – Killing by Non-Felons

a. Agency Theory (CA): a felon is only responsible for the death of a victim if that death was caused directly by one of the felons. If a third party causes the death, the felons are not responsible.

i. State v. Canola: FM theory not available to convict felon A of murder when the victim of the armed robbery killed co-felon B 
ii. Exception: some jurisdictions using the agency theory will make an exception in shield cases. Thus, if a felon uses a victim as a human shield and then the police shoot the victim, the felon may still be guilty of felony murder even though the death was not directly caused by a felon. 

iii. People v. Caldwell et al.: police shootout ( officer kills co-felon. Other co-felons are found guilty of murder, event though the case was tried in an agency theory jurisdiction. The court used the Provocative Act Doctrine to find them responsible. 

iv. Provocative Act Doctrine
1. If the actions of a felon create “an atmosphere of malice” that provokes a third party into committing the killing, the felons are guilty of murder 

2. Used to get felony murder result, despite being in an agency jurisdiction

3. Must show the provocative act*

b. Proximate Cause (Almeida) Theory: a felon is responsible for any death that occurs during the felony regardless of whether the felon directly caused the death so long as the death was sufficiently related to the felons’ conduct

i. Policy: deter people from shooting during an incident (the initial felon would be held accountable), aids in prosecuting shield cases 

ii. Con: felon is not responsible for the death that occurs 

4. Who Is Killed? – Felon vs. Innocent Person

a. Some states do not apply felony-murder when the victim is a co-felon

b. Policy

i. Killing is viewed as justifiable

ii. Co-felons’ lives are valued less than those of innocent victims

iii. Difficult to perceive how the death of a co-felon would be in furtherance of the felony

iv. Felons assume the risk 

c. Approaches

i. No culpability (considered a justifiable homicide)

ii. Guilty of the death of co-felons 

iii. Defendant is responsible even if co-felon caused their own death

	General rule for felony-murder
	Death during felony substitutes proof of malice



	Limitations for felony-murder
	1. Inherently dangerous felony

2. Independent felony

3. In furtherance of felony

    a) Duration of felony

    b) Who caused death?

           i) Agency Theory

           i) Proximate cause theory

    c) Who was killed?

           i) Does that jurisdiction apply felony-murder for the death of a co-felon?

    d) Was the killing outside the scope of the felony?



	Provocative act/vicarious liability doctrine
	Provocative acts of one felon create malice for all co-felons


7. Causation [Flexible]

a. General Rule: there is no rule; taken on a case by case basis; ultimately the jury must decide

b. Transferred Intent: 

i. You mean to hit Lucky, hit Unlucky by accident

ii. Intent transfers to Unlucky
iii. What if bullet goes through Unlucky to hit Unluckier?
1. Common Law: you are responsible for the harm you caused
2. MPC: you are responsible only for the harm you intended
3. Split: is intent used up? 
c. Types of Causation

i. But For Cause (Actual Cause/”Any Link”)

1. MPC uses “actual cause” 

2. Must be a link in chain of causation

a. Any link between defendant’s act and harm 

3. Easy standard to satisfy

ii. Proximate Cause (Legal Cause/Sufficiently Direct Cause)

1. MPC uses “legal cause” 

2. Was the defendant’s action a sufficiently direct cause of the harm to warrant punishment?

3. Factors to Consider

a. Foreseeability of harm

i. Defendant does not have to foresee HOW the harm occurs; defendant must only foresee harm occurring (unless it is highly extraordinary)

ii. Objective Standard: must be foreseeable generally; in the universe of ways… is this foreseeable? 

iii. Examples:
1. People v. Acosta: chase ( helicopter crash. Rule: highly extraordinary incidents break the chain of causation. Acosta’s conviction reversed because no malice. He did not foresee the risk and consciously disregard it. 

2. People v. Kibbe: robbers abandon drunk victim on road, he is subsequently hit by a truck; manner doesn’t need to be foreseeable

b. Intervening Acts (Superseding Intervening Act or Independent Intervening Act)
i. How foreseeable was the intervening act? (objective)

ii. Did the intervening act break the chain of causation?

1. Was it foreseeable?

2. Control and policy?
iii. Examples:

1. People v. Arzon: defendant set fire, second fire breaks out, fireman dies in second blaze; court held defendant’s conduct need not be the sole and exclusive factor in the victim’s death.

2. People v. Warner-Lambert Co.: explosion at gum factory. Defendants knew risk of explosion. Defendant must foresee the specific triggering cause of the explosion. 

3. People v. Kibbe: robbers abandon drunk victim on road and he is subsequently hit by a truck; was the abandonment a sufficiently direct cause of the harm? Yes. Robbers had control and therefore should be punished.

iv. MPC 2.03(1): conduct is the cause of a result when…
1. It is an antecedent but for which the result in question would not have occurred; and
2. The relationship between the conduct and result satisfies any additional causal requirements imposed by the Code or by the law defining the offense
c. Control and Policy
i. Who should be punished for the harm?
ii. Free will? Coercion?
iii. People v. Campbell: suicide not the fault of Campbell, who provided victim with gun
iv. MPC 210.5(1): permits convicting a person of criminal homicide for causing another to take his life, but only if he purposely causes such suicide by force, duress or deception
1. Freedom of speech issues 
d.  Different Types of Intervening Acts

i. Acts of Nature

1. Routine: don’t break chain (ex. snow in winter)

a. HYPO: what if in Kibbe, the robbers took the victim to the desert and left him in the sun? The sun would not break chain of causation because it is foreseeable and robbers should be punished.

2. Extraordinary: break the chain (ex. struck by lightning, meteor)

a. HYPO: what if in Kibbe, the robbers took the victim to the desert and he was hit by a meteor? Meteor would break the chain of causation. This was an extraordinary incident and not foreseeable. No reason to punish robbers for this event. 

ii. Acts of Another Person

1. Victim

a. Conditions: don’t break chain

i. General Rule: take victims as we get them

1. Jehovah’s witness does not usually break chain of causation

2. Vulnerable victims (religion, prior medical condition)

ii. Policy: 

1. Don’t want to blame the victim

2. Deterrence

3. Criminals risk harming the ‘eggshell’ person

b. Acts: depends on who had control
i. People v. Campbell: defendant gave friend a gun and encouraged him to kill himself. There is but-for causation but the friend’s action broke the chain of causation. (If you believe in free choice, you must in a sense honor what the friend chose to do)

ii. People v. Kevorkian: two women chose to kill themselves; Kevorkian found not guilty of murder (women had control) vs. later case where Kevorkian administered poison himself (no control)

iii. Stephenson v. State: who was controlling Madge Oberholtzer’s decision to commit suicide? Was the suicide an intervening cause, breaking the chain of causation? Court holds no. The suicide was foreseeable and Madge was under the defendant’s control. Stephenson should be punished (he had control and dominion).

2. Medical Care
a. Ordinary Neglect: doesn’t break chain

i. Neglect is foreseeable and we don’t want to shift blame and control from the assailant to doctors 

ii. State v. Shabazz: victim was stabbed ( goes to hospital where he receives grossly negligent care. Court did not allow defense to introduce evidence about the gross negligence because it would not break chain of causation anyways.

b. Intentional Mistreatment: breaks chain

i. Not foreseeable 

3. Additional Perpetrator

a. Related: doesn’t break chain

i. Both perpetrators are attempting to do the same thing

b. Unrelated: may be an independent intervening act

i. One perpetrator pushes victim to the ground, other perpetrator shoots victim in the head (unrelated). The pusher would not foresee the shooting ( breaks the chain of causation. Why? Foreseeability, control, policy

4. Complementary Human Action 
a. “Mutual encouragement” ( responsible for acts of others

b. Examples:

i. Drag racers

ii. Russian roulette

III. ANTICIPATORY OFFENSES
1.   Attempt 

a. Policy

i. Purposes of punishment linked to intent

ii. Offenders are still a possible danger to society 

b. Mens Rea

i. Common Law (majority): Must have purpose to kill

1. Smallwood v. State: Smallwood raped women knowing he had HIV; Court held that Smallwood had intent to commit rape and armed robbery, but not intent to kill
ii. MPC 5.01(1): purpose [but may dip down to knowingly]
c. Actus Reus

i. Distinguishing between attempt and mere preparation 

ii. Policy: do not want to misuse resources

iii. Approaches:

1. 1st Step
a. No longer used

2. Last Step/Eagleton Test
a.  Old common law test

3. Dangerous Proximity Test: 

a. CA approach

b. How much has been done? (prosecution)

c. How much is left to do? (defense)

4. Equivocality Test
a. Res ipsa loquitur: acts bespeak intent

b. Problem: mens rea is presumed rather than shown

5. MPC 5.01(2)

a. Majority approach

b. “A substantial step strongly corroborative of the defendant’s intent”

iv. Strategy 

1. Prosecution: discuss all that has been done in preparation; “you would only do X, if you were planning to do Y”

2. Defense: discuss all that is yet to be done 

d. Abandonment

i. Common Law: no defense to attempt 

1. Why? If you define attempt as only occurring at the last step, then you cannot have an abandonment defense
ii. MPC 5.01(4)

1. It is an affirmative defense if…

a. The defendant abandons his effort to commit the crime or prevents it from being committed; and

b. The defendant’s conduct manifests a complete and voluntary renunciation of his criminal purpose

i. Not voluntary if…
1. Motivated by fear of getting caught; or

2. Postponing until more advantageous time or victim
2. Summary: CAV 

a. Complete renunciation

b. Abandon efforts before crime is completed

c. Voluntarily abandon his or her criminal efforts
2. Impossibility (Attempt By A Different Name)
a. Policy:
i. Punish people with intent to commit a crime 
b. Old Common Law:
i. Factual Impossibility: not a defense
1. “Factually impossible to do X”
2. Would be guilty of attempt
ii. Legal Impossibility: defense 
1. “Not illegal to do X”
2. Would not be guilty of attempt
c. MPC 5.01(1)(a): (like factual impossibility)
i. General Rule: Defendant is guilty if he purposely engages in conduct which would constitute the crime if the attendant circumstances were as he believes them to be
1. No impossibility defense 
2. ASK: If circumstances were as defendant believed them to be, would there be a crime?

ii. Exception: 
1. MPC 5.05(2) (like legal impossibility) 
2. Mitigate/dismiss if so inherently unlikely to pose a danger or commit a crime
a. Factors to Consider:
i. Purposes of Punishment: is this someone who should be deterred? Is this someone who needs rehabilitation? Is retribution warranted?
1. Ex. 18 year old votes, thinking it is illegal ( actus reus and mens rea are satisfied but purposes of punishment do not warrant a sentence
V. ACCOMPLICE LIABILITY
1. Aiding & Abetting
a. General Rule: all persons who assist in the commission of a crime should be held accountable, to some degree, for that offense
i. Accomplice liability is not a crime itself, it is a theory by which one may be convicted of a crime 
ii. What if principal cannot be prosecuted?

1. Accomplice can still be prosecuted 

iii. What if principal is not convicted?
1. Accomplice can still be convicted
b. Old Common Law Approach
i. Specific Categories

1. Principal in 1st Degree

2. Principal in 2nd Degree

3. Accessory Before the Fact

4. Accessory After the Fact* (retained today)
c. Modern Approach 

i. Today, the old categories have merged into accomplice liability (except accessory after the fact) and distinctions between the roles played are dealt with during sentencing

ii. Accessories can be convicted even if the principal is not convicted

iii. Actus Reus: 

1. Help

a. Presence?

i. Usually, mere presence is not enough (since there is no duty to help)

1. Hicks v. United States: Hicks was present while Rowe killed a man. Hicks apparently said “take off your hat and die like a man” but argued it was not his purpose to help Rowe kill the man. Hicks’ conviction was reversed because mere presence was insufficient. 
ii. However, presence is enough if there is a prior agreement that presence constitutes encouragement

b. Words?

i. Verbal help is sufficient 

c. Effect?

i. Your help does not need to make the difference 

1. State v. Tally: Tally tried to prevent victim from receiving word that he was in danger. Although the man would have been killed anyways, Tally still guilty as an accomplice. 

d. Other Rules

i. Principal need not be aware of accomplice’s acts: a person can aid and abet a crime even though the principal is unaware of the accomplice’s help

ii. Attempted complicity (MPC)

iii. Failure to protect a victim: liability may be based upon an omission when there was a legal duty for the defendant to intervene and the defendant purposely did not do so to allow the principal to inflict harm 
iv. Mens Rea: 

1. Knowingly Help

a. If a person unknowingly or unwittingly participates in a crime, that person is not an accomplice but is considered a mere instrument by which the actual perpetrator committed the offense 

2. Intend for the Crime to Succeed [purposely] 

a. Primary method of establishing purpose is to demonstrate that the accomplice had a stake in the venture 
b. Must have a nexus
i. State v. Gladstone: Gladstone said he did not have any marijuana to sell but volunteered the name of another drug dealer. Gladsone was convicted of aiding and abetting but the court reversed. Court said “That vital element -- a nexus between the accused and the party whom he is charged with aiding and abetting in the commission of a crime -- is missing”
c. Can be proved through direct evidence or inferences 

d. You can infer purpose if the crime is exceptionally serious or dangerous
i. US v. Fountain: prison inmate helped another inmate obtain a knife. The inmate knew that the other inmate’s purpose was to attack a prison guard. Knowledge was enough to infer intent because of the seriousness of the crime.  

ii. US v. Lauria: it would suffice for the seller of gasoline who knew the buyer was using his product to make Molotov cocktails for terroristic use
d. Special Rules for Accomplice Liability:
i. Crimes with Strict Liability Circumstances

1. Example: statutory rape

a. If a person helped the defendant arrange his date with the minor, could they be charged as an accomplice? 
b. Often, yes. Only needs same mens rea as the principal
2. Courts are generally split on whether or not the accomplice needs mens rea

3. Often, the courts require that the accomplice at least know that his actions are helping in a criminal endeavor.
ii. Negligent /Unintentional Crimes: 

1. How do you have purpose to commit a negligent act? 

a. Must only have purpose to engage in the conduct

b. People v. Russell: defendants engaged in shootout and an innocent bystander is killed. Court held defendants only needed to have purpose to engage in the shootout. 
2. MPC 2.06(4): 

a. Accomplice needs same mens rea as the principal. 

b. Thus, the required mens rea for negligent crimes is negligence.

iii. How Far Do We Extend “Purpose” for the Crime?

1. Extends to all crimes that can be reasonably foreseen
a. People v. Luparello: Luparello wants to locate his former lover and asks friends to get information (at any cost) about her from Martin. The friends end up killing Martin. The court reasoned that the murder was sufficiently foreseeable.
e. MPC Approach
i. MPC rejects the “reasonably foreseen” approach
ii. Must have purpose of promoting or facilitating the commission of the offense

iii. Probabilities have important bearing on whether it was defendant’s purpose

iv. How to prove purpose? 

1. “It must have been their purpose…”
f. Criminal Facilitation
i. What if you knowingly provide aid without purpose?

1. Ex. sell mattress to a known prostitute 

ii. Rather than make a defendant an accomplice to the substantive crime he helps, a jurisdiction may have a statute that prohibits a defendant from knowingly providing aid to another person who commits a crime [criminal facilitation]

iii. Misdemeanor offense

g. How to Avoid Liability

i. Common Law: abandonment was not a defense to accomplice liability

ii. MPC: there is an abandonment defense if the defendant terminates complicity prior to the commission of the offense, either

1. Depriving the plan of its effectiveness, or [thwart]
2. Providing sufficient warning to law enforcement to prevent commission of the crime [warn police & they thwart]
2. Conspiracy

a. Policy: 

i. Addresses the ‘special danger’ posed by group criminal activity 

ii. Used to combat criminal organizations 
b. Definition: an agreement between two or more people to commit a crime 

i. Attempt vs. Conspiracy

1. Attempt merges into the offense if committed

2. Conspiracy is a separate crime (conspiracy to rob a bank + bank robbery) 

ii. Accomplice Liability vs. Conspiracy

1. Accomplice Liability: must help further the crime

2. Co-conspirator does not need to help to be found responsible

c. Elements

i. Actus Reus:

1. The agreement to commit the crime

a. Agreement can be tacit

b. Agreement can be inferred from concerted action

2. Parties 

a. Gebardi Rule: victim does not qualify as a co-conspirator

b. Wharton Rule: if a crime, by definition, requires two people, don’t charge the conspiracy (ex. dueling, bigamy, bribery, adultery) 

i. This rule does not apply to drug dealing unless the legislature decides otherwise 

c. Bilateral vs. Unilateral 

i. Federal Approach: requires bilateral agreement 

1. Bilateral agreement: two parties who are actually willing to commit the crime 

2. If only one person is willing, they can be charged with solicitation 
a. Solicitation: the attempt to create a conspiracy

ii. MPC Approach: unilateral agreement is acceptable (because purposes of punishment still apply)

1. Unilateral agreement: only one party actually willing to commit the crime

2. Garcia v. State: woman made plans to have her husband killed. She ends up paying an undercover agent money to kill he husband and is charged with conspiracy to commit murder. Under bilateral view, she could not be convicted of conspiracy but under unilateral view, she would be guilty.
ii. Mens Rea: 

1. Knowingly agree to join the conspiracy

2. Purpose for the crime to succeed 

a. Knowledge + Inferences ( “must have been their purpose”

i. Direct Evidence

ii. Circumstantial Evidence (use to infer that there was purpose) 

1. Stake in the venture 

a. Inflated rate

b. Volume of the business (grossly disproportionate)

c. No other legitimate use

iii. Overt Act

1. Definition: any act done by any conspirator in furtherance of a crime

2. Common Law: no overt act requirement

3. However, today most jurisdictions have an overt act requirement

a. 18 U.S.C. § 371: requires “an act to effect the object of the conspiracy

b. Purpose: make sure conspiracy is actually going to get off the ground

4. Does not need to be an unlawful act

5. Can be done by any co-conspirator

d. Co-Conspirator Liability

i. Pinkerton Doctrine: automatic liability for the crimes of co-conspirators in furtherance of the conspiracy.
1. Need only ask, “was the crime committed by a co-conspirator in furtherance of the conspiracy while the defendant was a member?”
2. Pro: used to combat organized crime; makes it possible to inflict costs of criminal leaders who are hard to find; serves as an information-forcing tool
3. Con: repugnant to impose punishment for substantive offenses that defendant did not participate in
ii. New Co-Conspirators
1. New co-conspirators are liable for overt acts committed prior to joining.
2. However, they are not liable for substantive acts committed prior to joining. 
iii. MPC Approach
1. Rejection of co-conspirator liability
2. A conspirator is only guilty of the crimes of co-conspirators when there is accomplice liability (stricter standard)
iv. Spoke/Wheel Conspiracy

1. Create “rim” of the wheel by showing a common venture 

a. Financial stake

b. If all were not involved in the venture, the venture would not go on

2. Must show that each conspirator benefitted from the other’s offenses

3. Kotteakos v. US: conspirators must be in a common venture; there must be a rim surrounding the wheel 
v. Chain Conspiracy
1. Ex. drug dealing operations 
2. Connected by arguing that even though members are competitors, they need each other to survive 
3. Must show that each member is a necessary link in the chain, despite intent or knowledge
4. US v. Bruno: defendants argue that there were two conspiracies, rather than one. Court holds that there was only one conspiracy, despite the fact that two groups were competing with each other. Notion is that the drug dealing scheme only works if all others are involved. 
e. Abandonment 
i. Common Law: cannot withdraw from a conspiracy
ii. MPC 5.03(7)(c):
1. In order to stop the conspiracy and avoid Pinkerton liability…
a. Must voluntarily and completely renunciate; and 

b. Must tell co-conspirators or inform law enforcement

f. Renunciation
i. MPC 5.03(6): 
1. In order to avoid the conspiracy conviction altogether…
a. Must voluntarily and completely renunciate; and
b. Thwart the success of the conspiracy
VI. DEFENSES
JUSTIFICATIONS
1. Self Defense

a. Introduction

i. An affirmative defense 

ii. A justification (D made the right choice) 

b. Elements

i. Honest and Reasonable Fear 

1. Reasonable Fear

a.  MPC

i. Subjective approach

ii. Reasonable from the defendant’s perspective (did defendant feel afraid?
iii. No defense to negligent homicide

1. MPC: still guilty of lesser crime

b. Common Law 

i. Reasonable person in the defendant’s situation (semi-objective)

1. Defendant’s knowledge of assailant 

a. How broadly to extend this?

2. Physical attributes 

a. Size

b. Gender

c. Race?

3. Prior Experiences

ii. Battered Woman’s Syndrome

2. Honest Fear

a. If honest but unreasonable then it is mitigated to voluntary manslaughter

ii. Threat of Death or Serious Bodily Harm

1. Common Law: strict standard

2. MPC 3.04(2)(b): applies to serious felonies “or threat of serious felonies, like kidnapping, rape, and robbery” 

iii. Imminent Threat

1. Common Law: imminence in fact; “here and now”

2. Modern Common Law: defendant reasonably believes it is imminent

3. MPC 3.04(1): defendant believes the threat is imminent (most subjective approach)

4. Inevitable: preventive assaults 

iv. No Excessive Force

1. When can you use lethal force? When you’re threatened with lethal force

2. Lethal force only when confronted with lethal force 
v. No Duty to Retreat

1. Purpose

a. Lethal situations: must exercise all other alternatives before using lethal force

b. Nonlethal situations: honor, machismo 

2. When Do You Retreat?

a. Only when planning to use lethal force

b. May stand your ground when defending with non-lethal force

c. MPC 3.04(2)(b)(ii)

i. Duty to retreat if defendant knows he can with full safety

3. Exceptions

a. Castle Exception: no duty to retreat in your own home 

b. Stand Your Ground: no duty to retreat, no matter where you are 

4. Policy Q: Should there be stand your ground laws?

a. Pro:

b. Con:

vi. Not the Initial Aggressor 

1. Initial aggressor loses the right to self-defense

2. Instigator vs. Aggressor 

a. Aggressor: actually threatens violence, escalates to violence

2. Defense of Others
a. Approaches:

i. Stand in the shoes of the victim

1. See if initial person was entitled to self-defense

ii. Would a reasonable person believe that the victim could use self-defense?

3. Defense of Property
a. Rule: no deadly force to protect property

b. Policy: life > property 

c. Policy Q: Should people be allowed to use deadly force to protect their property?

4. Necessity – Choice of the Lesser Evil
a. Necessity is a justification 

b. Elements

i. Defendant is faced with choice of evils 

ii. No apparent lawful alternative

1. Prison cases: must surrender

iii. Must choose the lesser harm

1. Life > Property 

2. Life vs. Life 

a. Common law: no necessity defense for homicide

b. Some jurisdictions: More lives > fewer lives

c. MPC 3.02(1): More lives > fewer lives

3. Common Law: must be right about whether it is the lesser harm, not homicides

4. MPC: defendant thought it was the lesser harm

iv. Harm threat is immediate

1. Approaches:

a. Common law: here and now

b. MPC: reasonable person in defendant’s situation would think threat is immediate 

v. Did not bring the harm upon yourself

vi. No contrary legislation  

c. When is it raised?

i. Life or death scenario

ii. Civil disobedience 

iii. Hope of jury nullification 
EXCUSES
5. Duress/Coercion
a. Sliding Scale

i. More serious crime? Must face more serious threat. 

ii. Less serious crime? Can face less serious threat.

b. Approaches:

i. Common Law (full defense)

1. Elements

a. The threat of present, imminent, and pending harm (here & now)

b. Threat must be to the defendant or close family 

c. Threat is of death or serious bodily harm

i. NOT property 

d. Fear that an ordinary person might yield to (objective)

ii. MPC 2.09 (partial defense if conduct is reckless or negligent)
1. Imminence of the threat (factor)
2. No mention of who the threat must be against (factor) (any person) 
3. Threat of “unlawful force” 

a. Does not include threats to property 

b. This will be a factor during sentencing 
4. “A person of reasonable firmness in the defendant’s situation” (semi-objective)
a. Issue: Fleming – defendant held to higher standard of a soldier 
c. Limitations on Duress Defense 

i. Homicide

1. Common Law: no duress defense (even partial)

a. EXCEPT felony murder

b. Circumstances will be weighed during sentencing 

2. MPC: can have a duress defense 

ii. Contributory Fault 

1. Common Law: cannot bring it upon yourself
2. MPC 2.09(2): The defense provided by this Section is unavailable if the actor recklessly placed himself in a situation in which it was probable that he would be subjected to duress. The defense is also unavailable if he was negligent in placing himself in such a situation, whenever negligence suffices to establish culpability for the offense charged.

d. Issues

i. Battered Woman’s Syndrome

1. Courts split on whether evidence of BWS is admissible to support claim of duress
ii. Warzones

1. Must set higher standard 
6. Insanity
a. Policy:

i. No deterrent effect

b. Competency: mental state at time of trial

i. Dusky Test: “whether the defendant has sufficient present ability to consult with his lawyer with a reasonable degree of rational understanding – and whether he has a rational as well as factual understanding of the proceedings against him”

ii. Sell v. United States: depending on several factors, one may be forcibly medicated in order to make them competent

c. Insanity: mental state at time of crime 

i. An affirmative defense

ii. Full defense 

d. Common Law Approach 
i. M’Naghten Rule
1. Defendant is presumed sane

2. At the time of the act

3. The defendant has a mental disease or defect (legal determination)

a. What qualifies?

i. Consider: policy arguments, number of cases, prior medical history, clear symptoms, history of behavior, medical diagnosis, stigma, easily faked, brought upon self etc. 

4. Defendant does not know
a. The nature and quality of his acts; or
b. He did not know the act was wrong

i. Legally Wrong and Morally Wrong 

ii. Common Law Additions  
1. Irresistible impulse

a. Even if a police officer was right in front of you, you still couldn’t help yourself 

2. Deific command 

a. Likely to succeed when there is a history of hearing voices or having delusions (Cameron)

b. Does not apply to cases where a religious morality is the guiding force (Crenshaw)

c. Usually has to be a good god

iii. Problem with M’Naghten: many people know the nature and quality of their acts and know their act was wrong, yet they still shouldn’t be punished. 

e. MPC 4.01

i. Defendant is presumed sane

ii. At the time of the act
iii. Defendant has a mental disease or defect

1. What qualifies? 

a. MPC 4.01(2): the terms “mental disease or defect” do not include an abnormality manifested only by repeated criminal or otherwise anti-social conduct (sociopaths not included)

iv. Lacks substantial capacity to appreciate the wrongfulness of his conduct [cognitive]

1. This incorporates the M’Naghten elements of nature/quality and wrongfulness

v. OR, to conform his conduct [volitional]

1. Even if you know what you are doing and appreciate it is wrong, you still can’t help yourself

f. Current Status: many jurisdictions started with M’Naghten, then switched to MPC, and have now switched back to M’Naghten 
7. Diminished Capacity
a. Diminished Capacity


i. Often mitigates the offense (partial defense)

ii. Based on notion that because of some defect, defendant did not have the capacity to form the requisite mens rea for the crime 

iii. Usually employed when one doesn’t qualify for the insanity defense yet still has a mental disease or defect

iv. Usually comes up in first-degree murder cases

b. Approaches

i. Brawner Approach

1. Specific intent crime dropped to general intent (will drop M1 to M2)

2. Can only be used for specific intent crimes

a. Specific intent: knowingly or purposefully

b. General intent: recklessly

ii. Clark Approach

1. No expert testimony allowed in order to show diminished capacity (observational testimony still allowed)

iii. MPC 4.02

1. Can negate the mens rea for any crime

2. If it is a general intent crime, then there is no crime 

3. “Evidence that the defendant suffered from a mental disease or defect is admissible whenever relevant to prove that defendant did or did not have a state of mind which is an element of the offense“

4. Diminished capacity may be a complete defense 
8. Intoxication
a. Voluntary Intoxication:

i. Common Law

1. Partial defense

2. Brings specific intent to general intent

3. Negates the mens rea for the offense

a. Must be so intoxicated that you cannot form the necessary mens rea

4. Must argue whether there is a further purpose in mind (sophistication of the crime) 

5. May be used to bring M1 to M2 (but not M2 to IM)

ii. MPC 2.08
1. Partial defense

2. Intoxication may bring specific intent to general intent

3. However, cannot argue intoxication for a general intent (reckless) crime 

b. Involuntary Intoxication: 

i. Full defense (irrespective of general or specific intent)

ii. When does it apply?

1. Slipped something in your drink

a. Defendant unaware of ingesting drug or alcohol

2. Duress

a. Defendant forced to consume drug or alcohol

3. Pathological effect (unexpected)

a. “Intoxication grossly excessive in degree, given the amount of the intoxicant, to which the actor does not know he is susceptible”

b. Occurs when a legal drug has an unexpected effect 

VII. RAPE
1. Rape: 

a. Elements
i. Actus Reus: 
1. Sexual intercourse without consent by force, fear, or fraud (sometimes resistance is required)

a. By force, fear, or fraud

i. Common Law: Threat or use of physical force required.

1. Victim’s resistance is evidence of force 
2. Problem: what constitutes “force or threat of force” depends on one’s perspective.

3. Victim’s fear must be reasonably grounded (Reasonable person in the woman’s situation)
b. Resistance

i. Can have fear without resistance.

ii.  Today, courts allow other evidence to prove force or threat of force.

c. Deception

i. Traditionally, deception was insufficient for rape because it did not constitute force.

ii. Today, statutes recognize that deception precludes the victim from giving valid consent.

iii. Prevailing few that there can be no rape which is achieved by fraud, trick, or stratagem

ii. Mens Rea
1. Reckless (by default)

a. Without Consent

i. Defendant must be aware that victim is not consenting

1. Common Law (reckless): Honest mistake is a defense (subjective)
2. Modern Approach (negligence): D must have an honest & reasonable belief that victim consented (objective).

a.  Mistake of fact defense only if a RP in D’s situation would believe that the woman consented.

3. Resistance is evidence of lack of consent.

b. Should we change the standard?

i. Honest & reasonable mistake

1. Both subjective & objective

2. But is it fair to punish negligent rape?
c. Possible Policy Question: What should the definition of rape be?

i. With unlawful force?

ii. Resistance?

iii. What kind of mistake defense men should have & how does it balance the concerns of protecting women
VIII. PUNISHMENT REVISTED 

1. Capital Punishment 
a. Pro:

i. Serves purposes of punishment – retribution, deterrence, incapacity

ii. Reserved for those who are beyond rehabilitation

iii. In the end, legal system is about retribution

iv. Problems with system, not problems with death penalty itself – some crimes merit the most severe punishment

v. Maybe problems with death penalty as applied, but should be available for some crimes (Saddam Hussein, Osama Bin Laden) 
b. Con
i. 4 times more likely to be sentenced to death penalty if murder a white victim

ii. Should not subject anyone to death penalty until system is fixed – white men sentenced to death penalty less that black men (problems with administration)

iii. Spending a lot of taxpayers dollars

iv. Morality – society based on morals should not take life for life

v. Innocent people may be sentenced
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