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· Introduction of Criminal Law: 

· Purposes of Punishment

· Deterrence (Example so others won’t do it or they won’t do it again)

· Utilitarian approach (forward looking)

· Assumes criminals are rational 

· Specific deterrence: deter them from doing it again

· General deterrence: make an example out of someone, so others don’t do it. 

· Problems: 70% go back to jail - Excessive punishment 
· The criminal might not need it at all, trial may be enough to scare them 

· Retribution ( to pay back/revenge)

· Retributive approach (backward looking)

· Assumes everyone has the same morals 

· Vengeance based 

· Incapacitation (to keep him/her out of the streets) – forward looking
· Presumes that incarceration prevents the criminal from committing more crimes (not the case- Punchy)

· Problem: hurt others in jail, overcrowding (expensive), moral issue with doing it for a long time because can’t tell if they would have committed more if free or not
· Rehabilitation (make them better) – forward looking
· Problem: doesn’t actually make them better (prison is horrible) because don’t have resources to make them better and can’t force to make someone better

· Cost to keep is jail is 32k

· Why We Punish: 

· Relationship Between Law & Morality:

· Law may be based on morality, but not all immoral things are crimes
· Problem: Morals are constantly changing & legislature decides our morality
· Regina v. Dudley & Stephens (men who ate boy in boat) 

· Theories of Crime - What We Punish: 

· Look to: 
· Common Law, Statutes & Judeo – Christian Values

· Lawrence v. Texas (interracial gay sex with two consensual individuals)

· Criminalizing Too Much:

· Cost                                    Invasion of Privacy

· Discrimination                    Misuse of resources

· Lack of enforcement

· Different Levels of Punishment

· Malum in se (bad in itself): 
· crimes are inherently/instinctively immoral or dangerous (felonies like murder or fraud) – punishable for more than 1 year

· Malum prohibitum:
·  crimes violate specific prohibition of law that we created (misdemeanors) – punishable for one year or less
· Legality

· An action must be illegal, not just immoral because gives notice that there is a crime
· Mochan Case ( harassing/lewd calls but no statutes that says it is a crime)
· CL: Courts can create new crimes

· Now Prevailing View: doesn’t give a person notice if there is no law against it – court cannot create new laws that is what the legislature if for. (this is how it is now)
· Interpretation of a Statute

· McBoyle Case (Steals a plane faces w/violating Vehicle Theft Act)

· Act doesn’t mention planes at all
· Rule of Lenity: unless law is specific enough, Defendant wins!

· Look to( lang. of statute, legislative intent, policy & rule of lenity

· Criminal Justice System

· Problems in Criminal System:

· False testimony                                Media

· Money & Access                             Arbitrary & Discriminatory

· Race issues                                      Big Societal Issue (no $, no jobs)

· Too many cases 

· The System involves various people (police, prosecutors, victims, jury, defense lawyer, defendants, judges, society and media) and they all have a different goal

· Burden of Prosecution to prove beyond a reasonable doubt the elements of a crime 
· Defense Defenses: 

· Creating a reasonable doubt about the crime 

· Admitting the basic crime, but arguing acquittal based on extenuating circumstances (Affirmative defense)

· D may move for a “directed verdict” of acquittal  based on a lack of evidence

· Here, the trial judge has to ask whether the prosecution has introduced sufficient evident such that a rational jury could decide that the prosecution has proved its case
· Elements of a Crime

· AR + MR + [CIRCUM] + [RESULT] = Crime
· - A person must fail or act before committing a crime. 

· Actus Reus 

· Positive Act (MPC 2.01)

· Must be voluntary
· Define voluntary as everything that is not involuntary: 

· Reflex or convulsion

· Unconscious or asleep
· Hypnosis

· Bodily movement not product of D’s effort (pushed or tripped)
· Habit is a voluntary action
· Note: Defense will want to focus on the very moment of the incident & P will stretch out the AR (Example: Epileptic driver) 

· Omission: Failure to act/rescue

· General Rule: there is not duty to help

· Rationale: 

– American Tradition

– Impractical

– Deflect responsibility from real perpetrator 

– Dangers in Helping

· Exceptions: 

1) Statutory Duty (says it in a statute) 
2) Status Relations 

· Parent to a child

· Spouse to spouse
· Master to apprentice

· Ship master to crew & passengers

· Innkeeper to customers

3) Contractual Duty  - lifeguard, day care, security guard
4) Voluntarily Assume Care  
5) Put them in peril (sometimes)

· Note: must help when safe to do so only! 

· Note 2: An omission where there is a duty is the same as a positive act

· Can also stretch out the AR to make it a voluntary act instead of involuntary act or omission
· Mens Rea – mental state/vicious will (MPC 2.02) – if don’t have mental state no reason to punish
· Purposely: goal/aim is to cause harm 
· Terms: “intent to,” “with specific intent,” and “purpose”

· Knowingly: virtually certain will cause harm
· Terms: “willfully” or “knowingly”

· Jewell Doctrine (deliberate ignorance): if crime needs knowingly, then can use this to say D strongly suspects the fact but consciously avoids learning the truth can raise reckless to knowingly
· Recklessly: D must have realize substantial risk and consciously disregarded the risk (subjective) - malicious
· Terms: Silent or “recklessly”

· D foresaw that acts may cause harm but went ahead anyways
· Negligently: D should be aware of risk because a reasonable person would realize it (objective)
· Only used when specified because default is reckless

· Strict Liability: no mens rea necessary
· Indicia or S/L Crimes:

· No MR lang

· Little Stigma

· Public Welfare Offenses

· Small penalties – fines, community service, probation
· Highly regulated/lots of violators (traffic violations)

· No MOF defense, but can challenge the AR of the crime instead
· Kantor/Traci Lords Case: D uses 1st Amendment Free Speech to defeat SL

· Court’s Middle Ground = P does not need to show MR because SL, but D can bring in evidence to prove that MOF was in good faith & reasonable
The default for MR when statute is silent is recklessly (unless SL)
· Don’t want to punish someone who was negligent

· How to Prove MR?

· Motive

· Circumstance

· What was said!
· Mistake of Fact Defense– Does not mean/want to commit a crime (no MR)! 

· To be a defense, you must be mistaken on a material element (not jurisdictional element)

· Determine if material by looking at lang. of statute, legislative intent, policy/common sense

· Material Element : something you need to know to commit the crime

· If don’t know the material element then no MR = NO Crime

· Regina v. Prince (guy took 14 year old girl): D claimed he did not know the girl was underage.  P claimed that was not a material element, so his mistake about that fact did not affect the outcome.  Majority held that the act was “wrong in itself” because D knew he was taking an unmarried girl w/o permission (policy reason for finding culpability).

· Jurisdictional Element: don’t need to know it, but gives court jurisdiction over crime (get you into fed. Court)

· Will not negate MR = Crime

· US v. Feola (assault on fed officer, but didn’t know that he was a fed. Officer)
· Mistake of Law

· General Rule: MOL/ignorance of the law is not a defense for MR because we are expected to know laws
· Reasoning: Everyone would use that defense and give people and incentive to make a mistake
· Problems: D from diff. culture, when the law is complicated & purpose of punish.

· Exceptions:

1) Negates element of the offense - MPC 2.04(1) (basically MOF)
· Statute has magic language (“willfully,” “without authority of law”)

· This is the only time the ignorance if okay 

2) Estoppel Theory – MPC 2.04(3)(b)(i) – followed the law at the time is was written, then gov is estopped from changing it on you.

· Official misstatement of law – publish the wrong law

· Read it correctly, but say “oh it was wrong!”

· Judicial decision (if today say abortion is illegal & Dr. does one but then tomorrow change it to being illegal)

· Admin Order (issues order that you can do X then come after you)

· Official Interpretation (high levels like attny general)

3) Lambert Exception – only when failure to act on a: 
· Regulatory offense
· No notice

· Failure to act (affirmative duty)
· Lambert Case: D failed to register as a convict with the city of LA as require by a statute. D must have notice where there is an affirmative duty. Now everyone gets so the Lambert exception rarely applies.
· No excuse: ignorant, disagree with law, misread it, unreasonable mistake
· Homicide – the unlawful killing (AR) of another human being (Circum)
· MR: depends on what type of homicide
· AR (shooting/stabbing) + MR (depends on the type of homicide level) + CIRCUM (human)

· Contributory negligence is never a defense in criminal law (don’t blame victims)
· Always start off analyzing highest level first
· Intentional killing – M1, M2, voluntary manslaughter

· Unintentional killing – M2 or involuntary manslaughter

· Types of Murders under Common Law

	Murders (most serious)
	Manslaughter

	M1 - premeditation
	Voluntary(VM) - HOP

	M2 - malice
	Involuntary(IM) – gross neg


· Murder 1 – willful, deliberate, premeditated murder

· Two Approaches

1) Carroll Approach: purpose to kill 

· Carroll- D shot wife in the back of the head while she slept after they had an argument. No time is too short to form premeditation so purpose is all that must be proven. (can form purpose between shots/within seconds)
· Easier for prosecution to prove

· Problem: No difference between M1 & M2 under this app.
2) Guthrie/Anderson Approach: Purpose + Preconceived design

· Need a cooling thought/reflection for premeditation along with purpose

· Doesn’t mention how much time it should take

· Evidence to show cool reflection: 

· Planning, Motive & Manner 

· Guthrie- man was stabbed in the neck after making fun of his co-worker and snapping a towel at his nose.  Jury was given Carroll instruction but the court here found it was erroneous and required prior calculation and design.  Murder 1 should be a ruthless, cold-blooded, and calculated killing

· Anderson- 10 year old girl was killed by her mother’s boyfriend- stabbed 60+ times.  Found that it was not preconceived design – went out of control, over kill, in frenzy
· BARKRM = M1 (see below in F-M)

· Murder 2 – Malice (dumping ground)
· To show malice must show one of the following:

1) Intent to kill
· Use of a deadly weapon may create presumption that D intended to kill

2) Intent to cause serious bodily harm

3) Gross Recklessness – extreme disregard of human life 

- Step 1: Is it reckless? Did D (not just RP) realize the risk?

· Intoxication is not a defense for recklessness

· Fleming- drunk driver drove well over the speed limit on the wrong side of the roads.  Guilty of M2 because he must have realized the risk- prior DUI’s and drove at a high rate of speed.  – Accidental murders can end up as M2 if D realized risk
- Step 2: Gross? Magnitude of risk v. social utility of conduct

· MOR – nature of the harm & likelihood of harm

· SUOC – Personal Benefit & alternatives
· If not gross, then just mere recklessness so move down to IM
· Vehicular Manslaughter? 
· Voluntary Manslaughter  - Heat of passion/provocation

· Reasoning: Society recognized the fragility of human nature
· Problem: reasonable people do not kill regardless of emotion
· Requirements of HOP:

1) Actual HOP (subjective) – not thinking rationally or enraged at the time
2) Legally adequate provocation (words alone not enough) – most important

· Categorical approach  - seeing the adultery or extreme assault (to you or close relative) are the only types of adequate provocation

· Reasonable Person Standard –RP would’ve been provoked 

· Camplin: RP w/ D’s physical/objective characteristics (prevailing app)

· Age, gender, size (easy for jurors to relate & verifiable unlike below)

· Can try to argue others like race, A-type, culture, alcoholic
· RP w/ D’s emotional characteristics (D’s preference)

· Problem: jury decides w/out guideline & more inconsistencies

3) Insufficient cooling time – here & now or else no HOP (refection time = M1)
· Exceptions/Defenses:
· Long-smoldering – HOP has been building up since (hotter & hotter)
· Rekindling – reminders of provocation may rekindle D’s passion 

· MPC Manslaughter Approach (no provocation requirement nor cooling time) – 210.3(1)(b)

1) Extreme Emotional disturbance 

2) Reasonable explanation
· if circumstance are too peculiar then not reasonable explanation like in Cassassa (obsessed neighbor who breaks into to victim’s apt)

· Note: If don’t find legally adequate provocation, then move up to M2. 
· If don’t find insufficient cooling time, then move up to M1

· If a bystander gets killed instead, the courts are split
· Can be considered partial excuse, so killing bystander would be VM

· Not excuse because didn’t have it coming – victim needs to provoke

· Involuntary Manslaughter – mere recklessness/gross negligence (MPC- negligent homicide)
· Step 1: Is it negligent? Would RP realize risk?

· Step 2: Is it gross? Magnitude of risk v. social utility of conduct

· MOR – nature of the harm & likelihood of harm

· SUOC – Personal Benefit & alternatives

· If not gross, then no homicide just tragic accident/tort!

· Dangerous Instrumentality Doctrine (only applies to IM)

· If handling a dangerous instrument (weapons, chemicals, car) in a mere negligent manner, then enough for gross negligence

· Reasoning: magnitude of risk is so high that can’t think of any social benefit
· Misdemeanor-Manslaughter Rule [Unlawful Act Doctrine]

· G/R: Automatically guilty of IM if death occurs during a non-felony (punishable by 1 yr or <)
· Problem: No proof of recklessness or negligence

· Automatic Liability if: (show at least one not all)
· Proximate Cause: there needs to be some link between violation & death
· Malum per se (itself wrong) not just malum prohibitum (regulatory) 

· HYPO: driver’s license with wrong information- driving the speed limit and a child runs in front of the car- not IM just regulatory offense & no PC
· Dangerous
· HYPO: not selling liquor on a Sunday? Sells liquor on Sunday and someone dies of liquor poisoning, but selling of the liquor is not dangerous

Felony-Murder Rule (malice substitution for M2)
· G/R: Automatically guilty of murder if death occurs during felony (no intent needed)
· First need to determine if person is guilty of the murder

· BARKRM = M1                                      All other qualifying felonies = M2
· Burglary, arson, robbery, kidnapping, rape, mayhem (think Mike Tyson)
· Rationale: 
1) Deter felons from killing, even accidentally, during their crimes (deterrence) – be careful
· But accidental, so how can you deter
2) Vindicate society’s losses when a felony results in death (retribution) – already up to no good
3) Easing the prosecution’s burden in cases where D may have killed intentionally but claims the death were accidental (incapacitation)

· Limitations: 
1) Inherently dangerous felonies –  (BARKRM falls under this)
· Look at felony in the abstract (D) – would it generally be dangerous?
· Fraud = No
· Look at language of statute

· Definition of crime and can it be done without anyone getting hurt 
· Look at the circumstances- as committed/applied  (P)       
· Almost always F-M because obviously someone died     
2) Merger Doctrine [Independent Felony] – (BARKRM falls under this)
- Is the felony an integral step towards killing someone?
· separate & independent purpose for the felony (robbery, arson) = Use F-M
· if felony is just a step towards killing, then already requires proof of malice for M2 = merges thus no need to use F-M
· Ex: Assault with deadly weapon (assault with intent to kill)
3) Death during course of & in furtherance of the felony
· Timing 
· Begins that moment you start to plan the felony until the end of felony (get away, arrested or everybody dies)
· Who does the killing? (jurisdictional split)
· Canola- D’s rob a store and a victim of the robbers shoots a D and one gets shot.  They both die.

-if a felon does the killing = FM

-if a third party does the killing = Two approaches:
1) Agency: All co-felons are agents that are held liable for each others actions
2) Proximate Cause - felony is direct enough cause for what happened

· Should agents be responsible if a 3rd person (owner of store being robbed) kills co-felon
· Problem: too much freedom on 3rd person- can just start shooting & not held liable

· In Agency jur. can use Provocation Act Doctrine (sub for PC)
· Prove implied malice or vicarious liability – created atmosphere of malice, so would be held liable for what 3rd parties do 
· Who dies?
· Co-felon dies = justifiable homicide (no F-M)
· Other say yes still F-M (even felons’ lives matter)
· To get death penalty for FM need: 
· major participation

· reckless indifference to human life 

· CAUSATION
· Prosecution must prove the causal link beyond a reasonable doubt
· Only an issue where something weird happens that affects causation
· Death occurs in a way not intended or the unintended death occurs in an unlikely way

· Transferred intent: if D intends to harm one person, but accidently harms another instead then proximate cause exists

· Intent transfers to victim who is harmed because already meet elements of homicide (AR + MR)
· There is a split if the intent was to kill regular person, but kill Pres. instead

· MPC: If focus is on MR, then intent based on reg. person

· C/L: Will punish you on what you did

· Kills person intended to kill & bystander

· View 1: Overkill, used up intent (one life doesn’t matter)

· View 2: Directly causes both, so doesn’t matter

· But-For/Actual Cause [any link in chain of cause]

· Was D a link in the chain of causation?

· Need not be the sole link, but needs to be a link

· Need not be the last cause

· Proximate Cause/Legal Cause [sufficiently direct cause]

· Foreseeability of HARM (obj)
· Don’t need to foresee the manner of the actual harm, but need to foresee that there would be a harm (Kibbe – victim left on a freezing road, killed by passing truck)

· Dangerous activities are usually easier to find foreseeable harm

· Intervening Act [does it break chain?]
· Foreseeability of ACT
· Acts by Victim:

· Condition - Vulnerable victims = generally doesn’t break chain (take victim as you find them)
· Acts – depend on who had control 
· Ex: Assisted suicide, man given gun & encouraged to kill, Stephenson girl

· Acts by Medical Care:

· Ordinary negligence = doesn’t break chain
· Ex: Hospital conditions

· Gross neglect/intentional maltreatment = superseding event
· Ex: doctor let someone die because don’t like them
· Acts of Nature

· Routine = doesn’t break chain
· Extraordinary = superseding event 

· Additional Perpetrators – analyze each perpetrator separately 
· Related = doesn’t break chain

2 people trying to kill someone- 1 stabs and 1 shoots- acting together so both foreseeable.  Not intervening, but contributing act- same goal

· Unrelated = may be independent, intervening act
· 2 ways to approach intervening acts:

1) Charge 1 with murder, other with assault or attempted murder

2) Charge both with murder

· Control? To what extent is a victim acting out of free will

· Policy? (who do we want to punish?)
· Pokemon Hypo – Child jumping but parents are the ones that have control and there are policy reason as to why not to punish stupid movie producers

· Joint Enterprise
· Drag Racers – Causal Link to other Racer?
· When one of drag racers died, did not hold the other liable because victim had control

· When an innocent bystander dies, found the other drag racer liable because want retribution

· Russian Roulette – Are other players cause of death?

· Mutual encouragement is a link in the chain of causation

· Harm is foreseeable 

· But guy put gum in his own hand... Policy?

· Want to deter people from playing, all actions caused it, working together 
· ATTEMPT [ AR + MR = No Result]
· Attempt: has intent to commit a crime, engaged in conduct to commit the crime, but fails or is prevented. 
· Inchoate crime – not a fully completed crime (like conspiracy and solicitation)
· Want to punish to deter, incapacitate, rehabilitate and for retribution

· How long should we punish them?

· Fed: the same amount as completed crime

· MR the same, so should be punished the same
· Must be deterred – poses a danger to society
· CA: half as much as the completed crime

· Should have more retribution if crime actually occurred

· Proportionality 

· Don’t want them to finish the crime (incentive to stop)

· Mens Rea

· Purposely – make sure they meant to do by looking at behavior or statements

· No such think as attempted involuntary manslaughter or felony murder because it is an unintentional killing

· High level of MR is needed

· Smallwood v State- D raped 3 victims  knowing he was HIV positive and he did not use condoms

· Charged with assault with intent to murder

· Mens Rea:
-He did not have intent to kill

-Purpose was to rape, not to infect to cause death (jury needs to buy it!)
-Knowingly was not enough-PURPOSE was needed

· MPC - Knowingly  - believe harm will result
· Use knowledge to prove purpose 

· The only reason to do something if you know the action is certain to cause the result , so it must have been D’s purpose ( no other reason to do the act!)

· Kraft- shot at a cop to try to get the cop to shoot him.  If the jury believed this, no attempt since purpose is required.

· Actus Rea        I------------------------------------------------------I
·                Mere preparation                                                Attempt
· People v Rizzo- a group wanted to rob a payroll officer.  They were driving around looking for him but they never found him.  Mens rea was there- was there enough AR?

· 1st Step 
· Problem: Could change mind, just thinking about it, lots of people would go to jail)

· Last Step

· Problem: Too late! Someone could be seriously injured or may not be preventable)

· Dangerous Proximity (CA) – Look at everything that has been done (P) and still needs to be done (D)
· Mere preparation isn’t enough!

· D will always say that they can change their mind

· Equivocality Test [res ipsa loquitor – actions speak for themselves] 
· Ex: McQuirter – no other reason why a black man would be in white neighborhood following a white woman

· Look through own lenses – subjective
· Allows stereotypes or racist attitudes 

· Looks at how clearly his acts speak for his intent (merge AR & MR)
· Substantial Step (MPC)-  Strongly corroborative of intent
· Sub Step = Dang Proximity

· Show step by step

· Strongly Corroborative of intent = Equivocality 

· ***Note: If not enough time in exam, at least do dangerous proximity & substantial step***
Defenses to Attempt
Abandonment

· CL: no defense of abandonment because use to use the last step analysis so can’t really change mind
· Modern Rule: when a person voluntarily choses to abandon then defense for attempt

· Elements MPC 5.01(4): 
· Abandon criminal effort

· Fully & Voluntary

· Not Voluntary if: 

- Fear of getting caught

- Postpone until more advantageous time or victim

- Victim resists 

· Complete Renunciation

· Impossibility ( Attempt by a Diff. Name)  - always argue both FI & LI
· Impossibility: when D has done everything possible to commit the crime, but an unexpected factual or legal circumstance prevents the crime from occurring

· Factual Impossibility = No defense [attempt]

· Is the circumstances had been how D expected them, would there have been a crime? Yes = No defense

· Dulgash: can’t kill someone that’s already dead

· Ex: hand in pocket, no wallet

· Legal Impossibility = Defense [no crime]

· bars people from being convicted of conduct that would never constitute a crime
· Jaffe: wouldn’t be a crime even if bought goods because not stolen like he thought

· Ex: D has sex with someone he thinks is a minor but actually she is of legal age
· MPC 5.01(1)(a) – G/R: Impossibility not defense if: 

· Would have been a crime if the circumstances were as D believes them to be 

· MPC 5.05 (2) – If so inherently unlikely to be crime or create public danger = mitigate or dismiss

· Hypos: 

· buy drugs, but undercover

· shoot gun, but jams

· smuggling letter, when warden knew

· “can’t be a crime/illegal” if warden knew 

· “the fact” that warden knew made it impossible
· would probably mitigate under MPC 5.05(2) 

· Look at HO
· Accomplice Liability – Aider & Abettor 
· - Everyone who participates in the crime is responsible for the crime (diff. levels dealt w/@ sentencing)
	                       Common Law
	                                 Now

	Principal 1st Degree                      all 3 guilty
	Actual Perpetrator

	Principal 2nd Degree                     same crime
	Accomplice/A&A (there during crime)

	Accessory Before Fact
	Accomplice/A&A (plans before)

	Accessory After Fact (comp. diff. crime)
	Accessory After Fact


· Elements from Accomplice

· AR – Help (not much needed) – Has to be before or during the act not after
· Mere presence is not enough -Unless Other person knows that person is there to help  

· Words of encouragement are enough – “Hit them harder!”
· MR

· Knowingly help

· Intended from crime to succeed (purposely)

· There needs to be a nexus between principal and accomplice

· Show stake in the venture

· Easier to prove purpose when a serious offense

· Even if principal doesn’t know other is helping  or even if help doesn’t make a difference as long as there is purpose (Judge Case – but for not needed)

· Nuances: 
1) For SL crime, does A need to know more than principal? Split

· View 1: No, if principal doesn’t need to know then neither does A

· View 2: Yes, they aren’t getting anything out of it so should have known more
2) Unforeseen Crime – How far does your purpose extend?
· If Reasonably foreseeable because once you are up to no good, then help liable even if no MR (broad standard) – MPC rejects
· Luparello – Guy sends friends to find runaway bride and kill someone.  

· Was charge with murder not involuntary manslaughter

3) Negligent/Unintentional Crimes
· How can you have purpose to do something that is negligent or unintentional
· New Approach: If all in it together, then just need Negligent MR like principal

· MPC 2.06 (4): Just need same MR as principal 

· So if only negligent is needed for principal, then only negligent for A

Note: Do not need to prosecute principal to prosecute accomplice as long as can prove all the elements (even if principal has diplomatic immunity, A can be guilty)
· Conspiracy (Inchoate Crime)
· Two or more people agree to commit a crime. 

· Separate crime from actual crime – doesn’t merge!

· Can be charged for both the crime and conspiracy

· Rationale: 

· greater crime later (deter)

· if other people are invested then more likely to do/succeed

· Exam Tip:

· Is there a conspiracy?

· Who did what?

· Who is responsible?

· each member is responsible for actions of fellow co-conspirators if in furtherance of conspiracy

· Was crime also completed? 

· Scope of conspiracy 

· Chain or wheel? Common interest?
· Elements

· Actus Rea – Agreement 

· No express or written agreement needed – nodding is enough!

· Don’t all need to be together at the same time or know each other. 

- Who Qualifies as “Persons”?
· Gebardi – Victims don’t count!

· Conspiracy cannot be done with the victim only. 

· If can take the victim out of the equation & still two people then conspiracy still

· Wharton Rule – Substantive crime requires 2, then it isn’t a conspiracy also 
· Crimes that need two people: 

· Selling/buying drugs, adultery, bigamy

· Only apply when the legislature makes it clear that it applies

· For test say, “ If WR were in play then can’t charge with conspiracy, but up to the numb nuts! 

· Unilateral v. Bilateral

· Uni/MPC: If MR of one person = Conspiracy (even if the other is undercover)
· Bi: Need two people with MR to commit the crime (prevailing view)
· Mens Rea
· Knowingly Agree

· Purpose for the crime to succeed

· Direct evidence (Roy – actually pimping out girls) 

· Circumstantial Evidence [knowledge +]

· Stake in the venture (don’t need all 3)
1) inflating price

2) no other legitimate use of biz

3) volume of biz (disproportionate)
· Others – long term relationship

· Overt Act: any 1 act by any co-conspirator to show conspiracy in the process (even if legal)
· Causation not needed! 

· Co-Conspirator Liability

· Pinkerton Rule: co-conspirator is automatically responsible for all crimes done by co-conspirators in furtherance of conspiracy (MPC disagrees – because doesn’t require MR)

· Rationale: 
· Already over act (any act) might as well add any crime

· Pinkerton only works if part of same conspiracy

· Allows punishing lower level drug dealers to get higher level drug lords

· Extreme deterrence 

· Single or Multiple Conspiracies

· Wheel Conspiracy - All of the conspirators are tied together through the same middleman

D

      A


C


B

· Prosecution: All joined in 1 conspiracy with middleman, so all would be guilty of A, B, C & D’s sub crime (even if don’t know each other)
· Defense: Conspiracy is only with middleman
· Connect rim of wheel by: showing a vested interest in the success of one another’s illegal conduct, then there is a single wheel conspiracy and each individual member is responsible for the crimes of every other member of the conspiracy
· show financial gain/stake in venture
· only way stays in biz is if people send him biz

· Chain Conspiracy – Each conspirator plays a diff role at his stage of the criminal plan
Manufacturer ( Smuggler ( Distributors ( Retailers ( Street Dealers

· If Pinkerton: street dealer would be liable for everything everyone did above

· Give them a deal to get the big guy at the top

· Hybrid of Wheel & Chain Conspiracy

Manufacturer ( Smugglers ( Distributers 

             Smugglers ( Distributers

· Argument: common ground/business link (Smuggler isn’t going to bother to smuggle if not a bunch of distributers to giver drugs to)

· Benefits of having One Big Conspiracy:

· Appearance in courtroom affects jury

· Hearsay exception – statements of one co-con can be used again everyone

· Venue – any jurisdiction where any act of any conspirator takes place (venue shop)

· SOL – runs from last act of co-conspirator
·             Agreement (T1)                                                   A joins (T2)

              Crime (stealing car)   Overt act

· A is responsible for overt acts before he joins

· A is not responsible for crime before (Pinkerton is not retroactive)

· Abandonment & Renunciation

· CL: Can’t change your mind once you join conspiracy

· Now: 

- Abandonment [MPC 5.03(7)(c)

· withdraw

· tell co-conspirator or snitch (tell police)

Still guilty for everything you were part of! But not for everything after you leave.
- Renunciation
· avoid even conspiracy charge

· withdraw

· thwart (stop) conspiracy
· *Note: whenever there are multiple Ds and a person dies, consider co-conspirator liability, accomplice liability, and felony murder 
EX: can be guilty of attempt to __, conspiracy to __, and murder if someone is accidentally killed!!
· Affirmative Defenses 
	                          Justifications 
	                                   Excuses

	Self- Defense 
	Duress

	Necessity
	Insanity

	Defense of Others/Property
	Intoxication 


· Justifications – right thing to do 

· - Self Defense
· Honest Fear (subj.) + Reasonable Fear (obj.) – Don’t need to be right just reasonable
· MPC RF: D believed it to be reasonable fear (subj.)
· Problem: Don’t want to give racists or vigilantes a right to kill 

· If law race to be considered then law is saying it is okay.  

· Goetz RF (subway 4 boy killing) – RP in D’s situation

· Physical attributes (of all)

· Relevant knowledge of attacker

· Prior experience

· Objective RP fear:
· More value on human life

· Limits danger of prejudice

· More reliable

· Problem: Asking people to be rationale when that are scared which is unrealistic so can’t be super objective

Note: If honest & unreasonable fear (Imperfect S-D), then can go from M1 to voluntary manslaughter
· Death or serious bodily harm or serious felonies (rape, etc)

· Imminent
1) CL: here & now attack

2) RP in D’s situation would believe it is imminent

3) MPC 3.04(1) – D reasonably believe imminent (subj) 
4) Inevitable from D’s perspective (George Bush)

· just a matter of time before they strike

· law usually doesn’t allow pre-emptive strike (cellmate)

· No excessive force (proportionate) 

· Response must be proportional to the threat

· If non-lethal threat can only use non-lethal force 

· Duty to Retreat – alternative (not all jurisdictions use)
· GR: Duty to retreat rises when D is going to use deadly force

– D knows can retreat w/ complete safety

· Exceptions: 

– Castle Doctrine: if in your own house, don’t need to retreat
· where else would you go

· what if co-occupants? Split

– Stand Your Ground Laws/True Man Laws: no duty to retreat EVER!

· Problem: Take matters into your own hands like Trayvon Martin case
· Why are they passing these laws then?

· If really in trouble, should be able to retreat

· Not initial aggressor 

· Initial aggressor v. Instigator
· IA: shows aggression/threat of violence

· Instigator: just trying to start an issue or instigate then doesn’t lose right to claim SD
· *Note: MPC says can’t use SD for involuntary manslaughter

· - Defense of Others 

· GR: someone can help a person in peril and use deadly force under the same circumstances that would justify the use of deadly force by the endangered person herself 
· What if mistake? Approaches:

· Stand in their shoes – go through the SD analysis for the person being protected first
· If they had the right, then you do too (no mistake)

· D must be right ( Ex. Sees someone getting hit and defends, but it was a cop beating someone who had committed a crime)

· Don’t want to interfere & hurt the “good guy”

· Reasonable belief that defense of others is necessary (majority)

· MPC – allows defense when D believed the use of force is necessary (subj)

· -Defense of Property
· GR: no lethal force to defend property especially if not there (don’t set up traps)
· If they are there (in the house), then probably yes especially at night 

· - Necessity

· Face a choice of evils (ex. Die/kill your family or commit crime)

· No economic necessity defense 

· No apparent alternative

· If alternative, then no necessity defense
· Surrender Requirement (Sup Ct.): for prison cases, can argue necessity but D must surrender himself immediately upon reaching a place of safety; if he does not, then he loses the necessity defense 
· Direct civil disobedience v. indirect civil disobedience (ASK)
· Chose the lesser harm (obj) – Life > prop & more lives> fewer lives
· Old CL: have to be right (no mistake)
· New CL: RP in D’s situation

· MPC 3.02(1)(a): D believes to be necessary 

· Immediate harm
1) Here & Not

2) RP 
3) MPC: D believe (subj)

· Did not bring it upon yourself

· No contrary legislature 
· If there is contrary leg, then leg already chose the lesser harm

· * Note: CL, no necessity defense for homicide. MPC, yes necessity defense if more lives than fewer.
· Excuses – didn’t make the right choice but there are reasons we want to excuse them for didn’t necessarily have the right choice
· - Duress/Coercion

· D isn’t making a free choice so don’t feel deserving of punishment 
· Purposes of punishment don’t apply

· Economic duress or threat to reputation is not enough!s
· Common Law Elements:

1) Threat of death or serious bodily harm
2) to D or close family member

3) Imminent 

· here & now or RP standard

· future harm is too distant – D could find another way to deal with it

4) Such fear that ordinary person would yield (obj.)
· jury decides

5) D did not put himself in that position
· Gang member 

· Policy Problem: what would stop a gang member to commit a crime then? 

6) Cannot be used for homicide

· MPC 2.09 (broader than common law)

1 & 2) Unlawful force against ANY person
· Sliding Scale: 

· - for a minor crime, shouldn’t need to face death or serious bodily harm

· - for major crime, should be facing great harm or threat

3) Imminence not a separate req. just a factor
4)  An ordinary/reasonable person in D’s situation would yield
· take into consideration subj. factors like emotional condition, previous experiences

5) Gets a defense if D recklessly put himself in that position

6) Can be argued for any crime, including homicide

· - Insanity

· Legal term – D has to prove it 

· D has the intent but can it be excused 

· Insanity is determined at the time of the crime
· Jury hardly finds people insane

· Misconception that everyone is getting off with insanity

· Insanity – Execution?

· Not free will of choice to do right thing

· Simply cruel – they don’t know

· Won’t deter them or us because we aren’t like them

· Rehabilitation – should put them in mental institute not prison

· Mc’Naughten Rule: (CA standard)

1) D presumed to be sane

2) D must prove:
· At time of the act/offense
· D has a defect or disease of the mind 

· Determine if mental defect or disease with:

- Medical history

- Clear symptoms/physical proof (hearing voices, shaking)
- sincere (how easy is it to fake)
- did they bring it upon themselves ( drug addict, gambling disorder)

- stigma (PMS)

- # of cases affected

- How to treat

· D doesn’t know:

· Nature & quality of the act OR

· “Wrong” – morally & legally 

· both the same because law based on morals, not based on D’s own beliefs
OR

· CL Added: Irresistible Impulse (cannot resist) or Deific Command (God spoke to D)

· MPC 4.01: 
1) D presumed to be sane

2) D must prove: 

· at time of the act

· D has a defect or disease of the mind

· D lacks substantial capacity either to:

· Appreciate the criminality/wrongfulness of his conduct (cognitive) OR

· Conform conduct to requirements of the law (volitional) – easy to fake/hard to prove
· Competence: mental state of trial 

· Make sure D can understand proceedings

· Judge decides this based on experts 

· Send to prison hospital until competent & go to trial

· Dusky Standard: Mentally competent to stand trial if 1) Sufficient ability to consult with counsel 2) Understanding of Proceedings

· People can sometimes be forcibly medicated to go to trial depends on:
· Severity of crime, if medication will help, if appropriate or alternatives
· - Diminished Capacity – can’t form MR

· Argue DC when no mental disease, but something wrong or mental disease but don’t meet other elements (use it after insanity) – if DC then get expert testimony
· Brawner – Partial Defense (maj.)

· Drops from specific intent (purpose) ( general intent (reckless) or M1 ( M2

· If there isn’t a lesser crime then cannot use because don’t want it to be a full defense

· Mens rea wasn’t formed so can’t premeditate 

· Use mental capacity to negate intent/MR necessary for the crime
· Clark – No DC defense

· Right for observation evidence but not expert testimony because:

· Debate within the profession

· Too confusing

· Worried that won’t get committed or serve much time, so don’t make them better or keep ourselves safe

· MPC 4.02 – DC is a defense for any crime 

· Drop down SI t( GI (sometimes even to no crime) & GI (no crime
· - Intoxication  - alcohol  or drugs but liquid courage is not enough
· Involuntary Intoxication = Full Defense

· Duress

· Don’t know taking drug (drugged)

· Pathological intoxication (unexpected impact ( give aspirin but you react like LSD)
· Voluntary Intoxication = Partial Defense
· SI ( GI but no defense if GI
· Even though assault w/deadly weapon or assault with intent to rob is usually SI, can be considered GI because don’t need a lot of brain juice to do it 
· So always ask 1st, can someone intoxicated form that intent?

· MPC: negate intent, but not for reckless crime so basically the same as CL SI(GI

** Note: If due to intoxication get brain damage then get insanity defense**
· RAPE
· AR – sex without consent by threat of force, intimidation or violence
· Use to also include when victim resisted (not like that anymore)
· If D knows that sex without consent but just didn’t use enough force = RAPE

· But how do we guarantee that the D knows

· Honest mistake from D is enough to make them not guilty

· Fooling someone isn’t enough for rape! Not forcible

· Slippery slope – what would we consider fooling? 

· “I love you” or “I’m rich”

· Why isn’t the definition of rape just sex without consent?

· Difficulty with proving it – he said, she said

· Requirement of force may be there to protect men

· Women play coy idea

· Questions to Consider: 

· Would we want to change it into a negligent crime, different levels to punish differently? 

· Should we add sec without consent without receiving affirmative consent?

· DEATH PENALTY

· Constitutional per se but Not Constitutional to Execute: mentally retarded (under 70 IQ) or someone who was a minor at the time of the offense 

· Pros

· Retribution (an eye for an eye) – People who don’t deserve to be in our society
· Worse of the worse 

· Deterrence ? Rehabilitation ?
· Cons

· If life is holy, then gov’t should not be killing – Morally wrong
· Give the state the right to do what they are saying is wrong
· Significant error rate 
· Delay – does that in itself violate due process?

· Most countries have gotten rid of it (only 1st world country to still have it)
· No study that supports theory of deterrence since people kill for all sorts of reasons
· Can’t make a rationale decision because don’t even know if might get it 
· Cost is high…more expensive to execute than to put people in life imprisonment
· Race issue…people who kill whites 4 times more likely to get death penalty than people who kill people of color
· Representation – great disparity because have less money
· 50 MC questions for 75 minutes – on reserve at the library Glannon Guide
· Last question: Solomon , Javi and Daniela 

· 3 exam essays – 

· 1) 90 minutes with multiple defendants – start with the most serious first

· 2) 60 minutes – less facts but still plenty to talk about

· 3) 15 minutes policy question – syndromes, death penalty, rape, theories of punishment
· Format: what the law is and how you would change it and why? 

· Reflects society’s morality in a certain area
