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OVERVIEW—CRIMINAL LAW

A. What is Criminal Law  
Criminal law is the study of offenses against society 
It is intended to reflect and enforce societies morals
Criticisms
Morals change faster than court can keep up
How does court know what majority morals are (most morals based on Judeo-Christian outlook)
Overcriminalizaiton occurs
Governed primarily by statutory law but English common law forms the basis 
Burden of proof on the prosecutor (but in appellate court the court must construe all inferences and make all credibility findings in favor of the gov’t)
Criminal intent is one element that prosecutor must prove beyond a reasonable doubt; prosecutor also bears the burden of proof
Malum in se: crimes are inherently/instinctively immoral or dangerous (felonies like murder or fraud)—punishable for more than 1 year 
Malum prohibitum: crimes violate specific prohibition of law that we created (misdemeanors)—punishable for one year or less 

B. Criminal Justice System
Not really a system; it is the primary mechanism for enforcing conduct standards upon society
High volume of cases
Chronic shortage of personnel and resources
Uncontrolled discretion (police, often individual officer is picking up which crimes to arrest; prosecutor can choose what charges to pursue and which to drop)
It is decentralized, many agencies and districts and methods
Judges: oversee a courtroom procedure, biggest concern is to move the docket along
Police: to maintain law and order and make arrests (safety, security)
Guards/correctional officers: well-paid, understaffed, overlook prisoners
Prosecutors: to bring justice to victims when D is guilty, make sure criminals are punished (also looks out for D, don’t want to put an innocent man in jail)
Defense lawyers: to protect their client from the accusations
Defendant: goal is to stay out of jail/avoid punishment
Jury: decides the fate of the defendant, guilt or innocent
Victim: doesn’t have much control of case, represented by prosecutor
Witnesses: help present facts relevant to case
The public: we have an interest in how the law applies to the circumstance

C. Elements of a Crime
Prosecutor must prove these elements (beyond a reasonable doubt)
AR + MR [+CIRCUM. + RESULT] = CRIME

D. MPC
Committed to blameworthiness and mens rea
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PUNISHMENT 

A. Overview of Punishment
Punishment is a deprivation of liberty (can also be fines or teaching)
Criminal punishment leaves a stigma/branding…damaging to reputation for life 

B. Dangers of Overcriminalizing
Lack of consensus about what conduct is immoral
Lack of respect for law when law no longer reflects change in social morality and is not enforced
Dangers of discriminating
Diverting limited investigative and prosecutorial resources
Invasion of constitutional rights 
Ineffectiveness of law in deterring behavior
Overcriminalizing makes people paranoid
Stigmatizing criminals 
Doesn’t allow for cultural and religious differences
Criminalizing leaves out the fact that there are other ways to help people besides just making it illegal
Ex: shouldn’t be illegal for a pregnant woman to do drugs…there’s a social and moral concern with it but putting her in jail won’t help her (should go to education courses, hospitalizing)
Ex: should it be a crime to bully someone? No because criminal law is coming in too late…can’t solve the problem; schools can implement regulations to affect the issue
Making it a crime would ruin their rep and lives forever; bullying so common with kids 
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PURPOSES OF PUNISHMENT

A. Retribution—Kant 
Backward looking, people deserve punishment b/c they did the crime … even if they don’t do it again, we have to proclaim that what they did was wrong; did the crime, do the time; 
Assumes people have free will to do what is right and should be punished when they choose to violate society’s norms
Assumes we all have the same vested interest in society, pay back society
Defendant, by committing a crime, has taken something away from society and must repay a debt
Punishment as revenge justified b/c society, as well as victim, has a right to seek revenge against D 
By avenging the crime the victim is made whole and the need for private revenge is avoided
Pay back debt to society, needed to maintain social fabric of society 
Kant said it is a form of social revenge intended to repair the evil a defendant’s crime has inflicted, reassert the values of society, and reestablish social order
Sends a message that society has certain moral norms that cannot be violated 
Punishment reasserts society’s standards for conduct
Criticisms 
Intentionally inflicting pain even when it cannot be shown that the punishment will promote the greater good
Legitimizes vengeance
Relies on emotion not reason to determine the imposition of punishment
Punishing those who are force to commit crimes b/c they are subjected to unfair social conditions 
Does everyone make the same type of free choice? (Do we punish people who have no choice, ex: children)
Who’s to decide?
Issue with overpopulation of prisons
Doesn’t really make the victim whole, never bring back someone from the dead
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PURPOSES OF PUNISHMENT

B. Deterrence—Bentham 
Utilitarian idea: forward looking, how will it affect society in the future, for the greater good… serve as an example to others; assumes that D is rational and weighs advantages and disadvantages of their acts before committing the crime (Bentham)
Specific: designated toward the specific individual, that person won’t do the crime again b/c he was punished
Ex: D purposely fails to file income tax returns; to ensure D will not do that again, court imposes a lengthy sentence and significant fine
General: learn by example, the rest of us will not do what that person did b/c we saw his punishment
Ex: D is convicted of robbing a bank but b/c of old age and failing health, judge knows there is little risk of D doing it again so judge imposes a stiff sentence to deter other potential criminals from robbing
Criticisms
Two thirds of people who go to prison and get out do their crimes again (deterrence doesn’t necessarily work)
Shouldn’t impose punishment on one person for the greater good, it’s immoral…shouldn’t treat people as a means to benefit the rest of society (Kant)
Ex: an innocent person who appears guilt could be punished in order to deter others and benefit society as a whole
Ineffective in a case where the criminal is motivated by emotional concerns…it presumes the decision to commit the crime is a rational decision 
How much do we punish someone to make it deterrent
The criminal might not need it at all, trial may be enough to scare them 
United States v. Bergman  (rabbi committing fraud)
Theory of punishment was retribution and general deterrence, everyone acknowledging what happened was wrong, serve the message to society that these crimes were serious and wouldn’t go unpunished
Rehab not useful for D and neither were specific deterrence nor incapacitation b/c he was not a dangerous man and had learned his lesson 
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PURPOSES OF PUNISHMENT 

C. Rehabilitation 
Utilitarian idea: send people to prison to make them better, humanitarian effort to cure criminal
Reforming methods range from having D recognize guilt and repent to providing vocational training and psychological treatment 
Criticisms
Prison conditions are horrible, can make someone worse
How do we know the most effective way to rehabilitated that person (assumes all people who commit crimes are sick and can be reconditioned)
Assumes we can change people or that all criminals are merely “sick” and can be reconditioned
Allocates societal resources to those who least deserve them

D. Purposes of Punishment—Incapacitation
If they are in jail, they can’t hurt anybody else…denies or reduces chances of future offenses
Criticisms
How do we put everyone in jail (not enough space/labor/$)
They can still hurt people in prisons (lots of gangs)…ineffective in reducing recidivism
How long can you incapacitate them for and who is paying for it?
Other ways to incapacitate besides jail (hospital?)
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PURPOSES OF PUNISHMENT 

E. Death penalty
it is constitutional so far, they have limited it using the 8th amendment
one of the few amendments that evolves the standard of decency since society evolves
excecuting mentally retarded not constitutional (under 70 IQ), executing someone who was a minor at the time of the offense not constitutional, executing for a crime that was not a homicide is unconstitutional
states on their own are moving for other policy reasons to get rid of death penalty
why do we have it?
Pros
Retribution, has to be some statement that what you did was wrong and we have to preserve the sanctity of life
Cons
If life holy, then gov’t should not be killing
Significant error rate (In Illinois more people found innocent than guilty on death row)
No study that supports theory of deterrence since people kill for all sorts of reasons
Cost is high…more expensive to execute than to put people in life imprisonment
Race issue…people who kill whites 4 times more likely to get death penalty than people who kill people of color
Must be guilty of M1 with special circumstances to get death penalty
Theres a second trial 
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LEGALITY

A. Legality
Nulla poena sine lege: no punishment without law 
General rule: there must be notice in statutes and they must be written in a way that can be understood by all
If they are not written this way, then D can’t be held accountable 
Broad laws can be discriminatory, engender disrespect if we have a law and we don’t use it
Due process…requires notice before a person can be convicted of a crime, clarity as to the meaning of the law, and sufficient specificity to prevent arbitrary enforcement by law enforcement authorities 
Rationale behind legality:
1) Give notice of what is a crime/punishable
2)) Control discretion of authority figures (police)
3) Prevent retroactivity and vagueness in crimes
Restricts punishment of something that wasn’t a crime when it was committed and requires laws to be reasonably clear
4) Prevent courts from making new laws—leave that to legislature 
Not all harmful or immoral acts are crimes…conduct must be prohibited by law before it can be punished 
A statute can have imprecise language without violating principles of legality 
Ex: statute uses common law term of “negligently” or “cruel and inhumane treatment” without defining those terms 
Commonwealth v. Mochan (man making lewd calls to woman)
Court convicted D of misdemeanor b/c acts outraged the decency of public morals; dissent said it was not the court’s place to fabricate this crime (leave to legislatures)…need specific laws b/c we all have different morals and there must be some notice that what you are doing is wrong
States have abolished doctrine that courts can create new crimes…role of legislature, protections for violation of public morals are vague and violate principles of legality
McBoyle v. United States (transporting drugs in a plane)
Act did not necessarily indicate that aircrafts are defined as motor vehicles so since statute was written in a confusing and vague way, it did not give proper notice 
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ELEMENTS OF A CRIME—ACTUS REUS

A person must act or fail to act before they commit a crime 

A. Positive act
Voluntary act, physically done (not involuntary, small specific category)
Brain must be engaged for purposes of punishment
Unless you’re brain is engaged, how can you be deterred or be successful in rehab…there was no choice to commit crime
Wrong to be convicted of something you didn’t do by your own choice
Special Applications:
Habitual acts are voluntary b/c the brain is engaged, determined effort of actor
Possession, D must know he possessed the item
Even a crime caused during an epileptic attack could be viewed as voluntary by extending the period of actus reus…Ordinarily, reflex or seizure actions do not constitute a voluntary act but if a D is aware that he is susceptible to such problems, the court may stretch the period of actus reus to include the time when D knowingly took the risk of an attack (Decina—had seizure while driving)
Involuntary acts: where brain is not engaged (automatism)—MPC 
1) Reflex or convulsion (Newton—shot officer while unconscious)
2) Unconsciousness or asleep (Cogden—killed daughter while sleepwalking)
3) Hypnosis (lots of courts don’t buy this)
4) Bodily movement not the product of the D’s effort (Grand Canyon hypo, Martin—carried out of home while drunk and placed in public)

B. Omission
Failure to act
Person does not have a duty to help or rescue unless there is a statutory duty imposed (certain instances)…Jones, Pope
Making a legal duty to help would encroach on individual liberties and could cause overcriminalizaiton and extreme inconvienence or burden
Some professionals have a duty to help b/c of their choice to get into that profession
An doctor’s discontinuance of medical care for a patient is generally treated as a failure to provide care…absent a duty to continue care, the doctor’s act of omission is not considered culpable conduct (Barber)
Duty to Act:
1) Statute…doesn’t have to be criminal statute, could be any
2) Status relationship…you gave up your freedom when you got into this relationship (live-in boyfriends and girlfriends ordinarily do not trigger a duty of care… Beardsley, Miranda)
Ex: parent to child (Cardell)—battered woman syndrome
Ex: spouse to spouse
Ex: innkeeper to inebriated customer
3) Contractual duty for another
Ex: babysitter
Ex: lifeguard
Ex: bodyguard
Ex: elder care
4) Voluntarily assume the care for another
If you say you will take care of it, then other people back off 
5) Put victim in peril (this 5th duty is used by some courts) 
No duty to act besides the ones listed; just can’t cause harm to others
Reasons for No Duty:
1) American tradition of individual freedom and privacy
2) The difficulty of knowing how much help one must provide others in life
3) The fear of diverting attention from the perp of the crime to the bystander
4) The possibility that good Samaritans may face undue risk of harm 
CRITICISM: No moral difference between failing to help and committing a crime when there is no peril to yourself when helping
Bystander indifference (no real duty)
Distinguishing omissions from acts (artificial…can stretch or squeeze actus reus)
Barber: Doctor stopped giving medical treatment, can be seen as an omission of duty to care for patient BUT, without a duty to continue care, the omission is not considered culpable conduct (no duty to continue once treatment has proven ineffective…this is different from administering a fatal drug to end a life)
Positive act would be euthanasia 
Good Samaritan rule is potentially bad b/c it distracts attention away from the real perpetrator onto the Samaritan that tried to help 
Need more than just immoral or evil thoughts you need the act so that you don’t just punish everyone 
Courts don’t know if you will carry out your thoughts
People have freedom to hate…we could all be liable if this were the case
Can’t know the difference between what someone is thinking of doing and just fantasizing about (how can you prove this?)
Person could change his mind
We’d all be paranoid if we had to think our thoughts could get us in trouble 
How do you prove it?
EXCEPTION: terrorist plots, conspiracy 
Words alone are may be sufficient to constitute actus reus such as treason, sedition, solicitation, conspiracy etc.
Ex: an army officer telling the enemy of the time and place of an attack 
Extending the period of actus reus
By extending the actus reus, an act that might otherwise be viewed as involuntary is deemed to be a voluntary act (could do this with Decina or Martin to find culpability)

HYPO: Four guys around pool drinking beer, little baby comes and falls in the pool and none of the guys help the baby. Is failing to act enough for a duty so that omission is an actus reus?
Person 1: a neighbor drinking beer (no duty)
Person 2: the baby’s father (duty)
What if he doesn’t know he’s the baby’s father (no duty)…could be argued it’s a duty b/c you should know who you slept with/what happened with her (what if he’s there with woman he’s been with for a while and she has this kid)
Person 3: lifeguard (duty)
Person 4: starts to help but then gets wet and lets go (duty) 
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ELEMENTS OF A CRIME—MENS REAS

A. Mens Rea Punishment
The D’s mental state when committing the crime, scienter 
Need this element for the purposes of punishment…if you didn’t have the mental state/intention, then there is no reason to punish, it wouldn’t be helpful if you didn’t make a conscious choice
Not just that you did harm but that you are blameworthy and aware and can be deterred
Retribution: person who intends to violate the law is ordinarily viewed to be more deserving of punishment than the person who accidentally commits the same act
Deterrence: the more a person considers the wrongfulness of her actions, the more the risk of punishment can serve to deter the D’s act
Rehabilitation: the more a person intends to violate the laws or cause harm, the more that person’s attitudes need to be reformed
Incapacitation: the most dangerous persons in society are often those who have carefully thought over their evil deeds and nonetheless decide to commit them 
Motive is not an element of crime, we look at it for sentencing purposes and to determine which mens rea level (motive helps prove intent)

B. Common Law Language for Mens Rea
Maliciously: D realizes the risk his conduct creates and does it anyway (recklessness)
Cunningham: man indicted for maliciously poisoning neighbor (mother in law) when pulling gas meter off wall…acted maliciously b/c he foresaw that his acts might cause harm  
Faulkner: sailor went to steal rum below deck and lit a match to find his way and ended up lighting the ship on fire. He was convicted for malicious injury to property but court reversed…it must be proven that he could foresee the risk and chose to act despite it 
Intentionally: can mean that D had purpose to cause specific harm; or it can also refer to situations where D is aware of the harm he is likely to cause although that harm is not his primary aim 
Ex 1: D wants to kill his competitor and plants a bomb on his plane
Ex 2: D wants to destroy briefcase competitor is carrying and plants a bomb on the plane to do so
Negligently: fails to perceive a substantial and unjustifiable risk that a particular result will occur
Hazelwood: spilled millions of gallons of oil in ecologically sensitive area; captain was drunk…standard is met when risk is of such a nature and degree that the failure to perceive it constitutes a gross deviation from the standard of care that a reasonable person would observe in that situation (court said plain negligence not supped up negligence)
Santillanes: uncle cut throat of nephew. Criminal negligence applied b/c of moral condemnation/stigma attached to being a “criminal”
Willfully: doing an act with purpose of violating law; or when D intentionally does an act that has illegal consequences (even if he doesn’t necessarily want to protest the law)
Ex 1: Cheek…person who doesn’t believe in tax law and wants to protest them but willfully not filing tax returns
Ex 2: person who doesn’t have a complaint against tax laws but knows that he should pay taxes and then does not file tax returns 

 C. Mens Rea MPC Levels
Purposely (specific intent): D has a goal or aim to cause the harmful result (with intent to)
The highest level b/c that’s the person you want to punish the most…that person is the most dangerous, thinking it over the most, needs an attitude change (retribution, deter, rehab)
Know if someone did something by looking at motive, doesn’t matter if motive is good or bad; another way to know is from D’s statement or what they do (D’s actions)
Knowingly: D is virtually or practically certain of harmful result
If the element involves the nature of D’s conduct of the attendant circumstances, he is aware that his conduct is of that nature or that such circumstances exist; and if the element involves a result of his conduct, he is aware that it is particularly certain that his conduct will cause such a result
HYPO: Someone has incriminating documents on Dru so Dru puts bomb on person’s suitcase when he gets on plane…Dru doesn’t care if he hurts someone but his goal is to destroy the documents 
For most crimes, knowingly doesn’t make a difference but for some it does
HYPO: treason is when you have the purpose to alienate
Recklessly (general intent): D realized the risk and consciously disregards a substantial and unjustifiable risk,  “malicious”…
This is the default minimum level if the statute is silent as to the mens rea requirement (unless the statute specifically goes as low as negligence)…purpose of punishment is not served well by negligence so that is why it goes this low (D realizes the risk here)
Retribution best applies to someone who makes free choices
Deterrence doesn’t work unless someone considers risk and takes it anyway 
Subjective standard, D himself realized the risk and decided to take it anyway 
“Substantial” and “justifiable” not explained by MPC
Must be a gross deviation from the standard law-abiding person, shouldn’t punish someone who isn’t taking a big risk…we take risks everyday
The jury decides what makes it substantial and unjustifiable 
Distinguishing recklessness from knowledge
Jewell doctrine (Ostrich defense): if you strongly suspect illegal activity but intentionally avoid knowledge in order to avoid culpability, its deemed knowingly
Jewell: hidden compartment in car with drugs
Negligently: D should have been aware of a substantial and unjustifiable risk that the material element exists or will result from his conduct 
Objective standard, reasonable person would have been aware of risk 
Risk must be a gross deviation from standard care that a reasonable person would observe in D’s situation
Dip down to negligence when crimes cause a lot of damage
Strict liability: doesn’t matter if you have any awareness at all, guilty just by doing the act
no mens rea requirement

HYPO: Levenson goes to top of building with pots 
What if she sees a student she doesn’t like and drops pot on a student below
Level of mens rea: purposely 
What if there are a group of students and she drops pot?
Level of mens rea: knowingly
What if she is not substantially certain she will hit but still drops?
Level of mens rea: reckless
What if she doesn’t look over to see if there are students but she drops it anyway?
Level of mens rea: negligence
It’s 2 am, she doesn’t expect anyone to be there but there is one person studying and she drops the pot and hits them?
Level of mens rea: strict liability

HYPO: girl goes to Columbia and while she is there, someone gives her a suitcase and tells her not to look inside but tells her that if she brings it across US border, she will get paid handsomely
She can expect it’s a controlled substance but she doesn’t open suitcase to see for herself b/c she doesn’t want to get charged with “knowingly transporting drugs”
She may have realized the risk (recklessly) but she wasn’t virtually certain by looking in the suitcase (knowingly)
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MISTAKE OF FACT

A. Does the statute make you know something? 
General rule: ignorance or mistake of fact precludes criminal liability if the mistake means D lacks a mental state essential to the crime charged 
Rationale: D already knew he was doing something illegal so you took the risk of it being worse
 Prince: no mistake defense b/c a violation of the law did not depend on whether D knew of girl’s age…material elements were taking a girl (actus reus) without her father’s permission; age was a jurisdictional element b/c it served to limit the number of cases that the court would handle 
Feola: court rejected Ds claim that “federal officer requirement” was more than jurisdictional b/c it exposed the Ds to increased punishment in federal court…didn’t matter that they didn’t know officers were federal, still wrong to assault anyone and the requirement of federal officers was only designed to establish the jurisdiction of federal courts over such offenses

B. What facts does D need to know to be guilty of crime? 
1) Statutory requirements 
Look at language of statue to see if it affixes a mens rea requirement to a particular fact, then D must meet the mens rea requirement to be guilty of the crime
Ex: law prohibits “knowingly using someone else’s credit card.” If D uses credit card without noticing that his name is not on it b/c a store teller accidentally switched his card with another person’s, then D is not guilty of knowingly using credit card of another b/c he did not have the necessary mens rea 
If D needs to know something to be guilty of the crime, but he does not know, he is not guilty
2) Legislative history/intent
Examine the legislative history and purpose of a statute to see whether a mistake of fact defense would be allowed
Mistake of age defense to statutory rape usually not allowed even if mistake is reasonable 
3) Common sense and public policy 
EX: it is a crime to knowingly receive stolen goods…if D buys stolen gods but he is unaware of it at the time, then mistake or ignorance precludes him from having the necessary mens rea 
EX: it is a crime to knowingly employ an illegal alien…if D knows him employee is illegally in the country but mistakenly believes the employee is from Russia, not Poland then mistake of fact is not a defense b/c it is not a requirement of the offense that D know the exact country of origin 

C. Language of the statute
Material element: describes elements of statute that relate directly to the harm or evil sought to be prevented by the law…something D needed to know to make the conduct illegal (elements that require mens rea)
Unless definition of crime suggests otherwise, the same mens rea level applies to all material elements of the offense
There are occasions where a different mens rea level will apply to different material elements within the definition of the crime
Ex: burglary “knowingly entering a building with intent to commit a crime…” (Knowingly and purposely)
Jurisdictional element (non-material): elements of statute that relates to statute of limitations, jurisdiction, and venue…something D didn’t need to know (elements that don’t require mens rea)
Mistake of fact is a defense when it negates the existence of a state of mind that is essential to the commission of an offense 
Mistake or ignorance of fact is essentially a claim that D did not have the mens rea for all the material elements of the crime
Honest mistake by defense should satisfy and D’s mistake need not be reasonable 
An honest mistake by the defense should satisfy and D’s mistake need not be reasonable 
Transferred intent: as long as D has the requisite intent to commit a crime, it ordinarily does not matter if D injures someone other than the intended victim 
Ex: Levenson tries to shoot Branden but she hits Sammy. Levenson’s intent to harm Branden applies to the attack on Sammy
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STRICT LIABILITY

A. Strict Liability
Guilty just by doing act, no men`s rea requirement (prosecution has no responsibility to prove culpable mens rea) 
Morissette: dissent says strict liability has to be the exception not the rule b/c of purposes of punishment are associated with people having mens rea and culpability 
Mistake is not a defense for strict liability b/c you don’t need the mens rea, act is wrong in itself…but you could argue there is no actus reus
Doesn’t matter if you have awareness at all, it’s going to be punished b/c its wrong…guilty just by doing the act, no mens rea requirement 
This is worrisome b/c sometimes people aren’t aware they are doing something wrong
Culpability, blameworthiness is tied to mens rea…difficult in these cases 
Rationale: strict liability is to deter risky behavior, recognize public welfare is paramount, ease prosecutions burden 
Imposed for two types of crimes
1) Public welfare offenses
In response to industrial rev, legislatures enacted statutes to deal with new industries
Ex: illegal sale of liquor (Guminga…vicarious liability)
Ex: sales of impure or adultured foods or drugs’
Balint: court held that narcotic act didn’t require prosecution to prove that D knew he was selling a prohibited drug…today these statutes typically require culpable mens rea
Ex: sale of misbranded articles 
Dotterweich: no evidence D knew of misbranding or that he should have known but criminally responsible b/c crime did not require mens rea 
Ex: criminal nuisances
Ex: violations of traffic regulations (speeding)
Ex: violations of nuclear industry regulations 
2) Common law morality crimes
Ex: statutory rape, D is guilty regardless of whether he honestly and reasonably believed the female was old enough to consent to sexual intercourse (maximum protection for minors)
Ex: bigamy, D is guilty even if the D has an honest and reasonable belief that she is no longer married to her prior spouse
Ex: adultery, D is guilty even if D has an honest and reasonable belief that she is no longer married to her spouse 

B. Determining if it’s strict liability where there’s no mens rea language
1) Public welfare offenses
2) Regulatory crimes 
3) Small penalties
4) High volume of cases
5) Vicarious liability: not generally accepted when there is no act
Purposes of punishment don’t apply if there is strict liability b/c even if employer took all care and employee still violated law, nothing more employer could do
6) morality offenses
statutory rape 
adultery
To determine mens rea:
1) Determine the material elements of the offense
2) Determine which type of mens rea (purpose, knowledge, recklessness, negligence) is required with respect to each material element 
Kantor (Tracy Lords): court found way to balance strict liability and striking down child porn statute due to First Amendment violations…shifted burden of evidence onto D to prove that their mistake of fact was in good faith and reasonable; punishment seemed harsh
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MISTAKE OF LAW

A. Mistake of Law
General rule: ignorance of the law is no excuse; law presumes that everyone knows its requirements b/c the laws themselves are based upon the community’s standards for moral conduct 
Rationale is to prevent everyone from using this defense
Problems arise when there is a D from a different culture, when the law is complicated, when you have to determine the purposes of punishment

B. MPC Exceptions
1) D is officially misled as to the law; negates elements of offense (Liparota/Weiss)
statute requires you do something in a willful, unauthorized manner—mistake of law here like mistake of fact 
If D relies on a statute that courts later strike down, mistake of law is a defense
Marrero: Cannot be a defense simply b/c D misread the law 
If state’s highest court had interpreted the law permitting D’s conduct, D may rely on that decision even if that court or the supreme court later changes the interpretation
If D acts in accordance with an order of a controlling administrative agency, there is no criminal liability even if that order later turns out to be incorrect under the law
If a controlling authority issues an interpretation of the law permitting the D’s conduct, mistake of law may be a defense 
Not all jurisdictions accept this exception
Relying on mistake of a lawyer is not ordinarily sufficient to raise mistake of law (unless it was the attorney general) 
2) D does not have the necessary mens rea for the crime b/c of her ignorance or mistake as to legal requirements
B/c of ignorance or mistake of law, D lacks the mens rea for the crime…if D does not know that he is acting without the authority of the law b/c he made a mistake of law, then mens rea requirement of the crime has not been satisfied and mistake of law is like mistake of fact 
Ex: Weiss…D mistakenly believed they had the authority of the law to seize the murder suspect, lacked mens rea for kidnapping 
Ex: Liparota…D did not know that he was acquiring food stamps in a manner unauthorized by law; b/c statue requires that D know this, mistake of law negates necessary mens rea 
Mere disagreement with the law is insufficient 
Ex: Cheek…knows income taxes have been upheld by courts but his personal view is that they should be unconstitutional
Mistake doesn’t need to be reasonable: an honest, good faith mistake of law is sufficient to negate a D’s mens rea but the more unreasonable the mistake, the less likely the jury will believe it was sincerely made 
Interpreting statutes to determine whether D needed to know the requirements of the law
Read the language of the statute
Evaluate its legislative intent
Determine if public policy requires D know he is engaging in illegal conduct
3) D has not received requisite notice of the law; estoppel theory…barring the gov’t from prosecuting you if they tell you law is X and you rely on it, shouldn’t be allowed to come after you 

 C. Determining if D needs to know the statute
To determine whether D need to know statute: 
1) Read the language of the statute
2) Evaluate its legislative history
3) Determine whether public policy requires that D knew he is engaging in illegal conduct
4) D has not received requisite notice of the law 
If D knows that law requires something but simply disagrees with that law, there is no mistake of law defense
Ex: Cheek… D knew that income tax laws have been upheld in courts but his personal view was that they were unconstitutional; his opposition to the law is insufficient to negate his mens rea for the crime (he knew his legal obligations but chose not to fulfill them) 
To prove that D knew the law but willfully failed to comply with it b/c he disagreed, prosecution can rely on D’s prior compliance 
An honest, good-faith mistake of law is sufficient to negate D’s mens rea even if unreasonable 
Cheek…up to jury to determine whether D had a good-faith misunderstanding of the constitutionality of tax law 
If D believes that he is violating one law and it turns out he is violating another, he is still guilty unless the offense with which he is charged requires that he “knowingly” act in violation of that law 
Due process requires that D have sufficient notice as to what constitutes a violation of the law
Ex: Lambert: D had no notice of the reporting requirement and claimed ignorance of the law
Exception has been limited to situations where D’s conduct is wholly passive; there was no actual notice of the law; and the violation involves a regulatory offense 
Not notice b/c regulatory offense with affirmative duty (Lambert exception)
Cultural defenses
D’s are expected to live in accordance to the standards of the community in which they live…cultural defenses are rarely allowed, although they mitigate a D’s punishment
Ex: D recently arrived from a foreign country and he beats his wife b/c she has committed adultery; although such practice is accepted in his native country, it is a violating of American law 
No notice with regulatory notice…if a friend tells you then that’s enough for notice 

HYPO: It is a crime to “willfully take a tax deduction not authorized by law.” Levenson takes tax deduction for Jimmy Choo shoes b/c she uses them for work. Is she guilty?
No b/c she didn’t know it was not authorized (Liporata)
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HOMICIDE 

A. Overview
Actus reus: kill
Each jurisdiction defines when life ends…most say death occurs when brain ceases to function
Mens rea level: depends on the level of homicide 
Malice aforethought: murder
Circumstance: a human being (not a pet)
Jurisdiction gets to decide what a human being is…depending on where you are, sometimes a fetus is considered a human 
Not all homicides treated the same b/c of purposes of punishment; people who premeditate are more blameworthy/dangerous/deserving of punishment than someone who kills in heat of passion or by accident
MPC does not have degrees of murder (leaves that to sentencing) but does have degrees of manslaughter

Categorizing the groups for exams
M1 and voluntary manslaughter usually go together
M2 and involuntary manslaughter usually go together

** REMEMBER: there is no such thing as contributory negligence in criminal law (never blame the victim)

If gross reckless, then murder 2
If mere reckless, then involuntary manslaughter
If gross negligence, then involuntary manslaughter
If mere negligence, then it’s a tort 

In California
· Drunk driving can be murder 2 or involuntary manslaughter but what makes the difference is if D had notice or drives in an extremely dangerous way 
· Accidental murders can end up in murder 2

* Fact circumstances go to intentional killings, murder 1 or voluntary manslaughter
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* Accidental or reckless behavior, murder 2 and involuntary manslaughter

HOMICIDE—FIRST DEGREE MURDER

A. Actus Reus
Positive act: the killing
ex: picking up a gun and shooting
Omission: the thing that caused the death
ex: a mother who allows her child to starve to death, failure to feed child when there was a duty to do so (does not apply when there is no duty relationship)

B. Mens Rea—Premeditation (malice), purpose
Malice…willful, deliberate and premeditated conduct (intended to kill)
Premeditation: D killed with cool, deliberate thought 
Those who act cold-bloodedly are more dangerous, more deserving of punishment and more easily deterred b/c they considered their acts and the consequences of them before killing
No time too short to create premeditation…can happen within seconds
Under traditional approach, mercy killing is first-degree murder, same with helping someone commit suicide
M1 can occur with premeditation or during the commission of certain felonies (felony-murder)
BARKRM- burglary, arson, rape, kidnapping, robbery, mayhem

C. Approaches to Premeditation
Carroll jurisdiction: purpose to kill (no time too short)
With Carroll, courts were worried that the intent to kill was not enough b/c then it would be impossible to distinguish between murder 1 and murder 2…Guthrie/Anderson created the distinction
Guthrie/Anderson jurisdiction: purpose to kill + pre-conceived design
1) Planning
2) Motive
3) Manner

D. Punishment
Only murder that qualifies for the death penalty 
Only murder where there are special circumstances and if you are convicted of those, then jury has a second part where they decide if there is like w/o parole or death penalty

E. Defenses
Diminished capacity, could not premeditate b/c of psychological disorder
Recent trend has been to limit the impact of this defense by precluding expert testimony on diminished capacity
Intoxication, generally not a defense to murder 
A D can form the intent to kill even when intoxicated 
If D is so intoxicated that he or she cannot form the premeditation, then it may preclude finding of mens rea for first degree murder 
Insanity 
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HOMICIDE—SECOND DEGREE MURDER

A. Actus Reus
Positive act
Omission

B. Mens Rea—Malice, purpose/knowingly/recklessly
All killings committed with malice and without premeditation; catchall murder
Use this when no premeditation or no provocation  
Three forms of malice under this level of murder 
1) Intent to kill (without provocation), express malice 
Can be inferred from D’s actions or statements and from circumstances
Use of a deadly weapon may create a presumption that D intended to kill
2) Intent to cause grave bodily harm
Injury must be serious although it does not need to pose an immediate threat of death…shows a callous disregard for human life and creates a high and unacceptable risk of a resulting death 
Loss of consciousness; bone fracture; disfigurement; wound requiring extensive suturing or other medical treatment
3) Gross recklessness—extreme disregard of human life (wanton indifference, depraved mind, abandoned and malignant heart), implied malice
1) Did D realize the risk…would a reasonable person have realized (which makes it reckless)?
2) Was it gross?
Magnitude of risk: likelihood of harm, seriousness of harm
Social utility of risk: social benefits, alternatives
Ex: shooting into a crowded room
Ex: playing Russian roulette
Ex: driving in a dangerous manner 
Accidental murders can end up as murder 2 if D realized the risk of his conduct
US v. Fleming (drunk driver kills woman)
Gross reckless b/c he was drunk when he got into the car and was speeding and drove 6 miles before the accident so somewhere along the way he must have realized that he was putting others at risk
Omissions can lead to gross reckless
[bookmark: _WNSectionTitle_15][bookmark: _WNTabType_14]
Felony-murder for murders that are not in the first degree

HOMICIDE—VOLUNTARY MANSLAUGHTER

A. Actus Reus
Positive act
Omission

B. Mens Rea—Provocation/HOP, recklessly or under extreme distress
Sudden heat of passion in response to a legally adequate provocation 
A D who is provoked or acts under extreme distress has his reason obscured and acts in pure passion so even if law does not completely excuse the conduct, it is willing to mitigate culpability b/c society recognizes the fragility of human nature, so it’s a partial defense
Criticism is that reasonable people do not kill regardless of emotion

B. Determining HOP
1) Need to show actual heat of passion
D must actually be provoked…if at the time of killing D was not enraged, even though someone else in the same situation may have been, the partial defense of provocation does not apply (may just be M1 or M2)
2) Needs to be legally adequate provocation
Common law categories (extreme assault, adultery)
Words alone are not sufficient 
Criticism: too limited a view of what constitutes legal provocation and it institutionalizes a male-centered perspective which condones killing as an understandable reaction to adultery and sexual provocation
Reasonable person in D’s position would’ve been provoked—objective standard
Camplin: look at objective, physical characteristics that jury can relate to—age, gender
Prosecution wants this
Emotional characteristics, subjective (consider MPC)
Defense wants this
MPC Extreme Emotional Disturbance—subjective standard
No provocation necessary and cooling time doesn’t matter
Words alone may be sufficient 
Need actual emotional disturbance 
Need a reasonable explanation (the objective check on it)
3) Inadequate cooling time
If there is cooling time then there is no longer HOP, there is reflecting time so then you end up at premeditation
If there is cooling time…then you could go all the way up to M1 
How do we determine inadequate cooling time?
Common law said that you had to react right when it happened and if you didn’t act right away then no provocation argument
Over time the standard has been relaxed
One idea is that it has to be “here and now”
Exceptions: defenses
1) Long-smoldering 
Even if considerable time has passed since the provoking act, D may still be entitled to manslaughter instruction if HOP has been building up since the provocation
2) Rekindling 
Reminders of the provocation may rekindle the D’s passion and justify a reaction even after time has passed
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HOMICIDE—INVOLUNTARY MANSLAUGHTER/NEGLIGENT HOMICIDE

A. Unintentional Killing (killings during an unlawful act not a felony)
Unintentional homicide, if committed without due caution and circumspection
D is not aware of the risk his conduct poses but a reasonable person would have been
Contributory negligence is NOT a defense
Objective standard, reasonable person 
Criticism: mere ignorance may make D culpable or D who is incapable of meeting the objective standard of care may be punished; may apply to religions who follow their faith or to those from different cultures
Ex: D’s kid is sick and she tries to cure with prayer rather than getting doctor…. D was found culpable
Ex: D is a Native American and kid has toothache and out of fear of having kid taken away, D does not take him for medical care…D was found culpable 

B. Mens Rea—Gross Negligence or Mere Reckless (during a lawful act performed with gross negligence or mere reckesslness)
1) Should D have realized…would a reasonable person have realized (making risk negligent)?
2) Was it gross?
Magnitude of risk: foreseeability of harm, seriousness of harm
Social utility of conduct: benefits to society, cost of alternatives 

C. Dangerous instrumentality doctrine
Some jurisdictions say that it’s automatically gross negligence without a jury even making a decision 
Use for manslaughter only NOT murder
Ex: playing with a gun
Makes sense b/c its inherently dangerous to do this and the type of harm that can result is bad and there is no good reason for doing it

* Weighted down against D b/c the harm is already caused, defendant’s job is to show that at the time it happened, nobody would have realized or foreseen how horrific it would be 
* Social utility of conduct is designed so people can give their explanation
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FELONY-MURDER

A. Felony-Murder Doctrine (implied malice)
General rule: death during felony = murder 
Shortcut to prove murder…prosecutor doesn’t need to show that D acted with mens rea required for murder (intent to kill) as long as they prove D caused the death during the commission of and in furtherance of a felony
From old days when all felonies were punishable by death 
Punishes D for murder even though death may have been accidental
Many courts don’t like this b/c it creates punishments where there is no mens rea so to limit impact, specific conditions are often required for application 
Felon is strictly liable for all killings committed personally or by an accomplice in the course of the felony
Rationale for the rule
1) Deter felons from killing, even accidentally, during their crimes (deterrence)
2) Vindicate society’s losses when a felony results in death (retribution)
3) Easing the prosecution’s burden in cases where D may have killed intentionally but claims the death were accidental (incapacitation)
Criticisms
1) A person cannot, by definition, be deterred from committing an accidental act
2) A harsher punishment levied against a D who accidentally causes a death is capricious and an unfair imposition of increased liability on the unlucky felon
3) The rule does not reflect the D’s actual culpability since D had no intent to cause the death
4) Prosecutors do not need assistance in homicide prosecutions since evidence shows that homicides occur in felonies at a much lower rate than expected and when a death occurs, there is usually evidence of D’s reckless intent
MPC proposed eliminating felony-murder rule but instead MPC creates a rebuttable presumption that a D has acted with the recklessness necessary for murder if the death occurs while the actor is engaged or is an accomplice in the commission of certain felonies 
Burglary, Arson, Robbery, Kidnapping, Rape, Mayhem = Murder 1
All other felonies = Murder 2

B. Requirements to Prove Felony Murder
Prosecution must prove 
1) D committed a felony
2) During the course of the felony, D or an accomplice caused a death
Must prove D caused the death…D takes his victim as he finds him and is responsible for unforeseeable deaths such as a victim having a heart attack while getting robbed

C. Limitations to Felony Murder Doctrine
1) Inherently dangerous felony (BARKRAM, separate purpose)…precludes the least serious types of felonies from eligibility under felony-murder doctrine
In the abstract: look at language of felony and consider if in the universal ways the felony could happen, does that make it inherently dangerous 
Ex: escape from prison: D can walk out the door or shoot someone…so since there are different ways its not inherently dangerous
CA uses the abstract to in some ways limit
As committed: basically always inherently dangerous since someone died (dissent says it should be foreseeable)
Ex: felon in possession of a firearm shooting a turkey drunk and the kill someone, then it is inherently dangerous since someone died
2) Independent felony (merger doctrine), precludes some of the most serious felonies
Does the felony require malice? 
If yes (meaning the felony is just a step toward causing death) don’t use felony murder doctrine b/c felony merges with the resulting homicide…its M1 or M2
Ex: assault with dangerous weapon (jurors would have to find malice in the intent to kill)
If no and the felony had a separate purpose, the no merger  
There was an independent purpose of killing or causing grave bodily harm to the victim 
What is the purpose of the felony?
Ex: robbery is to take money, but if you kill them that is the separate purpose so it qualifies for felony murder…merges
3) During the course of and in furtherance of a felony 
Duration of the felony?
From the plan all the way through the escape (until capture or full escape)
During the course of the felony
Death must occur during the course of the felony…if the felony was completed and the co-felons are in custody, any subsequent death would not be covered by the felony-murder doctrine
Killings during the attempted escape are considered during the course of the felony 
In furtherance of the felony
Who does the killing? 
Agency theory: killing by a felon or a co-felon 
Doesn’t apply if a non-felon shoots and causes someone’s death during the felony
Ex: Canola (jewelry store owner shot D)
To limit people from shooting
It’s more narrow but sometimes there is an exception made for “shield cases”
Provocative act doctrine (implied malice): a felon created an atmosphere of malice…basically borrows from proximate cause theory so it can apply in agency theory. Provocative acts of one felon create malice for co-felons
Proximate cause theory: killing related to felony (makes sense for shield cases)
Felon may be responsible for any death proximately resulting from the unlawful activity 
Ex: in a shootout with cop and cop shoots a bystander, felon will be responsible for the death 
If shooting is closely enough related then it doesn’t matter who pulls the trigger
Bad b/c can hold people liable if someone else causes death so it might just make felon shoot too since they will be held culpable for death anyway
It’s more broad 
Who was killed?
In most jurisdictions, a felon is not responsible for the death of a co-felon 
1) Killing is viewed as justifiable
2) Co-felons’ lives are valued less than those of innocent victims
3) Death of a co-felon would not seem to be in furtherance of the felony
4) Felons assume the risk of dying when they participate in felony
Did it further the felony?
Unanticipated actions by a co-felon not in furtherance of the common purpose of the felony may not be charged under felony-murder
Ex: felons rob a bank and while inside one felon decides to rape one of the customers then kill her…other felons would not be responsible or charged with his actions
No firm rule governs when co-felons actions are in furtherance of the felony, issue is left up to jury 

***Least dangerous felonies can’t be used for felony-murder doctrine b/c not inherently dangerous…also don’t use most dangerous b/c you can probably just prove malice anyway 
Left with middle felonies that have to be inherently dangerous but can’t just be a step towards killing someone 

**Merger rule is decided by a test case…once a court decides this is the kind of felony that merges, then that is the case going forward 
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MISDEMEANOR MANSLAUGHTER

A. Misdemeanor Manslaughter Rule—Unlawful Act Doctrine
Can be used to substitute for proving the necessary mens rea for involuntary manslaughter
Unintentional killings committed during an unlawful act (not felony) constitute manslaughter
Commission of the act demonstrates D acted without due caution or circumspection
Ex: D charged with misdemeanor manslaughter when his dogs killed a jogger passing by (violation of a safety ordinance) 
Ex: speeding and kid runs out in front of you, you weren’t expecting it, you kill him…this becomes involuntary manslaughter b/c you were doing an unlawful act and deserve punishment
Should realize that when you are going too fast that danger could occur
Ex: driving with a falsified drivers license
Not the right type of violation, not the same as speeding
Usually prescribes the level of care a person must meet in order to avoid acting negligently 
D already know of risk and know how to balance social utility so D can’t argue that they had a good reason to not follow the rules 
Criticism
Dispenses with proof of culpability and imposes liability for a serious crime, involuntary manslaughter, without reference to the actor’s actual state of mind in relation to the death caused by D’s behavior
Ex: it’s a misdemeanor to sell liquor on Sunday…someone sells to you and you go out and die that day b/c of drinking
Seems unfair to punish person for this, like it stretches the actus reus in a way by holding him culpable…didn’t know person would over drink or even drink it at all that day 

B. Limitation to Misdeamanor Manslaughter Doctrine
Proximate cause misdemeanor: applies only if there is a causal connection between the misdemeanor violation and the death that occurred… death has to result b/c it was caused by misdemeanor itself 
Ex: Commonwealth v. Williams: accident with careless driver and D was driving with expired license but no misdemeanor manslaughter b/c violation did not lead directly to death of careless driver
Malum in se v. Malum prohibitum
Violation must be Malum in se (wrong in itself) for the misdemeanor-manslaughter doctrine to apply 
If violation only has a regulatory purpose and was not designed to protect the safety of others, it is Malum prohibitum and cannot trigger the misdemeanor-manslaughter rule 
Dangerousness v. non-dangerous infractions: 
Only apply it to violations that are inherently dangerous, these are the types that make sense to punish as manslaughter b/c we’d probably come out this way if we tried to analyze the long way anyway 
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CAUSATION

A. Causation
No precise test to determine causation, left up to jury
About the weird things that happen when killings
Causation issues arise only in context of those crimes that require a specific result
Homicide is important
When court decides that D caused an unlawful result, the law holds that D should be punished for his act…but, if result that occurs is too distant from his acts, the law will not punish 
Public policy and purposes of punishment play a key role in discussion of causation 
Transferred intent: if D intends to harm victim A but accidentally harms victim B, proximate cause exists
As long as D intends to injure, D need not foresee who the actual victim may be
Already have the elements of homicide anyway so just b/c you killed someone else it doesn’t matter 
Punish based on the intent not on the result

B. Common Law Approach
1) But For Cause (Actual Cause)
Was D a link in the chain of causation?
If no, the no liability
If yes, then there is but for cause
D’s conduct does not need to be the sole and exclusive factor in victim’s death. It only needs to be a link in the chain of causation 
2) Proximate Cause (Legal Cause)
Were D’s actions enough of a cause of the harm to warrant imposing criminal liability? (sufficiently direct cause)
Was the harm foreseeable?
If harm was foreseeable, then proximate cause exists
Ex: dangerous activities are usually easier to find foreseeable harm 
Dangerous conditions alone are not enough to prove causation, the court must think that D’s acts caused the harmful results in a way that justifies imposing criminal liability
Take victim as you find him 
Transferred intent still proximate cause ass long as D intends to injure don’t need to foresee actual victim
Intervening acts—some event that relieves D of responsibility for victim’s death
Does it break the chain of causation? 
Is it foreseeable?
If not, then D has a better chance of arguing that intervening act broke the chain of casuation
Who has control and what is the policy?
Acts of nature 
Routine: usually don’t break the chain b/c it’s foreseeable and person still controls the situation
Extraordinary: might break the chain b/c less foreseeable so less willing to punish
Acts of another person
Victim
Conditions: take him as D finds him, doesn’t break the chain of causation
Ex: eggshell victim
Ex: Jehovah’s witness who refuses a blood transfusion
Acts: might break chain if they are clearly done by victim’s free will 
Ex: assisted suicide 
Ex: man is given gun and encouraged to shoot himself and he does…his choice 
Ex: Stephenson girl…victims will do the most desperate things to get away, go back to control and policy (doesn’t break chain of causation b/c involuntary)
Medical care
Negligent: unless intentional or grossly incompetent, bad medical treatment does not break chain of causation
Ex: hospital conditions are unintentional, don’t break chain
Intentional maltreatment: may break the chain if doctor’s actions were not foreseeable/he had more control over the situation
Ex: doctor purposely and recklessly lets someone die b/c they don’t like them
Additional perpetrator
Related
Ex: drag racing
Ex: Russian roulette
Unrelated
Complementary human action
4) Who has control and what is the policy of that act?
Under policy there is a discussion of who we want to punish and why there’s a legal reason to hold D responsible

C. MPC Approach
MPC requires D’s conduct to be an antecedent but for which the result in question would not have occurred
Does not explicity address issue of concurrent causes
Rather than use common law tems, MPC addresses directly the question of how to treat results that differ from tehose designed or contemplated by D…whether there is a causation form tehse differing results depends on the level of mens rea required for the crime
Different victim: transferred intent apply under MPC, D still culpable
Lesser level of harm: if D causes less harm than intended, D only responsible for that harm that resulted
Greater or different harm: if D causes more harm or diff harm, MPC requires jury to determine whether the harm is too remote or accidental in its occurrence to have just bearing on D’s culpability
Strict liability crimes: still requires causation, MPC requires proof that actual result is probable consequence of actor’s conduct 

HYPO: I slice Brendan’s arm and he goes to doctor and doctor says he can fix it but doesn’t want to b/c he doesn’t like him
· Intentional malpractice so this would be an intervening act 

HYPO: I hit Brendan and he is going to die from my hit but Sammy comes in and finishes him off. Who is culpable?
· Mine is attempted murder…but attempt is punished the same as murder
· Sammy’s is actual murder 
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ATTEMPT

A. Attempt
AR + MR  no result b/c something happens 
Inchoate crime, punish D for trying to commit a crime 
Punish before D has actually caused the harm he intended
Provides society with a safety barrier that punishes those who intend to commit criminal offenses
Initially, attempt was only punishable as a misdemeanor; now it is charged as a felony
Majority of states have a lesser punishment for attempt than the completed crime since D’s acts caused less harm 
In CA, attempt carries a maximum sentence of not more than ½ of the maximum term authorized for the completed offense
Rationale: B/c D’s acts caused less harm to society than completion, there is less demand for retribution…if deterrence was the goal, one may be wary of punishing a D equally for unsuccessful and successful efforts
Minority of states (and MPC) punish attempt the same as the completed crime, except those crimes punishable by death or life imprisonment
Rationale: retribution focuses on the D’s intent, not on the success of the effort so a D who attempts a crime intends the same amount of harm as one who is successful in doing the crime; also the D who attempts a crime must be deterred; that person poses a danger to society
Attempt is a separate crime BUT if D is successfyl in his attempt, the crime of attempt merges with the completed crime and D is only guilty of the completed crime
However, if D is unsuccessful in completeing crime, D who has satisfied the applicable actus reus and mens rea requirements is still guilty of attempt
D who is unsuccessful in causing a harmful result may still be responsible for attempting to commit a crime
Designed to punish Ds who have shown intent to violate the law and who have taken enough steps toward that goal to justify law enforcement stepping in to protect society 
purposes of punishment still apply 
retribution: person deserves to be punished b/c they demonstrated intent to harm others
deterrence: should be punished b/c person might continue to keep trying to do the crime until they are successful and deter others 
rehabilitation: person needs to be fixed
incapacitation: person is dangerous 
Policy for setting standards for attempt high so that court can be sure D actually intended the harm and would have completed the crime if conditions were different
Don’t punish for bad thoughts
There’s the chance that the person might abandon their efforts before going through with it
Police should be allowed to intervene before it’s too late 
Since no actual harm is caused, it’s important that law require a clear showing of D’s intent to commit the crime…his intent in combination with his efforts make him blameworthy  

B. Elements of Attempt 
Mens Rea
Attempt is a specific intent crime that requires highest mens rea, purpose
Can know intent based on what someone said or does or conceals
Even if lower mens rea would suffice for the completed crime, an attempt of that crime requires a strong showing that D actually intended to complete the offense before punishing
Ex: attempted murder, need purpose (but for completed murder it could have mens rea of gross recklessness)
Majority rule: D must have purpose to commit the crime to be found guilty of attempt (even when recklessness or some lesser mens rea would suffice for conviction of the completed offense)
Rationale: b/c attempt crimes do not require a showing of actual harm, courts want to be absolutely certain that, given the D’s intent, it would only be a matter of time or luck before D would cause serious harm 
Common law requires purpose; MPC says purpose or “belief harm will result”
If it’s your belief, it’s probably your purpose as well
MPC allows mens rea to dip down to knowingly
Special issues regarding mens rea, strict liability cases
Ex: attempted felony murder
Most states do not recognize this since it’s illogical to say that D had purpose to cause an unintentional killing
Ex: attempted statutory rape
Most courts say D would be guilty of attempted statutory rape regardless of whether it was D’s intent to have sex with a girl he knew to be under age
MPC only requires that mens rea for attendant circumstances be the same for the completed crime so a person is guilty of attempt if he purposely engages in conduct which would constitute the crime if the attendant circumstances were as he believed them to be 
Actus Reus
Law enforecemet hesitant to intervene too early in planning stages of crime…at early stages it is often difficult to determine whether D really has the purpose to commit the crime and whether he has done enough where it makes sense to dedicate resources to stop him
Mere preparation v. attempt
1) first step is not enough
too early to know that he will do the crime
could change his mind
ex: for arson, buying the matches is too early to know the attempt or intent
2) last step (Eagleton test) might be too late…waits too long and is too risky—we can know sometime before then that the actor had the purpose
ex: Levenson going to kill Branden and if we wait until she points gun its too risky 
3) dangerous proximity test (Justice Holmes)
how much as been done?—prosecution argues
how much is left to do?—defense argues
person could change their mind
4) equivocality test (res ipsa loquitur), actions speak for themselves
issue is that this is subjective and D can be convicted without conclusive proof of mens rea 
its sometimes not clear from actions what intent is 
ex: light a match while standing by hay…could be viewed as attempted arson or maybe you just needed light or wanted to smoke a cigarette
issue also b/c it allows assumptions of stereotypes or racist attitudes about people to determine if there was attempt
ex: McQuirter v. State
5) MPC 5.01(2)
substantial step strongly corroborative of intent 
combination of dangerous proximity and equivocality test and middle ground between first step and last step
substantial test: dangerous proximity
strongly corroborative: equivocality
lists certain acts that per se satisfy attempt’s actus reus requirement
ex: lying in wait and possessing materials specifically designed to commit the crime

C. Defenses
Abandonment
Old rule
abandonment was never a defense under common law b/c the last step was the old standard and it was too late to abandon at that point
Modern rule
when a person voluntarily chose to abandon criminal scheme, there is a defense
1) prevents law from punishing those Ds who have undergone a sincere change of heart and who no longer wish to violate the law
2) gives D an incentive to desist from criminal behavior…if there is a defense, makes D more willing to have a change of heart
only available to Ds who have a sincere change of heart (not those who are just waiting for a better time or more vulnerable victim)
D has the burden to prove (MPC 5.01(4))
1) he abandoned his effort
2) abandonment was complete and voluntary
3) he completely renounced 
not full and voluntary if he does it for fear of being caught or b/c he is waiting for a better time or victim 

Impossibility
When D has done everything possible to commit the crime but an unexpected factual or legal circumstance prevents the crime from occurring
Factual impossibility: no defense b/c person has done everything he can do to commit the crime and has the mens rea but b/c of facts he could not foresee, it was impossible to do the crime
Ask “had the circumstances been as D believed them to be, would there have been a crime ?” (if yes, then no defense)
Ex: pickpocket trying to pick an empty pocket
You have the intent to steal and the only reason you couldn’t was because the wallet wasn’t there…should be punished b/c you will keep trying to do this until you are successful; no defense b/y you happened to pick the wrong pocket
Ex: shooting a weapon that is defective and incapable of firing
Ex: trying to infect another with a disease even though it turns out the D is not infected
Ex: shooting at a victim’s home when the victim is not present
Ex: having sex with a woman who, unbeknownst to the defendant, is already dead
Ex: shooting at a victim who is already dead
Legal impossibility: a defense to attempt when court does not want to impose criminal liability 
Pure legal impossibility
Even if D wanted to do something bad, there is no law prohibiting his behavior…principle bars people from being convicted of conduct that would never constitute a crime 
Ex: D performs an abortion and she thinks its unlawful in that jurisdiction but its not
Ex: D tries to smoke weed thinking its illegal in that state but really there is no law against it
Ex: D takes a tax deduction that she thinks is illegal but it’s actually legal
Ex: D has sex with someone he thinks is a minor but actually she is of legal age
Legal impossibility
Ask “even if the facts were as D believed them to be, would he be guilty of a crime?” (if no, then there’s a defense)
Ex: receiving unstolen property when D mistakenly believes it to be stolen
Ex: shooting at a corpse D mistakenly believes is alive 
Ex: D trying to hunt a deer out of season but he mistakenly shoots at a stuffed deer (shooting at a dead deer is not prohibited)
MPC 
5.01(1)(a): impossibility is no defense if there is the purpose to commit the crime…if circumstances were as D believed them to be
using this standard means no impossibility defense, factual impossibility
ex: D charged with attempt to receive stolen property…if D intended to receive stolen property and took necessary action to obtain it, he would be guilty of attempted receipt of stolen goods even if property turned out not to be stolen
5.05(2): if the acts are so unlikely to cause a public danger or harm, either mitigate or dismiss
equivalent to legal impossibility
win out here if there was no law to make it a crime
ex: D wants to kill someone by stabbing a voodoo doll…D has mens rea to kill and has taken what he believes to be the last step toward killing but there’s little possibility of D causing actual harm this way so court would mitigate or dismiss attempted murder charge
with impossibility defense, it’s for someone who really wanted to commit the crime and had the purpose; in mistake of fact, the person did not want to commit the crime and had no purpose
*impossibility can ususally be argued as legal or factual, just a matter of distinguishing between those situations we want to punish D for (hybrid)
ex: shooting at a corpse D mistakenly believes is alive
ex: trying to hunt deer out of season when it is in fact still hunting season
ex: offering a bribe to someone who turns out not to be a juror
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ACCOMPLICE LIABILITY

A. Accomplice Liability
Everybody who participates in the crime is responsible for that crime
Not a separate crime, it’s how you are guilty of the crime
USC 18 2
If you aid or abet principal, you will be responsible for the crime
If you use another innocent party to commit a crime, you are guilty
Old common law categories of people involved
Principal in 1st degree: the actual perpetrator
Principal in 2nd degree: the aider and abettors (the accomplices)
Accessory before the fact: someone who helps plan and prepare the crime but is not on the scene
Accessory after the fact: they didn’t know about the crime ahead of time but help the criminals after the crime is committed
Ex: helping to elude capture or hiding the evidence
No crime for being an accomplice, the crime is what the accomplice was trying to help do
Ex: bank robbery
Modern approach
All people are equally guilty/responsible for the crime
The only category that is treated differently is an accessory after the fact since they are slightly less culpable b/c they did not get involved until after the crime was committed (and that person gets ½ the punishment)
Principals don’t need to be convicted to get the accomplice
Prosecution needs only to prove that crime was committed and that accomplice participated in it 
Why hold accomplices responsible?
They still have the purpose to commit the crime
Purposes of punishment apply
Sometimes you need more people to get the crime done
Sometimes the person behind the scenes is even more responsible

B. Elements of Accomplice Liability
Actus Reus: help with the crime (positive act or omission when duty to help)
Words alone can be enough to help
Ex: D sees a fight and yells “hit him harder”
Any act of encouragement
Mere presence is not enough but if D is there to give the assailant moral support or encouragement, then that counts 
Need not be the only one
Can be very little help 
Help doesn’t even need to make a difference
Accomplice can be guilty even if his act didn’t have an impact on the outcome; also principal doesn’t even need to know of accomplice’s help 
Ex: D sees another robbing a store and he decides to cut the wire to the security system, even though it doesn’t help with the crime
Accomplices acts must be capable of assisting principal
Ex: if D sees principal about to kill a victim and he yells words of encouragement but the principal is deaf and unaware of D’s presence, then there is no accomplice liability under common law (but under MPC there is since it focuses on blameworthiness)
Soliciting a crime by recruiting others to commit it 
Mens Rea: knowingly help or encourage another in the commission of the crime and have the purpose for the crime to succeed
A. purpose for “the crime” to succeed
Try to demonstrate that accomplice had “a stake in the venture” (nexus between principal and D’s action)
Not enough that one do something to assist the crime, must prove that D spoke or acted with the purpose to encourage or assist another in the commission of the crim
Purpose is high standard b/c there are many ways people can accidentally assist in the crime
Ex: mattress salesmen sells mattress to someone he thinks is a prostitute
Some jurisidctions use more relaxed mens rea standard for serious crimes
Ex: US v. Fountain: D lifed his shirt to reveal a knife which another inmate seized and used to stab a guard…b/c of seriousness of crime, court held that knowing assistance was sufficient to prove accomplice liability
B. strict liability crimes
Ex: Does the principal need to know the girl is under age in statutory rape? Does the accomplice need to know?
No, for principal… strict liability
Courts are split with regard to the accomplice’s liability
Some say he should be on the hook
Others say it doesn’t make sense to punish since he did not have the purpose for crime to succeed
C. negligent crimes
only require the same mens rea (negligence) as the principal (MPC 2.06(4)) 
ex: drag racing, purposely encourage and participate in activitiy that negligently led to death
ex: Russian roulette
D. liability for foreseeable offenses (natural and probable cause doctrine)
Extend accomplice liability to intended crimes and criminal harms that are reasonably foreseeable or the natural and probable consequence of D’s acts
Ex: People v. Luperello: told his friends to go get info about his ex-wife “at any cost” and then end up killing a guy…he was convicted of murder b/c the killing was considered reasonably foreseeable given his request
This is criticized since it allows for conviction even when D does not have required mens rea for the crime…Luparellos is guilty of involuntary manslaughter for enlisting his friends but under this he gets murder even though he was not present
* unlike conspiracy, principal doesn’t even need to know you are helping…as long as you satisfy the actus reus and mens rea, you can be accountable 
* don’t need to prosecute the principal in order to prosecute the accomplice (ex: if principal is dead)
even if principal had diplomatic immunity, the accomplice can still be prosecuted

HYPO: you see a person go in to rob a store and you don’t like the store owner so you cut the chord to the phone 
Even if the guy was never going to make a call, doesn’t make a difference…had the purpose to help the crime succeed

HYPO: can you be an accomplice to a suicide? 
Analyze the culpability of the principal (actus reus, mens rea, causation, accomplice liability)

HYPO: you know someone is drunk but you tell them to drive home; he drives home and kills someone

C. Abandonment and withdrawal defense
[bookmark: _GoBack]D can claim an abandonment defense to accomplice liability if D withdraws from involvement before the principal completes the crime
Common law did not recognized this but MPC does
MPC gives abandonment defense if D terminates his complicity prior to the commission of the offense and either 
1) wholly deprives it of effectiveness; or 
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2) gives timely warning to law enforcement authorities or otherwise makes proper efforts to prevent crime

CONSPIRACY

A. Conspiracy
A separate crime, need to have an agreement
Partially like attempt and partially like accomplice liability 
Like attempt, conspiracy is an inchoate crime (crime doesn’t need to be completed)
Unlike attempt, conspiracy does not merge with the crime the way attempt does…it’s a separate crime
also does not require a substantial step toward completing crime
Like accomplice liability, conspiracy requires at least two people and co-conspirators are charged for what other co-conspirators do 
Unlike accomplice liability, conspiracy requires an agreement 
Premised on the assumption that group crimes pose an extra risk to safety and compliance with laws…the more people involved in planning, the more likely it will suceed
Conspiracy remains in effect until it has been abandoned or until its objectives have been achieved
Punishable by 5 years imprisonment

B. Elements of Conspiracy
Defined: an agreement between two or more persons to commit a crime
To be guilty, D must 
1) agree to commit a crime
2) with the intent to have the crime suceed
3) one of the conspiratorts must have committed an overt act toward the commission of the crime (only in some jurisdictions)
Actus reus: to agree to commit a crime
Can be express or implied agreement (rare for conspirators to openly agree to commit a crime)
Can show an agreement through circumstantial evidence 
Words, actions, similar motives, even gestures (nod, wink, handshake) are enough to demonstrate agreement 
Parallel actions do not necessarily show conspiracy
Concerted agreement/activity: when your actions seem to show agreement
Gebardi rule: don’t count the victims since the statute was meant to protect them 
Wharton rule: if statute requires two people, don’t get them on conspiracy since you would get them anyway…no piling on
Ex: dueling, adultery, incest, buying and selling drugs
ex: adultery, incest, drag racing, dueling
if there are more than 2 people, then don’t apply this rule
MPC rejects this
However for drug deals, don’t want to give up the conspiracy on that so only apply Wharton when Congress wanted it
Bilateral v. unilateral
Bilateral: need two people to prosecute, if only one then its solicitation
Prevailing rule
Unilateral (MPC)
only need one who wants to commit a crime with another 
Mens rea 
In conspiracy, it is easy to incidentally get innocent people…so have to make sure D really means it 
Purposes of punishment
1) knowingly agree
2) purpose to commit a crime
a) need direct evidence 
ex: Roy…pimp for the prostitutes
b) circumstantial evidence
whether D has a stake in the venture 
a) no other legitimate use for the goods or services 
b) grossly disproportionate volume of business involved in the criminal activity
c) inflated charges
DON’T NEED all 3 for “stake in venture..” these just help, they are tools; really you just need to prove that D knew and had purpose for crime to succeed
some jurisdictions require an “overt act” (any act by any of the conspirators in furtherance of the conspiracy)
Any act by any co-conspirator 
Doesn’t have to be an illegal act, just something to see the crime getting off the ground
Only need one act
*can be a co-conspirator and an accomplice, but can be an accomplice without being a co-conspirator
* can have accomplice liability, co-conspirator liability, and felony-murder if there are two people involved

C. Co-conspirator liability
Pinkerton rule: co-conspirator is automatically responsible for all crimes done by co-conspirators in furtherance of conspiracy
This is extreme to deter others to join in 
Don’t even have to know that co-conspirator is out doing the crime 
Pinkerton liability starts when you join the conspiracy, not retroactive liability for stuff they did before you were involved
Must be “in furtherance of the conspiracy”
Don’t need to show mens rea at all for this
Broader than accomplice liability since it applies whether the co-conspirator is unaware that the crime is being committed or particupates in it
MPC rejects this since it doesn’t require mens rea and MPC wants it to have mens rea

HYPO: You employ an underage worker and are charged with conspiracy to employ an underage worker. Do you have conspiracy?
 No b/c if all you have is the person protected by the crime and the D then you don’t have enough

D. Single or multiple conspiracies
Wheel conspiracy
All of the conspirators are tied together through the same middleman or “hub.” 
Although individual conspirators do not know eachother, they are all connected to the same conspiracy b/c they are operating through the same middleman
If the separate spokes of the wheel have a vested interst in the success of one another’s illegal conduct, then there is a single wheel conspiracy and each individual member is responsible for the crimes of every other member of the conspiracy
If the only connection among the spokes is that they all know the same middleman, there are multiple small conspiracies and the spokes of the wheel are not liable for one another’s acts
Ex: Kotteakos v. US: limited impact of Pinkerton liability…32 Ds used the same loan broker, Brown, to obtain false loan. Other than using the same loan broker, many Ds had no other connection. Gov’t sought to try them all in one conspiracy but court said there were smaller conspiracies and not one large one
One way to show a common interes in connecting the spokes is to prove that the individual conspirators relied on the success of each other in succeeding at their plan
Ex: if individual borrowers used part of the proceeds obtained by the others’ loans as the down payment for their loans, then there is a common venture
Chain conspiracy
Conspirators participate in a single conspiracy by performing differentl roles along a singl distribution line
Each conspirator plays a diff role at his stage of the criminal plan
Ex: sale of narcotis…manufacturer, middlemen, distributor. Even if they don’t all know eachother, they know there must be someone at various stages to ensure that the scheme works 
Combined conspiracies
There may be a line of distribution but parties along the line may also have multiple customers who operate more like a wheel consirpacy 
Courts look to see whether there is some evidence to suggest that the groups at each level know of the overall scope of the conspiracy and benefit from it 
Ex: US v. Bruno: 88 Ds charged with one conspiracy to import, sell, and possess narcotics. Court found that there was one conspiracy b/c each D knew he was working along a chain of individuals engaged in a scheme to distribute drugs. 
Can have multiple objectives to a conspiracy but still have it be considered one conspiracy
Ex: Ds agree to import and distribute illegal drugs…objectives are 1) import, 2) distribute but still one conspiracy

E. Abandonment and withdrawal
Conspiracy begins the minute two or more people agree to commit a crime and lasts until it has been abandoned or objectives have been achieved
At common law, no way to get out once that overt act is done
To avoid co-conspirator liability, MPC 5.03(7)(c)
Full and voluntary renunciation/withdrawal
Most notify co-conspirator or police 
Still on the hook for anything you did, only stops the Pinkerton liability (things done after you leave)
Just not being involved in a while is not enough, need to show you really changed your mind and weren’t just postponing 
To avoid conspiracy charge (not available at common law), MPC 5.03(6) 
Full and voluntary renunciation
Must notify co-c or police
Notifying the police is not enough on itself…you still need to try to stop it (b/c police may not be able to step in quickly) 
Must thwart
If you try to thwart and it doesn’t work, still in trouble 
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*whenever there are multiple Ds and a person dies, consider co-conspirator liability, accomplice liability, and felony murder 

DEFENSES—JUSTIFICATIONS

A. Justifications
First thing D tries is to argue that prosecution did not prove every element of the crime beyond a reasonable doubt; if that fails, D will argue that even if prosecution proved elements of crime, there is a justification or excuse for D’s behavior and therefore, D is not guilty of offense charged
justification defense means that D made the right choice given the circumstances
life is valuable but between an innocent, law abiding person’s life and a criminal’s life, want to save innocent person
force used must be reasonable 

B. Self-Defense
Justification for homicide, “right under the circumstances”
Common law and MPC say D is justified in using force to protect himself from the threat of immediate and unlawful force
From utilitarian standpoint, if someone must die, it is better that it’s the aggressor who behaved in an antisocial manner
Self defense is a FULL defense to the crime
Most jurisdictions place the burden on the prosecution to disprove self-defense beyond a reasonable doubt
Elements
1) fear of death, serious bodily harm, or serious felonies—MPC 
must be an honest fear (subjective)—MPC; and 
MPC says subjective belief that force was necessary is sufficient for self defense UNLESS D is charged with crime requiring mens rea of only recklessness or negligence
must be a reasonable fear (objective check that it was really the right decision)
reasonable person in D’s situation (semi-objective)
1) physical attributes (ex: race)
difficult to say this is reasonable b/c then it legitimizes it, hard to get out of stereotypes if we say its reasonable
must change how society thinks about race
2) relevant knowledge D has of his attacker
3) past experiences
have to ask which factors to take into account
if fear is honest by not reasonable, then you get imperfect self-defense
mitigates murder to voluntary manslaughter
2) threat/fear must be imminent
objective standard: here and now, imminent in fact
subjective standard: MPC, D believed it was imminent or inevitable (George Bush standard)
Reasonable person would believe it’s imminent (middle ground)
Have to argue characteristics 
D wants it totally subjective
P wants it objective, want to prevent preemptive strike b/c we value life and want people to find alternative reaction
Most jurisdictions use this standard
there is an alternative, could escape, not justified b/c you didn’t have to do this
Imperfect self-defense applies here too if you have honest fear but its not reasonably imminent
3) no excessive force
response must be proportional to the threat; if non-lethal threat, can only respond with non-lethal force
MPC limits use of deadly force to cases in which threatened danger is death, serius bodily harm or felony like kidnapping
4) nonfatal alternative, duty to retreat (some jursidictions)
only when D will use deadly force does he have to retreat
must know you can retreat with full safety
EXCEPTIONS
Use non-lethal force
Castle rule: no duty to retreat in your home, home is your castle (where else are you going to go)
“Stand your ground” laws (in the south and west)
5) D can’t be the initial aggressor
can’t use self-defense when you create your own necessity 
difference between instigator and aggressor
instigator doesn’t lose right to claim self-defense, we have certain freedoms
aggressor is the person who starts the violence
however, initial aggressor can reclaim his right to self-defense by communicating to his adversary his intent to withdraw then trying to do so in good faith…if adversary continues pursuit, then D can protect himself with force
** MPC says you can’t use self-defense for involuntary manslaughter (recklessness or negligence)
negligent actions in responding to self-defense gets you involuntary manslaughter
ex: someone hits you and you take a gun and start just shooting in all directions and kill someone innocent
ex: there’s someone who says he’s going to kill you and while he’s sitting at restaurant you throw in a grenade to get him but you kill others

C. Defense of Others
Majority approach
D may use force in defense of third person if he reasonably believes such force is necessary to defend that third person from imminent unlawful attack
As long as D is reasonable in his belief, this is allowed
Minority approach
Requires D “stand in the shoes” of the person being defended and that defense fails unless the person under attack would have had the right to use self defense
D must be correct about defense
MPC
Allows defense of another when D believes the use of force is necessary…subjective standard although D is responsible for any reckless or negligent offense if he is wrong in his assessment of the situation

D. Defense of Property
Property not as valuable has life so deadly force cannot be used SOLEY to defend property
Deadly force can be used to protect a resident when his home is being invaded
Only get to use self defense when fearing serious bodily harm or death
Under common law could use self-defense for a burglary (since the definition implied you were home when they came in)
Modern definition of burglary has been expanded so can no longer equate a burglary with a situation where someone would fear for their life 
Between life and property, life is more valuable (even the life of a felon)
Ex: you have a man-eating dog in your house and have a warning sign outside but someone comes in to steal
Can be guilty of involuntary manslaughter…no right to use deadly force unless you are facing deadly force (the sign does not matter)

E. Necessity (Choice of Lesser Evils, The Residual Principle of Justification)
Affirmative defense
like self-defense which is a subcategory of necessity
sometimes unexpected circumstances force people to engage in illegal behavior…so if D faces a choice of evils and chooses the one least harmful to society, D is not deserving of punishment
no economic necessity defense for policy reasons
Elements
1) D faced with a choice of evils—subjective 
2) there were no apparent (lawful) alternatives
if there are alternatives, then not a necessity
sometimes the choice has already been made through statute
with prison escape cases, there is a surrender requirement
can argue necessity but D must surrender himself immediately upon reaching a place of safety; if he does not, then he loses the necessity defense 
3) choose the lesser evil—objective  
reasonable person
life > property  
if you had to destroy property to save a life, that’s a necessity defense
life vs. life
Most follow the common law rule that you can’t use necessity for homicide
MPC: save more lives by sacrificing fewer
Regina v. Dudley: 3 vs. 1 
MPC would accept this but court said necessity doesn’t apply b/c who are they to put value on someone else’s life…it’s 1 vs. 1 three times, each person decides their life is more valuable
4) imminent or immediate harm 
otherwise you probably had time to find an alternative
imminent 
here and now
reasonable belief
MPC: as long as you subjectively believe it’s imminent
5)  D cannot bring necessity upon yourself 
6) no contrary legislation to your issue
sometimes you break the law but do it for necessity
ex: handing out needles to addicts but you do it to prevent spread of HIV
ex: law against sex in prisons but you hand out condoms in jail so no STDs
ex: protests, marijuana use for medical needs
generally civil disobedience does not allow for necessity
but you could maybe argue it for jury nullification (jury acquits D out of sympathy for her cause, regardless of whether the evidence demonstrated that D had a valid defense)
MPC differences (broader than common law)
no imminency requirement (it’s just a factor to be considered) 
no absolute prohibition on self-created necessity 
D is only responsible for any crimes of recklessness or negligence caused by her actions
Necessity is available in homicide prosecutions
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DEFENSES—EXCUSES

A. Excuses
didn’t make the right choice but there are reasons we want to excuse them for, didn’t necessarily have the choice

B. Duress (Coercion)
Affirmative defense--something D needs to prove 
Idea is that D acted without a fair opportunity to exercise free will and therefore is not deserving of punishment…D was forced by another to commit the crime
An excuse, don’t want to blame you…excuse b/c of frailty of human nature as opposed to thinking D made the right decision
Doesn’t fit the purposes of punishment 
No economic duress or threat to reputation under common law or mPC 
Common law
1) threat of death or serious bodily harm 
threats of economic harm do not qualify 
2) imminent 
imminence can be “here and now” or reasonable person standard 
threat of future harm is too distant to qualify for duress since D could hypothetically find another way to deal with the threat 
3) against D (or close person or relative)
4) such harm that a reasonable person would yield to 
reserve duress to situations in which D truly had no choice but to succumb to threat
5) D did not put himself in that position
D can’t create the need to fall back on duress defense…a D who negligently gets himself into a situation where he is forced to commit a crime forfeits defense
6) duress cannot be used for homicide
In some places, D can argue “imperfect duress” in himocide to mitigate murder to manslaughter on the theory that D who kills under duress lacks malice and is acting under extreme emotional distress
MPC 2.09 (braoder than common law)
1) Threat to person not a separate requirement, just a factor 
just need “unlawful force” 
To minor crime, shouldn’t need to be facing death or serious bodily harm
To do a major crime, should be facing great harm or threat
2) Imminence not a separate requirement, just a factor
3) threat to any person 
4) An ordinary/reasonable person (in D’s situation) would yield 
take into consideration subjective factors in assessing reasonableness...emotional condition, previous experiences, etc
5) get a defense if D recklessly put himself in that position
6) duress can be argued for any crime, including homicide 

C. Insanity
Competency to stand trial
Focuses on D’s mental state at time of trial (whereas insanity and diminished capacity focus on D’s mental state at time of crime)
Dusky standard: Mentally competent to stand trial if…
1) D can consult with attorney
2) D can rationally understand the proceedings
refers to whether D is capable of having rational thought processes to assist in his defense; standard for legal incomptenancy is high to prevent Ds from manipulating the system
If D is mentally incompetent at trial, he may not be tried…committed to mental facility until he regains competence
Gov’t can sometimes forcibly medicate D to render him competent if doing some would further important gov’t interests and is medically appropriate
If D is unlikely to become competent, the criminal case may be dropped and just go on with civil case
A D who suffers from total amnesia cannot do much to help or consult with attorney so they are probably incompetent to stand trial
can be insane at crime but competent at trial or sane at crime but incompetent at trial
Insanity defense
Purposes of punishment 
Retribution: can’t feel retribution against someone who didn’t control or free will
Deterrence: can’t deter someone who didn’t know or control acts
Incapacitation: put them in treatment center instead of jail
Rehabilitation: jail not the place for this
Insanity and diminished capacity are excuses b/c D is seeking to be excused from criminal behavior b/c of some defect in his thought process
They can still form mens rea, it’s just that their intent was generated by a diseased mind, irrational mind
Insanity does not focus on whether D formed the mens rea for the offense, just addresses whether a D whose diseased mind has caused him to form criminal intent should be punished
Affirmative defense: elements of crime are met but D has to refute them
If insanity defense is proven, then it’s a full defense to criminal charge
Commited to mental institute rather than jail
Insanity is a LEGAL standard
Legal, social and moral determination that court’s make 
Standards became stricter after Hinckley attempted to assassinate Reagan
Many states returned to traditional common law rules about insanity and shifted burden of proof to D to show insane rather than have P show he was sane
D must suffer from a mental disease or defect of the mind
Mental disease or defect is also a LEGAL concept
Not all diseases are recognized as insanity 
Legal diseases are defined by their impact on D’s behavior rather than their scientific characteristics
Mental disease or defect: any abnormal condition of the mind which substantially affects mental or emotional processes and substantially impairs behavior controls
Considerations
1) history of mental illness
2) clear symptoms
3) medical evidence
4) whether you brought it upon yourself (argue this)
5) number of people
6) how easy it is to fake? 
7) does it stigmatize 
8) is there treatment?
9) policy considerations
M’Naghten (Davis) Standard—traditional test
1) presume D is sane (and that we can punish b/c people make free choices)
2) D must prove
at time of the crime/act
D had disease or defect of mind and 
didn’t know either:
nature and quality of act OR didn’t know act was wrong
these are situations where jurors have to decide whether they believe D
ex: using ax to cut kids head but you think you are cutting a watermelon (didn’t know nature and quality so insanity defense)
ex: using ax to cut kid’s head but you don’t think there’s anything wrong (so insanity defense)
“wrong” means D didn’t know his acts were either legally or morally wrong…moral wrong is judged by society’s morals, not D’s own beliefs 
OR : irresistible impulse (policeman at your elbow)
D is legally insane if, due to mental disease or defect, he would have been unable to stop himself even if there had been a policemean at his elbow at time of crime
Insanity destroyed D’s power to choose between right and wrong 
volitional standard (actions)
Difficult to measure this with science, no way to actually verify there was an inability control vs. that you didn’t want to control
OR: decific decree 
D, due to mental disease or defect, believes God or a supreme being ordered him to commit the crime 
D may know his actions are contrary to society’s morals and are legally wrong but he thinks the deific command overrides society’s morals
Assume the person doesn’t have free will…hearing messages directly from beyond
D must show he has a disease or defect of the mind AND jury must believe him
Strict test b/c it only allows an insanity defense when D has a mental disese or defect that make it impossible for D to know what he is doing or that it is wrong
So if D knows what he is doing and that it is wrong, can’t get the defense
MPC—more flexible insanity standard (it can apply to schizophrenics)  
1) presume sane
2) D must prove
at the time of the act
D had disease/defect of mind and 
lacks substantial capacity either to:
appreciate wrongfulness of conduct OR conform his conduct to the law 
conforming part of standard deals with “volition” rather than “cognition” (which first part/M’Naughten deal with)
if you couldn’t conform conduct then that’s part of standard (like the irresistible impulse standard added to MN)
to appreciate your wrongfulness you have to understand what you’re doing is wrong
there are some seriously mentally ill people who are sometimes aware of their acts and sometimes not 
D may know that they are doing a crime and may even know it’s illegal, but they may not have an emotional understanding of the consequences of the act 
MPC incorporates the deific decree and irresistible impulse test since a D who hear’s God’s voice propably has a good argued that he lacked substantial capacity to appreaciat ethe nature of his acts. 
Defense wants to use this standard b/c offers more opportunity to be successufilt with insanity defense
Diminished capacity
Different from insanity defense b/c it allows a D who does not have full insanity defense to argue that he was not able to form the intent for the crime b/c of diminished mental capacity
Ex: D charged with 1st degree murder…argues that disesase prevented him from being able to form premediation (nececessary mens rea) so he should get second degree murder 
Ex: Twinkie defense b/c too much junk food made chemical imbalance in brain so murder went to manslaughter since D did not form the necessary mens rea for murder 
US v. Brawner
Diminised capacity defense where b/c of mental issue you couldn’t form the mens rea (unlike insane people who CAN premeditate but just can’t be culpable)
Courts that allow this limit it to specific intent crimes that have lesser-included general intent crimes
D can argue for the more serious specific intent crime but he would still be guilty of the general lesser intent offense
Drop M1 to M2 (from purpose to reckless)
Clark v. Arizona
No diminished capacity defense b/c if there is a bad enough disease or defect, go with “insanity” defense
Can’t just have expert claim diminished capacity…court was afraid that expert was persuading the jury 
Test case, waived jury b/c there was a legal issue about AZ’s law being unconstitutional
MPC allows D to raise diminished capacity defense for any crime, even if there is no lesser-included defense
Can result in D being found not guilty of any crimes

D. Involuntary Intoxication (refers to drugs or alc)
involuntary intoxication is a complete defense if it causes D to commit a crime he would not have committed otherwise
In some cases, involuntary intoxication may also cause legal insanity by rendering a D unable to know what he is doing or know that it is wrong 
How can it be involuntary
1) did not know you were taking the drug
can’t use this defense if D knew at the time he took the drug that its effects were unpredictable 
can’t use if D knows he’s taking drug but doesn’t know effects
2) duress/coerced to take it
3) pathological intoxication…medication or alc that has unexpected effect, no way to know
ex: you take an aspirin but it affects you the same way LSD affects people…you were super sensitive
MPC allows involuntary intoxication as a defense 

E. Voluntary Intoxication
At common law intoxication was not a defense, it was a separate crime to be intoxicated (church courts)
Today, jurisdictions that allow voluntary intoxication as a defense ordinarily permit only to reduce specific intent crimes to lesser offenses
Specific intent crimes: crimes requiring a particular purpose, motive, or sophisticated mental state
D can argue that b/c he was intoxicated, he could not form the necessary mens rea for the crime charged
Ex: D charged with assault with intent to murder but D claims he was too drunk to form the intent to murder…
Generally voluntary intoxication is not allowed as a defense to a crime that requires only a reckless act
Ex: drunk driving, vehicular homicide
Applies as defense to specific intent crimes
Ex: crimes requiring proof of purposeful conduct 
Intoxication used to show that D was unable to form the mens rea for the offense
D is then ordinarily guilty of a general intent crim that does not require sober, sophisticated thinking
If D is charged with a crime that requires an intend to defraud or premeditation, voluntary intoxication may be used to argue that D did not form the high level of mens rea required for the crime
b/c of intoxication, he could not form intent for that crime but may be guilty of some other crime 
MPC allows voluntary intoxication to negate the mens rea of any crime, except for crimes requiring recklessness or negligence
A D who forms the intent to commit a crime and then drinks to give himself courage to complete the task is not entitled to claim intoxication
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RAPE
Sex w/o consent when there is force or threat of force and there was victim’s resistance (and deception)
This definition almost makes it seem ok to have sex without consetn
· if D had an honest mistake then they aren’t guilty
· an issue since people can be oblivious as to the need of others
· if we change to negligent rape
· mistake must be reasonable
· maybe have different levels of rape
· under any standard right now, if D realizes a person is not consenting or realizing they are using force to get someone to consent, that is rape
Why is the definition no just sex w/o consent
Difficulty with proving it
The requirement of force may be in there to protect men
She may not want to consent but she may just give in out of fear but the man thinks she is really consenting
There is a game of seduction (woman says no but man hears yes)
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