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CRIMINAL LAW OUTLINE

I. Purposes of Punishment
1. Retribution

· Broke the rules of society and must pay back/be punished.

· Problem: How do you really pay back; vengeful

· Policy: punishment, crime may not be proportional; can’t afford it, prison over-crowding

· Backward looking

2. Rehabilitation

· Trying to fix/improve people; too expensive

· Issue of whether a person can be “fixed”

· Utilitarian

3. Deterrence
· Jeremy Bentham – Utilitarian Theory

· Special: dissuade offender; General: Everyone else is dissuaded

· Kant – people should not be punished merely to set an example.

4. Incapacitation
· Lock ‘em up so they can’t commit crime again

· Problems: unnecessary; criminals get out; inefficient; costs lots of $$

· Mental institutions (punishment is for free choice)


Malum in se vs. Malum Prohibitum



Malum in se = wrong in itself; felony > 1 year



Malum prohibitum = misdemeanor < 1year


SENTENCING: Punishment for crimes occurs at sentencing and the punishment 
must be proportional to the crime.


LEGALITY: Not all bad acts are punishable as crimes; a person can’t be punished 
unless that person’s conduct was defined as criminal before committed.


Commonwealth v. Mochan: Can you convict someone of a crime that’s not in the 
penal code? Held: Yes, can say it is a violation of common law. DISSENT: this is 
the job of the legislature, to enact criminal laws; won’t know if it’s a crime/what 
crime is; due process/fairness would no longer exist.

II. Components/Elements of a Crime

Level of Proof – beyond a reasonable doubt; proof to such a level as to make a 
serious decision; any doubt must be based on reason.


Elements of a Crime: Actus Reus + Mens Rea [+Circumstance] = Result
A. ACTUS REUS: the action component of a crime. Can’t convict someone for his or her thoughts alone since that doesn’t harm society. A voluntary physical act. These can be either Positive Acts or Omissions when there is a duty to act.

1. Voluntary Acts: 

i. Not involuntary under the MPC (involuntary = an act where the body, but not brain, is engaged): 

· Reflex or convulsion;

· Bodily movement during unconsciousness or sleep;

· Hypnosis or under hypnotic suggestion;

· Bodily movement of the defendant by another.



People v. Newton: Newton acted unconsciously & w/o consciousness; it’s 


not a voluntary act. Involuntary act = unconscious.



Cogden: commits murder while asleep; Involuntary Act = asleep; If 


asleep, brain is not engaged; if brain isn’t engaged, then act is involuntary.


NOTE: A habit is treated as a voluntary act under the MPC. Hypnosis is not a 
defense in all jurisdictions.



Decina: Epileptic (and knows he is); drives and has a seizure while 


driving, crashes and kills 4 people. MPC – act is open-ended, i.e.: when 


does the act begin? Court – act begins when he gets into the car – 



voluntary act. DEFENSE – involuntary act: didn’t voluntarily fall 



asleep/have a seizure. 

2. Omissions



ii. General Rule: Failure to act is not A.R., unless there is a duty to 



act.




DUTY:
1) Statute – imposes duty to do something

2) Status relationship – husband/wife, parent/child, master/apprentice, ship’s master/crew and passengers, innkeeper/inebriated customers. Voluntarily took on responsibility.

3) Contract – ex. Lifeguard, babysitter, elder care, etc.

4) Assumed the care – ex. Caring for an elderly person or shut in.

5) Positive Act – put someone in peril: duty to get them out of peril.



Jones v. State: accidentally put someone in danger – duty to help? Yes, 


duty to get them out of danger, but it is not an omission; it’s a positive act 


of knocking them into danger.



Barber v. Superior Court: person on life support – is unplugging the 


machine a murder? If seen as a positive act, then yes. HOWEVER, if it is 


an act of omission, then no, because there is no duty of care. POLICY – 


didn’t want to make doctors murders.

B. MENS REA: Culpable mental states. Culpability (= blameworthiness for purposes of punishment) is the extent to which a defendant’s mental state shows the defendant deserves to be punished for his or her acts. The mens rea requirement focuses on levels of awareness and intentionality with which the defendant acted. 



Model Penal Code terminology
1) Purposely – defendant acts with the goal or aim to achieve a particular result;

2) Knowingly – defendant is virtually or practically certain that her conduct will lead to a particular result;

3) Recklessly – defendant consciously disregards a substantial and unjustifiable risk that his acts will harm another person;
4) Negligently – defendant is unaware and takes a risk that an ordinary person would not take.
5) Strict Liability



Motive: not an element of a crime; used to determine intent and in 



sentencing; a way to prove intent.



U.S. v. Jewell: charged with a crime that makes it a crime to “knowingly” 


transport marijuana. Jewell avoided gaining positive knowledge that he 


was transporting marijuana, so he couldn’t be virtually certain that’s what 


he was doing. Court – this is not a defense and the court creates a legal 


fiction – high suspicion (R) + deliberately avoid checking = Knowingly 

– Jewell Doctrine (Deliberate Ignorance/Ostrich Defense).



NOTE – the mens rea default level is recklessly (Cunningham).



Material Element: something you need to know (mens rea globs onto). 


Must meet all material elements of a crime, otherwise not guilty.



Mistake of Fact


General Rule: Ignorance or mistake of fact is a defense when it shows 


that the defendant did not have the mens rea for a material element of the 


crime. If the defendant does not know something he must know to be 


guilty of a crime, ignorance or mistake is a defense.



Regina v. Prince: AR (taking the girl) + MR (not stated – default to 


recklessly; using knowingly for Mistake of Fact though) + Circumstance 


((1) w/o dad’s consent; (2) unmarried; (3) underage) (1) and (2) ∆ knew 


and both were material elements. (3) ∆ didn’t know she was underage, but 


it is a jurisdictional element, not a material element. Court held Prince 


guilty, once you know you’re doing something wrong, don’t need to know 

the other wrongs in that instance.



U.S. v. Feola: Issue – did ∆’s have to know that they assaulted Federal 


Agents? Charge: “knowingly assaulted [a federal officer]”. “Knowingly 


assault” is material and “federal officer” is jurisdictional. 




JURISDICTIONAL ELEMENT: prosecutors have to argue to put it into 


Federal Court, not material to the statute. Court uses a policy argument 


which is to give maximum protection to Federal Agents. DISSENT: 


assault a regular person or officer and there is one punishment, but assault 


a federal officer and get another punishment? They try to make it a 


material element using legislative history and the language of the statute. 


If an element is an element that ∆ needs to know (material), and makes a 
mistake and doesn’t know that element – not guilty.


If an element is not an element that ∆ needs to know (jurisdictional), and makes 

a mistake and doesn’t know it – guilty.



Strict Liability


Definition – crimes that have no mens rea requirement as to the key 


element of the offense that makes the ∆’s behavior wrong. The ∆ is guilty 


of a crime even if he honestly and reasonably believed his conduct was 


proper. (ex. speeding)



Types of Strict Liability Crimes
a) Public Welfare Offenses: regulating offenses affecting health, safety, and welfare. Indications that a crime is a strict liability offense include:

1) highly regulated industry;

2) affecting pubic welfare;

3) no mens rea language in statute;

4) large number of prosecutions;

5) relatively light penalties.

b) Morality Offenses: 

1) statutory rape;

2) bigamy;

3) adultery.



U.S. v. Balint: Cocaine was legal, doctors used it too much, and it became 


illegal. Issue – did you need to know coke was a bad drug? Court – strict 


liability; didn’t need to know it was bad. Policy argument of exposing 


society to the drug, and stopping that.



Strict Liability Crimes Disfavored – generally, common law offenses 


are presumed not to be strict liability crimes even if the statute does not 


expressly mention a mens rea requirement.



Morissette v. United States: Gov’t tried to argue strict liability when 


Morissette was picking up discarded bomb casings (amounted to $84), 


stating that he didn’t need to know that it was Gov’t property. This 
was a 


test case for strict liability crimes to teach about the new doctrine. The 


Court was not prepared to drop mens rea.



Vicarious Liability: Vicarious liability is a ∆’s responsibility for the 


criminal acts of another without proof that the ∆ had a culpable mens rea 


as to those acts.



State v. Guminga: selling drinks to underage kids – public welfare. 



Vicarious liability – owner is liable through waitress. Waitress is strictly 


liable. Can the owner also be strictly liable? No, due process; however 


most jurisdictions hold people responsible for someone else’s actions – 


vicarious liability.



Defenses to Strict Liability Crimes: A defendant charged with a strict 


liability crime cannot assert mistake or ignorance of fact. However, the 


defendant can challenge whether there was a voluntary actus reus.




Involuntary Act Defense – can’t argue no mens rea (since it is not 


needed), and can’t argue mistake of fact because since there is no 



mens rea required, no mistake will negate mens rea.




State v. Baker: found guilty of speeding; argued involuntary act, 



cruise control was on and broken. Court did not find the act 



involuntary, stretching the actus reus to when Baker voluntarily 



turned on his cruise control, voluntarily got into the car and 



probably knew that the cruise control was faulty.




Traci Lords Case: statute – uses an underage girl in a porn film 



knowing it is going interstate. Gov’t – doesn’t matter if they knew 



she was underage. ∆ - mistake of fact; can’t be a strict liability 



crime because of 1A. MR – prosecution has to prove MR; SL – 



MR is irrelevant; mistake is irrelevant. The language of the statute 



has no mens rea language. Legislative history/intent: MR language 



was originally there, then dropped. Policy/common sense: strong 



policy reason to protect kids. COURT – defense for strict liability 



only in 1A cases; good faith defense where ∆ bears burden of 



showing it is a good faith mistake (∆ was misled).



Mistake of Law



General Rule: Mistake of law is no defense.



Problem: everyone would use it and it would create social chaos; 



disincentive to know the law.



People v. Marrero: Statute made it illegal to have a gun in a NY club 


unless you are a peace officer. Marrero had a gun in the club and was a 


federal prison guard. Marrero had misread the statute, as a federal prison 


guard he was not a peace officer. Gardner rule: no mistake of law. 



Cultural Defenses – holds people to different standards. Didn’t make kind 


of free choice due to culture.



Exceptions:
1) Negates element of offense



People v. Weiss: Lindbergh Kidnapping Case; crime to “willfully 



seize another w/o authority of law”. ∆ didn’t know they were w/o 



the authority of law. That is a material element of the crime and the 


first exception is created: negates the element of offense. Mistake – 


don’t know what the law requires. Some crimes you need to know 



the law or you are not guilty.





Liparota: “knowingly using food stamps in [a manner 




unauthorized by law]. ISSUE – whether he needed to know it was 



“in a manner unauthorized by law.” COURT – you need to know 



whether it is authorized by law. Magic language – have to know 



that what you’re doing is unauthorized by law. GENERAL RULE 



– assume to know, but did legislature write the statute so you need 



to know.

2) MPC 2.04 (3)(b)(i)-(iv) (Estoppel Theory) – Gov’t can’t say it’s OK, then say just kidding, it’s illegal.

a) official misstatement of the law (written wrong, can’t be punished; statutes that govern at the time of the crime, can’t be prosecuted retroactively if a new law is enacted)

b) judicial decisions (highest authority/highest jurisdiction has to give permission)

c) administrative order (ex. Attorney General’s office order)

d) official interpretation (agency heads)

3) No notice because regulatory offense with affirmative duty (Omission/Passive)
a) regulatory crime

b) no notice




Lambert v. California: Lambert was a convicted felon and pursuant 


to Los Angeles statutes had to register when in LA. Didn’t register, 


charged with violating statute. However, Lambert did not know or 



have reason to know of the statute. This created the third 




exception: the Lambert Defense of omission.

III. HOMICIDE


“Unlawful killing of another human being”


A.R. => killing


M.R. => depends on the level of homicide


Circumstance => another human being


Model Penal Code: MPC 210.2 – Murder



- No degrees of murder



- More to do with sentencing than to what degree murder, manslaughter, 


negligent homicide.



- No death penalty.


A. M1 (First-Degree Murder)



Premeditation (Malice +)




1) Purpose: Carroll Approach: Commonwealth v. Carroll 




purposeful; any cool moment of deliberation; Carroll and wife 



fought a lot. Wife had mental problems and abused kids. Husband 



remembers the gun in the bedroom and shoots his wife twice in the 


back of the head. He cleans up the body, takes the kids to his 



parents’ house, and tries to dump the body. The court found he had 


a purpose to kill. No real distinction b/t M1 and M2.




2) Prior Calculation: Guthrie/Anderson Approach: State v. 



Guthrie: Premeditation => must have prior calculation and design. 




Anderson: ∆ stabs little girl 60 times and are in a rage, not 




cool/collected premeditation. Preconceived design and factors for 



determining premeditation: (1) planning; (2) motive; (3) manner. 



Motive: some people just like to kill, wouldn’t meet motive.

B. M2 (Second-Degree Murder)




- Intent to kill



- Intend to cause grave bodily harm



- Gross recklessness (implied malice)




- Malice is not hatred, but a disregard for human life (MPC: 



extreme indifference toward human life).




- Steps:





1) Was it reckless? Were they aware and disregarded: 




conscious disregard of the risk (subjective)





2) Was it gross (extreme recklessness)? Factors to be 




argued:





Magnitude of the Risk       vs.      Social Utility




1) Type of danger/harm
     1) Benefits





2) Likelihood of harm

     2) Alternatives



Commonwealth v. Malone: two boys playing Russian poker, one pulls the 


trigger three times and kills his friend. Playing because they think 



someone will get hurt, want the rush/risk. Issue: Should an act of gross 


recklessness rise to the level of second-degree murder or should be it 


considered involuntary manslaughter. Held: Yes, an act of gross 



negligence where a person must reasonably anticipate that death to another 

is likely to result rises to the level of second-degree murder. 


If the risk is not substantial and unjustifiable, then it is not reckless.



How to argue should have or must have known; awareness:

· job/prior knowledge

· warning; notice


**Start analysis with M2, then move down: extreme to human life (M2); reckless 
indifference (not extreme) = Inv M; good justification = tragic accident. **



U.S. v. Fleming: ∆ killed someone while drunk driving. Charged with M2. 


∆ argued Inv M, he did not realize the risk because he was drunk, not a 


conscious disregard. Court: no, M2 standard: consciously disregarded the 


risk; must have realized the risk due to such extreme behavior (100 mph; 


wrong side of the road; 6 miles). Inferred that by the act of driving so 


gross, must have realized the risk.


Burden is on the π to show/prove ∆ must have realized the risk.

C. Voluntary Manslaughter
Actions done out of emotion are treated differently than actions done out of reason.



Heat of Passion/Provocation



- Partial defense, drops level



- Erupt in emotion, pure passion



- Not operating out of reason.




ELEMENTS

1) Actual Heat of Passion

2) Legally Adequate Provocation – mere words are not enough.

a) Categorical Approach: Extreme assault; see the adultery. Objective approach.

b) Reasonable Person Approach: R.P. in ∆’s circumstances would be provoked (2 standards: emotional characteristics and physical/objective characteristics - majority) Don’t have to fit into a category, just show that a reasonable person would’ve done the same/been provoked. PROBLEMS: leaves broadly to jury, perpetuates stereotypes, leads to inconsistent decisions, ambiguous as to who the RP is. 





WHO IS THE REASONABLE PERSON:

· Camplin Approach: Camplin: Look at the reasonable 15-year old boy, not the reasonable man. Objective/physical characteristics. Reasonable person with ∆’s objective characteristics.

· ∆ => argue ∆ is the Reasonable Person; π => argues physical, easier and better for juries, gives qualities they can understand, enough life experiences to know.

· Cultural Defense – a reasonable person in their culture.

· Casassa/MPC Approach: MPC 210.3(1)(b) - EED: arguing emotional state; extreme emotional disturbance. Reasonable explanation for extreme emotional distress.

· Differences b/t MPC and C/L – MPC: 1) very subjective; 2) no cooling time required; 3) no provocation.

3) Inadequate Cooling Time - only a C/L requirement




United States v. Bordeaux: 20 year old rape case; kid of woman 



that was raped beats up the rapist, then comes back later and kills 



him. Old C/L: Here and now; time would lapse and no HOP. 



Modern Exceptions: long-smoldering (U.S. v. Bordeaux); 




“rekindling”: another incident sends off the edge (State v. 




Gounagias)

D. Involuntary Manslaughter


Gross Negligence – there was a risk, should’ve realized it and didn’t.

1) Is it negligence? ∆ should have realized substantial and unjustifiable risk.

2) Was it gross (extreme negligence)? Factors to be argued:





Magnitude of the Risk       vs.      Social Utility




1) Type of danger/harm
     1) Benefit to society





2) Likelihood of harm

     2) Alternatives

· objective factors; step 2 is a repetition of step 1 to reiterate that mere negligence is not enough.

· If the social utility is high enough then no crime; need both factors.




Commonwealth v. Welansky: AR – omission; failure to provide 



safe accommodations when he had a duty to do so. Court – this is 



really bad negligence. Issue: Is the wanton or reckless disregard of 



an affirmative duty to care for the safety of business patrons 



invited onto the premises which ∆ controls is sufficient to support 



a conviction of involuntary manslaughter? Held: Yes, “The 




essence of wanton or reckless conduct is intentional conduct, by 



way of either commission or of omission where the duty to act, 



which conduct involves a high degree of likelihood that substantial 


harm will result to another.”



At common law, involuntary manslaughter = negligent homicide (MPC)



Doctrine of Dangerous Instrumentality



- If you’re using a dangerous instrument in a negligent way and 



someone dies, automatically guilty of involuntary manslaughter 



and step 2 (was it gross?) can be skipped.




- Don’t need that 2nd thought; it doesn’t matter why you were 



playing with/using the dangerous instrument.




- Get to argue what is and is not a dangerous instrument.




People v. Hall: excellent skier, lost control while skiing and hits a 



person, person dies. Reckless manslaughter = Inv M. π: Hall 



must’ve been aware that he was acting recklessly due to his great 



experience. 

E. Felony – Murder 



Basic Doctrine: If a ∆ causes a death during the commission of a felony, 


the π need not prove that the ∆ acted with the intent to kill (no mens rea 


necessary). 


M1: Burglary, Arson, Rape, Kidnapping, Robbery, Mayhem (BARKRM); 


If a death occurs during these felonies, then automatically M1.



M2: all other “qualifying” felonies.



People v. Stamp: ∆ participated in armed robbery, no evidence he intended 

to kill. Person dies of a heart attack. Under the old fashioned approach this 

would be Inv M or even no crime. However, under felony-murder ∆ is 


charged and convicted of M1.



F-M Criticisms



- Don’t have the mens rea



- Leftover from old England when all felonies were punishable by death



- Deterrence is not a great reason



- Somebody died, need the vengeance



Regina v. Serne: Change in definition – instead of saying that any act done 

with intent to commit a felony and which causes death amounts to murder, 

it would be reasonable to say that any act known to be dangerous to life 


and likely in itself to cause death, done for the purpose of committing a 


felony which causes death, should be murder. RULE: once a man begins 


attacking the human body in such a way, he must take the consequences if 


he goes further than he intended when he began.



Limitations of F-M:



(1) Inherently dangerous felonies




Three Approaches:



- Abstract (view of felony)




- As committed




- In between those two: foreseeable as committed (“likely” = Hines 


approach).



(2) Independent Felony / Merger Doctrine



People v. Burton: If the underlying felony is a felony designed to 



kill someone, it doesn’t make sense to use F-M (then all 




manslaughters would be murder). F-M is for underlying felonies 



with an independent purpose. 


Have to be inherently dangerous

Don’t need F-M to prove malice 




X                                x                                   X



Least dangerous
inherently dangerous
   most dangerous



felonies
         & independent purpose     felonies




If the underlying felony requires proof of malice, don’t use F-M.



(3) During the course of & in furtherance of the felony



(a) Timing – felony begins with the intent; ends w/ escape or 



capture.




(b) Who did the killing? 





State v. Canola: A group of felons rob a store and get into a 



firefight. Storeowner & co-felon shoot and kill each other. 




If felon does the shooting/killing then F-M (co-felons are 




agents of each other); If 3rd party: 

1) Agency Theory: not their shooting, not responsible; a way to limit the doctrine.

2) Proximate Cause Theory: started w/ the human shield idea; related closely enough to felonies conduct; Heinlein: 3 co-felons were raping a woman and she slapped one of them so he stabbed and killed her. Court held: the other two felons were not guilty of F-M because Heinlein’s unanticipated actions, not in furtherance of the common plan, could not be attributed to them.



(c) Who dies? 





- Innocent 3rd party = F-M





- Co-felon dies: depends on the jurisdiction; some: even 




felons are human beings; others: we don’t care.



(4) Provocative Act / Implied Malice Doctrine (under Agency Theory)




- Acting in conscious disregard for human life.




- Create an “atmosphere of malice”




- Knew they were creating a dangerous situation 




- A co-felon’s provocative acts create malice and make all the ∆s 



responsible for murder.

F. Misdemeanor – Manslaughter



“Unlawful Act Doctrine”



- A killing committed during an unlawful act, not amounting to a felony, 


constitutes Inv M w/o a separate showing that the ∆ acted w/o due caution 


or circumspection.



Limitations:


- Proximate Cause Limitation: M-M doctrine applies only if there is a 


causal connection b/t the misdemeanor violation and the death that 



occurred. HYPO: false info on drivers license, driving w/in the speed 


limit, hits and kills a person: doctrine does not apply because the crimes 


are unrelated.



- Malum in se v. Malum prohibitum: Malum in se (wrong in itself) is the 


type of violation needed in most jurisdictions for M-M to apply. It cannot 


be applied for regulatory purposes.

IV. CAUSATION

1) “But For” Cause (Common Law) (Actual Cause - MPC)



- Link in the chain of causation.



- But for the ∆’s act would the injury have occurred?



- Doesn’t have to be the only cause or the primary cause.


2) Proximate Cause (Legal Cause)



- Foreseeability of harm



a) Objective (whether a reasonable person might foresee it, not 



whether ∆ did)



- Intervening Acts



a) Foreseeable?




b) Control and Policy





i) Acts of Nature

· Routine: don’t break the chain of causation.

· Extraordinary: tend to break the chain of causation.





ii) Acts by Another Person
· Victim

· Conditions: don’t break the chain (take the victim as you find them)

· Acts: acts by victim can break the chain of causation, but depends if the victim has control (if control/free will then the chain of causation will break)
· Medical Care

· Neglect: ordinary neglect doesn’t break the chain. It is foreseeable, but similar to routine acts of nature. Original perpetrator is more in control.

· Intentional maltreatment: The doctor, in this instance, breaks the chain of causation, since the doctor is now more in control.

· Additional Perpetrator

· Related

· Unrelated

· HYPO: A stabs C, then B shoots C. C would’ve bled to death from his stab wounds. Two ways to look at it: both are responsible, can foresee (related) or stab w/o death = attempt; shot = murder (unrelated); punishment would be the same.

· Complementary Human Action






Commonwealth v. Root: two men are drag racing 





and one loses control of the vehicle, and dies. The 





other racer is charged with Inv M. Who is 






responsible, Root or victim? Root is not 






responsible; chain of causation was broken, not 





sufficiently direct.






Kern: White youth chase a black man onto the 





freeway where he is hit by a car and killed. They are 




held responsible for the death. Purposes of 






punishment: not really fair to hold ∆ guilty with 





drag racing, but the men in Kern deserved 






punishment.






Atencio: Russian roulette – how are other players 





liable? AR: involved in the game/encouragement; ∆ 




charged with manslaughter. Causation – mutual 





encouragement in a joint enterprise (not separate 





games); No independent acts, it is complimentary 





human action. “Every time someone pulls the 





trigger, he does so on the behalf of everyone else”



Transferred Intent



- “Bad aim” situation.




- It doesn’t matter if you kill someone different than the person you 


intended to kill.




- Caveat: killing the president, when trying to kill normal person





=> Punish according to whom you intended to kill (MPC)





=> C/L: retribution for actual harm, punished to whom you 




killed.

V. ANTICIPATORY OFFENSES

A. ATTEMPT 

Actus Reus + Mens Rea but with no harmful result


Inchoate crimes: where the harm is not completed/resulted


Still have the same MR; same level of culpability, but don’t feel the same 


(retribution). Some jurisdictions (CA) punish less than a completed crime.


Attempt merges with the completed crime.


MPC: most severe punishment; same as completed crime; punishing culpability 
of the mind.



5.01: purpose, or w/ circumstances as you believe them to be; purpose or 


(in essence) knowingly (rejected in most jurisdictions).


Mens Rea: Purposely, because there is no harmful result, there is the higher 
standard.


If you don’t need an element for the completed crime, don’t need it for attempt. 
Don’t need to know for completed crime, don’t need to know for attempt.


HYPO: Guy goes to rob a bank and gets arrested. Defense: my purpose was not to 
take the $$, wanted a place to sleep, purpose was to get arrested. Valid defense


There is no attempted felony-murder because there is no MR with F-M.


Actus Reus: how far do you have to go? Different standards:

1) 1st step: not enough; could change mind; not efficient use of law enforcement; no harm to society (might not deserve punishment).

2) Last step: dangerous; too late; difficult for law enforcement 

3) Dangerous Proximity Test (Justice Holmes – “dangerous proximity to success). Look to see how much has been done and how much there is left to do. 

4) Unequivocality Test: when you do these acts, what must it mean; only looking at intentions; basically does away with AR. McQuirter v. State: African-American man in Alabama in the 1950’s, walked behind a white woman. Res ipsa loquitur: the act speaks for itself. Problematic because the test says that you absolutely know intent from the actions.

5) Model Penal Code 5.01(2): “substantial step strongly corroborative of intent”; a combination of Proximity Test & Unequivocality Test.


U.S. v. Jackson: 4 co-conspirators try to rob a bank. 1 arrested on unrelated 
charges and rats out the other 3. 3 go back to rob the bank and are arrested before 
they can rob the bank. ISSUE: Did they cross the line from preparation to 
attempt? Held: Yes, Federal Courts follow the MPC and found that the co-
conspirators had taken a substantial step, having the weapons, ready to go, etc.


Abandonment

At C/L abandonment is not a defense because C/L followed the last step 
approach, so there was no turning back.


MPC 5.01(4): Abandonment – through renunciation

1) Abandon the effort (stop)

2) Has to be fully and voluntary: cannot be – (1) postponing for more advantageous time; or (2) fear of getting caught because the MR is still there, still need to be punished.

3) Complete renunciation


Ross: Have to get into the head of the ∆ and see if they’re likely to commit the 
crime again or have really changed.


B. IMPOSSIBILITY

AR & MR for a crime are present, but it’s not possible to complete the crime. The 
∆ has done everything possible to commit the crime, but unexpected factual or 
legal circumstances prevent the crime from occurring.


“Legal” Impossibility = no crime (defense);
C/L – defense to an attempt. When ∆ 
consciously tries to violate the law, but there is no law prohibiting the ∆’s 
behavior. For example: Fishes in a fishing hole which ∆ believes to be illegal, but 
there is no law against fishing there. 


“Factual Impossibility = Attempt; When an unexpected factual circumstance, such 
as a gun being unloaded, prevents the crime from being completed. Had the 
circumstances been as ∆ believed them to be, would there have been a crime? If 
YES, then the ∆ is guilty of attempt and there is no impossibility defense.


- These labels are fairly arbitrary and very grey


HYPO: pickpocket of an empty pocket



- Purpose to steal? YES



- AR? Yes



- Factual Impossibility = attempt



- BUT: legal impossibility – can’t be guilty of pick-pocketing an empty 


pocket.


HYPO: buying drugs that turn out to be baby powder.



- not illegal to have baby powder (legal impossibility) - DEFENSE



- don’t have drugs (factual impossibility) – ATTEMPT


Distinguishing People v. Jaffe and Rojas – The arbitrariness of Impossibility



Jaffe: Thought he was buying stolen property, but wasn’t. Charged with 


“attempted receipt of stolen property.” Would be guilty of an attempt, but 


impossibility. Impossible to possess stolen property if it’s not stolen. 


FACTUAL: fact is it’s not stolen. LEGAL: can’t be held liable for getting 


not stolen goods; nothing illegal about buying goods that aren’t stolen. 


Held: Legal impossibility, Jaffe was found not guilty.



Rojas: Same exact facts, but in CA. The court held: factual impossibility 


and found Rojas guilty.


Dlugash and MPC


Dlugash: Victim shot 3 times in the chest; then ∆ shoots him 5 times in the head 
after some time had passed. Problem w/ murder: don’t know when he’s dead; how 
do you kill someone who’s already dead – attempt? **Start w/ attempt analysis, 
then go into impossibility** Factual: can’t kill someone who’s already dead. 
Legal: not the crime of attempted murder to shoot a dead person. Held: no 
defense, factual impossibility, ∆ found guilty. ∆ wasn’t getting stolen goods, he 
shot someone. Court turned to the MPC.



MPC 5.01(1): Impossibility is not a defense if the completed act would 


have been a crime if the circumstances were as ∆ believed them to be.



MPC 5.01(2): If completed act is not particularly dangerous, then a 


defense is given.


MPC Approach


Step 1: guilty of attempt? If yes… 



Step 2: Was the completed act dangerous?




- If there is no law against it, then it’s not particularly dangerous.

VI. ACCOMPLICE LIABILITY


Theory by which a person is responsible (not a separate crime)



A. Aiding and Abetting


Old C/L



Now

Principal 1st degree             

Actual Perpetrator


Principal 2nd degree


Aider and Abettor (Accomplice)


Accessory before the fact

Aider and Abettor


Accessory after the fact

Accessory after the fact


Elements of Aiding and Abetting


AR – help



MR – (1) Knowingly help



           (2) Purpose for crime to succeed – purposely: want to be absolutely 


sure of intent because don’t have as much of an action; if the crime 


committed is different from the crime resulted, is it reasonably 



foreseeable for the crime to extend or change (i.e. – rob bookstore 



=> rob patrons)




Also with MR: determine if the different crime was the “natural 



and probable result”



** In some jurisdictions, knowingly is enough if the crime is serious



Accomplice to strict liability => courts divided if ∆ had to have MR or not



There must be both purpose and action (Hicks)



Variations: 




1. Not an accomplice; didn’t do anything to help, no AR.




2. Words are enough



Factors:




- How invested you are in the crime.




- How much you know about the crime.




- How likely it is that your business is being used for illegal 



conduct.




- Motive will help show that your purpose was for the crime to 



succeed.



Wilcox v. Jeffery: Coleman Hawkins goes to London to play a concert, but 

there was a law against his performance. π buys a ticket and attends the 


concert. While there, he claps and later writes a positive review of the 


concert. Is this enough for an accomplice AR? MR is there. π – the concert 

would have been played anyway, other people were there clapping too. 


Held: help doesn’t actually have to make a difference; all you have to do is 

something that has the potential to help.



Help doesn’t have to make a difference because the MR is still present so 


the purposes of punishment apply.


B. Conspiracy


An agreement between two or more persons to commit a crime


Inchoate crime – don’t have to succeed


Do NOT need a substantial step, at first agreement


Does NOT merge with completed crime, it is charged as a separate crime.


Responsible for co-conspirators acts, BUT don’t have to meet all co-conspirators


π – just show an agreement; addition to crime; long statute of limitations and lots 
of choices for venue; hold all conspirators liable for all acts – Pinkerton Doctrine


Elements:



AR – agree




       - Could be a tacit (implied) agreement: Alvarez => smile and 




nod; showing up to the “job”; Concerted action => acting 




in sync; 




MR – (1) intend to agree; (2) purpose for the crime to succeed

· Proving purpose through direct evidence

· Proving purpose through inferences (knowledge +): 


- (a) stake in the venture; 


- (b) no legitimate use; 


- (c) grossly disproportionate volume.




Overt Act – Any act (need not be unlawful) to show conspiracy is 




         moving forward.

· May be committed by any conspirator

· Only need 1



Who Qualifies as People in a Conspiracy?



1. Gebardi Rule: The persons protected, as “victims” under the 



statute 
do not qualify as a co-conspirator




2. Wharton Rule: If the crime necessarily requires two people, no 



conspiracy if there are only two people (limitation to conspiracy); 



MPC rejects the Wharton Rule, unless legislature makes it really 



clear that it applies (Iannelli). 




3. Bilateral v. Unilateral Rule: (Garcia)





- Bilateral: need two or more persons to be prosecuted, if 1 




person doesn’t have the MR, neither are guilty. Fed & CA





- Unilateral: MPC; only need 1 person with the MR



How to Prove Purpose:
1) Direct Evidence

· participation/statements

2) Circumstantial Evidence: 

· stake in the illegal venture: (factors to look for)

(a) grossly inflated charges (Regina v. Thomas)

(b) No legitimate use for goods or services

(c) Volume of illegal aspect of business is grossly disproportionate 




“Knowing + stake in the venture” = Purpose



HYPO: Police Capt. thinks gambling laws are stupid: 



(1) Doesn’t stop bookies and pulls police for other purposes: conspiracy? 


No, haven’t agreed w/ anyone. 



(2) Hears about a raid and warns the bookies: conspiracy? No, 



helped but not agreed. 



(3) Repeatedly warns of raids and gets paid off: conspiracy? Yes, 



implied agreement through payment and repeated action.



HYPO: Mother sends checks to son, knows it’s not for good, but not sure:



No conspiracy, no agreement, conspiracy requires purpose (Jewell 



Doctrine doesn’t work with conspiracy)



(2) Finds manifesto, sends checks and note “please don’t get caught”



Yes, conspiracy because there is agreement (funding him)/knowing/wants 


it to succeed.


Pinkerton v. United States: Pinkerton bros make moonshine & the IRS comes 
after them. Daniel Pinkerton: not enough direct evidence to convict on substantive 
counts since he was in jail at the time, however the court found him guilty. Held: 
Once you join a conspiracy, you’re in until an affirmative act to the contrary and 
responsible for everyone’s actions. Conspiracy is a continuing offense and as 
agents of each other, responsible for all acts by any co-conspirator in furtherance.



Pinkerton Rule => ∆ is responsible for the crimes of all co-conspirators 


“in furtherance” of the conspiracy.




- Objective standard: would a reasonable person foresee 




(reasonably foreseeable) 



MPC 2.06 rejects Pinkerton.



Wheel v. Chain Conspiracies




Kotteakos v. United States: narrows the Pinkerton scope. Wheel 



conspiracy: one central figure with a number of different conspiracies. In 


order to connect the spokes, need a common venture or common interest; 


depend on the success of the other.



United States v. Bruno: A necessary link between the rungs. Manufacturer 


=> Middleman => Distributors. Responsible “up the ladder/chain” for 


everyone.


Abandonment

A conspiracy is an on-going offense (Duration) – responsible until everyone is 
caught/stops. BUT can’t be charged retroactively as other crimes, but overt acts 
will count.


MPC 5.02(6) – Renunciation of Criminal Purpose: It is an affirmative defense 
that the actor, after conspiring to commit a crime, thwarted the success of the 
conspiracy, under the circumstances manifesting in a complete and voluntary 
renunciation of his criminal purpose.



- Affirmative (full/complete) defense: guilty of nothing



- Have to stop the conspiracy; thwart



- Rather have you stop the conspiracy than be charged



- Only works if no crime in furtherance has been committed


MPC 5.02(7)(c) – Abandonment: if an individual abandons the agreement, the 
conspiracy is terminated as to him only if and when he advises those with whom 
he conspired of his abandonment or he informs the law enforcement authorities of 
the existence of the conspiracy and of his participation therein.



- Still liable for all crimes b/t joining & abandoning (stop “Pinkerton 


clock”)



- Have to either tell co-conspirators OR police



- notify; go to police and they do nothing, still on the hook.



- Policy reasons behind almost all conspiracy: don’t join a conspiracy


Can cut off Pinkerton liability:



- Have to either tell the Police or co-conspirators



- Still guilty of conspiracy though



- To be not guilty of conspiracy: literally have to stop the conspiracy 


before the harm is done.

VII. DEFENSES


Two types of affirmative defenses:



Justification:



- Self-defense




- Necessity




- Defense of Others



Excuses – look to see if they’re responsible for their actions; free choice; not that they made the right choice, but lacked free choice




- Insanity




- Duress




- Intoxication/diminished capacity


A. Justification


“Right Choice”



∆ actually made the right decision under the circumstances



Why? Purposes of punishment don’t apply; don’t want to punish the 


people acting in self-defense, necessity, etc. If you made the right choice, 


there is no harm to society.



1. Self-Defense




- value of preservation of life




- not really blameworthy for defending self



MPC - ∆ believes (subjective standard)



C/L – actual threat (objective standard)



Goetz – reasonable person in fear in the ∆’s situation



Elements:



1. Fear of deadly force OR serious felony (kidnapping, rape, 



robbery – high likelihood that death could result).





- honest fear





- reasonable fear in ∆’s situation






a. physical attributes (both ∆ & attacker)






b. ∆’s relevant knowledge re: attacker






c. Prior experience




2. Threat must be imminent




x----------------------------x-------------------------------x



∆ believed imminent

R.P. believed

Here & now (C/L)



(subj.)



it was imminent





3. No excessive force





- Force must be proportional to threat.





- Can use deadly force only when threatened with deadly 




force.





- Risk to others w/ deadly force: hit 3rd person, most 




jurisdictions you are protected.




4. Duty to retreat





Retreat Rule: rationale: better to retreat, if possible, than to 




kill. Only a duty to retreat if using deadly force. 





MPC (2)(b)(ii): only retreat if you know you can retreat w/ 



full safety





Castle Rule: no duty to retreat in your home.




5. Initial Aggressor Rule





- Can’t start the fight, then claim self-defense





- Instigator v. Aggressor: draw the line at whoever raises 




deadly force.






United States v. Peterson: Verbal altercation, 





Peterson goes back inside and gets a gun, when he 





comes back outside he becomes the initial 






aggressor.



People v. Romero: Wanted to use culture to show honest and reasonable 


fear. Held: too subjective; changes constantly; would have to teach the 


jury something new every time. If fear is honest, but unreasonable, then 


imperfect self-defense and convicted of voluntary manslaughter (need 


rehabilitation).



State v. Kelly: Should the court allow expert testimony on battered 



woman’s syndrome? Allowing testimony would establish her mindset and 


imminence of threat. Held: expert testimony allowed, and in sentencing 


she was convicted of reckless manslaughter.



KAPLAN: by giving battered woman’s syndrome defense, not promoting 


change, allowing vigilantism and giving the deceased the death penalty, 


which is not the penalty for his crime.



State v. Norman: Was ∆ in imminent danger? A scale of imminence was 


set up: 




x----------------------------x-------------------------------x



∆ believed imminent

R.P. believed

Here & now (C/L)



(subj.)



it was imminent




∆ believed imminent: problem – pre-emptive attack; inevitable, not 


imminent; not a standard. (MPC)



R.P. – who is the R.P.? ∆ => R.P. who was a battered woman; π => no, 


normal R.P. in society.



Here & now – using self-defense as a last resort; no alternatives



Majority: R.P., not battered woman (objective standard).



2. Defense of Others



C/L – “stand in their shoes”; if they were entitled to S-D, then you 



are entitled to it; analyze S-D for other person to determine; have 



to be right on S-D.





Modern View: Reasonable belief (MPC)




People v. Ceballos: Life > Property; ∆ sets up a spring gun when 



door is opened. Kid gets shot while breaking in. ∆ is convicted, but 


reduced to probation at sentencing (more about principle). Can ∆ 



argue self-defense? Held: No, ∆ was not there and the spring gun 



cannot make the judgment of fear/imminence a person could.



3. Necessity [choice of the lesser evil]




Violating the law either way, but one is the choice society would 



make and wants you to make



HYPO: Hiking in mountains and a storm hits; breaks into a cabin to 


survive. Could argue necessity.



Elements of Necessity:


1. Choice of Evils: break the law or something bad happens.



2. No apparent lawful alternatives (objective)



3. Choose the lesser harm: have to be right




- life > property




- life vs. life




- more lives > fewer lives




subj.

R.P. in the situation

objective




x---------------------------x-----------------------------x



MPC 3.02(1)(a)




Be right



“∆ believes he made the right choice”




4. Imminent Threat




- C/L = here & now




- MPC = no specific requirement; one factor in determining if 



∆ made the right choice.




- Now: R.P. believes imminence



5. Did not bring upon self



6. No contrary legislative intent.



Lovercamp: alternative in prison escape is to surrender as soon as you get 


out; the surrender requirement indicates sincerity. 



Dudley & Stephens: If they didn’t kill Parker, all would die. Held: No 


necessity defense for homicide in C/L. It was not 3 v. 1, but 1 v. 1 three 


times; each person made the value judgment individually, not collectively.



C/L – no necessity defense for homicide



MPC 3.02(1)(a) – no limit, allows necessity defense



NO ECONOMIC NECESSITY



United States v. Schoon: Trash an IRS office to protest a covert war in El 


Salvador. Charged w/ obstructing IRS activities. ∆ - defense of necessity: 


saving lives by destroying property. Held: NO, there were other 



alternatives, not imminent. Actions haven’t gone to rethinking laws, not 


protesting a law, but protesting a policy. Violated a law unrelated to what 


they are trying to change. With civil disobedience, probably won’t get 


necessity defense because legislature already considered the laws. 


B. Excuses

May have made the wrong decision, but still don’t think you should be punished.



1. Duress



C/L Standard (elements)



1. Threat of imminent harm (here and now)




2. to ∆ or close friend/relative




3. Death or Serious Bodily Harm




4. Such a fear that R.P. would yield





- objective so people don’t go around saying “I was forced 




to do it”




5. Can’t bring upon self




6. No defense to murder




MPC 2.09



1. Threat of imminent harm (a factor to consider)




2. to ∆ or anybody else




3. “unlawful force”




4. R.P. in ∆’s situation




5. Can’t bring upon self




6. No limit to use in homicide




Fleming: Doesn’t get duress defense because other people in his 



situation did not react in the same manner that he did.





State v. Toscano: insurance fraud, wants duress defense. No statute 


about duress in N.J. so they adopt the MPC. No imperfect defense.




Duress & Atrocity: helps purpose of law to get people to live up to 



the standards we want in society.



2. Insanity


Excuse: act is wrong, want to “excuse” actions.



Why not punish? They don’t realize their act was wrong. Rationale: don’t 


appreciate the act was wrong, not deserving of purpose of punishment.




Purposes of Punishment (don’t apply)

· retribution is based on free will & insanity doesn’t allow free choice

· deterrence: can’t be deterred, doesn’t deter R.P.

· Rehabilitation: prison is the wrong forum, go to mental institution.

· Incapacitation: prison is the wrong forum




Terminology
· Mental Illness: medical term

· Insanity: legal term; mental state at the time of the commission of a criminal offense

· Incompetence: legal term; refers to a person’s mental state at the time of a legal proceeding




Two important times:




Time 1




Time 2




  x---------------------------------------------x




Crime




Trial (competency)









Dusky Standard




Dusky Standard: 

1) Ability to consult with a lawyer

2) Understand proceeding



**Insane people still have the MR & can act in a premeditated manner, it 


just comes from a different place



M’Naghten (C/L): 




1. Presume ∆ is sane




2. ∆ must prove:





a. at the time of the crime





b. ∆ had defect or disease of the mind





c. such as ∆ did not know:






i. Nature & Quality of his act; OR





ii. That conduct was wrong


------ Additional C/L Standard (not at original C/L) ---------




3. Irresistible impulse: problem – what’s the difference b/t not 



being able to and not wanting to resist?




4. Deific Decree/Command



MPC 2.09:




1. Presume ∆ is sane




2. ∆ must prove:





a. at the time of the crime





b. ∆ had disease or defect of the mind





c. lacks “substantial capacity” (maybe sometimes you do 




know - schizophrenia) to:






i. appreciate the criminality of conduct; OR





ii. to conform conduct to law (volitional)




Both prongs of M’Naghten are found in MPC 2.09 [2(c)(i)]



Disease/Defect Factors:




1) History of mental illness




2) Medical diagnosis




3) Clear symptoms




4) # of cases




5) Stigma




6) Brought upon self


3. Diminished Capacity



- Partial defense




1. Brawner Approach (majority): If intoxication is a defense, 



diminished capacity should be allowed to. Specific intent crimes 



are dropped to general intent crimes (M1 => M2; couldn’t form 



premeditation). Have to have a crime with a lesser MR.




2. No defense (Twinkie Defense [Harvey Milk case]) (CA)




3. MPC – can be applied to any crime, even w/o a lesser MR. 



Specific intent drops to general intent; general intent drops to no 



crime.



4. Intoxication



How drunk do you have to be?

· Have to have prostration of faculties (very drunk).

· Intoxication prevented MR from being formed.




C/L: intoxication NOT a defense (church ran the courts)




People v. Hood: arguments against intoxication defense – giving 



too many defenses; still have some level of intent; arguments for 



intoxication defense – really couldn’t form the MR.

1) Involuntary Intoxication




Full defense (like Insanity [MPC])





Don’t blame the person; not morally culpable

· Unwitting

· Forced/Duress

· Pathological Effect [MPC 2.08(4)]

· Has an effect that is unexpected

· Have to honestly know the alcohol/drugs would not have that effect

2) Voluntary Intoxication




Drops level of the crime: specific intent (purposely) drops 




to general intent (recklessly)





MPC 2.08(2) works as C/L



Specific Intent





General Intent


“With intent to”



Sophisticated intent



Purpose


( 


Reckless



Example: M1 


(


M2




When arguing knowingly => how much “brain juice” do you need 



for the crime? The more “brain juice” the more premeditated and 



more likely it is “specific intent”



**Use syndromes anywhere R.P. factors can be argued; ∆ wants R.P to be 



very subjective**

Case Names
1. Jewell doctrine (high suspicion (R) + deliberately avoid checking = knowingly)
2. Lambert v. California (regulatory offense w/ affirmative duty but no notice)
3. Commonwealth v. Carroll (purpose M1)
4. State v. Guthrie / People v. Anderson (prior calculation M1)
5. Pinkerton v. United States (conspirator liability)
6. Kotteakos v. United States (wheel conspiracy)
7. Wharton Rule (if a crime needs 2 people, can’t charge conspiracy)
8. Gebardi Rule (if statute protects person, can’t be a conspirator in its violation)
9. Garcia v. State (unilateral rule)
10. Dusky Standard (ability to consult w/ attorney; understand proceedings)
11. M’Naghten Case (Insanity – C/L)
12. United States v. Brawner (Diminished Capacity)
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