1. Policy
a. Purposes of Punishment
i. Retribution – deserved punishment, revenge, debt to society, sending message
1. Criticisms: may not do good, is vengeance, based on emotion, punishing those forced into crimes
ii. Deterrence – General (the public) or Specific (person who is being trialed), to deter future behavior
1. Criticisms: criminals don’t weigh costs/benefits, crimes are spontaneous/emotional, punishing one to benefit another
iii. Rehabilitation – defendant punished so he can be trained not to commit crimes
1. Criticisms: wrong use of resources on least deserved, society may not know what is best, assume criminals are “sick,” very costly, prison settings often teach inmates to be more criminal.
iv. Incapacitation – put in jail or executed to prevent further harm
1) Criticisms: costly, ineffective to reduce recidivism, market for criminal may be created or replaced, can’t predict future behavior, commit more crimes in jail
b. Legality: only punished if conduct is defined before act, legality also prohibits vague laws, purposes of punishment determine what is a crime, legality provides 1) notice of what is unlawful, 2) confines police discretion, 3) prevents judge and jury creation of new crimes, and 4) criminal law is prospective Case: Commonwealth v. Mochan (arrest made after making indecent phone calls).
c. Over-criminalization: Stigmatize, discriminate, disrespect, resource diverted, ineffective deterrence, lack of consensus regarding immorality

2) Elements: Crime = A.R + M. R. + sometimes (circumstances + result)
a) Actus Reus – every crime requires a voluntary physical act of one’s volition
i) Voluntary - everything that is not involuntary, brain engaged. Case: unconsciousness is an allowed defense to homicide. People v. Newton
(1) Words alone are sufficient, habit are voluntary, a status or condition is insufficient, not guilty unless conduct includes a voluntary act (at some time)
(2) Possession: Voluntary Act (acquiring) and Omission (not removing it) Ex) drugs, bomb
(a) MPC: Must be aware of the possession and be given a reasonable time to terminate.
ii) Involuntary (automaton)
(1) Reflex/convulsion
(2) Asleep/unconscious
(3) Hypnosis (rejected in some jurisdictions)
(4) Bodily product not product of one’s conscious thoughtiii.
(5) Omission: General Rule – no duty to help
(a) Rationale – tradition of freedom, difficult to know how much necessary, fear of injury
(b) Duty – Exceptions to no duty to help.
(i) Statutory duty (taxes, reporting child abuse)
(ii) Status relationship (husband/wife, parent/child, innkeeper)
(iii) Contractual (K) duty (lifeguard, babysitter, or any payment)
(iv) Voluntarily assumed care (agreeing to feed 92 old man, includes preventing others from helping)
(v) Creation of peril (must analyze both)
1. Stretching out actus reas (positive) 
2. Duty to rescue (exception to omission), every injury that doesn’t result in instant death = omission to save. Ex) If you push the person into the pool you have the duty to save.
(vi) Defenses used to the exceptional duty- risk of harm to oneself, lack of knowledge of relationship
Euthanasia- active euthanasia is prohibited, passive is permitted. When a physician stops medical treatment it can be seen as an omission of a duty to care for a patient under his treatment. Without a duty to continue care the omission is not considered culpable conduct. Barber v. Superior Court, 1983, p208: a physician has not duty to continue treatment once it has been proven ineffective, this is different from administering a fatal drug to end life. 

b) Mens Rea – the fact that someone failed to help after creating a peril can show intent
i) Purposely (specific intent, intentionally, willfully) – goal or aim (fits the 4 purposes of punishment), motive is not required
SPECIFIC INTENT VS. GENERAL INTENT: 
(1) Specific: requires some level of thinking, premeditation, etc. (to blow up a brief case in the airplane)
(2) General – not much thinking. (killing every passengers in the airplane) 
(3) CTs will arbitrarily label one or the other. 

ii) Knowingly (general intent, intentionally, willfully) – practically/virtually certain
(1) Includes willful blindness, deliberate ignorance, ostrich defense
iii) Recklessly (malicious, general intent) – Conscious (subjective) disregard of substantial and unjustifiable risk, gross deviation. Case: Ripping the gas tank when he was aware that it could endanger the tenants. Regina v. Cunningham
iv) Negligently – defendant should have been aware of risk (objective) Ex) letting a child play with a knife
v) Strict liability (S/L) – no mens rea, rejected by MPC (but non prison crimes are okay to impose strict liability)
(1) Determining if S/L – 1) language of statute, 2) legislative history 3) public policy (reduce prosecution number, low penalties, etc) Ex) distributing child pornography, doesn’t matter if the distributor is aware of the actresses.
(2) Types or indicia: 
(a) Public Welfare offenses: highly regulated or high risk industry (mala prohibitum), affecting public welfare, no mens rea language in statute, large prosecution number, light penalties. Ex) Traffic violations
(b) Morality offenses: Statutory rape, bigamy, adultery.
c) Vicarious liability  – Courts are troubled by this concept, precludes one from arguing he was unaware. Being responsible of the defendant for the criminal act of other person. Case: The owner of the restaurant is held liable for waitress’s act of serving alcohol to a minor. State v. Guminga
d) Defenses – argue no actus reas, good faith defense regarding 1st amendment rights or constitutional challenges (Traci Lords case), entrapment, cannot argue no mens rea regarding mistake of law/fact Ex) the car wouldn’t work all of sudden.
e) Rationale – deter risky behavior, public welfare important, ease prosecution’s burden
f) Criticisms – judges making its own laws, bad luck principle, punishing for things people didn’t know (no retribution) 
3) Defenses
a) Mistake of fact – is generally a defense only if negates mens rea for material element, mistake need not be reasonable (though more unreasonable = jury less likely to believe, some jurisdictions require a reasonable mistake particularly regarding rape). Ex) didn’t know the baby powder my friend gave me was cocaine.
i) Material elements depend on the harm or evil the offense is designed to protect, what you need to know is what makes your conduct wrong
ii) Jurisdictional, (to dictate which court has jurisdiction to decide the case) elements depend on, in order listed, on 1) language of statute (requires you to know), 2) legislative history (the legislative history may make clear that Congress intended that the statute only apply if the defendant knows he is passing classified information), and 3) policy/common sense (Case: doesn’t matter if you didn’t know that the girl was 14, you still disobeyed her parents’ orders Regina v. Prince) 4) in common law – morally wrong approach, one is strictly liable for greater crime (lesser for MPC. So if the defendant thought he was killing his landlord when killed the president, common law punishes for president but common law punishes president), if there is a jurisdictional element then in common law it is unlikely a specific intent crime. No mistake of fact defense.
b) Mistake of law –mistake or ignorance of law is generally not a defense, disagreement is never a defense but disagreement serves as evidence of mens rea, misreading (of a nonmaterial element) is not a defense.
i) Exceptions:
(1) Negates material element, mistake need not be reasonable (Ex) knowingly using food stamps in an unauthorized way but the defendant does not know that he was using it in an unauthorized way)
(2) Estoppel theories – reasonable reliance on invalid statutes, judicial decisions, administrative order, official interpretations (Ex) state attorney general said it is okay to do this act.)
(3) Lambert defense, requires 1) no notice, 2) regulatory offense 3) omission, duty based on status (Not reporting that you are in CA, because you are a felon)
ii) Cultural defense – no defense, may be given sympathy (or harshness) at sentencing
Homicide- Unlawful killing of another human being
Malice
1) Intent to kill
2) Intent to cause serious (grave) bodily harm
3) Callous or wanton disregard for human life (i.e., gross recklessness)
4) Killing during the commission of a felony (felony murder)

a. Murder 1st- Premed. (cool deliberate thought) and malice
i. Carroll Approach- Purpose + premeditation(no time needed to form premeditation) As long as prosecution proves that the D acted with the conscious purpose to kill the victim, the jury can find premeditation.
ii. Purposeful +Preconceived design (Anderson/Guthrie did not have planning) it is bit more strict, you need “prior calculation and design” showing preconceived design. Something more than an intentional killing. Gutherie’s panic killing of someone who teased him did not meet the court’s understanding of premeditation.
1. Planning (Carroll: to use the gun and shoot)
2. Motive (to rescue the kids from the harm)
3. Manner (used the deadly weapon such as gun)
iii. Defenses- diminished capacity or intoxication (couldn’t think right)
b. Murder 2nd- requires malice, it is a dumping ground when there is not enough premeditation or Heat of Passion, Malice is
i. intent to kill or express malice (purpose but not premeditated. Ex) killing someone because he did something you hate seeing.)
ii. intent to cause grave bodily harm (implied malice)- the mob beats him up as a warning ends up killing him.
iii. Gross recklessness (implied malice)- requires 1) conscious disregard of a substantial and unjustifiable risk, and 2) conduct must be gross (magnitude of harm outweighs the social utility, Hand approach. Ex. Playing Russian roulette, driving down crowded sidewalk)
1. Magnitude- high likelihood of harm, type or seriousness of danger (likely to get shot when playing Russian roulette)
2. Social utility- social benefit, cost of alternatives (did you benefit from the act? Saved money?) Ex: Fleming: drove drunk, very fast and recklessly. Drove so bad for so long, must have known risk and disregarded. No social utility v. great harm. 

c. Voluntary Manslaughter (VM)- Manslaughter is the unlawful killing of another human being without malice. Was there a provocation-> legally adequate -> cool off?
i. Heat of Passion/Provocation- words alone generally not enough
1. Actual HOP- requires sudden HOP (enraged/inflamed) after provocation. Can’t be cool.
2. Legally Adequate Provocation- words alone is insufficient, whether a reasonable person would have been provoked to act out of passion
a) Categorical approach- observed adultery, illegal arrest, extreme assault, mutual combat, injury of a close relative. (must be married)
b) Reasonable person approach- In defendant’s situation, would reasonable person have done the same? arguable whether physical or emotional characteristics include alcoholism, battered women syndrome, senility, homosexuality, race
i. Objective Char. (Physical): such as same height, ethnicity, age, gender, handicapped 
Camplin: 15 year old boy who killed his abuser was allowed standard of “person having self control to be expected of an ordinary person of the age and sex of the accused.” Or if someone who is handicapped is made fun of by his boss. Consider what a handicapped person would have done in that situation.	
ii. Subjective Char. (Emotional): Someone with a reasonable emotional background. Someone who has been ridiculed his whole life.
Ex: Cassassa: adopted MPC standard but Cassassa still guilty b/c his emotional stress was so unique that could not be reasonable. 

3. Inadequate Cooling Time- if he killed immediately after he was provoked. Under traditional law
i. Rekindling- cool down and heat up again when you see the guy you hate. Reminder. 
ii. Long smoldering- you get angrier and angrier. Going out to get a gun to kill the cheating woman. Although some time has passed, you only got more mad. 
ii. Extreme Emotional Disturbance (EED) MPC- requires 1) subjectively (consider physical and emotional char.) under EED and 2) objectively reasonable explanation for mental or emotional disturbance (is it a valid disturbance like face deformation?), reasonableness determined from one in actor’s situation as he believes them to be (w/ both physical and mental characteristics), likely guilty if from bad personality (Casassa case, the crazy guy who stalked the girl), idiosyncratic moral values (like racism) is not a reasonable excuse. 
1. No act of provocation, no cooling needed, words could be sufficient, can have a mistaken victim.
2. Must actually suffer from disturbance. (Someone who has a deformed face that has been mocked the whole life, kills someone when that guy makes fun of his face)
d. Involuntary Manslaughter- Mere reckless or gross (criminal) negligence, classified as negligent homicide under the MPC.
i. Gross negligence requires 1) defendant (or a reasonable person) should have known the risk, and 2) conduct was gross
ii. Reckless requires conscious disregard of a substantial and unjustifiable risk, conduct does not have to be gross (magnitude of harm outweighs the social utility)1.Social utility – benefit, cost of alternatives
1. Ex: Welansky: club owner should have known of huge risk of fire and blocking exits was not a social benefit. 


Murder/manslaugther under MPC- no degrees of murder.
Murder
1) Kills purposely (goal), knowingly, recklessly, and
2) Show extreme indifference to the value of human life. 
a) An example is the guy who knows that his junk on the front yard is likely to kill kids on the street. He ignores it and one day kills the kid. That constitutes a murder. Reckless and showed indifference to the value of human life.
Manslaughter
1) Recklessly killing another person or
2) Killing another person under circumstances that would ordinarily constitute murder, but committed under EED.
3) FELONY MURDER RULE: 
a. General rule: death that occurs during the commission of a felony is automatically murder. 
i. If someone dies during burglary, the felon is liable for any murder-occurrences. 
ii. If it is not one of BARKRM (M1) then it can be M2.
b. Limitations: 
i. Inherently Dangerous. 
1. Abstract Approach: “is there a way to commit this crime without death resulting?” 
a. Ex: PPL v. Phillips: chiropractor (felony) defrauded family, it was not inherently dangerous crime, so daughter’s death from eye cancer was not murder. 
b. CA use Abstract approach. 
2. As Committed Approach: “was this crime committed dangerously?” most likely yes as long as murder occurred.
a. Ex: PPL v. Stewart: felony – child neglect (crack binge, didn’t feed child), used as committed and since it resulted in death, it was inherently dangerous. 
b. Ex: Hines v. State: felony = felon possessing gun, killed fellow hunter, was murder b/c used as committed approach. 
ii. Merger Doctrine/ independent felony: some felonies will merge and felony murder will not apply. In order to qualify for felony murder doctrine, a felony must include a purpose independent of killing or causing grave bodily harm to the victim. 
1. Independent? Separate purpose from killing (not step towards killing) 
a. Would π have to prove malice required for M2 anyways? 
b. Ex: PPL v. Burton: felony = robbery, intent was to steal, separate act from murder, FM applies. 
c. Ex: Ireland: no FM, felony = assault with a deadly weapon, just a step towards killing, π should be able to prove MR anyways. 
iii. Furtherance of Felony
1. During felony (begins with planning, continues through escape) 
a. Ex: kill someone during escape = FM, gillis. 
2. Whose Acts? 
a. Agency Theory: death resulted by co-felon/ defendant himself. 
i. Ex: ST. v. Canola: applied agency and did not hold ∆ liable for victim shooting and killing co-felon. 
ii. Lmt doctrine b/c don’t want to encourage vigilantism 
b. Proximate Cause: you are liable for any 3rd party commits killing because death “proximately resulted” from the unlawful activity. 
i. Shield cases. (Taylor v. State)
c. Provocative Act Doctrine: atmosphere of malice. 
i. Police shoot outs
3. Who died? 
a. Felon
i. Justifiable v. no one deserves to die.
ii. In most jurisdictions, even those adopting the proximate cause theory of felony-murder, a felon is not responsible for the death of a co-felon. 
b. Innocent victim 
4. When did the killing occur? 
a. It needs to be during the course of felony. 
b. Felony begins during the preparations for the crime and does not end until the defendants are in custody or have read a position of “temporary safety.”
5. Death Penalty for Felony Murder not by your hand? 
a. Tison: sons who helped father escape from prison, father killed victims of carjacking.
b. 1) major participation (objective)
c. 2) reckless indifference (subjective)
i. boys did not get DP b/c they did not realize risk and consciously disregard it. 
6. Misdemeanor Manslaughter: The misdemeanor manslaughter may be used as a substitute for proving the necessary mens rea for an involuntary manslaughter charge. Ex) If unrestrained pit bull kills a bystander. D violated a safety ordinance requiring dogs to be restrained at all times. 


5. Causation: whether the defendant’s conduct was a link in the chain of events that led to the harmful result. Has the defendant done enough to be criminally punished for the harm that has resulted (policy)Felony murder also requires a causation
a.  Actual Cause (but for): “But for defendant’s conduct would the harmful result have occurred when it did?” If answer is no, there is actual cause. It also includes the acceleration theory, as long as it accelerates death, it is an actual. Doesn’t need to be the sole reason, or exclusive factor in the victim’s death. Must mention both “actual cause” and “but for.” Acosta Case, the helicopter (But for Acosta, helicopters would not have collided).
b.  Proximate Cause (legal cause) – whether it is sufficiently direct cause to warrant imposing criminal liability. Is the harm foreseeable and was there an intervening act?
i. Direct Cause: It is a direct cause, if the harm is foreseeable and there is no intervening act.
1. Foreseeability of harm, manner does not have to be foreseeable (except when engaging in socially useful conduct as in Warner-Lambert/gum factory explosion case). This needs to be objective, not subjective.
a. Transferred Intent- does not need to foresee who the actual victim will be, if the transferred harm is more serious than intended, defendant is liable for the more serious harm committed (common law) Under MPC, the harm you intend.
2. Intervening Acts (superseding intervening act) – must argue both foreseeability + control and policy
a. Foreseeable– objective, what he could have seen (not whether he did), if intervening act foreseeable it is likely not superseding
i. Hypo: The defendant robs a man and leaves him in his underwear on the side of a road, where is he swallowed up by an earthquake. 
It is unlikely that the D will be found to be the proximate cause of the death because the earthquake is a “freak act of nature” which is not foreseeable. (Unless this is in CA). Second, we might ask to what extent the D could have controlled the impact of nature. Unlikely here. 
b. Control and policy– Who had control over the intervening act + who do we want to hold responsible (or blame), can throw in purposes of punishment here
c. Acts of nature– can be a concurrent cause with nature
i.  Routine or ordinary phenomena (would not break link)
ii. Extraordinary or freak acts (uncontrollable and breaks link)
d. Acts by another  
i. Victim.
1. Condition - (does not break link, takes the eggshell victim as he finds them, even if treatment refused)
2. Acts - (acts can break link if victim had free will unless “induced,” refusal of treatment does not break link) courts differ on assisted suicide (guilty of assisted suicide versus victim’s act breaks link)
ii. Medical Care – a rare disease from treatment can break link
1. Neglect (“natural malpractice” does not break link). Victim dying during the treatment.
2. Intentional maltreatment/gross negligence (would break the link)\
iii. Additional Perpetrator – omissions by others generally do not break the link, courts reluctant to treat omissions as superseding
1. Multiple Perpetrators – If either defendant’s act sufficient to cause death then both responsible under acceleration theory, some courts hold first perpetrator liable only for an attempt
2. Related – co-felons (no break)
3. Unrelated – strangers (may break), innocent instruments do not break, third party omissions (who fail to help even with a legal duty) do not break.
iv. Complementary Human Action (joint enterprise)- mutual encouragement, Russian roulette, drag racers (generally do not break the link)
1. Concurrent causes- all defendants who jointly participated are responsible, other courts hold only the defendant who most directly caused the result to be responsible.
6. Attempt – the crime of trying to commit another crime, it is a separate and inchoate crime that merges with actual crime if complete, punishment is the same in some jurisdictions and ½ (or some other lesser amount) in others, 
a) Actus reus – Gone beyond preparation and makes sense to prosecute
i) First step – not used. Defendant can be punished for anything he does that can lead to the completion of a crime if he has the purpose to commit a crime. Even calling the bank for hours (except in poison cases. Administering first dose of poison was enough, although you need more doses)
ii) Last step – common law. Defendant not guilty unless he had done all he could to commit a crime and it was only because of bad luck that he was unable to do so. Ex) pulling the trigger of the gun and it misfired or jammed (and thus no abandonment)
iii) Dangerous proximity – how much done versus how much left. How close the D must have come to completing his dangerous act. (People v. Rizzo. Although the defendant was armed and prepared to commit the robbery, the police apprehended him before he could find his prospective victim. Thus, the court found that his acts were mere preparation). Should pass mere preparation. 
iv) Unequivocality test – res ispa loquitur test, defendants acts viewed in the abstract to determine if acts showed an unequivocal intent. Criticized for setting the barrier too high to convict. Conversely it can also allow prejudicial view, like the African American man following a White woman, calling that act obviously an intent to sexually assault.
v) MPC – substantial step strongly corroborative of intent, combinations of dangerous proximity and unequivocality test. Substantial step comes from dangerous proximity and strongly corroborate comes from unequivocality. MPC also lists certain acts that per se satisfy attempt’s actus reus requirement such as lying in wait and possessing materials specially designed to commit the crime. Ex) Jackson case. Jackson and his co-conspirators were trying to rob the bank. They drove to the bank, removed their license plate, had guns, robbery tools and disguises. Guilty of attempted robbery.  
b) Mens Rea – Purpose (majority), no harm yet so want to be sure it is their purpose (or knowledge/recklessness in some jurisdictions), only need mens rea for material elements (some jurisdictions), others require purpose for all elements
i) “Specific Intent”- needs to have the purpose for the crime to occur. If Donna pushes Jenny into the water to scare her, when she knows that Jenny can swim and can possibly drown, she is not liable because her purpose was not to kill but to scare her. 
ii) MPC – Purpose, or belief one will cause a prohibited result suffices. Knowingly. Knowledge of death is enough. Ex) D puts a bomb on a competitor’s airplane with the purpose of destroying some critical documents being transported on the plane. While D’s purpose in putting the bomb on the airplane is to destroy the documents, the defendant undoubtedly believed that he would also kill anyone on board that plane. If the bomb fails to explode, under MPC the D would still be guilty of attempt.
iii) Some courts allow attempted S/L – attempted felony murder when co-felon attempts to kill someone (co-felon attempted to kill, now you have that MR as well), attempted statutory rape when one tries to have sex with an underage girl but fails
c) Impossibility– applies when defendant has completed the last step but circumstances prevent completion of the crime
i) Factual impossibility– is generally no defense
(1) Mistake of fact is a defense (someone who doesn’t want to commit the crime, no mens rea). Stealing someone else’s goods. You thought the good belonged to you.
(2) Examples: Pickpocket trying to pick an empty pocket; pulling the trigger on a  weapon that misfires; shooting at a victim who was already dead
(3) Although arising facts make it impossible for the D to complete the crime, the D has engaged in activity that is deserving punishment since he has the mens rea to commit the crime. And he took the last step. No reason not to punish.
ii) Legal impossibility – is generally a defense when defendant tries to violate a law but no law exists (pure legal impossibility)
(1) Under common law, it is considered a full defense. 
(2) Examples include: Smoking marijuana believing it is illegal to do so but there is no law prohibiting it; voting as underage believing it is illegal to do so but he is not actually underage.
(3) Mistake of law is NOT a defense. You misread a law thinking it was not a crime, no defense. 
iii) Hybrid – some can be both factual and legal impossibility, depends on danger and who we want to blame. For example receiving a stolen good. If the court would not want to punish this guy, they would simply say it is not illegal to receive a non-stolen good. But if they want to punish, they will say this is factual impossibility.  
iv) MPC – Impossibility is not a defense if the completed act would have been a crime if the circumstances were what the defendant believed them to be
(1) Mitigation– If there is little or no chance of public danger then you can possibly get a defense, like the Jaffe case regarding the stolen cloth.
d) Abandonment/Renunciation – not available in common law, must be 1) complete and 2) voluntary abandonment (true change of heart), didn’t take last step yet.

7. Accomplice – helping someone commit a crime, it is not a separate crime(crime of being an accomplice) but is a theory for culpability of a substantive offense 
a. Common Law – 1st degree (perpetrator, principal), 2nd degree (principal/aidor and abettor looking out for cops), accessory before the fact (planner), accessory after fact (helps after crime), one using another as an instrument is considered a principal
b. Modern Law – Eliminates common law distinctions, everyone involved except accessory after the fact are culpable for the same punishment, accessory after the fact (a separate crime and not an aider/abettor) often gets ½ punishment
c. Actus Reus – help, mere presence not enough (unless there is prior agreement for moral support), words can be enough, help does not have to make a difference, principal does not have to be aware, under the common law the acts must be capable of helping (but not under the MPC, this is also called attempted complicity)
i. Omission – help by omission if there is a legal duty to intervene, no general duty to help
d. Mens Rea – knowing help and purpose for crime to succeed (mere suspicion is not enough), don’t need to know things the principal does not need to know( ex) age in statutory rape), 
Principal does not need to be convicted as long as it is proved a crime was committed, (modern approach, knowledge suffices in some jurisdictions for major crimes, knowingly aid in some jurisdictions is recognized as criminal facilitation.
Negligence crimes = need same MR (ex: drag racing) 

i. Determining Purpose: 1) stake in the venture, 2) in some courts, a nexus (is there purpose) or a connection showing intent to assist (view relationship between accomplice and principal that shows that the accomplice had the purpose of aiding the principal’s commission of the crime)
ii. MPC – Purposely promoting or facilitating the commission of crime
iii. If it is a serious crime, the court is more likely to hold them liable and say knowledge is enough.. Purpose is not required because if it is dangerous it is obvious
iv. Reckless/Negligent Crimes (IM situations) – requires 1) purpose to assist principal and 2) negligent regarding the results
1. MPC – accomplice has the same MR as the principal to be culpable
v. S/L Crimes – Courts split, generally knowledge or purpose is required
e. Reasonably Foreseeable (natural and probable) Doctrine – applies if a different crime is committed, guilty of any natural and reasonably foreseeable offenses but not separate frolics (majority), generally an accomplice is only responsible for crimes he purposely helps to succeed, under MPC, only liable for the crimes that one purposely helped succeed
f. Defense: Abandonment – not a defense at common law, some jurisdictions require voluntary and complete renunciation with substantial efforts to prevent the crime if it was recognized.
MPC – allows abandonment when complicity is terminated and 1) deprives plan of effectiveness (makes efforts to stop it), or 2) inform law enforcement
8. Conspiracy – agreement to commit a crime between 2 or more people, conspiracy is a separate crime (carrying its own penalty) and inchoate(just begun not completed) crime that punishes preparatory conduct (must mention this), lasts until abandoned or objectives have been achieved, a cover up is not part of the conspiracy unless previously agreed upon
Elements: 1) Agreed to commit a crime, 2) with the intent to have the crime succeed, and sometimes 3) one of the conspirators must have committed an “overt act.”
a. Actus Reus – an express or implied (concerted action) agreement between qualified defendants, do not need to agree at the same time, do not need to know or have contact with other conspirators, argue that a nod is just mere greeting. Agreement may be demonstrated by words, actions, similar motives, or gestures like a nod, wink, or handshake (Like the Alvarez marijuana case). 
i. Mere presence is not enough although it provides evidence for conspiracy. Why would he be there if he weren’t a part?
ii. Can also draw inferences from manners and surroundings. 
iii. Qualifications for conspirators (don’t mention these if not put in there, ex: if there are 4 people conspiring)
1. Gebardi Rule – victims do not qualify (statutory rape, child labor victims)
2. Wharton Rule – if crime by itself requires only 2, there is no conspiracy (adultery, incest, bigamy, dueling) if more than two involved this does not prevent conspiracy. 
3. Bilateral Rule (Plurality requirement) – at least two guilty minds, look for an undercover guy, acquittal of co-conspirators, but special defenses (immunity, insanity, spousal privilege) is still considered a guilty mind 
4. Unilateral Rule (MPC) – one guilty mind
b. Overt Act – not required at common law,  any act (legal or not) by any conspirator carried out for the purpose of the conspiracy (in some jurisdictions and may not be needed for serious crimes)
i. Any legal or illegal act done by any of the conspirators to set the conspiracy into motion.
ii. Only one needs to commit an over act
iii. Innocuous acts: overt acts can be innocent or legal acts and need not be a substantial step toward committing a crime. (A and B conspires to kill the president. A buys a newspaper to see when the president will come to the town. This qualifies.) 
c. Mens Rea – Knowingly(intent to) agree and purpose for crime to succeed, defendant only needs to know of attendant circumstances that he would need to know for the substantive crime (unless act innocent in itself), in some jurisdictions knowledge is sufficient for serious crimes
i. Direct Evidence (of purpose) – a cover up can show purpose
1. A statement or actual agreement
ii. Circumstantial evidence – purpose can be inferred from:
1. Stake in the venture (from higher rates)
2. No legitimate use
3. Volume of business is disproportionate or illegal
d. Pinkerton Rule (co-conspirator liability) – automatic co-conspirator (vicarious) liability for all crimes in furtherance of the conspiracy (reasonably foreseeable/natural consequence of conspiracy), co-conspirator liability is not retroactive (joining conspirator is not liable for any crimes committed beforehand), this rule is rejected by MPC. (MPC says conspirator is only guilty of the substantive crime of a co-conspirator if there is evidence of accomplice liability) 
i. Co-conspirator liability is broader than accomplice liability. Accomplice liability requires purpose to assist in particular crimes and an act of assistance. Co-conspirator liability occurs when a co-conspirator commits a crime that is reasonably foreseeable given the nature of the conspiracy without any act. Co-conspirator can be unaware.
ii. Pinkerton: brother violating IRC while he is in prison. Still liable since overt act of one conspirator may be act of all conspirators without any new agreements.
e. Powell doctrine: defendant must have a corrupt motive to be guilty of conspiracy. If she has a good faith belief that her conduct is legal, she may use the defense. 
f. Scope of Conspiracy – defines potential Pinkerton liability, 
i. Wheel – conspirators each working with the same middleman to create multiple conspiracies, to connect the rims, there can be a common venture by arguing each individual has a vested interest in the success of others to keep the business alive
ii. Chain – single conspiracy with different roles along a distribution line tied to the success of the operation
iii. Both – courts look at whether groups at each level know of overall scope of conspiracy and benefit from it
iv. Braverman rule - a single conspiracy with multiple objectives is one conspiracy (a group of defendants was indicted for conspiring to violate multiple tax laws. Although they planned to violate multiple laws, one conspiracy.)
v. MPC: Person is guilty of conspiring with others if he knows that the person with whom he has directly conspired has conspired with other people, even if the D does not know their identity. Use Braverman rule as well. Focus is on whether D knew others were recruited oro not. 
Duration of Conspiracy: A conspiracy remains in effect until it has been abandoned or until its objs have been achieved. It doesn’t end just because the govt makes it impossible for it to achieve its objectives.
g. Abandonment – abandoned when all conspirators stopped
i. Withdrawal /renunciation- To avoid further co-conspirator liability – at common law, withdrawal requires notifying co-conspirators with full and voluntary renunciation, still guilty of initial conspiracy (whatever the conspiracy has done so far). In some jurisdiction, D must also notify law enforcement or thwart the plot. At MPC, individual can either inform his co-conspirator or notify the authorities that he is terminating his association with the conspiracy. After this, no longer a member of conspiracy and not responsible for his co-conspirator act but still liable for what has been done.
ii. To avoid original conspiracy charge – only allowed in MPC requires  must thwart (renunciation) the success of the conspiracy  in addition to notifying co-conspirators (or also police) with full and voluntary renunciation. 
Conspiracy to commit a misdemeanor is a felony.

9. Defenses – Justification (did the right thing)
a. Self Defense is a necessity that justifies the use of force when under unlawful attack, no culpability for self defense that injures a third party unless defendant was negligent or reckless in regards to that third person
i. Honest and Reasonable Fear 
1. Honest (subjective) – look at other motives to see if dishonest
2. Reasonable (semi-objective) – reasonable person in the defendant’s situation, includes 1) physical attributes of everyone (some things are arguable if it is physical or not), 2) defendant’s prior experiences 3) relevant knowledge about the attacker (physical movements/comments of attacker)
a. Battered woman syndrome – use experts to determine if it is reasonable or imminent, but can perpetuate stereotypes or encourage self help
b. MPC – looks at whether defendant reasonably believed force was necessary
ii. Death or Serious Bodily Injury (common law) – requires a fear of death or grave bodily harm to use deadly force, some jurisdictions include BARKRM/inherently dangerous (MPC)
iii. Imminent (and unlawful threat) can be here and now, reasonable person in defendant’s situation, or inevitable, reasonable person standard is generally used  (MPC and other jurisdictions uses more subjective approach, if actor reasonably believed it was imminent)
iv. No excessive force – lethal force only allowed when threatened with lethal force, some jurisdictions allow deadly force against BARKRM,
v. Duty to retreat (some jurisdictions), at common law there was no general duty to retreat, duty to retreat only applies:
1. At the moment force is used on him
2. when using deadly force in defense
3. If defendant knows retreat to complete safety is possible - castle exception (or some arguable abode) 
vi. Initial Aggressor Rule – the initial aggressor cannot use deadly force but can use nondeadly force, arguable who is initial aggressor versus instigator, person who raises it to a level of violence is the initial aggressor, self defense can be regained if withdrawal in good faith is communicated to adversary
b. Imperfect Self Defense  – in some jurisdictions, if one of the elements is missing, mitigate from murder to voluntary manslaughter (i.e. honest but unreasonable fear)
c. Defense of Others – traditionally, third party stands in the shoes of the person in danger (minority) and force allowed only if the one being helped could use self defense, modern and majority rule, only have to reasonably believe use of force is required, analyze the self defense under both approaches
i. This issue can be a parasitic issue in necessity cases when defendant is claiming it was necessary to save lives (like because the environment is dying or something)
d. Defense of Property – Cannot use deadly force to defend property (early common law did allow this to prevent felonies)
e. Law Enforcement - Police cannot use deadly force to defend property of others, cannot use deadly force to apprehend suspect unless reasonably believed that suspect poses significant threat of death or seriously injury to others or himself, can use non-deadly force in apprehending a misdemeanant
i. Citizens – have authority to make citizen’s arrests, and use necessary force to prevent a crime, deadly force only allowed to prevent dangerous felonies, citizens can only use deadly force to apprehend a dangerous felon who is warned and correct in her assessment
f. Necessity (choice of lesser evils defense) – is a justification for one who commits a crime because it is the lesser of two evils, if necessity fails (and feels unfair) then the alternative is jury nullification, prosecutors will want to argue against allowing this argument
i. Choice of evils – must identify what they are, evil refers to serious harm, cannot be economic harm
ii. No Apparent Alternative – no known lawful alternatives, necessity is a defense of last resort, must surrender immediately upon safety in prison escape cases
iii. Lesser evil is chosen – lives > property, but think about if the property destroyed would possibly destroy life (destroy someone’s crops which leads to his starvation), at common law, necessity is not allowed for homicide (majority), MPC and some jurisdictions do allow it, more lives > fewer lives (minority)
1. Honest
2. Reasonable – evil avoided must be greater than evil caused from society’s view (objective)
iv. Imminence – at common law it had to be here and now, other jurisdictions have relaxed this requirement, MPC – imminence is just a factor in determining necessity
v. Did not bring upon self – is in the eye of the beholder, were sentenced to be in jail but not to be raped or assaulted, did he bring upon himself by committing a felony, 
1. MPC – the defendant who creates her own necessity can assert self defense for intentional crimes of necessity but still negligent for starting the earlier crime
vi. No contrary legislation regarding the choice of evils, legislature likely though about this and decided

10. Defenses – Excuses (did wrong thing, but not deserving of punishment), necessity cases generally arise from a threat of a natural phenomenon, duress arises from people, battered woman syndrome may also apply to reasonableness and imminence factors courts are reluctant to allow brainwashing though some do, can be thought to be brought upon one self (or lack other elements)
a. Duress/Coercion (common law) – applies when a crime is committed due to compulsion of another
i. Threat of death or serious bodily harm – cannot be economic harm
ii. That is imminent (some jurisdictions use here and now, others have relaxed it)
iii. To defendant (early common law), close relatives/friend (later common law)
iv. Such a fear that a reasonable person would yield – reasonable being a man of ordinary fortitude and courage
v. Cannot bring it upon yourself (i.e. join a gang) 
vi. Not for homicide - courts divided on if duress is a defense to felony murder (not for homicide versus allowed under MPC)
b. Duress/Coercion (MPC) – does not have to be death or serious bodily harm, can be for homicide
i. Threat of unlawful force against anyone – imminence and type of force are factors (sliding scale), cannot be economic threat or threat to reputation, threat can be to anyone, but the closer the relationship, the more reasonable the threat
ii. Reasonable firmness in defendant’s situation (more subjective) – Imminent is a factor in determining reasonableness, can work against the defendant, defendant’s size, strength, age and health is taken into account
iii. Did not recklessly bring upon yourself
iv. Can be used for homicide - courts split on whether duress is a defense to felony murder
c. Imperfect Duress – some jurisdictions used to allow a faulty duress defense to reduce murder to manslaughter for one who kills on theory that defendant is acting under EED, but there is no imperfect duress anymore, 
d. Insanity – full defense and focuses on mental status at the time of the crime
i. Competence – must be sane to stand trial, whether defendant can consult with attorney and understand the proceedings against her
ii. M’Naghten
1. At the time of offense Presumed sane 
2. Defect or disease of the mind – a legal concept (must mention this), is any abnormal condition of the mind substantially affecting mental processes and impairing control
a. History of mental problems
b. Clear symptoms
c. Number of people who qualify
d. Stigma – do not want to perpetuate stereotypes
e. Sincere – how easy to fake
f. Cannot bring upon yourself
3. Defendant did not know nature or quality of acts (opening a water melon with a hatchet when it was a person’s head) or that acts were wrong 
a. Wrong – legally wrong is morally wrong, though can know it is legally wrong yet not understand the moral basis of it, 
b. Look at acts of defendant after the crime
i. Apologizing, acting in shock or calling police = knew crime was wrong
ii. In a daze, still doing weird things, or continuing with life as if nothing happened = didn’t realize it was wrong
iii. Common Law Additions
1. Irresistible impulses – Policeman at the elbow test, could not stop even if you wanted. Accused is legally insane if, due to a mental disease or defect, he would have been unable to stop even if there had been a policeman at his elbow during the commitment of the crime.
2. Deific Decree –  Knew it was against the law and against society’s morals, and knew what he was doing was wrong, but God told him
iv. MPC – same as M’Naghten 1 and 2, lacks substantial capacity (allows partial impairment) to appreciate (knowledge + emotional understanding/affect) (breaking the child’s skull with a hammer. Doesn’t know why it’s wrong personally) the criminality or to conform to the requirements of law(irresistible impulse test)
e. Diminished Capacity (DM) – a partial defense that allows you use an expert to show a defendant could not form the intent (mens rea) due to a lower mental status (courts worried about battle of the experts),
i. In some jurisdictions – no diminished capacity defense (modern trend)
ii. Brawner (majority) – partial defense allowing diminished capacity to drop a specific intent crime to a general intent crime (1st degree murder to 2nd degree)
1. Determining if it is specific or general intent – 1) how much mens rea (purpose vs. reckless), 2) historically what it is called, 3) there must exist a lesser crime for it to drop down to, presence of a jurisdictional element may suggest it is a general intent crime
iii. MPC – always use it, can use it to drop general intent to no crime
f. Intoxication – alcohol or drug use that substantially impairs the mind causing prostration of mental faculties, cannot be used for liquid courage since mens rea was already formed (argue the mens rea was already formed)
i. Involuntary Intoxication – is a full defense, can be from 1) force, 2) deception, 3) pathological (a voluntary intake producing unexpected effect)
ii. Voluntary Intoxication – is a partial defense that was not allowed at common law, modern courts can drop from specific intent (purpose) to general intent (reckless), not a defense to drunk driving since drunk driving is a general intent crime, prolonged use causing a mental disease or defect can result in an insanity defense
1. Determining if it is specific or general intent – 1) how much mens rea (purpose vs. reckless), 2) historically what it is called, 3) there must exist a lesser crime for it to drop down to, presence of a jurisdictional element may suggest it is a general intent crime
2. MPC has the same approach (must mention this)
g. Entrapment – a full defense when the 1) government unfairly induced the defendant to commit a crime (must be by a government agent), government official includes anyone working with or cooperating with them
i. 2) Federal – a subjective standard focusing on predisposition of defendant and allows evidence of bad acts by the defendant (for the jury), can argue is predisposed because the crime was committed, government can provide opportunity for crime, but can bring a motion to dismiss for outrageous government conduct (for the judge), which almost always loses
1. Factors for predisposition – prior criminal behavior, statements, motive, who instigated, level of involvement
ii. Or 2) California – an more objective test focusing on the conduct of law enforcement to see if it may induce a normally law-abiding person under the circumstances to commit offenses, argue if proper investigative techniques are used 
iii. MPC – uses the California approach but conduct of law enforcement goes to the judge

11. Rape – unlawful sex without consent by threat of force, fear or fraud, resistance requirement has been removed (one multiple choice question on exam), traditionally a mistake only needed to be honest, now reasonableness is also required in some courts

12. Death penalty
a. Pros – retribution for one who takes life to uphold value of life, deter future murders, incapacitation to prevent jail murder, historical
b. Cons – cheapens value of life, not a proven deterrent and notoriety can encourage murder, life imprisonment equally incapacitates, costs more, cannot correct for errors, potential discrimination (depending on race or location of killing)
c. Procedural – bifurcated proceedings, only imposed for intentional murders (and felony murders if major participation + reckless indifference to life), must balance aggravating and mitigating circumstances, only allow jurors willing to impose death sentence under proper circumstances 
d. Constitutional limitations – due process, 8th amendment, cannot use mandatory death sentence, must give standards for jurors, cannot execute minors, insane or mentally retarded criminals, equal protections limitations (this is hard to prove)



Criminal Law

1. Actus Reus
a. Voluntary
b. Omission
2. Mens Rea
a. Purposely
b. Knowingly
c. Recklessly
d. Negligent
e. Strict Liability
3. Mistake of Fact
4. Mistake of Law
5. Homicide
a. Murder 1
b. Murder 2
c. Voluntary Manslaughter
d. Involuntary Manslaughter
e. Felony Murder
f. Unlawful Act Doctrine
g. Dangerous Instrumentality Doctrine
6. Causation
7. Attempt
a. Mens Rea
b. Actus Reus
c. Impossibility
d. Abandonment
8. Accomplice
a. Actus Reus
b. Mens Rea
c. Reasonably Foreseeable Doctrine
d. Abandonment
9. Conspiracy
a. Actus Reus
b. Qualifications
c. Overt Act
d. Mens Rea
e. Pinkeron Rule
f. Scope of Conspiracy
g. Abandonment
10. Justification Defenses
a. Self Defenses/Imperfect
b. Defense of Others/Property
c. Necessity
11. Excuse Defenses
a. Duress/Imperfect
b. Insanity
c. Diminished Capacity
d. Intoxication
e. Entrapment
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