Punishment and Elements of a Crime

Purposes of Punishment
	A. Retribution
		i. Making the criminal pay as they deserve punishment for damaging society.
		ii. Based on free choice of committing the crime.
		iii. Problems
a. Entirely based on vengeance.
b. What is the correct amount of debt the criminal has to society?
c. Everyone doesn’t always act due to free choice.
	B. Deterrence
i. Theory based on opportunity costs that a person will weigh the consequences and benefits of their actions before committing a crime.
		ii. Specific Deterrence
			a. Aiming to deter this specific defendant from committing this act again
		iii. General Deterrence
			a. Aiming to deter others from committing the act.
		iv. Problems
a. Kant’s argument that you can’t punish one person to set an example for society
b. Not every criminal acts rationally as is assumed by this purpose.
c. Most criminals do not know the law and the punishments that are enforced against particular crimes.
d. Stat: in CA, 67% recommit crimes within 3 years of being released from prison
	C. Incapacitation
		i. We put criminals in jail to protect society from them committing this act again
		ii. Problems
			a. Some people may not want to commit the crimes again
			b. It’s expensive to hold prisoners in jail.
			c. People continue to commit crimes in prison.
d. We have other institutions similar to jail that might serve the purpose better (i.e. mental institutions)
	D. Rehabilitation
		i. To make the criminal better.
		ii. Problems
			a. They still carry the stigma of being a criminal.
			b. Can you ever actually make a person better?
E. Ex. Regina v Dudley and Stephens: were convicted purely for the purpose of retribution; what they did was wrong and immoral
i. It was not deterrence: they will not be in that situation again, and it would be a rational person’s thoughts to fight for his life.
ii. Not incapacitation: are not harmful to society; it was an extraordinary situation
iii. Not rehabilitation: they were acting under an extraordinary situation; there is nothing here that needs to be “made better.”
	F. Lawrence v Texas
i. We base common law on society’s moralities; however these moralities can change over time
ii. This case gives an example of an approach to find society’s definition of crimes and what should be punished.
	G. Commonwealth v Mochan
		i. “defendant’s acts injuriously affected public morality”
Legality
	A. No punishment without law
		i. Legislature makes the laws
		ii. Notice – a person must have some type of notice
		iii. Don’t want overbroad laws
a. Commonwealth v Mochan: the dissent makes the point that the laws are too broad and people need to know what the laws are before they break them; judges interpret, but do not make the laws; the legislature makes the laws
	B. Want to avoid overcriminalization
		i. It can lead to discriminatory enforcement if your laws are too broad
		ii. Leads to a questionable use of resources
		iii. Can lead to an invasion of privacy
		iv. Engenders a disrespect for the law
Principle of Lenity
A. If a law can be read broadly or narrowly, it is fair to read it narrowly, giving the benefit to the defendant
B. McBoyle v United States: the statute could be read to include airplanes, but the court found it to be ambiguous and so ruled in favor of the defendant
Elements of a Crime
	A. AR + MR + [Circum. + Result] = CRIME
	B. Prosecution must prove the elements beyond a reasonable doubt
i. This is not belief beyond all doubt, not beyond fanciful doubt, but one based upon reason and in which you are confident enough to send an individual to jail
	C. Actus Reus
		i. The action that is wrong
ii. You cannot simply think something, you must DO something to be convicted of a crime
iii. Positive Acts
	a. Voluntary
		1. All acts that are not involuntary.
	b. Involuntary
		1. Bodily movements without engaging the brain (Automatism)
			A. Reflex or convulsion
			B. Unconsciousness or asleep
C. Hypnosis (some states do not recognize this as involuntary)
D. Bodily movement not the product of the actor.
c. Prosecution may try to extend the actus reus of an involuntary act to include the voluntary act preceeding
1. Ex. People v Decina: the act of getting in the car was voluntary even though the seizure was not
2. State v Baker: the act of turning on the cruise control was voluntary even if had no control when unable to turn it off
iv. Omissions: failure to act
	a. General Rule is that there is no duty to help
		1. We have individual liberty and need not care about other people
		2. How much is enough?
	b. Omission is a crime if you have a legal duty to help
		1. When a statute imposes duty to care for another
2. A status relationship where your liberty was given up when you entered that relationship
A. parent to child; husband to wife; master to apprentice; ship’s master to crew and passengers; innkeeper to inebriated customers
3. Contractual duty where you had a freedom, but you gave up your freedom when you accepted payment for it
	A. Babysitter, lifeguard
4. Voluntarily assume care
A. Agree to provide for someone who is unable to provide for himself and then change your mind and the person dies – guilty of murder
				5. When you put a person in peril
A. This can either be stretched to include the positive act of putting the person in peril to be the actus reus or the actus reus can be the failure to save them once they are put in peril.
			c. Remember that moral obligations are different than legal obligations.
		v. Euthanasia: Positive Act or Omission
a. If you see it as “pulling the plug” then there is an actus reus under the fact that a positive act has been committed
b. If it is viewed, rather, as a failure to continue life support, it is an omission
1. This view allows us to not hold doctors culpable of murder in a situation that they may deal with on a daily basis.
2. Barber v Superior Court: viewed it here as a failure to continue life support.
D. Mens Rea
	i. “Mental state”
	ii. Without it, the purposes of punishment are defeated.
	iii. Levels of Intent
		a. Purposely
			1. It is the goal or aim of your act to cause the harmful result.
2. The highest because it is most applicable to the purposes of punishment
3. A type of specific intent
		b. Knowingly
			1. Practically or virtually certain that the harmful result will occur
2. It may not matter except for very narrow group of crimes if it is this level or one higher for the due punishment.
3. Jewell Doctrine: bumps recklessly up to knowingly when the defendant does not know due to willful blindness
A. United States v Jewell: claimed to not know that the car contained marijuana because he never looked
B. If you have suspicions and are able to satisfy those suspicions but don’t, you are considered to have acted knowingly
				4. A type of specific intent.
		c. Recklessly
1. The defendant realizes the risk involved, but did the action anyway (subjective).
2. If no mens rea language in the statute or a common law crime, this is the default level needed to be proved by the prosecution.
A. Regina v Cunningham: statute contained the word “maliciously” and therefore the prosecution needed to prove beyond a reasonable doubt that the defendant acted recklessly
				3. A type of general intent.
		d. Negligently
1. A reasonable person would be aware of the substantial and unjustifiable risk (objective: the actor need not actually realize the risk)
2. To be criminal, it must be gross negligence (a gross deviation from the standard) as we are marking them as a criminal (not just civil negligence)
A. Santillanes v New Mexico: cutting the nephew’s neck was not something that the statute was aiming to punish, but rather conduct that is morally culpable
Mistake of Fact
A. MPC § 2.04(1)(a) if your ignorance or mistake defeats the mens rea, you are not guilty of the crime.
B. If you make a mistake with regard to a material element then that is a mistake of fact defense
i. If the mistake is made of something nonmaterial (jurisdictional) then you have no defense
a. Regina v Prince: the defendant was found guilty of the crime as the mistake that he made was in regard to a nonmaterial element.  The act was morally wrong even without the knowledge of the girl’s age.
b. The prosecution still needs to prove the element even if it is determined to be jurisdictional.
	C. Method of determining if an element is material
		i. Look at the language of the statute.
		ii. Look to the legislative history.
		iii. Look to policy / common sense as to what makes the conduct morally wrong.
a. United States v Feola: Court went through the above process to find if the “federal officer” element was material
	D. Mistake of fact cannot be a defense to strict liability crimes
		i. Indicia of strict liability crimes
			a. Public welfare offenses
1. illegal sales of intoxicating liquor; sales of impure or adulterated food or drugs; sales of misbranded articles; violations of antinarcotic Acts; criminal nuisances; violations of traffic regulations; violations of motor-vehicle laws; and violations of general police regulations, passed for the safety, health, or well-being of the community.
			b. Highly regulated industries
				1. United States v Dotterweich
			c. Relatively small penalties (fine or little jail time)
1. Staples v United States: this played a large part as to why the defendant was not found culpable of a strict liability crime – 10 years jail time was a very big price to pay
			d. Little stigma
			e. Number of cases
			f. No mens rea language
		ii. You are responsible for these crimes regardless of mens rea
		iii. When the Constitution comes into play, creative results can occur
a. Traci Lords case: created an affirmative defense that the defendant can prove a good-faith mistake because of the first amendment.  The created a very narrow exception which switched the burden of proof to the defendant.
		iv. Involuntary acts can still be a defense to a strict liability crime.
a. State v Baker: used an actus reus defense in his arguments that the cruise control was out of his control.
		v. Vicarious liability
			a. You are held strictly responsible automatically for someone else’s crime
b. State v Guminga: no mental defense for the employer to be held responsible for the waitress’ actions
Mistake of Law
	A. General Rule is mistake or ignorance of law is NOT a defense
i. Common Law Gardner Rule: you live in society which is where our laws come from and therefore, you should know the laws
	a. Cultural defenses go against the rationale behind the general rule
		1. Can play a part in sentencing with compassion
	B. Exceptions (when it is a defense)
		i. When it negates an element of the offense: “without authority of the law”
a. Weiss believed they were acting with authority of the law when making the arrest
b. Liparota: “manner unauthorized by law,” the majority of people do not know what is authorized by law when it comes to food stamps and so would not be held culpable if did not know
		ii. Estoppel Theory
a. An official misstatement of the law – if it is actually printed wrong (not if you read it incorrectly)
b. Judicial decision – if the law changes in the future, you cannot retroactively be held culpable
c. Administrative Order
d. Official Interpretation – must be from the very top to be considered official
		iii. No notice because a regulatory offense with an affirmative duty
			a. Lambert had no notice that she had to register
1. Now anytime you are convicted you are informed that you must register

Attempt

I. Attempt = AR + MR with no result
	A. Inchoate crime – a crime that does not have a result
II. Mens Rea
A. Common Law – must act purposely (regardless of the mens rea of the crime)
i. There is no result so we want to be absolutely sure of culpability before we punish
ii. The purpose must be to commit that crime, not to commit the “attempt” (i.e. if go to rob a bank so that you are arrested, but have no actual intent of robbing the bank)
	B. MPC § 5.01(b)
		i. Knowingly is in here
		ii. Not adopted by most jurisdictions
	C. Can have a MR defense because the requirement is so high
		i. Dependent on if the jury believes you
	D. Mistake of Fact
i. i.e. Statutory Rape – do not need to know the age for the completed offense, therefore do not need to know the age for the attempted offense
III. Actus Reus (how far do you need to go to be convicted of attempt?)
	A. 1st Act
i. This often does not work because you could potentially do various others things based on the first act and there is still a lot of time to change your mind
	B. Dangerous Proximity Test
i. Look at how much has been done and how much is left to be done – have they done enough to be sure of their intent?
			a. Prosecution will argue has done a lot and little left to be done
			b. Defense will argue has a lot left to do still
1. Want conviction to be for actions, not words (State v. Duke: people say things on the internet that are not necessarily true; the first amendment deals with words)
	C. Unequivocal Intent – res ipsa loquitor (objective standard)
i. Look at the actions and argue if there are (defense) or are not (prosecution) other intentions that could arise from the actions.
ii. Problems: there is no separate standard for AR from MR; can lead to outrageous assumptions
a. McQuirter: a black man following a white woman can only mean that he intended to rape her
D. MPC § 5.01(2) – “Substantial step strongly corroborative of the defendant’s intent”
	i. “Substantial step” – dangerous proximity
ii. “Strongly corroborative of the defendant’s intent” – unequivocal test
	E. Last act (Old Common Law)
IV. Abandonment
A. Not possible in a jurisdiction that looks at the last act – too late for abandonment
B. Modern Approach / MPC § 5.01(4)
	i. Stop the act; actually abandon your efforts
	ii. Full and voluntary
	iii. Complete renunciation
a. Want to be sure not stopping because of fear of being caught and simply postponing the act.
C. Rationale: if you have changed your mind without being punished, we do not need to punish you for attempt.
D. Key to this defense is if the jury believes you.
V. Impossibility
A. The defendant goes all the way to the last act and something happens that makes it impossible to commit the crime.
i. Whether we apply factual or legal impossibility is due to the seriousness of the crime and if we want to punish the defendant – can always argue both ways
B. Old Common Law
i. Factual Impossibility
		a. No defense
		b. “Would have committed the crime except for the fact that…”
ii. Legal Impossibility
	a. Complete defense
b. “The crime was legally impossible because it is not illegal to…”
C. MPC – only have a defense when what you would have done would not have caused very much harm
i. § 5.01(1) – (subjective) General Rule: impossibility is not a defense if the defendant would have been guilty if the circumstances were as he believed them to be
ii. § 5.05(2) – Mitigation: if the act is not particularly dangerous or harmful, you get a defense (i.e. Voodoo doll)

Homicide: M-M/F-M/Causation

I. Misdemeanor-Manslaughter Doctrine (M-M)
	A. Unlawful Act Doctrine
B. If someone dies while the defendant is in the act of committing a misdemeanor, he is automatically charged with manslaughter.
	i. We do not even bother with the mens rea analysis
C. Limitations
i. Have been set because there are times when the misdemeanor has absolutely nothing to do with the death and want to limit the doctrine to circumstances where the manslaughter would have occurred
ii. Proximate Cause
iii. Regulatory Offenses (malum prohibitum)
iv. Dangerousness 
	D. Reasons for the doctrine
		i. To deter criminals from all misdemeanors
a. Problem: If that is the case, we should just increase the punishment for misdemeanors
ii. Retribution – becomes a more important purpose when it comes to homicide.
E. MPC does not like this doctrine; it ignores mens rea, which they are so concerned about
II. Felony-Murder Rule (F-M)
A. If in the act of committing a felony, someone dies, you are charged with murder.
i. This is a complete mental fiction; we are not really looking at mens rea
B. BARKRM = M1; all others, unless designated M1 by statute, = M2
	i. Burglary, arson, robbery, kidnapping, rape, mayhem
C. Limitations
	i. Inherently dangerous
		a. All BARKRM crimes automatically fall into this
		b. Abstract (CA approach)
			1. Interpret the statute as written
2. If felony could be committed in a manner that is not dangerous, it is not considered inherently dangerous and not subject to F-M Rule
		c. As committed
1. You must consider the facts and circumstances of the case as committed.
2. This standard makes it so all deaths will be inherently dangerous; not much of a limitation
3. Is limited somewhat:
	A. Reasonable person would foresee
				B. High probability of death
	ii. Independent Felony / Merger Rule
		a. BARKRM crimes never merge
		b. Purpose of the underlying felony
1. If the purpose of the felony is murder and the felony is simply a step toward that purpose, then they merge and cannot apply the doctrine  must then prove malice for murder
c. Underlying felony has a mens rea of malice, then it does not qualify
1. If you have to prove malice anyway for the underlying felony, it makes no sense to have to prove it for murder as well
	iii. During the course and in furtherance of a felony
		a. “During the course of” – temporal
			1. Planning  Escape or Arrest of all cofelons
		b. “In furtherance of felony”
			1. Who committed the murder?
A. Agency theory: responsible for acts done by cofelons only
1. If anyone could shoot it might encourage the “victims” to shoot
2. Provocative Act Doctrine/Vicarious Liability
A. Creates an atmosphere of implied malice
B. Stretches the mens rea so as to blame the felons when someone dies at the hand of a non-felon
B. Proximate Cause Theory: doesn’t matter who kills, but if your actions cause someone to kill someone else then you are responsible
	I. Arose from the “shield” cases
			2. Who died?
A. Felons: never the purpose of the F-M Rule to protect felons and the death is justifiable
B. Posner: “The lives of criminals are not completely worthless…”
	D. Death Penalty by F-M
		i. Major participation
ii. Reckless indifference (whether the defendants might realize a cofelon might kill)
a. Not the standard for M1, the standard for getting the death penalty
iii. Tison v. Arizona: the sons could easily be convicted of M1 (felony=kidnapping), but in order to be sentenced to the death penalty, they must have realized that their father might kill
E. Pros
	i. It’s a shortcut
	ii. The act is wrong in itself and so you are more morally culpable
iii. Historically, it didn’t matter because all felonies were punishable by death anyway.
	iv. Extra level of retribution
F. Criticisms
i. It makes it so the prosecution does not have to prove mens rea; punishment should be proportionate to intentions
ii. Doesn’t deter people from felonious crimes this way; all felons should be prosecuted more severely if this is the goal of the doctrine
iii. We are saving very few people statistically; it’s hard to tell if it works
III. Causation
A. Did he do something? What else happened? Was the other act foreseeable? Who do we want to punish?
	B. Actual Cause / But-For Cause (Common Law Language)
		i. Link in the chain of causation (does not need to be the only cause)
	C. Proximate Cause / Legal Cause
		i. Harm foreseeable?
a. A highly extraordinary result will break the chain of causation
		ii. Intervening Acts / Conditions
			a. Foreseeable? (objectively)
				1. An expected one will not break the chain of causation
			b. Control and Policy
				1. Who was in control and who do we want to punish?
			c. Categories of Intervening Acts
1. Frail victim – take your victim as you get them; anyone you hurt could have certain conditions; we protect the most people this way
A. We do not allow contributory negligence in criminal acts
2. Jehovah’s witness – “take ‘em as we see ‘em”
3. Additional Perpetrator – it might be, argue it, but don’t tend to break the chain; are they related/unrelated
A. If A stabs victim and B shoots, killing victim, some jurisdictions say both are responsible, some say B broke the chain and A is only guilty of attempt
4. Victim’s own acts – if it is a suicide then it breaks the chain (Campbell – provided the gun and left/Kevorkian – had sought him out beforehand and did the last act of suicide)
A. If the defendant is actually in control of the victim’s acts then the chain is not broken (Stephenson: KKK leader – taking the poison was not acting from her own free will; it was her only escape)
B. A defendant cannot be held criminally responsible if the victim has free choice
5. Malpractice – if it is neglect, then it does not break the chain; if it is intentional maltreatment, the chain is broken
6. Complementary Criminal Action (Drag Racing)
	A. Heavily influenced by control and policy
7. Acts of nature – routine acts of nature do not break the chain of causation
	D. Transferred Intent
i. Homicide has the “purpose to kill another human being”; there is no language that says which person
ii. Common law approach makes you responsible for whatever the result of your action is
iii. MPC makes you responsible for whatever harm you intend.

Homicide: Mens Rea Approach

I. The unlawful killing of another human being
II. Murder 1 (M1)
	A. Requires premeditation
		i. Carroll Approach
a. Commonwealth v. Carroll: Victim (wife) was abusive to her husband and children.  There was a gun on the windowsill.  While in a fight with her and she laid in bed, he took the gun and shot her twice in the back of the head.
b. Purpose: as long as there is evidence that the defendant purposely killed, that is enough (no time is too short for premeditation to occur).
c. Has to be formed under cool, deliberate thought
d. A rationale standard
e. Leads to a concern of not distinguishing 1st and 2nd degree murder
f. This standard is used by federal authorities
		ii. Guthrie/Anderson Approach
a. State v. Guthrie: the court felt that this case would enable them to make a clear distinction between first and second degree murder.
	1. Purpose + prior calculation or design
2. Looking for a “ruthless, cold-blooded, calculating killing
b. People v. Anderson: killed the young girl; evidence shows that it is throughout the entire house and sexual abuse and murder; she had over 60 wounds from the knife – The manner appears to be purposeful, but not premeditated; overkill, not cool deliberation.
	1. Purpose + preconceived design
		A. Planning activity
		B. Motive (relationship to victim)
		C. Manner of killing
c. This standard is used in CA
	B. MPC § 210.2 Murder
		i. (1)(a) Requires the mens rea of purposely or knowingly
ii. (1)(b) Or if it is committed recklessly under circumstances manifesting extreme indifference to the value of human life.
III. Voluntary Manslaughter (VM)
A. Even though it is an intentional killing, it doesn’t have cool deliberation and doesn’t rely on your thought, but rather emotion.
B. Heat of Passion (HOP): recognizes the frailty of mankind and emotions taking over in certain situations.
		i. Actual heat of passion is necessary – subjective
		ii. Legally adequate provocation – objective
			a. Categorical Approach (Old Common Law Standard)
				1. Narrow standard; can limit the use of this defense
2. This keeps the approach narrow for only those extreme situations.
			b. Reasonable Person Standard
1. If a reasonable person would have been provoked makes this a matter of fact rather than of law and leaves the decision up to the jury.
	A. Words alone are not enough.
2. Who is the reasonable person?
A. Camplin: a man sodomizes a child and the child kills him in the heat of passion.  Court decides must look at it from the point of view of a reasonable person of the defendant’s age, rather than a grown man.
i. Take into account the physical/objective characteristics of the defendant.
ii. We’re not all experts in emotional situations, but we can relate to what it means to be a child; a juror has some basis for how a reasonable person, given these characteristics, would react.
	B. Subjective Emotional
i. Strays from the Camplin standard in that it includes emotional characteristics
ii. Problem: it’s broad and not everyone has been in these situations to fully understand them
C. MPC – Casassa (Extreme Emotional Disturbance): creepy dater who had broke into the victim’s home and when she rejected him, he killed her.
i. MPC § 210.3 (b) a more subjective standard; looks at someone in the defendant’s situation including his emotional characteristics.
	ii. No requirement of provocation
iii. An extreme emotional disturbance is required accompanied by a reasonable explanation for the EED.
iv. Words can be enough if they cause the emotional distress with a reasonable explanation.
		iii. Inadequate cooling time
a. If someone really cools down, then he is no longer acting out of his emotions
b. EED does not have this element
c. Common Law – look at if an amount of time has passed
d. Modern Approach
1. Rekindling – had cooled down, but then an event re-invokes the emotion
2. Long-smoldering – gets hotter as time goes on rather than cooling down
	C. MPC § 210.3 Manslaughter
		i. MPC does not separate out voluntary and involuntary manslaughter
		ii. (1)(a) Requires the mens rea of recklessly
IV. Involuntary Manslaughter (InvM)
A. It is a negligent crime, but we value human life so much that someone must pay for the death.
i. Ex. Welansky: nightclub burning down; demonstrates that even gross negligence can be enough; don’t need recklessness
B. Traditional approach requires mens rea of gross negligence 
i. Negligence – the defendant should have realized the substantial and unjustifiable risk because a reasonable person would have
a. Even though we say we have a reasonable point of view, it’s really about mainstreaming – our biases influence what the “reasonable person” would do; i.e. the extent that we allow religious and cultural defenses
ii. Gross (Learned Hand’s method)
	a. Social Utility of the Conduct
		1. Benefits
		2. Alternatives
	b. Magnitude of the Risk
		1. Type of danger or harm
		2. Likelihood of the risk
c. With the added requirement of “gross” you have a chance to explain why you were negligent
	C. Statutory Approach requires a mens rea of mere recklessness
		i. The defendant realizes the risk, but disregards it
	D. Dangerous Instrumentality Doctrine
i. If you are using a dangerous instrument in a merely negligent way, that is still enough for InvM
	E. MPC § 210.4 – negligent homicide
V. Murder 2 (M2)
A. This is a mitigation from M1 or up from InvM by proving gross recklessness
	B. The mens rea level is malice.
		i. Intent to kill without mitigation for it (purpose or knowingly)
a. Doesn’t really distinguish from M1 when using the Carroll approach
		ii. Intent to cause great bodily harm
		iii. Gross recklessness
			a. Was defendant aware of the risk? (completely subjective)
			b. Is it gross? (objective check)
				1. Yes – M2
				2. No – InvM
3. This question leads to a severely different punishment for the defendant
		iv. Felony-Murder
VI. No crime
	A. If mere negligence then it is no crime.
	B. Is a civil lawsuit and a tragic accident

Complicity

I. Crimes where you have people working together.
	A. Why do we punish accomplices?
		i. They have the MR for the crime
		ii. Want people to lessen crime, not facilitate it
		iii. The crime can be more sophisticated with more people
iv. The people who are behind the scenes can actually be more dangerous than those who acted as the principal
v. We can deal with how we feel slightly different about them through sentencing
II. Accomplice Liability
	A. When you are responsible for the acts of someone else
B. It is not a crime itself; it is a theory by which you are guilty of the crime committed
	C. 18 U.S.C. § 2
i. (a) aiding and abetting = being an accomplice; anyone who helps the principal can be punished as a principal; they are equally liable for the crime
ii. (b) use someone to commit the crime for you as an instrument to commit the crime
	D. Old Common Law
		i. Principal in the first degree – the actual perpetrator (principal)
		ii. Principal in the second degree – the aider and abettor (accomplice)
		iii. Accessory before the fact – counsel, command, plan
			a. i-iii are all treated as principals today
		iv. Accessory after the fact – cover up (hides them or the evidence)
	E. Aiding and Abetting
		i. AR – help
			a. Words alone can be enough
b. Mere presence is only enough if there has been a previous understanding of help/encouragement would be supplied
c. The standard is set so low because the MR level is set so high
1. The help does not need to even actually make a difference
		ii. MR – two levels
			a. Knowingly help
			b. With the purpose for the crime to succeed
1. When the crime committed is one of great harm/danger, knowingly can seem to become the standard – in reality, you would argue: why would you knowingly help if you did not have the purpose of the crime to succeed?
				2. Nuances
A. Natural and probable (reasonably foreseeable) consequences (i.e. Luparello)
I. Common Law – MPC does not take this approach: mens rea is very important
B. Strict Liability – same strict liability elements
	I. Courts are not entirely decided on this
C. Negligent crime – same mens rea as the principal (i.e. drag racing)
		iii. Inconsistencies in the law
a. Even if the principal has not been found or is acquitted, the accomplices can still be found guilty
	1. Recognizes the inconsistencies in the law
2. Can only be used as a defense for the accomplice if they are tried at the same trial and the principal is found not guilty because it is determined that no crime was actually committed
III. Conspiracy
	A. “An agreement by two or more persons to commit a crime.”
B. Conspiracy is a separate crime from the crime agreed upon to commit; it does not merge with the substantive crime.
		i. It is a five-year penalty
		ii. Gangs, Taliban, mafia, etc are more terrifying in our country
		iii. We’d rather nip it in the bud and keep crime from ever happening.
		iv. Crime can be more successful with more participants.
v. Problems: it gives the State a lot of power; it is based only on their thoughts; we have a freedom of association in the Bill of Rights.
	C. AR – an agreement is made
		i. Tacit agreement
a. Concerted action (i.e. everyone happened to be at the same place at the same time) allows us to infer an agreement
	D. MR: two levels
		i. Knowingly agree
		ii. Purpose for the crime to succeed.
a. Lauria: the answering service was not considered a conspirator
1. There are a lot of things that would assist crimes, but cannot say that the person is involved in the conspiracy if he does not have the purpose for the crime to succeed
			a. Strongest evidence – did they try to cover it up?
	b. Knowingly  Purposely
1. “Stake in the outcome”
A. If you have a stake in the venture, it is much more likely that you have the purpose for the crime to succeed.
B. i.e. Grossly inflated prices; customizing products
				2. No other legitimate use
					A. Shaw: printed a prostitute directory
				3. Volume of business is grossly disproportionate
					A. Direct Sales: sold 300x the usual quantity
				4. Direct Evidence
	E. Overt Act – any act that shows that this crime is getting off the ground
		i. Not necessary at Common Law
		ii. Required by some jurisdictions to be sure of intent
		iii. Does not need to be unlawful
		iv. Only needs to be committed by one of the conspirators
			a. The others do not even need to know about it
b. Could have been committed before all conspirators have joined in the conspiracy
	F. Qualifying persons
i. Gebardi: If you are conspiring with one other person and that person is the person intended to be protected by the law, it cannot be considered to be a conspiracy
ii. Wharton’s Rule: If the only way you can commit a crime is to have two people, you are still guilty of the crime, but cannot heap a conspiracy conviction on top of that
	a. The legislature decides if this rule is applied
iii. Bilateral (traditional) – need both parties to be acting with the purpose of conspiring
iv. Unilateral (MPC) – it is based on the mental state of the one person believing that the conspiracy has been created
	G. Pinkerton Doctrine (1946)
i. Co-conspirators are responsible for all substantive crimes (reasonably foreseeable given the conspiracy) of other co-conspirators as long as it’s in furtherance of the crime.
ii. Not the same thing as aiding and abetting; just by joining the conspiracy, you are automatically liable.
iii. Policy: don’t join a conspiracy because the minute you join, you are on the hook for everything that they do.
a. Dissent (of Pinkerton) asks what happened to the notion of personal responsibility.  The prosecution should have to prove aiding and abetting in order to assume they are also responsible for the substantive crime.
iv. Not responsible for the substantive acts committed before you joined the conspiracy.
v. Pinkerton: moonshine was controlled by the IRS; asked if Daniel could be charged with the substantive crimes of his brother, Walter, even though he did not partake in those crimes
a. Applied the fact that all conspirators are held under one overt act necessarily performed by only conspirator and so this should expand to substantive crimes as well
	H. Wheel and Chain Conspiracies
i. Kotteakos (1946) – opinion written by the same judge (Rutledge) as the dissent in Pinkerton and this was decided the same day as Pinkerton
a. Many people were used to obtain fake loans through a common broker; if all were found to be part of the same conspiracy then they would each be responsible for each other’s crimes as well; court holds that they are all part of separate conspiracies
ii. The definition of conspiracy is narrowed – the wheel conspiracy requires a rim.
a. It is not enough to know that others involved, but rather you must all have a common stake in the same venture to be part of the same conspiracy; each must be invested in each other’s crimes.
iii. Anderson v. Superior Court (1947) – example of a chain conspiracy; does not overrule Kotteakos, but gives prosecutors a broader argument.
a. An illegal abortionist (Stern) paid for referrals to him.  Anderson was one of those referrers.
b. If the common link can only remain in business but the independent, but simultaneous acts of the conspirators, then that is said to be a stake in the common venture of keeping that higher link in the chain in business and therefore they are all part of one conspiracy.  They know all elements of the scheme are necessary for it to continue.
1. Bruno: even those who are in competition with each other can be seen as part of the same conspiracy because they both rely on the supplier to remain in business and supply, which requires all the competitors
	I. Abandonment
i. Common Law – no abandonment possible; once you joined a conspiracy, there was no way to get out of it
ii. Modern law – you can abandon because we want people to not be in conspiracies.
iii. To avoid co-conspirator liability:
	a. Must fully and voluntarily renounce the conspiracy
	b. Must notify co-conspirator or police
iv. To avoid conspiracy charge
	a. Must fully and voluntarily renounce the conspiracy
	b. Must notify co-conspirator or police
	c. Must thwart the conspiracy


Defenses
I. Number one defense is that the prosecution has not fulfilled its burden of proof

Affirmative Defenses
I. The prosecution has proven their case but for some reason we will not hold you guilty
II. Justification v. Excuse
	A. Justification
		i. You do the right thing in society’s eyes
		ii. You are justified and should not be punished
			a. The purposes of punishment do not apply
		iii. Complete defense
	B. Excuse
i. Admit that what you did was bad, but there are other reasons we do not want to punish
ii. Have policy reasons that excuse what was done
III. Self Defense
	A. Justification (Complete Defense)
i. Want this to be for extreme situations only; when none of the purposes of punishment apply.
ii. It is actually a subset of a Necessity Defense
B. Elements of Self Defense
	i. Fear of death or serious bodily harm
		a. Fear must be honest (subjective)
		b. Fear must be reasonable (objective)
			1. Reasonable person in the defendant’s situation
				. Physical attributes
ß. Relevant knowledge defendant has about the attacker.
. Prior experiences
2. Ultimately the jury decides what is reasonable, therefore if society has the same fears, then it is found to be reasonable
. Goetz: his fear of the boys in the subway was found to be reasonable by the jury and he was awarded self-defense
ß. A reason as to why jury selection is so important
3. Not completely objective as people do not act reasonably when they are honestly afraid
4. Should Battered Women’s Syndrome be included?
5. The defense wants the jurors to know as much about the defendant’s life as possible
6. The prosecution wants a more objective reasonable person and as little as possible of the details of the defendant’s life
c. If it is an honest, but unreasonable fear then this is found to be imperfect self-defense
	1. Drops it to voluntary manslaughter
	ii. Imminent
a. If there is another way to protect yourself instead of killing the person, we want you to take that alternative
b. Common Law – here and now
	1. Norman: distinguished imminent from inevitable
	2. This standard is clear and “saves” more lives
c. Objective Standard – a reasonable person believes it is imminent
1. Modern Approach is a reasonable person in the defendant’s situation (as much of that situation as you can argue)
d. MPC: Subjective Standard – the defendant believed it was imminent
	1. This standard is fairer to the defendant
2. Will not have the possibility of waiting until it is too late
		iii. No excessive force
			a. The reaction cannot exceed the threat
b. Life is important and so we have a proportionality requirement
		iv. Duty to retreat
a. If you can get away without hurting someone, this is preferred
b. Not all jurisdictions recognize this element
c. There is only a duty to retreat when faced with a lethal threat
d. Only required to retreat if you can do so safely
e. Castle Rule
1. Do not have a duty to retreat if you are in your own home
2. Arguably can apply this to work as well
3. Ceballos: was not given self-defense  because people have discretion whereas the automatic gun does not and the only thing at risk was his property, not his life
			. Life is more valuable than property
ß. Tried to use Gilliam as precedent, but that was for burglary, which, under the common law, is an inherent risk to human life due to its elements of being at night in a dwelling of another
		v. Initial aggressor rule
			a. You can’t create your own necessity
	C. Battered Women’s Syndrome
		i. Pros of allowing expert testimony
			a. The jurors may not fully understand BWS
			b. It gives credibility to the defendant’s fear
c. Explains why defendant felt it was imminent and why she did not just leave
d. It helps to demonstrate that her actions were reasonable
e. The standard remains a reasonable person in the defendant’s situation; just teaching the jury what that situation is actually like
		ii. Cons of allowing BWS
			a. Blames the victim
			b. Capital punishment is not the penalty for beating a wife
c. Feminists do not like the label and the fact that it makes women appear weak
	D. Protecting Someone Else
		i. Traditional Approach: Stand in the Shoes
a. Can defend another person when he had the right to defend himself
	1. Want to keep Self Defense as a narrow exception
		ii. MPC Approach
a. Reasonably believed that the person had the right to defend himself
IV. Necessity (Choice of the Lesser Evil)
	A. Self-Defense is a subset of this
		i. Self defense is necessity created by someone attacking you
		ii. Residual situations – all others
B. When you find yourself in between a rock and a hard place and the law has not accounted for your situation
i. Because the legislature is silent, you get to say what the law should be
ii. Must argue that the harm you avoided was worse than the harm created
iii. Very often tried as a defense, but very rarely wins
iv. Economic necessity is never a defense
	C. Elements of necessity
		i. Choice of evils
a. Our generation’s necessity challenge: torture in the name of preventing terrorism
1. Public Committee Against Torture v. State of Israel: held that they would not create a per se necessity defense; would take their chances case by case and decide then
2. Pro: The numerous lives you would be saving outweigh the one life you may be harming
3. Cons: not guaranteed to work; it gives the state too much power to act with emotion; what does this say about a society that allows torture
		ii. No apparent alternative
			a. If there is a legal alternative, then you have no defense
1. Schoon: the legislature had passed policies that allowed their activity to go on in El Salvador; it is not up to the protestors to decide
		iii. Choose the lesser evil
			a. Honestly believe you are choosing the lesser evil
b. Reasonable – society is saying that you are justified and unless we are willing to say “good choice” you will not get the justification
1. Old Common Law – you had to be right with your choice
2. Modern Common Law – reasonable person thinks you made the right choice
3. MPC 3.04(1) – the actor believes it was necessary (subjective standard)
	. Really belongs under the “honest” standard
		iv. Harm is imminent
			a. Not even mentioned in MPC 3.02
		v. Did not bring it upon self
		vi. No contrary legislation
a. If the legislature has already said that your situation is not justified then it is not residual (Schoon)
b. Considering your situation, argue if that is the case or not
		vii. Surrender requirement (when justifying escape)
a. Ugner: walked off a low security facility to escape rape/murder threats; the requirements should be left up to the jury
b. Once it is safe, must surrender to authorities
c. To show that you would have used a lawful alternative if it had been available
	D. Balancing evils
		i. Life > Property
		ii. Innocent Life > Non-innocent life
		iii. More lives > Less lives
a. Donor problem: most say no, we should not look at it as 1v5, but 1v1 five times
	E. Most jurisdictions do not allow necessity for homicide
		i. MPC does allow necessity defense in homicide
V. Duress (Coercion)
A. It is not necessity because we don’t know if the choice that was made was correct
	i. Not sure you are justified, but still given an excuse
ii. Necessity defenses are more for when acts of nature are causing the situation; duress is when people force other people to commit crimes
B. Common Law Standard
	i. Facing a threat of imminent harm (here and now)
a. Strict so as to narrow the amount of people who can use this defense
1. Argument against that is demonstrated through Fleming: he was really threatened, but unable to use the defense
	ii. Death or serious bodily harm
		a. Don’t want every wimp to have an excuse to break the law
iii. To defendant or close family members (modern: people you are close to)
iv. Such fear that an ordinary person might yield
	a. Objective – to keep people from being wimps
b. However, still do not necessarily have to right about the harm, it needs to be reasonable to an ordinary person though
	C. MPC § 2.09(1)
		i. No specific imminent requirement
a. Built into “a person of reasonable firmness would have been able to resist” as you would be less likely to be able to resist the more imminent the situation
		ii. Unlawful force
a. A sliding scale – it depends on the crime that you are being coerced into doing
		iii. No limit as to who is being threatened
iv. Person with reasonable firmness who in the defendant’s situation would be unable to resist
a. Pretty subjective with the inclusion of “in the defendant’s situation”
b. Don’t have to be right about the harm; it only needs to be reasonable
	D. Can never argue economic duress
		i. Must be facing some type of physical force
	E. Cannot bring it upon yourself
i. i.e. If you join a gang and they threaten to kill you if you do not rob the 7-11 does not give you a duress defense
	F. Applying duress to homicide
		i. Does not apply under the Common Law (nor does CA)
ii. Some jurisdictions have an imperfect defense that mitigates it down to manslaughter
iii. MPC may have an available option
VI. Insanity
	A. An excuse; they did the wrong thing and we give them an excuse
		i. Don’t punish the insane because
			a. No deterrence - we don’t identify with them
b. Retribution does not apply because the crime does not come from free choice
c. Rehabilitation/Incapacitation – put them in a hospital, not prison
	B. Mental Illness – medical term
	C. Incompetence – mental state at the time of trial
		i. Standard of Incompetency
			a. Have to be able to understand the proceedings
b. Must be able to participate in your defense/assist your counsel
		ii. You can have complete amnesia, but still be able to stand trial
	D. Insane – mental state at the time of the crime
	E. M’Naghten
		i. He was acquitted for an insanity defense of “he was not sensible”
		ii. Elements of the standard
a. Presume the defendant is sane (this is an affirmative defense)
b. Defendant must prove:
	1. At the time of the act
	2. The defendant had a “mental disease or defect”
	3. Did not know
		. The nature and quality of his acts, OR
		ß. Acts were wrong
		iii. Trying to create a narrow standard
			a. Not trying to give all mentally ill people out there a defense
	F. MPC Standard
		i. Presume the defendant is sane (an affirmative defense)
		ii. Defendant must prove
			a. At the time of the act
			b. The defendant had a “mental disease or defect”
			c. Lacks “substantial capacity” to:
				1. Appreciate criminality/wrongfulness; OR
				2. Conform conduct to the law
	G. Modern Common Law Additions
		i. Not adopted by all jurisdictions
		ii. Irresistible Impulse
a. Problem: it is difficult to distinguish between impulses that you can’t control from impulses that you are choosing not to control (as discussed in Lyons)
		iii. Deific decree
a. Know what you are doing and know that it is wrong, but believe God is commanding you to do so
b. God is a Supreme Being and it is not right to require people to neglect that – He overrides society’s beliefs
c. Cameron: he what he was doing was legally wrong, but thought that God was telling him to do it
	H. Mental Disease or Defect
	i. A legal, not medical, concept
	ii. Factors to look at for analysis of whether it qualifies
	a. History of mental illness
		b. Symptoms
		c. Sincere case/can it be faked
		d. History of treatment
		e. Was it brought upon self
		f. Number of cases
g. Stigma (do we really want this to labeled as a mental disease or defect?)
iii. When the word psychosis is added to the syndrome, they are often cases that are off the charts and can apply to a mental disease or defect
VII. Diminished Capacity
A. When you fail to prove an element of insanity, can still possibly be given this partial defense
i. Fundamentally different from insanity in that it only lowers the mens rea level; it is not a complete defense
B. The defendant is not legally insane, but did not have the mens rea for the crime.
C. The court is not obligated to consider diminished capacity when there is no lesser crime and the defendant would otherwise be let free.
D. Three different takes on diminished capacity
	i. No diminished capacity defense
ii. Allow it for some crimes (if there is a lesser crime to which it can be mitigated)
	a. Mitigates specific intent crimes to their lesser general intent
	b. Most likely to be used for premeditation
iii. MPC: allows diminished capacity in any case (even if recklessly was the required mens rea)
	a. Mitigates specific intent to general intent
	b. Mitigates general intent to no crime
VIII. Intoxication
	A. Voluntary Intoxication
		i. Common Law
a. Mitigates specific intent crimes (purposely or knowingly) to general intent crime (recklessly)
b. If there is no lesser crime, then it is not given as a defense
		ii. MPC § 2.08
a. Unless drunk enough to rid yourself of the mens rea, it will not be a defense
b. Can use intoxication to negate mens rea, but not for recklessness
1. Same as the common law; only allow this for a higher level of intent
		iii. States are not required to provide an intoxication defense
	B. Involuntary Intoxication
i. MPC – acts as a complete defense or takes the mens rea completely out of the crime
ii. Can occur through
	a. Duress
	b. Tricked
			c. Pathological Intoxication
1. Can be used as a defense if you truly could not have expected the reaction
2. Would work if told you it was Motrin, but was really LSD
3. Would not work if told you it was marijuana, but it was actually laced with LSD






