Make sure to give 


1. full statement of the law


2. acknowledgement of counter arguments – don’t need to dismiss them just 


raise them

I. Types of punishment

a. Incarceration, fines, probation, execution

b. SOCIAL STIGMA

i. Malum In Se – types of crimes that are inherently bad – you just know they are wrong by being brought up in society.

a. Examples: murder, rape, stealing.

ii. Malum Prohibitum – statutes put into place to regulate behavior but are not tied to a moral compass.

a. Examples: how to deduct your taxes. 

II. Purposes of Punishment

a. Crim law marks someone with a stigma so punishment must be based on a wrongful choice to be justified – idea that criminal had free choice and made the wrong one

i. Immoral ≠ illegal

b. Retribution - payback

i. Retributive – eye for an eye

ii. Basis - person deserves to pay for CHOOSING to break a norm

iii. Backward way of punishment – doesn’t affect future

iv. Keeps public rage in tact – ex Rodney King

v. Revenge for detriment caused to society

vi. Paying back debt to society

vii. Sends a message that social norms must be followed

viii. Criticisms

1. Vengeance

2. Free choice is not always black and white

a. Growing up in a poor neighborhood

3. Doesn’t change what happened – person murdered still dead

4. Based on emotion, society want payback

5. Unfamiliar social conditions? Sometimes ppl don’t know better

ix. Regina v Dudley – cannibalism on boat – punished because they did something morally wrong, no other purpose fit

x. United States V Bergman – rabbi who embezzled – even though man old, not a threat he did something wrong and that’s not ok, no other purpose justified
c. Rehabilitation

i. Cure or treat criminal

ii. Utilitarian, makes society better

iii. Criticisms

1. Only works if person wants to get better

2. Recidivism – repeating a poor behavior after suffering 
consequences – assumes pl can be reconditioned not to commit further crimes

3. Even if we make them better still have stigma of criminal
4. Not sure it actually works, person has to want to change

5. Why should society pay to better a criminal

d. Deterrence – fear prevents future crime

i. Utilitarian

ii. Based on rational mind that conseq of action will prevent you from doing action 

iii. General – forward looking – deter society as a whole – reinforces morals, cost/benefit of committing a crime

1. United States V Bergman – rabbi who embezzled – even though man old, by punishing him were showing society if you screw up you pay

iv. Specific – based on intimidation – punishment will keep ind from acting again

v. Criticisms

1. Statistics show effect is minimal

a. Jobless man who asks judge for jail time, pleads guilty in exchange for KFC and pizza

2. Crimes of passion

3. Moral restraint usually prevents crime more than sanctions

4. Proportionality of crime req belief in brutal penalties

5. One man should not be used as an example to the masses - KANT
6. Assumes criminals know the law and are doing a cost analysis

7. Regina v Dudley (Eng. 1884) – cannibalism on boat – ultimate deterrence is self restraint

e. Incapacitation – public safety

i. Utilitarian

ii. Cant hurt people when youre in jail

iii. Criticisms

1. Expensive

2. People commit crimes in prison ALL the time

3. Jails are very crowded

4. Can incapacitate in other ways – jail not only option

5. Breeds Recidivism

6. More prisons ≠ less criminals

III. Legality

a. Notice is required for something to be a criminal offense

b. Controls discretion of authority like police

c. Prevents courts from making laws

d. Prevents retroactive punishment – if it wasn’t a crime when you did it, its not illegal

e. In order to determine legality look to 1. Common law 2. History/society 3. Judeo/Christain values

f. Legislatures job to makes crimes, courts can’t invent crimes from law

i. McBoyle v US (SC 1931) – man convicted of transporting stolen plane – act hes convicted under does not specify plane so he cant be said to have violated act, no notice his action was a crime

ii. Mochan man charged w crime for making lewd phone calls, court invented crime should not have been charged because no legality

IV. Elements of a Crime

a. Actus Reus + Mens Rea + (Circumstances + Result) = Crime

b. Actus Reus – the act requirement – culpable conduct

i. Guilt is the result of voluntary act or omission when you have duty – otherwise deterrence and retribution not justified

ii. Purpose – law does not punish for bad thoughts alone

1. Words can be enough for a AR in treason, sedition, solicitation, conspiracy, or aiding and abetting.

iii. Positive acts – brain and body engaged

1. Voluntary – anything not involuntary -  pull trigger, kick

a. Habitual action is voluntary action

b. Decina – epileptic man - expanded the actus reus to include the voluntary act of getting in the car

2. Involuntary – MPC 2.01.2

a. a reflex or convulsion

i. Newton (CA Dis Ct 1970)

1. Claimed to be unconscious after be shot in the abdomen

2. Can extend the voluntary act to when he started the fight

ii. CAREFUL: Decina – AR can be extended to negate the reflex/convulsion ( how far to extend? Arguable but guideline is it a risk society should tolerate?

b. a bodily movement during unconsciousness or sleep

i. Somnambulism – Cogdon. woman who dreamed he  daughter was being attacked and she hit her w an ax while dreaming – jury believed her

c. conduct during hypnosis or resulting from hypnotic suggestion

i. CAREFUL most jxs don’t consider this invol

d. a bodily movement that otherwise is not a product of the effort or determination of the actor, either conscious or habitual

i. Martin (AL Ct of Appeals 1944)

1. Man not drunk on highway by his own effort or determination

ii. Grand canyon hypo

iv. Prosecutors want to stretch AR, ∆ want to keep it very narrow
v. Omissions (in MPC)

1. General rule, no duty to help

a. Pope (Maryland Ct of Appeals 1979)

i. Crazy mom who killed her kid

ii. Ct found pope had no duty to do anything because mom was always present

b. New Bedford rape case – bystanders not prosecuted – there is a difference between guy who raped and guys who don’t

c. Kitty Genovese – girl stabbed on street, guy leaves and then comes back and stabs her again, ppl in apts saw did nothing

d. Rationale

i. American tradition – we have the freedom to be autonomous

ii. Fear of retaliation

iii. Student who died trying to do the right thing

iv. Policy justification ( taking away from actual crime and increasing litigation 

e. Criticisms

i. Morally wrong not to help when you can

ii. Ingrains an indifference into how members of society interact w each other

iii. Could encourage crimes if ppl not bound to help victim

2. Specific circumstances you HAVE LEGAL DUTY

a. Statute says so

b. Status relationships –you give up your liberty - 

i. Parent to child

1. State v Miranda even if you are abused you have a duty to protect your child

ii.  husband to wife

iii. master to apprentice

iv. ships master to crew and passengers

v. innkeeper to inebriated customers

vi. ??? mistresses (Beardsley – said no duty), stepdads – (– man’s mistress dies)

c. contractual duty

i. paid to give up your freedom, ex: nanny

d. voluntarily assume the care of someone
i. commonwealth v pestinika (Pa superior ct 1992) ∆ permitted a 92 yr old man to die of starvation after agreeing to feed him and knowing that there was no other way for him to obtain food, ∆ convicted of murder

e. when you put the victim in peril (can also be a positive act)

i. ex: man who cant swim falls in pool

3. euthanasia – voluntary act and an omission – was held to be an omission as a policy choice to protect doctors

a. Barber (CA Superior Ct 1983)

i. Docs not held responsible for murder after taking comatose patient off life support

4. Misprision today – to be guilty you have to actively conceal, failure to report is not sufficient

c. Mens Rea

i. Determines blameworthiness – no crime w/o vicious will

ii. Justification for the purposes of punishment – you made a choice

1. Retribution – you intend to violate the law you are more deserving of punishment than person who commits crime by accident

2. Deterrence – the more a person considers the wrongfulness of her actions the more the risk of punishment can serve to deter the ∆s acts

3. Rehabilitation – the more a person intends to violate laws or cause harm the more that person’s attitudes need to be reformed

4. Incapacitation – the most dangerous person in society are often those who have carefully thought over their evil deeds nad committed them anyway

iii. Common law language

1. Malicious: reckless 

a. Faulkner (sailor) and Cunningham (gas meter)

2. Intentionally : purpose or recklesly

3. Negligence: Fails to perceive a substantial and unjustifiable risk that a particular result will occur 

4. Willfully – purpose or knowledge

5. Interpreting common law languages

a. Specific intent – purpose

b. General intent – recklessly knowing

6. Levels of mens rea from MPC – culpability
7. ∆ wants lots of MR reqs
8. π wants as few as possible
9. Purposely - its your goal or aim to cause the harmful result

a. CL language “with intent to”

b. Proving intent ( motive and circumstantial evidence

10. Knowingly - practically/virtually certain harmful result will occur

a. Willful blindness (ostrich defense, deliberate ignorance defense) = knowingly – Jewell doctrine (bumps recklessly to knowingly) – case where many brings marijuana across border, claims didn’t know, court says you acted so you would not know

b. CL lang “intentionally” “willfully” “specific intent”

11. Recklessly - consciously disregards a substantial and unjustifiable risk, subjective standard - ∆ himself must realize risk and disregard it

a. Default if no MR lang in statute

b. Cunningham – gas meter from wall – he had to know asphyxiation was likely to be guilty

c. Regina – sailor stealing rum, burns ship – guilty of arson had to know ship would burn

d. CL lang: “general intent” “maliciously”

12. Negligently - should be aware of the risk, objective standard, a reasonable person would be aware so ∆ should be too

a. Santillanes – cuts nephews neck – criminal negligence should have levels – gross negligence should be hard to prove

b. CL lang: “without due care” “negligently”

iv. Motive v intent

v. Material elements

1. What you need to have a MR for to be guilty

2. How do you know whats material?

a. Language of statute

b. Common law offenses – what made conduct wrong

c. Leg hist/intent – 

vi. Mistake of fact

1. MPC – if mistake negates the MR nec to est a material element

2. Prince – takes 16 yr old girl, claims he thought she was 18 – all you need to know is that which makes your conduct wrong – if what youre doing is already wrong no mistake of fact defense – common law method: morally wrong approach
3. Feola – drug bust claimed not to know they were assaulting a fed officer – ct said assault is already wrong not knowing it was a fed officer is a jurisdictional element
4. Falu  - cocaine distribution win 1000 feet of school

vii. Strict liability

1. No MR req, BUT no MR ≠ SL

2. No mistake defense 

3. Is it a SL crime look at

a. Statute

b. Legislative history

c. policy

4. Indicia of SL
a. public welfare offenses

i. Balint – didn’t know drugs they were selling were prohibited

ii. Dotterweich - mislabel on drugs – took labels from someone else so didn’t know they were wrong – ct says no SL
iii. Morisette – bombshell casings - $84 case – fact that made conduct wrong was if they belonged to gov still, he believed they had been abandoned so didn’t know he was taking anothers prop – no SL
iv. Examples

1. Illegal sales of intoxicating liquor 

2.  Sales of impure or adulterated foods

3. Sales of misbranded articles 


4. Violations of antinarcotics acts 

5. Criminal nuisances 

6. Violations of traffic regulations 

7. Violations of motor vehicle laws

8. Violations of general police regulations passed for the safety, health or well being of the community

b. highly regulated industry

c. relatively small penalties – fines or little jail time

i. Staples​ – violation of firearm registration – automatic part had been filed down – 10 yr prison sentence – ct said you need to know gun is automatic

d. little stigma – “technical crime”

e. lower the number of cases

i. Baker – cruise control – speeding = SL(guilty

f. no mens rea lang [this is not enough for it to be strict liability, but its nec]

5. justifications

a. Industrial rev

b. Concerns for pub safetly

c. Increased ref


d. Burden on system to have to prove MR

6. criticism of SL - making it easier to punish the crimes where you don’t have a criminal intent 

7. Vicarious liability

a. Guminga – alcohol in rest to underage girl – outlier case
b. Generally upheld 

c. Form of deterrence

8. SL defenses

a. 1st amendment cases – affirmative defense

i. Tracy Lords – based on fear of chilling speech makes –∆ must prove a good faith mistake
b. No AR, act involuntary

i. If you commit a SL by an involuntary act not guilty

ii. Baker – cruise control – ct said voluntary act included the opting to use cruise control so wont work

c. No an SL crime, doesn’t meet the “indicia”

viii. Mistake of law 

1. General rule: no defense (common law/Gardner rule)

a. Justification - Our laws come from society and you are presumed to know the law from living

i. MOL would encourage ignorance of the law, if mistake of law were liberally applied 

1. Everyone would use it = legal chaos (Marrero)
2. Mistakes about the law would be encouraged 

3. Good faith would give rise to infinite number of mistaken law defenses 

4. Bad people could use it to get away w things

b. “Cult defense?” – maj rule our cult = our rules so not a defense but could bring easier sentence

c. if you make a mistake to what the law requires/misunderstand/misread you do NOT have a mistake of law defense Marrero – fed corrections officer who thought he was an exception to a gun law

i. ∆s arg - lower judges in that case (3 of 5) read it like him and he said state law was more generous than the MPC 

ii. only works if ct afterward says you read it right, statute is wrong

d. mistake can be an honest good-faith one (Cheek)
e. disagreeing w the law or refusing to recognize a duty is no defense (Cheek)

f. thinking a law is unconstitutional is no defense (Cheek)
g. if ∆ makes mistake of law would not shield him from violating another law it cannot be a defense, but it can reduce sentence

2. Exceptions:

a. Negates element of offense [mistake of law works exactly the same as mistake of fact]
i. Code language “w/o authority” “manner unauthorized by law”
ii. Liparota – statute about food stamps – “crime to knowingly use food stamps in a manner unauthorized by the law” – need to know its in a manner unauthorized by the law 

iii. Weiss - ∆s convicted of person suspected of murdering the Lindbergh child – crime to “knowingly confine a person w/o authority of law” – if you don’t know if you don’t have the authority of the law, you cant be guilty

iv. Smith David – guy who destroyed his prop – need to know its someone elses to be guilty

v. Cheek – tax deductions, need to know your wages are not exempt to be guilty (retrial said he paid before, he knew his duty) – you are responsible for knowing your legal duties, but disagreeing w them or saying they are unconstitutional does not negate fact that you know your duty
b. MPC - Estoppel Theory – we should be able to rely on what they say the law is ( kept very narrow

i. Law not published – violates legality

ii. Official misstatement of law – law written wrong

iii. Justified because of purposes of punishment - we want to encourage ppl to read the law

iv. Judicial decision – highest ct in a jurisdiction

v. Administrative order 

vi. Official interpretation – has to be the highest position – only if the top dog tells you its ok 

3. No notice because, regulatory offense (not something you would know just growing up in society), w affirmative duty (omission case, you didn’t do what you needed to)

a. Lambert exception– ct held duty to reg not broken if you didn’t know you had such duty

b. After Lambert - notice is given at sentencing decisions

V. Causation
a. AR + MR + something else happening ( Result 
b. Jury decision
c. NOT BASED ON MR
d. Step 1 but for cause/actual cause

i. Always a but for cause, not hard to argue
ii. Any link in the chain suffices
e. Step 2 Proximate cause/legal cause Acosta = enough of a cause?s
i. Foreseeable? objective
1. Sufficiently direct cause Arzon
a. Ex: Kibbe  
2. Is it foreseeable to the objective person that HARM will result, does not have to be harm exactly the way it happened
3. Manner doesn’t have to be foreseeable
ii. Intervening act
1. Foreseeable
a. Was the act forseeable
2. Control/policy
a. Who had the control
b. Why do we want to punish
c. Warner lambert  gum factory
d. Suicide can be made into murder if you can prove ∆ had the control Stephenson
3. Types of intervening acts

a. Nature
i. Routine
ii. extraordinary
b. acts by another person
i. victim ( doesn’t break chain
1. condition ( GR take victims as you find them
a. Stamp
b. Jehovah’s witness, no blood trans
c. Addiction – argue if it’s a condition or act
d. POLICY – protect weak
2. Acts ( can break chain
a. Campell (guy who gives friend gun and encourage him to commit suicide)
b. Kevorkian
c. Depends on free will
d. Escape attempts do not break causation
ii. medical care
1. neglect ( doesn’t break chain
2. intentional act ( breaks chain
c. additional perpetrator
i. related 
ii. unrelated – may be an independent cause, both can be responsible
1. one can be held for completed crime and one for attempt also
d. complimentary human action
i. ex drag racing
1. Root (deceased = other drag racer) – not cause
2. VS McFadden (deceased = other drag racer and a 6 yr old girl) – cause
ii. Russian roulette Atencio
iii. Mutual encouragement
iv. Co felon dies? in some jxs its justifiable homicide, in some its murder
4. Breaks chain of causation = superceding cause
5. Does not break chain = independent cause
iii. Control/policy

iv. Transferred intent

v. If ∆ had the intent to kill one person it can be transferred to a person he accidentally kills

vi. Responsible for harm you intend or harm you cause? 

1. CL approach, you are resp for harm you cause

2. MPC approach harm you intended

VI. HOMICIDE

a. AR ( killing, MR ( depends, dif type = dif homicide, CIRCUMSTANCE ( another human being

b. NO CONTRIBUTORY NEGLIGENCE

c. Common Law Approach

i. M1 = premeditation = cool deliberate thought

1. Caroll approach 
a. Purpose

b. Any cool moment of deliberation = premed

c. Prosecutor preference

d. [man who killed his nagging wife with gun over bed]

2. Anderson/Guthrie approach

a. Purpose + prior calculation/design

b. Preconceived design, preexisting reflection

i. Cooler, deeper thinking required

c. Guthrie – guy who reached in pocket and killed co worker 

d. Anderson – guy who stabbed little girl 60 times

3. Proven by evidence of

a. Planning activity–facts that show a design to take a life

b. facts about prior relationship or behavior that might indicate a motive to kill

c. nature or manner of killing which indicate a deliberate intention to kill

d. ind types of evidence not imp, its what it adds up to
i. Either need a lot of planning or some motive w a little planning or a little manner

ii. In Carrol approach has to add up to purpose

iii. In Anderson approach has to add up to preconceived design

e. Defense preference

4. Pay attn to events of killing, ex in Anderson girl was stabbed 60 times reasonable to assume at some pt during that 60 stabs purpose + could be met

5. Felony Murder Rule - Shortcut to getting murder can be M1 if felony is BARKRM (burglary, arson, robbing, kidnapping, rape, mayhem - dismemberment)
6. Not enough premed = M2
ii. M2 ( malice, gross recklessness

1. CL defn for malice = “malignant and depraved heart”

2. Ways to get an M2 conviction – defns of mallice

a. intent to kill w/o provocation 

b. intent to cause serious bodily harm

c. realized risk, gross recklessness – MUST HAVE REALIZED RISK

i. did realize risk/reckless?

ii. Gross? Social utility v magnitude of risk – objective check
d. Felony murder rule for non BARKRMs

3. Malone – M2 – Russian roulette

4. Fleming – drunk drive on wrong side of road – M2 – more warning you have easier it is to say you must have been aware

5. MPC does not distinguish btwn M1 and M2
iii. VM ( provocation/HOP

1. Still intentional, but lack malice to be M

2. What suffices HOP?

a. Actual heat of passion – subjective 

i. Look for words to show HOP [furious, angry, upset]

b. Legally adequate provocation – objective

i. Old CL ( categories ( assault and infidelity

1. Words not enough Girouard
2. Categories

a. Sexual infidelity

i. Need to SEE infidelity

ii. Need to act immediately following discovery

iii. Doesn’t apply to unmarried couples Turner
b. Physical injury/assault to you or someone close to you

c. Mutual quarrel combate

d. Illegal arrest

3. Pros ( provides certainty

ii.  New CL ( reasonableness standard – who is the reasonable person Maher
1. Pros ( more adequately protects frailties of human nature

2. Based on “∆s situation” ? if reasonable person is exactly like the ∆ then the ∆ should win – totally subjective standard

3. VS. Based on someone completely dif from ∆? Totally objective person doesn’t have the frailties, would never act that way – completely objective standard

4. Would a reasonable person have been provoked?
5. Camplin approach ( reasonable standard based on physical or objective characteristics [age, gender, size … things you can see] - objective
a. Battered women? Culture?
b. EED/MPC/Cassassa approach
c. “situation” of ∆
d. no req for act of provocation
e. based on how ppl act out of their emotions



f. REQUIRES reasonable explanation, EED + reasonable explanation for that emotional state
g. Cassasa – EED so particular to ∆ there was not reasonable explanation

h. Blue tie hypo

c. Inadequate cooling time
i. Too much time in between negates defense

ii. Bordeaux ( mom raped, TOO much time

iii. Gounagias ( sodomy, ridiculed, TOO much time

iv. Berry ( waited for victim, time served to HEAT blood – long smoldering
v. Rekindling defense 

vi. Too much cooling time = M1 or M2

3. Rationale

a. Partial justification

b. Partial excuse

c. Frailty of human nature

4. criticisms

a. because victim acted morally wrong should not make his life worth less

b. reasonable ppl do not killed no matter how much they are provoked

c. everyone has been enraged at some pt in their lives and most don’t kill

d. cheapens life and our conception of responsibility

e. feminist argument … society thinks that men act violently and women should 
expect it, gender bias

f. value of human life should trump sympathy to the ∆ 

g. anger cannot ethically justify or make murder less evil

h. makes victim responsible 

iv. InvM ( gross negligence, mere recklessness

1. In a CL JX can get this conviction 2 ways
a. that act amounted to neg

i. SHOULD have realized risk but didn’t

ii. Negligence? 

iii. Was it gross? Objective check
1. Social utility (benefits and alternatives)

2. VS magnitude of risk (type of harm, likelihood of harm)

3. If not gross, NO CRIME

4. [or if did realize risk but not gross = recklessness and still InvM]
iv. Welansky – boston club – gross neg
v. Hall – skier – reckless

vi. Williams – native American parents – reckless manslaughter

vii. Running the red light hypo – reason for act is important

b.  Misdo/maslaughter – unlawful act doctrine
2. No contributory negligence in criminal law
d. MPC approach

i. Murder

1. committed purposely or knowingly (CL = M1)

2. committed recklessly under circumstances manifest extreme indifference for the value of human life (CL = M2)

3. felony of the 1st degree and is punishable by the death penalty


2. manslaughter (CL = VM)

a. when what would otherwise be murder is committed under extreme mental or emotional disturbance for which there is a reasonable explanation/excuse

b. reasonableness subject to ∆s understanding of situation


3. negligent homicide (CL = InvM)

VII. Felony Murder Rule

a. General rule: if death occurs during commission of felony = murder

i. Special felonies BARKRM = M1

ii. All other qualifying felonies = M2

b. NOTE: FM is a substitute for malice, apply after going through trad homicide

c. NO MR req, cts hesitant to apply – kept very narrow

i. ANTI MPC

d. Step 1 WHATS THE UNDERLYING FELONY?

i. Must be Inherently dangerous? Serne
1. Defn of felony

2. Note if there is a law that says prohibited because of danger, it is dangerous

3. CA/Abstract approach Phillips
a. Henderson if crime includes dang and non dang its not an inherently dang felony

4. Stewart/as committed approach

a. PROBLEM – death resulting = inherently dangerous, always going to be guilty
b. LIMIT 1 – reasonable person would see that the act creates a foreseeable risk of death (Hines maj opinion)

c. LIMIT 2 - act creates a high probability of death (Hines dissent)
ii. is the felony independent?

1. Look at defn of felony

2. is purpose of this felony to hurt or kill someone?

3. does proof of this felony req malice? [assault w intent to kill]

iii. NEED FELONY TO BE BOTH INHERENTLY DANGEROUS AND INDEPENDENT TO QUALIFY FOR FMRule

e. Step 2 in furtherance of felony

i. Timing

1. Felony starts at planning and end when everyone has escaped or everyone is arrested

ii. In furtherance

1. Who killed – depends on jx

a. Agency theory – youre responsible for deaths caused by your co felons (Canola)
i. Does not apply if you use victim as a shield
ii. policy to restrict FMR – proportionality, *everyone is going to kill felons knowing they won’t be held responsible]

iii. implied malice/provocative act doctrine/vicarious liability (CA created)

1. only applies in an agency theory jx when killing not at hands of felon

2. way to get around agency rule – a felon creates an 
atmosphere of malice making all felons resp

3. not using FMR, proving malice 
b. Proximate cause – deaths proximately resulting from the unlawful activity who pulled trigger doesn’t matter (Almieda)

2. Who died

a. Canola concurrence – FMR not meant for protecting lives of felons, if a felon dies death is justifiable and no one should be held responsible

b. If co-felon dies, no one responsible – justifiable homicide
i. Application of this exception depends on which jx
ii. Judge posner – a felons life is not completely worthless
3. Normally if one felony does something all others are responsible because they are all agents of each other

4. Vicarious liability in agency jxs

f. Rationales
i. by committing a felony they are knowingly creating a unjustifiable risk of death

ii. general deterrence – deter felons from negligently or recklessly killing – to be careful
iii. short cut – prob going to be gross recklessness anyway
iv. historical justification – all felonies were punishable by death
v. RETRIBUTION  - already up to no good
g. criticisms

i. does not add to the security of human life – it’s a bad luck doctrine – felons are going to commit crimes anyway, punishment for some wont stop that

ii. violates the proportionality justification for criminal punishment

iii. number of killings during felonies is really low

iv.  felons don’t actually hear the rules or care

v. MPC arg – MR nec for culpability, makes πs job easy
vi. historical basis for this doctrine no longer exists ( not all felonies are punishable by death
vii. if you want to deter, increase the penalty for all felonies
h. Stamp proximate cause rule – heart attack from being robbed at gunpt

i. Misdo/maslaughter – unlawful act doctrine
i. while committing a misdemeanor [jail time for 1 yr or less] that results in death can provide a basis for InvM w/o proof of recklessness or neg

ii. Limitations
1. proximate cause ( casual connection must exist between misdemeanor act and death Commonwealth v Williams – misdemeanor was illegal drivers license

2.  malum per se - regulatory offenses ( some cts restrict doctrine to malum in se misdemeanors

3. dangerousness ( misdemeanors that amount to criminal neg … misdemeanor must have been dangerous to human life under the circumstances of its commission
VIII. Attempt
a. AR + MR ≠ Result
b. Was there an AR?
c. Was there MR?
d. Defenses?
i. Legal or factual impossibility?
ii. Guilty if as ∆ believed circumstances
e. AR = try
i. How much AR do you need to be guilty?
ii. Preparation ( attempt
iii. 1st act
1. never enough
2. still time to change mind
iv. last act
1. Old CL – Eagleton test
2. Had opp to change mind
3. May be waiting too long – was there some pt before we were sure
v. dangerous proximity test Rizzo
1. how much has been done vs how much is left to be done
2. ∆ argues there was a lot let to do
3. π argues, a lot has already been done
vi. unequivocality test McQuirter
1. res ipso locquiter – action speaks for itself

2. problem – social prejudices

vii. substantial step test/MPC Jackson 
1. subtantials step that is strongly corroborative of intent
2. combo of dangerous proximity and unequivocality test
f. MR 
i. Standard = purposely

1. Even if complete crime has a lower MR standard
ii. MPC “as believed”
iii. Smallwood HIV rapist, not enough MR
g. Defenses
i. If last act has NOT been committed ( abandonment
1. CL ( not a defense because AR standard was last act, can’t abandon once you’ve committed the last act
2. Modern MPC (
a. Stop the effort
b. Full
c. Complete renunciation
d. KEY is you believe ∆ has changed by his own free will
ii. if last act HAS been committed ( impossibility
1. CL = defense Jaffe
a. Factual impossibility – no defense
b. Legal impossibility – defense
2. MPC = no defense Dlugash
a. Based on if ∆ would have been guilty is circumstances were as he believed them to be

3. Mitigation possible if act not particularly harmful/dangerous
h. Cant have attempted Felony Murder, InvM or a SL crime ( didn’t mean to commit crime to begin w
i. Can have attempted VM ( intent to kill while in the HOP and no result
IX. Accomplice Liability

a. Aiding and abetting

i. Not a separate crime – a THEORY under which to show someone is guilty of a crime

ii. AA and principal guilty of the same crime and thus suffer the same punishment [exception, accessory after the fact]
1. Guilty of the same crime, but punishment usually depends on level of participation
iii. Accomplices can be convicted EVEN IF principal never convicted
iv. AR = help
1. Mere presence alone is enough if there was an agreement Hicks
2. can be encouragement [words]
3. not a very high standard – counteracted by high MR req
4. cant be guilty as an AA if you have the intention to help for the crime to succeed but don’t actually do anything

v. MR = 2 reqs

1. Knowingly help
2. Purpose for the crime to succeed
a. Nexus btwn principals and accomplices
b. Stake in the venture
c. MPC approach - purpose
d. Cheats to purpose
i. Natural and probable/reasonably foreseeable conseq Luparello
ii. SL crime = SL for accomplice
iii. MPC for negligent crimes – AA must have purpose to assist the principal and was negligent regarding the results
iv. Principals needs not be convicted
vi. General rule: if in the same trial, jury finds the principal not guilty because crime didn’t occur, can’t be guilty as an accomplice
vii. Can be an accomplice to an attempt [not under CL]
viii. Can be an accomplice even if crime would have succeeded w/o your help
ix. Person can AA even if principal is unaware they are helping
b. Conspiracy

i. DEFN: An agreement btwn 2 or more persons to commit a crime
ii. NOTE: learned hand – danger that conspiracy doctrine will become the drag net crime to the most remotely associated person
iii. Attempted conspiracy = solicitation

iv. AR  = agree
1. Not all conspirators needs to join at the same time
2. Doesn’t need to be express
3. Tacit, implied agreements ok
4. Shown by concerted actions
5. All co-cs need not agree at the same time
6. Two of more persons [NOTE only discuss when you have just 2 ppl]
a. Gebardi rule – does not include persons protected as victims under statute 
b. Wharton rule – do not charge conspiracy when crime reqs 2 ppl
i. Up 2 legis to decide if should be law in jx

c. Undercover agent
i. Bilateral – fed/cal – maj rule – need 2 ppl to be willing to go through w the crime
ii. Unilateral MPC – only need one person who would be willing to go through the crime
v. MR

1. Knowingly agree
2. Purpose for crime to succeed
a. How to prove purpose
i. Direct evidence
ii. Knowledge +
1. Stake in the venture
2. No legit use
3. Grossly inflated
4. Trying to cover it up
iii. More serious the harm, easier to argue that it is the purpose
vi. Overt act 
1. Any act need not be unlawful to show conspiracy is moving forward
2. May be committed by any conspirator
3. Only need 1
vii. Co – c liability

1. Pinkerton  - conspiracy guilt can prove substantive guilt if offense are done in furtherance of the conspiracy
a. Co-c automatically guilty of criminal acts of co-conspirators in furtherance of conspiracy
b. Need not do anything to help
c. Need not even know co=c will commit that crime
d. MPC does not have Pinkerton liability, but most jxs do
e. To avoid co-c liability/ shut off Pinkerton
i. Not available @ CL
ii. Full and voluntary renunciation
iii. Must notify co-c
2. Scope of conspiracies
a. Kotteakos/wheel
i. Connection in the center is not enough
ii. Common venture connecting the rim
1. Financial, stake in each other, success of each determines success of business and others
b. Chain – distribution conspiracies
i. Everyone resp for everyone else
ii. Connect competitors by saying they depend on each other to help the business succeed
viii. To avoid conspiracy charge
1. Not available at CL
2. Full and voluntary renunciation
3. Must notify co-c or police
4. Thwart the crime – doesn’t matter by who
X. Rape 

a. Traditional defn: unlawful sex w/o consent by threat of force, fear, or fraud
i. Fraud = in fact – ex: doctors office 
b. Threat of force
i. POLICY – shouldn’t it be enough to have sex w/o consent? ( fear false accusations
1. BUT presumes women are going to lie – makes victim suspect
ii. Hard to agree what force is ( Physical? Psychological? 
c. Consent
i. From the viewpoint of the man or woman?
d. Reforming rape law?

i. 2 levels – lower lever = sex w/o consent 
1. negligent rape – he should have realized she wasn’t consenting
2. PROBLEM – stigma 
ii. Education – help prevent by teaching men about womens viewpt and vice versa
XI. Defenses

a. Creating reasonable doubt against elements of the case

i. No MR
ii. No AR
iii. No causation
b. Justifications

i. You made the right decision, society agrees w you
ii. Self Defense

1. REQUIREMENTS for LETHAL SD
a. Honest and reasonable fear
i. Honest fear
ii. Reasonable fear
1. Objective reasonable person in ∆s situation
a. Physical attribute, race, relevant knowledge bout the attacker, prior experiences, circumstances of the attack
b. POLICY: allows stereotypes to justify SD
2. Some jxs have imperfect SD where fear is honest but not reasonable
3. Battered woman syndrome? 
4. MPC: defendant believes
b. Fear of death or SBH or serious felony [added by MPC]
c. Imminent danger
i. = necessary to protect yourself
ii. inevitable ≠ imminent
iii. CL = here and now
iv. Objective standard = would RP in ∆s situation believe in was imminent
v. MPC Subjective standard =  ∆ believed it was immediately necessary
d. no excessive force
i. POLICY = value of human life
ii. Can only use lethal force when you’re confronted w it
e. duty to retreat if you can [MPC - in some jxs]
i. ONLY APPLIES WHEN RESORTING TO DEADLY FORCE

ii. duty to retreat when you know you can and you can do so safely

iii. exception = Castle Rule
iv. can’t kill to save property
v. True man statute
f. can’t be the initial aggressor
i. instigator vs aggressor
ii. guide: who escalates the violence?
iii. Protecting someone else

1. CL = “stand in shoes approach” – rt to defend someone who would have had rt to SD
2. Modern = “reasonable believe” approach – reasonably believe person had a rt to defend themselves
iv. Necessity

1. Residual principal of justification – both choices are bad, but one is better
2. REQUIREMENTS
a. Choice of evils
b. No apparent [legal] alternative
c. Harm is imminent
i. CL: here and now
ii. Moder CL = RP thinks imminent
d. Chose the lesser evil
i. Honestly believe you are choosing lesser evil
ii. Reasonable person would think you chose the lesser evil
1. Old CL = need to be right
2. Modern CL = if a RP would have made that calculation
3. MPC = action believes
iii. Life > property
iv. Innocent life > non innocent life
v. More lives vs less lives?
1. CL = majority = no necessity in a homicide case

2. MPC = allow necessity in homicide = more lives saved justify death of fewer
e. Did not bring upon self
f. No contrary legislation
i. POLICY – if there is legislation, society already decided which was the lesser evil
g. In prison escapes ( surrender requirement one threat gone
3. Doesn’t usually work for civil disobedience
4. Torture? ( ticking time bomb situation
c. Excuses

i. You didn’t make the right choice, but given the circumstances that choice is understood/excused
ii. Duress

1. NO DURESS DEFENSE TO MURDER

2. CL standard

a. REQUIREMENTS
i. Threat of imminent harm [here and now]
ii. Death or SBH
iii. To a ∆ [or close family member]
iv. Such fear that an ordinary person might yield [objective check]
b. POLICY = strict = forces ppl to make good choices BUT sometimes a genuine threat is not sufficiently imminent
3. MPC standard

a. REQUIREMENTS
i. Threat of unlawful force that a RP would be unable to resist
ii. Unlawful force ( sliding scale
iii. No limit to who threat is aimed against
iv. Person w reasonable firmness in his situation would be unable to resist

4. Contributory fault
a. Can’t plead duress if you joined a group knowing forced crime was likely
b. MPC = no defense if ∆ “recklessly placed himself in a situation in which it was probable he would be subjected to duress”
iii. Insanity 

1. Competence to stand trial – Dusky standard
a. Understand proceedings AND
b. Assist in own defense
c. Could have total amnesia about the crime
d. Can forcibly medicate someone to make them competent
2. Full defense, affirmative defense
3. Cannot execute the insane
a. POP don’t apply – don’t feel the same retribution – don’t have the same free will, can’t deter them because they don’t understand what they did and other ppl look at them and say I’m not like that
4. STEP 1 ( identify underlying mental disease or defect
a. History of mental problems
b. History of verifiable symptoms
c. Sincere case/easily faked?
d. History of treatment
e. Bring situation upon themselves? [drugs]
f. # of cases
g. stigma
h. add for “psychosis” for extreme cases of syndromes that would not normally qualify
i. OTHER POLICY ?s
5. STEP 2 ( plain old Mc’Naghten Rule OR
a. Presume ∆ is sane
b. ∆ must prove
i. at the time of the crime
ii. ∆ had a mental disease or defect
iii. did not know [have to not know ALL the time – lucid moment = no insanity under McNaghten]
1. nature and quality of his acts OR
2. acts were wrong

a. legal and moral, doesn’t matter because its society’s morals which = law
b. remorse or trying to cover up crime shows knowledge it was wrong
6. STEP 3 ( modern Mc’Naghten additions OR
a. Irresistible impulse test OR
i. Policemen @ elbow test – if there was another way out would ∆ have taken it
ii. For insanity – you have a mental disease or defect that prevents you from controlling yourself
b. Deific decree exception OR
i. G-d said do X
ii. POLICY = if g-d said to do it, its not wrong
7. STEP 4 ( MPC
a. Presume ∆ sane
b. ∆ must prove
i. @ the time of the crime
ii. ∆ had a mental disease or defect
iii. lacked substantial capacity to [can be lucid sometimes and get insanity under MPC]
1. appreciate wrongfulness of conduct 

a. cognitive aspect
b. understanding what you’re doing and that you shouldn’t be doing it [like deific decree exception]
2. OR conform conduct to the law

a. Volitional aspect
b. Self control [like irresistible impulse test]
iv. Diminished capacity

1. Partial defense
2. Affirmative defense
3. Not enough crazy for an insanity defense, but ∆ not all there
4. 3 approaches

a. take specific intent down to general intent [NOTE: define the crimes – which is SI and which is GI]
i. M1 to M2
b. some jxs don’t do it at all
i. Easy to fake = get an expert to say ∆ not all there
1. Twinkie defense
c. MPC allows for any crime
5. Syndrome evidence
v. Intoxication 

1. Affirmative defense
2. Voluntary intoxication
a. STEP 1 ( what’s the MR for the crime
i. Defense when
1. Highest levels of MR necessary 
2. There is a lesser crime to charge person with
b. 3 approaches
i. Brawner – to drop specific intent to general intent crime
ii. reject completely
iii. MPC – only for specific intent to general intent
3. Involuntary intoxication – defense
a. Duress, tricked or pathological intoxication

b. MPC – like a mental disease or defect and be a complete defense or it can negate MR

c. MPC – pathological intoxication – legal drugs have a strange unexpected affect on you
i. Full defense
XII. Death Penalty
a. DP is constitutional Furman
i. Cases where not constitutional – minor, mental retardation [IQ of 70], rape/child rape
b. In favor
i. Retribution – took a life – eye for an eye
ii. May deter future murders – not proven [claim cause of limited sample size]
iii. Incapacitation – to ensure person never kills again
iv. Historically DP has been offered for most serious crimes
c. Against
i. Cheapens the value of life
ii. Not a proven deterrent – notoriety effect
iii. Incapacitation – life imprisonment w/o parole does the same thing
iv. Expensive
v. Error – not possible to take back
vi. Discrimination when administered – blacks overly represented on death row
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