Criminal Law Outline
I) Introduction
A.) Theories of Punishment- what punishment is and why we do it
1.) Retribution
a.) Backward looking
b.) Presupposes free choice
c.) Assumes everyone has the same morals
d.) Vengeance based-paying back debt to society
2.) Deterrence
a.) Assumes criminals are rational actors
b.) Specific and general deterrence
i) Specific-Meant to deter the specific criminal
ii) General-meant to deter other potential criminals- philosophical problem with making an example out of someone
3.) Incapacitation
a.) Presumes the incarceration prevents the criminal from committing more crime (not the case)
b.) Expensive
c.) Really can’t tell if the criminal would have committed more crime if free
4.) Rehabilitation
a.) Make them better
b.) No resources
c.) Doesn’t really work
5.) 2,3,4 above are forward looking and utilitarian
6.) NOTE- if asked if a sentence is proper, evaluate under all theories of punishment!
7.) Why we punish- Regina v Dudley and Stephens- cannibalism case- there is a relationship between law and morality 
B.) Theories of Crime- what we punish
1.) Look to:
a.) Common law
b.) Statutes
c.) Judeo-Christian values
2.) Lawrence v Texas- sodomy case- should this be a crime?  
3.) Downside of criminalizing too much:
a.) Discriminatory enforcement (Lawrence- 1 white man, one black)
b.) Invasion of privacy
c.) Police state
d.) Engender disrespect for the law
e.) Misuse of resources
4.) Different levels of punishment
a.) Malum in se 
i) bad in itself
ii) felony
iii) punishable by more than 1 year
b.) malum prohibitum
i) misdemeanors
ii) punishable by 1 year or less
C.) Legality
a.) An action must be illegal, not just immoral
i) Up to the legislature
ii) Principle of legality gives notice that there is a crime
b.) Mochan- defendant convicted of intending to debauch and corrupt the morals of citizens for making lewd phone calls.  The court cannot create new laws- that is the role of the legislature
c.) Interpretation of the statute- (McBoyle- definition of vehicle- includes a plane?)look to:
i) Text of the statute
ii) Legislative intent
iii) Policy- should give notice that there is a crime
iv) Rule of Lenity- tie goes to the defendant
D.) CJ System- on the test???
II) Elements of Crime-Actus Reus + Mens Rea + [Circumstance] + [Result] = Crime []=sometimes
EXAM TIP- evaluate whether a crime has taken place- all elements present?
A.) Actus Reus
1.) Positive Acts- MPC §2.01-
a.) must be voluntary- no choice if involuntary
b.) What is involuntary MPC §2.01(2)(a-d)
i) Reflex or convulsion
ii) Bodily movement while unconscious or asleep
iii) Conduct during hypnosis (some jdx)
iv) Bodily movement that is not a product of the effort or determination of the actor, either conscious or habitual
v) ALSO- where the brain is not involved- automatism
c.) Martin v State- a man was taken from his home by police officers while intoxicated, then later charges with being drunk on a public highway.  Statute pre-supposed the appearance on the highway had to be voluntary
d.) Newton- Black Panther shot and killed a police officer during a struggle. D claims he had been shot in the stomach, and was in shock so his action was involuntary.  No jury instruction was given to let the jury consider whether he was conscious or not.  Since the voluntariness of D’s action was required, the failure to give the instruction was an error.
e.) Cogden- sleepwalking woman killed her daughter with an axe.  Since this was not a volitional act, there was no actus reus
f.) Decina- epileptic drove on a hwy and killed someone during a seizure.  When does voluntary begin? 
i) Driving with the knowledge of the condition was voluntary
ii) Having the seizure was not
iii) The scope of the risk is important
g.) NOTE (p 187)- habitual action done without thought is voluntary action under the MPC because the action is a product of the effort and determination of the actor
h.) We don’t prosecute people for their “state of being” (EXAMPLE??)
2.) Omissions
a.) General Rule: Failure to act is no act
i)  there is no duty to help
ii) Problems with requiring help- deflects responsibility from real perpetrators, danger to those that do help, how far must you go when helping, individual freedom in America
b.) Exception: when there is a duty to act
i) When a statute imposes a duty-good Samaritan statute, paying taxes
ii) Status relationship- chose to give up freedom
-parent to child
-husband to wife
-master to apprentice
-ship’s master to crew and passengers
-innkeeper to inebriated customers
iii) Contractual duty- lifeguard, day care, security guard
iv) Voluntarily assumed care of another- took on responsibility so must continue care
-NOTE- must help where it is safe to do so or no duty (all 4 categories- 5 below also??)!
v) Duty to help when you put someone in peril (a positive act)
-Jones v State (different one)- D raped a 12 year old girl who then jumped into a creek to kill herself.  HELD- duty to save her since D created the peril.
c.) Jones v State- a 10 month old baby living in the house of D died from abuse and mistreatment.  His conviction was overturned because the jury was never instructed that in order to find D guilty, they must find he had a legal duty
d.) Pope v State- D saw a mother beating her child but did not help.  She was not criminally liable because she had no duty to help
e.) Beardsley- man having an affair failed to call paramedics after his mistress took a fatal dose of morphine
f.) Barber v Superior Court- importance of classifying an act as positive or an omission: patient had surgery but he doesn’t recover and the dr’s remove him from life support at the request of the family.  If this is an affirmative act, they are guilty of murder.  If it is an omission, they walk because there is no duty to keep him plugged in
3.) NOTE: an omission where there is a duty is the same as a positive act
B.) Mens Rea- mental state- scienter
1.) Rationale for requiring mens rea
a.) Retribution- a person who intends to violate the law is more deserving of punishment than one who is not
b.) Deterrence- the more a D considers the wrongfulness of their actions, the more risk of being punished deters their acts
c.) Rehabilitation- need to reform attitude if they intend to violate the laws
d.) Incapacitation- those that intend to commit illegal acts are more dangerous
2.) What are the mental states MPC 2.02(2)
a.) Purposely- MPC §2.02(2)(a) objective is to cause harmful result
i) Corresponds to “specific intent”
ii) Common law terminology: “intent to,” “with specific intent,” or “intentionally”
iii) Ex: treason, first degree murder
b.) Knowingly-MPC §2.02(2)(b)-virtually certain to cause result
i) Ex- intend to use a bomb to blow up documents that are on a plane- D knows he is virtually certain to hurt the passengers too
ii) Willful ignorance/deliberate ignorance (Jewell Doctrine)- if D strongly suspects the fact but consciously avoids learning the truth can elevate conduct which is reckless to “knowingly”
iii) Common law terminology: “intentionally,” “willfully,” or sometimes  “specific intent”
c.) Recklessly-MPC §2.02(2)(c) consciously disregards a substantial and unjustifiable risk
i) Subjective standard
ii) D realizes the risk and takes it anyhow
iii) The default for mens rea when a statute is silent (unless it falls in the small number of cases where strict liability is intended)
iv) Ex- driving passed a school going 60 during school hours
v) The MPC equivalent of “general intent;” 
vi) Regina v Faulkner- (1887)D went into the hold of a ship to steal rum and lit a match for light.  The match lit the ship on fire.   The statute used “maliciously” and the court held that to mean that D considered the risk of causing the fire and disregarded it, i.e.- reckless
vii) Regina v Cunningham- (1957) D tore a gas meter off the wall in a vacant apartment causing the gas to seep next door and nearly killed the woman living there.  Here “maliciously” meant that D foresaw that his acts may cause harm but still went ahead- i.e. reckless
d.) Negligently- MPC §2.02(2)(d) D “should be aware” of a substantial and unjustifiable risk
i) Objective standard- a reasonable person would be aware
ii) Negligently standard only used where specified
-usually where there is low punishment imposed OR
-to punish when something really bad happens i.e. involuntary manslaughter/negligent homicide
iii) State v Hazelwood- (1997- AK)Exxon Valdez case- negligent standard was not held to be a different standard than for ordinary negligence (civilly)
iv) Santillanes- (1993 NM)uncle cut nephews neck with a knife- court found criminal negligence should be a higher standard than ordinary negligence
e.) Strict liability (see below)
f.) NOTE- motive goes to sentence but can also be used to prove mens rea
3.) Mistake of Fact- does not want to commit a crime!
a.) The mistake must be about a material element (as opposed to a jurisdictional element) of the cause of action
b.) Regina v Prince- (1875) guy takes a 14-year old girl from the possession of her father.  Elements:
	A.R.
	Mens Rea
	Circumstances 

	taking
	Recklessly 
	1.)unmarried, 2.)under age, 3.) without dad’s permission


D claimed he did not know the girl was underage.  P claimed that was not a material element, so his mistake about that fact did not affect the outcome.  Majority held that the act was “wrong in itself” because D knew he was taking an unmarried girl w/o permission (policy reason for finding culpability).
c.) How to determine the elements:
i) Language of the statute
ii) Legislative intent
iii) Policy and commonsense
d.) Material v. immaterial or jurisdictional
i) If you need to know something (i.e. the element is material) and you don’t know it/are mistaken about it, there is no mens rea (negated by the mistake)
ii) If you DON’T need to know something (i.e. the element is immaterial or jurisdictional), and you don’t know it/are mistaken about it, there is still mens rea since it is not a material element
-MPC §2.04(2)- if, even with your mistake, there still ends up being a crime, you are guilty
iii) NOTE- P must still prove ALL elements, but a mistake as to a jurisdictional/immaterial element will not negate the mens rea
e.) U.S. v Feola- assault on a federal officer- issue: does the fact that D does not know that the party he assaulted was a federal officer negate his mens rea?  FIRST- look to the language of the statute- illegal to assault a federal officer- no mention of the knowledge NEXT- look to legislative intent- need not know victim was a federal agent. FINALLY- policy/common sense- meant to protect federal officers, including those working undercover.  HELD: knowledge of victim’s status as a federal officer is immaterial (here jurisdictional- why the case was tried in federal court-limited jdx in federal court).  The purpose to assault was enough and the knowledge of the status was immaterial.
f.) Falu- D was convicted of selling drugs within 1000’ of a school.  D claimed he did not know the school was there.  There was still a crime so his mistake about proximity was immaterial and D was still guilty (jurisdictional/immaterial)
4.) Strict Liability/Absolute Liability
a.) Guilt without mens rea MPC §2.05
b.) Ex- speeding- guilty if you are driving over the speed limit- need not know you’re speeding
c.) Progression of the use in criminal law
i) Balint (1922)- the sale of drugs without the order form required by the Narcotics Act- D claimed he did not know they were selling prohibited drugs. HELD- this was not necessary for conviction.  The outcome today would be different- culpable mens rea is generally required by statute
ii) U.S. v Dotterweich- company mistakenly shipped misbranded drugs.  Both the company and an executive were charged.  Company was found not guilty while the executive was guilty.  HELD- knowledge of the misbranding was not necessary.  No mens rea needed because the purpose of the Food and Drugs Act (which was violated here) was to protect the public and the penalty imposed was small.
iii) NOTE: these cases were heard during the Industrial Revolution.  Companies and individuals were doing things that posed safety issues.  The message with the development of strict liability crimes was “act at your own risk”
iv) Morisette v U.S.- D took spent shell casings from an Air Force field.  HELD: D must be proven to have had knowledge that his conversion of the casings was unlawful (he claimed they appeared abandoned).  It was distinguished from Balint on the grounds that silence on mens rea meant a reckless standard was intended (not S.L.) since mens rea was required for larceny at common law.  This was not a “public welfare offense” that would allow silence on mens rea to be construed as S.L.
v) State v Guminga- A waitress served alcohol to a minor as part of a sting operation and the waitress and her owner were charged. HELD-vicarious liability not allowed for criminal offenses.  
d.) Indicia of strict liability crimes
i) “Public welfare offenses” (new crimes)
-sale of liquor
 -sale of impure or adulterated foods or drugs
-sale of misbranded articles
-criminal nuisances
-violation of traffic offenses
-violation of nuclear industry regulations
ii) Penalties relatively small/no or low stigma (fines, community service, probation)
iii) Where we want D’s to be careful (policy)
iv) Areas already regulated
v) Where there are a large number of cases (traffic violations- don’t need the DA to prove mens rea on all of them) 
vi) Also- common law morality offenses- statutory rape
vii) No mens rea language in statute (SL v recklessness default?)
e.) U.S. v Staples- D charges with possession of an unregistered fire arm.  HELD- jury had to be instructed that D had to know of the characteristics that made his gun subject to registration requirements.  Legislature did not intend this to be a S.L. crime even though silent on mens rea requirement, since the penalty imposed (10 years in prison) was so harsh.  Mens rea necessary so reckless standard applied.
f.) NOTE: no mistake of fact defense to S.L. crimes (since no mens rea component)
i) Can still challenge the actus reus of the crime- claim that he/she was not engaged in a voluntary act
ii) State v Baker- D was convicted of speeding but claimed his accelerator was stuck because his cruise control malfunctioned and his speeding was involuntary.  HELD- use of the cruise control was voluntary so he was not entitled to use this defense
iii) Traci Lords case- D uses 1A right to free speech to defeat the strict liability.  Because of 1A implications, P should have to prove D knew she was underage.   The court stayed the proceeding and petitioned for a writ of mandamus to see if a mistake of fact defense would be allowed since it typically is not for strict liability crimes.  If they used the defense and won, the prosecution could not appeal after the fact (double jeopardy).  The statute: any person who uses an underage actor in a porn film knowing it is going interstate is guilty.  1st- is this a strict liability crime- YES, but 1A considerations outweigh this.  
-Added a mistake defense to SL crimes, but shifted burden of proof to D (is this the case today, or an anomaly??? CK this)
5.) Mistake of Law
a.) General rule: mistake of law is no defense
i) People v Morerro- general rule- mistake of law is no defense because we are expected to know the laws. (FACTS??)
ii) We want to encourage people to follow the law
b.) Exceptions (3 of these??- compare with readings chart!)
i) Negates an element of the offense
–here, mistake of law=mistake of fact
ii) –Weiss case (FN)- Lindburgh kidnapping case.  D’s seized the man they thought was guilty of killing Lindburgh’s son.  The offense required that the party act “without the authority of law,” but they were not allowed to show they thought their seizure was not without such authority.  This was a material element.
–Liporata-food stamps to purchase food sold at a higher price.  Law-whoever knowingly uses, transfer, acquires cards in a manner not authorized by law.  D used the cards to purchase food, that unknown to him, charged higher than normal prices to food stamp participants.
	-D must know the manner was unauthorized AND
	-jury must believe him
-Cheek- belief must be honest, but not reasonable.  D was charged with willfully failing to complete a tax return.  D claimed he did not believe he had to.  Must convince the jury he did not know the law.  The more unreasonable the belief, the less likely the jury is to buy it though.
-D does not know the law because- misread, ignorant, told it is different
-works where “in an unauthorized manner” language is found
	-make sure D does not know!
-**EX- knowingly carry a firearm while a felon
	-MOL not a defense here since language missing
	-while a felon- is this a material element?
		-D make argument- can carry a gun otherwise, so while a felon must be material (can negate mens rea for the defense- not MOL though (CK this!)
iii) MPC 2.04(3)(b)(i)-(iv) (Estoppel-if you followed the law at the time it was written, the government is estopped from changing it on you)
–official misstatement of the law- publish the wrong law
	-misstatement by an attorney is not enough since not in an official capacity
	-if mistake is to a material element though, D may have a defense under i) above
–judicial decision- only the highest authority in your jdx
–administrative order-wrote the regulation wrong 
–official interpretation- AG opinions
iv) Not notice because a regulatory defense with affirmative duty (passive omission)
–Lambert- D failed to register as a convict with the city of LA as require by a statute.  Due process places some limits on the exercise of the general rule that ignorance of the law is no excuse, i.e. D must have notice where there is an affirmative duty. Now everyone gets notice (when released?) so the Lambert exception rarely applies.

6.) Mens Rea Review??- from review session?
C.) Causation
1.) Usually not an issue in criminal law- only when something weird happens (i.e. Conrad Murray case- MJ drinking propofol while doc is out of the room)
2.) Really just asking who’s responsible
a.) Not scientific
b.) On the exam, persuade the jury that it should be linked (or not)
3.) Does not affect the level of the crime!
4.) Start with the most culpable person and evaluate each party’s culpability separately
5.) Always do a causation analysis- even with FM!
6.) Transferred Intent
a.) Generally, AR + MR  result
b.) Did a strange situation break the causal link?
c.) Causation is still present even if intent is being transferred
7.) C/L v MPC- ex- shoot to kill A, but kills B instead.  A= a student and B= the president.  Do we punish at the level of intent or the level of the harm actually caused? Split in authority:
a.) MPC- punish at level of intent-2.03(b)- intent to create a greater harm and cause a lesser harm, punish at the greater harm, but it never says if you have an intent to cause a lesser harm and cause a greater harm you get punished at the greater- stuck on mens rea
b.) C/L- punish at the higher/greater level based on the harm actually caused
8.) People v Acosta- helicopters crash while chasing a perpetrator during a police pursuit.  D was driving recklessly, but the helicopter pilot made a mistake, leading to the crash.  May be involuntary manslaughter because D should have known (obj) the pursuit created a risk and balancing.  Not enough for malice under M2 (gross recklessness) conscious disregard- that D did know or must have known- (subj) VARIATION- 1 pilot shot a bazooka at the other pilot- less likely that Acosta is held responsible
9.) Elements
a.) But for/actual cause(MPC)- “any link”
i) Need not be the only cause
ii) Just a cause in the chain
b.) Proximate cause/legal cause(MPC)-“sufficiently direct cause”
i) (1)Foreseeability of the harm (obj)
ii) (2)Intervening acts
-(a) foreseeability of the intervening act
-(b) control of situation + policy (who do we want to hold responsible?)
iii) (3) Who has control of the situation + policy
iv) People v Warner- (foreseeability only is not enough!)- chewing gum factory had an explosive powder that had built up and contributed to the explosion.  (1) actual cause- yes- a link; (2) not the proximate cause even though harm was foreseeable.  The explosion was triggered by an intervening event- since it is not known what event, can’t determine whether it would have been superseding.  Caused by the company, an employee sabotaged the plant, lightning?
v) Stevenson- (grand master of KKK)- woman was abducted by D and he sexually assaulted her and bit her.  She took 6 mercury pills and eventually died from the poisoning.  He was charged with 2nd degree murder (not 1st degree because the jury pool- KKK members and D was a prominent member of society).  But for- yes; prox- was foreseeable, there was an intervening act by the victim, but victim was in the custody and under the absolute control of D.  Intervening event was foreseeable because victims are likely to do desperate things to get away.  Policy- we want to punish the perp, not the victim

10.) Intervening Acts
a.) Acts of nature
i) Ordinary/routine acts of nature (i.e. cold weather)- not a superseding intervening cause because it is foreseeable.  Robbers that left a drunk man by the side of the road, without his glasses,  with his pants down on a cold night.  He dies from exposure- not superseding
ii) Freak acts of nature- tornado kills him- breaks the causal chain- superseding
b.) Acts by another person
i) Victim
	-(a)- conditions (bad heart) – foreseeable that victim would have a bad heart- take victim as you find them (Jehovah’s Witness- no blood transfusion)- may not be foreseeable, but comes down to policy and control.  We rarely hold the victim responsible.
	-(b)- acts- if freely- chosen, breaks the causal chain.  People v Campbell- victim was sleeping with D’s wife.  They were drinking and D gave victim a loaded gun and told him to kill himself.  D knew the victim was depressed.  (Actual cause- yes, prox cause- no- it was foreseeable, but victim broke the causal chain with his freely-chosen act) Also Kevorkian-victim makes the final condition and has the control.  There is a difference between supplying the means and completing the final act. 
ii) Medical care
–(a) negligent- usually does not break the causal chain: slice someone’s arm and they die at the hospital from an infection.  Actual cause- YES, Prox- foreseeable and not in victims control + policy- punish the stabber, not the hospital
–(b) intentional maltreatment- may break the chain- slice and dr refuses to treat- not foreseeable!
-accelerates the death- already had a disease and was going to die soon- D is liable??- take victim as you find them! CK
iii) Additional Perpetrator
–(a) related- 2 people trying to kill someone- 1 stabs and 1 shoots- acting together so both foreseeable.  Not intervening, but contributing act- same goal
–(B) unrelated- 1 wound inflicted before death, but someone else comes along and kills victim- SPLIT- some jdx- both are responsible, other jdx- 1 attempted murder and 1 murder
iv) Complimentary human action- (i.e.) drag racing- multiple people up to no good
	-Commonwealth v Root- involuntary manslaughter for death of co-racer- majority- not a sufficiently direct cause because killed by his own action- likely liable civilly.  Dissent- D helped create the situation
	-Kern- white kids chasing black kids with a bat.  One person runs into the street and is hit by a car.  HELD- the white kids were a sufficiently direct cause of the death (like Stevenson- likely victim will take desperate measures to get away)
	-McFadden- another drag racing case- cco-racer lost control of his car and hit another car, killing a 6 year old girl.   This time the ct found proximate cause- likely for policy reasons since the little girl died. Also, lower threshold for proximate cause with involuntary manslaughter (than with murder) since it is more like a tort than the other levels of homicide.  Still looking at who had control and who we want to blame.
	-Atencio- Russian roulette- 1st 2 guys go, but the 3rd guy pulls the trigger and loses.  Is the 3rd guy’s action in shooting himself an intervening act?  HELD- no the game was a collective act and everyone essentially had their hand on the trigger. Policy- discourage the activity and control- mutual encouragement in a joint enterprise
D.) Exam Approach
1.) Crime= AR + MR  result
2.) Causation
3.) Policy- add this in where it makes sense to talk about the reasons we punish

III) Homicide- the unlawful killing of another human being
A.) Elements
1.) AR                                                     MR                                       Circumstance
       Killing (shoot, stab, etc)   depends on type of homicide      human being
2.) No contributory negligence in criminal law
a.) We don’t blame victims
b.) Can’t consent to being killed
B.) Exam approach
1.) Start with the highest level first
2.) If intentional killing- M1, M2, voluntary manslaughter
3.) If accidental killing, M2 or involuntary manslaughter
C.) Common law approach
1.) Murder 1- premeditated
a.) Purposeful
i) Purpose to kill- can be formed between shots
ii) Carrol- D shot wife in the back of the head while she slept after they had an argument.  Issue- what is premeditation?  No time is too short to form premeditation so purpose is all that must be proven.
b.) Pre-conceived design, cool, calculating mind
i) Guthrie- man was stabbed in the neck after making fun of his co-worker and snapping a towel at his nose.  Jury was given Carroll instruction above re purpose but the court here found it was erroneous and required prior calculation and design.  Murder 1 should be a ruthless, cold-blooded, and calculated killing
ii) Anderson- 10 year old girl was killed by her mother’s boyfriend- stabbed 60+ times.   Issue: is there sufficient evidence to support premeditation?  Under Carroll, yes, but under Guthrie, it isn’t.  The court adopts Guthrie.
iii) “Pre-exiting reflection” or “purpose + preconceived design”
-Planning 
-Motive
-Manner of killing
iv) Ex: US v Watson- D shot and killed a police officer that was trying to arrest him.  D claimed he panicked, but P showed evidence of P, M, and M 
-motive: trying to escape from officer
-manner: shot victim in the chest
-planning: after a struggle, he broke free but he did not run- he killed the officer instead
2.) Murder 2
a.) Mens rea= malice- deliberate intention to unlawfully 
b.) 3 ways to show malice
i) Intent to kill
ii) Intent to cause serious bodily harm
–Fullerton police case
–shoot in the arm but miss and hit head
iii) Gross recklessness- implied malice
(a) Did D realize the risk? (conscious disregard)
-inferred from indifferent attitude
(b) Was it gross recklessness?
· Magnitude of risk v social utility- so little social utility it was depraved
· Was the risk substantial and unjustifiable?
	-if not, there may be no crime at all
(c) Malone- playing Russian poker- victims consent to playing does not affect the analysis because there is no contributory negligence
(d) Fleming- drunk driver drove well over the speed limit on the wrong side of the road for 6-7 miles.  Guilty of M2 because he must have realized the risk- prior DUI’s and drove at a high rate of speed.  
3.) Voluntary Manslaughter (Heat of passion)
a.) Provocation 
i) can reduce M2 to manslaughter
ii) it is a partial defense since the victim is also culpable
iii) Girourd v State- man and woman were married recently but fought constantly and started an affair.  She told him about the affair and said he was a lousy F and then he stabbed her to death
iv) There is an intent to kill here, but based on emotion, not reason
b.) Should we eliminate HOP?
i) Based on compassion- tough circumstances
ii) Reason against- control yourself!
c.) Elements
i) (1)Needs to be in the actual heat of passion- not thinking rationally
ii) (2)Legally adequate provocation (objective standard)
(a)–categorical: extreme assault (where no self-defense) or adultery
(b)–would reasonable person have been provoked 
I-MPC----------------x-----------------------------x-------------------I
Subjective              I                                       I           Objective
Resonable person w/D’s emot. Char      Reas person w/D’s physical/obj char. (age)
(Casassa-dated but he got weird-MPC)   (D.P.P. v Camplin-15 year old killed man b/c of  
                                                                                           sexual abuse)                                                 
-Issue- what qualifies as objective characteristics? Premature senility, type A personality, mental retardation?  Make the argument!
	(i)-objective characteristics
	(ii)-emotional characteristics
	(iii)- Maher v People- D was told his wife was having an affair and D actually saw his wife enter the woods with the other man.  He saw that man at a saloon and shot him.  This was not adequate because it was based on suspicion and what he had heard from his friend.  He did not catch her in the act, so not adequate provocation
(c)–MPC 210.3
	-extreme emotional disturbance for which there is a reasonable explanation
	-very subjective
	-NO provocation element
	-no cooling time
iii) (3)Inadequate cooling time
–modern requirement- not an element at common law!
–cooling off or getting hotter?
-US v Bourdeaux- all day drinking at a party- and D finds out a person there had raped his mother 20 years earlier.  Mother confirmed that it happened mid-day and D and others beat up the victim in the early evening.  Later that night, D killed the man.  No HOP- murder.
-“long smoldering” 
–“rekindling”- State v Gounagias-a man sodomized another man and bragged about it to others.  D was ridiculed by others and killed the man two weeks later- no rekindling here
–if heat of passion, but cooled off, this is Murder 1!!!
4.) Involuntary Manslaughter
a.) “clueless defendant”- ex-leaving a child in the car on a hot day
b.) Negligence
i) (1)Reasonable person should have been aware of (objective)
ii) (2)“Gross”/”extreme” negligence (criminal)- substantial and unjustifiable risk
-Factors: severity of harm/likelihood of harm v. personal benefit(utility)/alternatives
	–much more must be shown on left side of “v” for criminal liability
	–ex- two different people run a red light- 1 was late for a movie, the other was on the way to the hospital
	-left side of the v is the same in both cases, but the right side is different
iii) State v Williams- AR= failure to supply 17 month old with medical attention.  Child had a toothache that was not treated and he died.  Ct applied the ordinary negligence standard: parents should have been aware.  Kids get toothaches all the time and don’t die: didn’t realize the risk. WA changed the statute after this case.
iv) Ordinary v gross negligence
–lower level of negligence protects society
–higher level is good though because we are punishing culpable behavior and the penalty is greater than in civil cases
c.) Exam approach 
i) Should D have realized the risk?
ii) Gross or extreme enough negligence for criminal consequences? (Hand analysis above) 
iii) If not gross negligence, then no homicide- just a tragic accident!
d.) People v Hall- skiing case- experienced skier was going down the hill to fast and was out of control- gross negligence- D should have been aware and there was a severe risk.  P can prove that D should have been aware and took an extreme risk or that he was aware.  P showed D must have been aware (fits into second group- was aware) and can probably show that D should have been aware and took an extreme risk.  Skiing is risky, but he made it more so.  Takeaways from the case:
i) No contributory negligence is criminal law
ii) Involuntary manslaughter-reckless killing that is not bad enough to be a murder
iii) Magnitude of risk- can be a risky activity, but D can make it worse by their conduct
iv) Used to show D must have realized the risk
-he skied a lot and he never killed someone before
-did not need to show off
e.) Welansky- night club fire- man who oversees safety was in the hospital when the fire broke out in the packed club.  Fire started by a bus boy that lit a match so he could see while changing a light bulb.  This lit a nearby decoration that was very flammable.  Emergency exits were blocked. 
i) AR- duty to provide a safe place- omission
ii) MR- gross negligence- apply test
f.) “dangerous instrumentality doctrine”
i) Only applies to involuntary manslaughter
ii) If you use a dangerous instrument in a negligent manner, it is negligence per se
iii) You will never have a good explanation in this situation so it should deter action
iv) Uzi case- kid playing with a loaded uzi (sp?)
5.) Misdemeanor manslaughter doctrine
a.) Also called “unlawful act” doctrine
b.) RULE: Automatically guilty of involuntary manslaughter if death occurs during a non-felony
i) Misdemeanors that are the proximate cause
ii) Malum in se
iii) dangerous
c.) HYPO: Princess Di- is the paparazzi guilty of IVM?  Is illegally taking pictures enough?
d.) HYPO2: blue laws- not selling liquor on a Sunday? Sells liquor on Sunday and someone dies of liquor poisoning (selling of the liquor is not dangerous)
e.) HYPO3: speeding in car and a boy runs out in front of car- he dies=IVM
f.) HYPO4: driver’s license with wrong information- driving the speed limit and a child runs in front of the car- not IVM
6.) Felony Murder Rule (review FM HYPOS handout!)
a.) RULE: if a death occurs during the commission of a felony, it is automatically murder- unhooked from mens rea
i) BARKRM: first degree murder- burglary, arson, rape, kidnapping, robbery, mayhem-taking off body parts
ii) All other felonies “that qualify:” second degree murder
iii) Stamp- after a robbery, the victim has a heart attack.  This would be involuntary manslaughter, but it is M1 under FMR.  D takes the victim as he finds him
iv) Regina v Serne- man set fire to his house and 2 boys died- one was mentally retarded and the father had recently taken out an insurance policy on him.  Since Arson this would be M1- but D’s were found not guilty
b.) Limitations
i) (1)Inherently dangerous felony (objective)
–(a) abstract (CA)- all the ways the crime can be committed, is it likely to cause injury or death?
–(b) felony as committed- not much of a limitation since death occurred
–(c) as committed, was death foreseeable?
	-softer version of “as committed”
–Phillips- eye cancer case- chiro convinced parents not to remove daughter’s eye against the advice of other doctors in order to try a different way to get rid of the cancer. They paid him for the treatment and she died.  The court did not allow the M2 conviction to stand because this was not an inherently dangerous felony
–Stewart- mother did not give 2 month old son food or water for days and he died.  Mother was on a crack binge.  Is permitting the boy to be a habitual sufferer an inherently dangerous felony?  Ct used the “as committed” standard and the M2 conviction was upheld
-Hines- felony was possession of a firearm by a felon.  D had been drinking and went turkey hunting.  He took a shot at what he thought was a turkey through heavy foliage and accidentally shot and killed his friend.  Court used the “foreseeable as committed” standard and held the FM could be supported.
ii) (2) merger doctrine
–an independent felony is needed to use FMR
	-if not, it merges, so no FM
	-Ex an assault with a deadly weapon (assault with intent to kill).  P must prove an intent to kill as an element of the crime anyhow
–(a) what is the purpose of the felony?
	-is the intent just a step toward killing someone?
	-the “big 6” are all independent felonies
–(b) do you have to prove malice anyway?
	-if so, it merges so no FMR
	-some felonies can be argued both ways!!!
iii) (3) During the course of and in furtherance of a felony
–can affect the outcome with the big 6 as well (CK this!!!)
–must happen during the time of the felony
	-attempt/planning-----when everyone escapes or is arrested
-State v Canola- D’s rob a store and a victim of the robbers shoots a D and gets shot.  They both die.
	-if a felon does the fillingFM
	-if a third party does the killing, 2 approaches
		-(1) agency (traditional view and CA)- anyone that dies at the hands of a co-felon-FM
			-human shield cases- would NOT lead to a conviction since the death was at the hands of the police
		-(2) proximate cause- is the death closely enough related to the felony?
			-generally expands the scope of felon liability
			-Heinlin- rape case- 3 men rape a woman.  She slaps one of the men and he kills her.  HELD- not closely enough related under prox cause, but they would have been liable under agency
- Who gets shot?
(a) co-felon
	-if agency- cannot be attributed since cop shooting a co-felon is justifiable- no one charged
	-if prox cause- co-felon is responsible because even a felon’s life has value
(b) shooting by a third party
	(i)-agency (CA)- gang bangers shooting at cops who shoot back- and kill someone- not liable under FM, but CA created a new doctrine
		-“provocative act doctrine”- creating an atmosphere of malice- implied malice (works just like proximate cause FM!)malice as demonstrated by acts of provocation (in lieu of FM under agency)
		-once 1 felon creates malice, all felons are hit
	(ii)-proximate cause- FM would still work in this situation- provocative act doctrine only needed in agency jdx!
-HYPO- gang bangers go out to commit a robbery- walk into a store with a gun and menacingly shake gun- give me money or I will blow you away- owner shoots a robber- FM agency- co-felons not liable.  Under provocative act- waving the gun by 1 felon created malice so the surviving co-felons would be liable.
**provocative act- co-felon dying- depends on jdx? review session**

c.) Notes on FMR and example- defining the crime
i) If the definition of the crime includes “in gross disregard for human life” or the like- it probably merges so no FMR
ii) Still need to do a causation analysis!
iii) EX- making meth
-narrow- making meth is more likely to be dangerous, even in the abstract
-broader- making a narcotic- not as dangerous as a class because it includes cocaine, etc., which is not really as dangerous
d.) Tison case- father is in prison with his cellmate and his sons break him out of jail by bringing an ice chest full of weapons.  Everyone escapes from prison but they get a flat in the desert so they flag down a family to take their car.  The family is killed by the dad and his cell mate.  Are the sons liable for FM?
i) Dad and cellmate- M1- FM not needed
ii) Sons likely involuntary manslaughter (if no FM)
-should have realized danger and Hand balancing
-with FM- goes to M1-(kidnapping) which is capital murder
iii) To get death for FM (USE on test or just AZ law???)
–major participation
–reckless indifference to human life (usually the standard for M2!!)
D.) MPC 
1.) does not address culpability- both M1 and M2 are murder and the judge can decide the rest at sentencing
2.) culpability depends on who is killed: firefighter, police, child- more culpable
3.) Categories
a.) Murder
b.) Manslaughter
i) Extreme emotional disturbance
ii) Must be a “reasonable” explanation for this (circumstances as he believed them to be)
–killing a man with a red tie because his father beat him when he was little while wearing a red tie- reasonable?  Argue
iii) Compared to common law
(a)–Provocation is not required
(b)–no cooling time issues because by definition, D has severe emotional distress
(c)–more subjective than C/L because most courts apply RP w/physical characteristics standard
c.) Negligent homicide-210.4
i) “mere negligence” –ordinary negligence standard
ii) Punishment is lower under the MPC
IV) Anticipatory Offenses
A.) Attempt
1.) Exam approach- start with attempt (before completed offense??)- what is D trying to do- his purpose?
2.) Inchoate crime
a.)  not yet completed, so intent is important 
b.) Ex. try to shoot, but gun jams, or aim and miss
c.) Conspiracy, attempt, solicitation
3.) We still punish because there is still mens rea- 2 theories- C/L
a.) CA- half the time- rationale
i) Act not completed
ii) Give D incentive not to complete the crime
iii) Not sure D would have completed it- could have backed out
b.) Federal- give the same punishment- rationale
i) Trying to do it so punish based on mens rea
ii) MPC follows this approach
iii) Deterrence- prevent the acts that come close to completion
c.) Purpose is needed for attempt!
i) Even if gross recklessness is needed for the completed offense
ii) We need the action to prove what was in D’s head so it needs to be a higher standard (Purpose)
-elicit statements
-motive, manner, planning
iii) Ex- shoot at a competing drug dealer, but he is a federal officer- charged with attempting to kill a federal agent- purpose to kill, so he did not need to know victim was a federal officer to be charged with the offense
d.) How we can get attempt with the knowingly standard that ONLY MPC uses (fudge it a little)
i) Use knowledge to prove purpose
ii) The only reason to do something if you know the action is certain to cause the result it must have been D’s purpose- no other reason to do the act!!
iii) Counter- still had another purpose
iv) Argue the facts that it must have been D’s purpose
v) Variation on Smallwood- he was told the next time he had sex with a woman, he was 100% certain to pass on the disease.  Argument- since the outcome was certain, he must have had the purpose to cause the harm. (purposeful)
e.) Kraft- shot at a cop to try to get the cop to shoot him.  If the jury believed this, no attempt since purpose is required.
f.) HYPO- shoot at an iphone to break it while it is in someone’s nerd pocket- D knows the act is certain to kill, but not the reason for shooting the phone (assuming jury buys it)
g.) Smallwood v State- D raped 3 victims  knowing he was HIV positive and he did not use condoms
i) Charged with assault with intent to murder
ii) Mens Rea
-He did not have intent to kill
-Purpose was to rape, not to infect to cause death
-Knowingly was not enough-PURPOSE was needed
4.) MPC (1)(a)(b)
a.) (b) drops the mens rea down to knowingly (from purposefully) for attempt
b.) Add if attendant circumstances are as D believes them to be.
c.) Common law standard is prevailing
d.) Only NY 
e.) MPC generally only requires the mens rea for the attendant circumstances be the same as for the completed crime
i) statutory rape- if D reasonably believes that the girl was over 18, he would not have the mens rea for attempted statutory rape
5.) Examples
a.) Commonwealth v Dunne- attempted statutory rape.  Said he did not have the purpose to have sex with someone that was underage.  If certain culpability is required for the completed crime that same culpability is required for the attempt (ex- if you have to know something).  If that level is not required, (not a material element) you won’t need to have the purpose for it for the attempt.  Statutory rape does not require that the party know the age of the other person.  Like Feola where you did not need to know the party was a federal officer, no need to know that for the attempt
b.) Attempted FM- does not exist- no mens rea is required so how can you have the purpose to commit an accidental act
c.) Attempted voluntary manslaughter- you have an intent to kill- it is based on provocation- the shoot and miss
d.) Man hands a teller at a bank a note asking for the money.  Doesn’t want the money- just wants to be in jail so he has a roof over his head- no purpose
e.) Jury has to buy it though!

6.) Actus Reus for attempt
a.) At what point is there enough action (assuming there is mens rea!)
b.) I------------------------------------------------------I
Mere preparation                                  attempt
c.) People v Rizzo- a group wanted to rob a payroll officer.  They were driving around looking for him but they never found him.  Mens rea was there- was there enough AR?
d.) Levels (mention all on a test?)
i) First step- not enough because D could change his mind, not enough steps completed to tell what D intended (many first steps are ordinary tasks that could be for a lot of different purposes)
ii) “Last act doctrine”- last step- waiting too long- we want the police to be involved sooner, and the mens rea is evident sooner than this
iii) “dangerous proximity”- reasonable likelihood of accomplishment but for the interference
-Prosecution- focus on how much D has completed
-D focus on how much was left to be done
iv) Unequivocality- infer your intent from your actions (res ipsa locquitor)- no other non-criminal explanation for action.  AR and MR are essentially merged- interpret everything from the mens rea (McQuirter)
v) MPC 5.01(2)- substantial step (like dangerous prox at C/L)strongly corroborative of intent (like unequivocality at C/L)- combines the 2
-substantial step- lying in wait, enticing, casing the joint, soliciting an innocent agent- need not be one of these. 
vi) EXAM APPROACH- if no last act completed, start with MPC
vii) If last act completed, all covered
viii) McQuirter- black man followed a white woman in Alabama in the 1950’s.  After 8-10 hours of interrogation, he admitted to an intent to rape her.  Interpreting the actions based on the mens rea.  Should be a separate test?
ix) State v Duke-man chatted with a young girl on line. They set up a time and place to meet and a signal- he was supposed to flash his headlights.  He shows up and signals, then the cops move in.  Enough for AR?   i) first step was taken- chat online; ii) last step was not taken because he never got out of the car; iii) dangerous prox- what done- showed up, chatted, flashed lights/not done- did not get out, attempt to touch, put her in the car; iv)??? conviction reversed- not enough
x) US v Jackson- group plans to rob a bank.  They go inside and decide they will come back another day.  Before the next attempt, the girlfriend gets caught and tells the FBI about the attempt.  When they are arrested, they find guns, handcuffs in the car.  Bench trial- trying to use a technical defense.  Were charged with robbery and attempted robbery- first step- they are done, last step, not enough, dangerous prox-both sides argue; unequivocality- all of those steps were taken- res ipsa- speaks for itself.  Counter- all of those things were done the last time and they (D’s) did not follow through.  Federal jury instruction- use MPC- it was a close call, but the judge was not wrong in deciding that there was an attempt.  NOTE: usually a federal crime to rob a bank because the funds are federally insured.  State can bring charges though as well.
xi) Lindsay Lohan- calls a friend and asks for drugs- enough to get her for the attempt?  First-yes; last-no, dangerous prox-both sides; unequivocality- probably- counter- was a cry for help so her friend would say stop; MPC- was a substantial step- but probably not
e.) Renunciation of criminal purpose: Abandonment defense (complete defense)
i) This is under MPC only because under traditional C/L, no abandonment defense because at common law, no attempt until last step.  By the time you get there, there is no abandonment
ii) Today- we have MPC standard that pushes back the actus reus- no longer the last step so renunciation is possible
iii) MPC 5.01(4)- is an affirmative defense- D has the burden of proof
(1) D must abandon (stop efforts)
(2) fully/completely voluntary (jury needs to believe D won’t do it again)
(3) complete renunciation
NOT VOLUNTARY if:
	-based on fear of getting caught
	-waiting for a better opportunity/victim
iv) People v Johnson- guy goes in to rob a gas station, but there is only $50, so D says never mind and leaves.  Probably not abandonment because he didn’t want to take the risk for $50.  
v) Exam Approach: first, is there an attempt (if just kidding, no attempt) then, was there a renunciation?
vi) People v McNeil- guy about to rape a girl and she asks him not to- the guy did not do it, but the court did not let the guy off the hook.  A later case- same situation but D did get off.  Fact specific inquiry- was he abandoning voluntarily or was he looking for a better opportunity/afraid of getting caught
B.) Impossibility (flip side of attempt-attempt by another name)
1.) Factual v legal impossibility
a.) Factual impossibility- not a defense- want to do something illegal but it is impossible to do so
i) pickpocket cases- reach in but there is not money, D was still guilty argue legal impossibility- nothing illegal about putting your hand in a pocket
ii) want to buy drugs- bob gives you white powder (turned out not to be cocaine)- nothing illegal about possessing talcum powder- argument for it being a legal impossibility
b.) Legal impossibility- not guilty of attempt
c.) People v Jaffe- bought cloth he thought was stolen, but it had been returned to the rightful owner before he bought it (although he did not know that).  D was charged with attempted purchase of stolen property.  D’s defense- it was legally impossibility.  P argued that D had the attempt to buy stolen property.  Ct says it is a legal impossibility.  Later, in Rojas, exact same facts, but opposite outcome.
d.) Exam approach
i) First, was there an attempt?  (1)Purpose to get stolen property, (2)all acts completed? If yes, there was an attempt.
ii) Is there a defense
-C/L legal impossibility= defense, nothing illegal about…
-C/L factual impossibility not a defense, the fact that it is not illegal to…
-MPC 5.01(1)(A) then 5.05(2)
2.) Duke v State- internet pervert- this time he gets out of the car and walks into the house to find (host of to catch a predator).  Since she is not there, is he guilty of attempt?  It is factually impossible for him to have sex with the girl, but D is still guilty of attempt
3.) People v Dlugash- Bush shot Gellar for asking him for rent.  5 minutes later, while he was laying on the ground, Dlugash walked up and shot him in the head.  D could be charged with attempted murder, or murder.  D argued that Gellar was already dead and you can’t kill a dead person (it is impossible)-court called it factually impossible: if he was dead, it was impossible, but still guilty of attempt.  Assuming the purpose to kill was there if he was still alive.   Murder charge problem- he might have already been dead.  
i) It is not attempted murder to kill someone who is already dead (how to frame as legal impossibility).
ii) Common law standard is result oriented- arbitrary- didn’t mind what Jaffee did so legal impossibility; didn’t like what Dlugash did so factual impossibility
iii) Instead used MPC 5.01(1)(A)- 
- if circs were as D believed, would he be guilty of a crime?
- reject impossibility as a defense
iv) Savings clause- MPC 5.05(2)
-if not too dangerous, may either dismiss prosecution or mitigate
-if not too dangerous- then can give a defense
4.) How do we distinguish between the situations we want to mitigate and those we don’t?
a.) Fishing Hypo-You always wanted to fish where it is illegal to fish (purpose) - you reel in a fish (AR- last step), but in reality it is not illegal to fish there
i) Under C/L
-Factually impossible to be guilty because the fact is it wasn’t illegal
-Legally impossible because it is not illegal
ii) MPC (1) Circs as D believed- would D be guilty?  
(2) Yes, but give mitigation because it is not dangerous.  It wasn’t illegal, so it probably wasn’t dangerous.  Not dangerous enough to pass a law preventing it.  There would be a defense here.
b.) Voodoo doll- D believes that stabbing the doll will cause D to die.  All the purpose to kill.  Completed what D believes is the last act to kill victim (AR- last step).  Purpose was to kill someone.  Putting the pins in the doll is all that is needed in D’s mind to kill someone.  There was an attempt.  Impossibility?
i) C/L
-factual impossibility- impossible because the fact is that it really won’t kill anyone
-legally impossible-nothing illegal about stabbing a doll
ii) MPC- if circs were as D believed, guilty of attempt, but go to the 2nd provision- it is ridiculous- so far from any harm that could result so there would be a defense
c.) US v. Father Berrigan- Vietnam war activist that was arrested.  While in prison, he was sending out letters to a nun and was charged with a federal crime- not allowed to send out letters without the wardens knowledge.  D thought the warden did not know, when in fact he did.  Attempt- purpose to send without knowledge, yes.  Completed actus reus- did all he needed to complete the crime-yes (AR- last step).  Defenses?
i) C/L
· Factual imposs- the fact is the warden knew about the mail
· Legal imposs- it is not illegal to send things out the warden knows about
ii) MPC
- would be guilty if the warden did not know
- it was not dangerous since the warden had complete control so we want to give the Father a defense. Ct reversed!
d.) HYPO- Brandon loved Ike’s backpack and wants to steal it.  He takes the bag, but it is not Ike’s, it is his own.  Attempted theft- Purpose- to take property that belongs to another; Actus Reus- took what he believed to be Ike’s backpack (AR- last step).  Not theft- impossible to be theft since he did not take the property of another Defenses:
i) C/L
· Factual- the fact is it is his own property
· Legal- not illegal to take your own  property
ii) MPC
· If circs as Brandon believed- he would be guilty 
· Dangerous (even though not physically dangerous) because he is going around taking other’s property- no mitigation
e.) Variation on hypo- Brandon does not want to take someone else’s property- thinks he is taking his own
i) Mistake of fact is a defense but factual impossibility- not a defense
ii) Mistake of law is generally no defense but Legal impossibility is a defense
iii) NOTE: opposites because of mens rea-  mistake of fact and legal impossibility- no bad mens rea; mistake of law and factual impossibility- bad mens rea (CK THIS!!!)
f.) Exam approach- purpose to kill, but didn’t, D provoked
i) Attempted voluntary manslaughter
ii) Need purpose for attempt (and AR- 5 different levels)
iii) Then give the elements of voluntary manslaughter
V) Accomplice liability
A.) Aider and abettor=accomplice (complicity- same thing?)
1.) Being responsible for other people’s actions
2.) Ex the lookout and the get-away driver are also guilty of robbing the bank- not just the guy that goes in
a.) If you aid and abet, you are guilty as a principal
b.) Using another as an instrument is also punishable as a principal 
i) even if the party used in innocent
ii) holding a 2 year old by the ankles to reach a ring
3.) Common law- all guilty of the crime (today)
a.) perpetrator is a principal in the first degree- (perp)
b.) get-away driver- principal in the 2nd degree- (A&A/accomplice)
c.) plan, look up banks- accessory before the fact (A&A/accomplice)
d.) hide perp from the police after robbery- accessory after the fact (accessory after the fact)
4.) accomplice is the theory that allows the defendant to be charged for the original crime
a.) not guilty of being an accomplice
b.) different roles may get different sentences, but they are all guilty of the same crime
c.) D can be guilty of the crime as an accomplice even if principal is not (dies, immunity, found not guilty)
i) Prosecution needs to show that the crime was committed and that D did their part
ii) D can also be guilty as an accomplice to an attempt- if crime not completed- even if the accomplice could not commit the crime themselves (ck last part- in notes- what does this mean?)
5.) Why accomplice liability?
a.) Purposes of punishment- mens rea
b.) Worried that more crimes will be carried out if more people are involved
c.) Should hold the brains behind the operation liable too, not just the last guy (left holding the bag
6.) Elements
a.) Actus reas- helped
b.) Mens rea (2 parts)
i) Knowingly help
ii) Purpose for the crime to succeed
· Purpose can be inferred from knowledge
· Fountain case- p 600- One inmate had a knife in his waistband when the other walked by.  Inmate 1 lifted his shirt to reveal the knife, and stepped forward in his cell to allow inmate 2 to grab it and stab the guard.  Pros did not need to prove Inmate 1 had the purpose for inmate 2 to kill the guard since he knew when he helped 2 get the knife it would be used for that purpose.  
· The crime that actually occurred or a “reasonably foreseeable crime” (added later)(rob book store then rob patrons-foreseeable but rob book store than sets it on fire- prob not)
c.) Focus on mens rea first (??)
d.) If mens rea for the crime is negligent, the accomplice mens rea drops to negligent also (MPC and C/L?)
e.) Can aid and abet for strict liability crime? Ex accomplice to statutory rape- gaps in the law are filled by prosecutors exercising discretion (no clear answer)
f.) Words are enough for a conspiracy- encouragement
g.) Just being there is not enough unless there is a prior agreement
h.) Principal does not need to know you are helping
-**There is no conspiracy without an agreement, but an agreement is not needed to be an aider and abettor!
i.) D can be an accomplice even if the crime would have happened without you
i) Wilcox v Jeffrey- causation is not required!  There were 5000 others at the jazz concert, but D was prosecuted after he wrote a favorable article about the concert.  He also applauded at the concert- encouragement is enough of an actus reus.
ii) Variation- if he booed- no AR (encouragement), no purpose for the show (which was a crime) to succeed.  He could have been going there to stop it.
iii) Talley- telegraph was supposed to be sent warning a man that men were coming to kill him.  The judge told the service sending the telegram not to send the warning.  Judge said the murder would have happened anyhow.  He had the purpose to help so punishing the mens rea.

7.) Hicks- an indian killed a white guy (Rowe).  Hicks is being prosecuted as an accomplice because the gov believed that Hicks encourages Rowe to shoot victim (Colvard). Hicks told Colvard to take off his hat and die like a man.  Jury instructions were incorrect- did Hicks intend to encourage (as opposed to just the effect of encouraging).  Other erroneous instruction- presence alone was enough (even without a prior agreement).  Reversed.
a.) Variation- Hicks was whispering, but did not know Rowe could hear him
b.)  no purpose for crime to succeed and did not knowingly help
8.) Gladstone- Thompson is an agent and he approaches Gladstone to purchase marijuana.  Gladstone says he does not have enough, but refers him to Kent.  He never calls Kent to verify, but he draws a map for Thompson to help him get to Kent.  This was not enough because there was no nexus- no purpose for the crime to succeed.
9.) HYPO- Armand sells a mattresses and Heidi Fleiss walks in and asks for a good mattress that can handle the action.  He knows what the mattress will be used for, but he would not be an accomplice.  POLICY- there are a lot of things we do incidentally that could be used in the commission of a crime.  No purpose for the crime to succeed.
10.)  Need MPC – p 599?  Purpose is needed
11.)  Luparello- guy sends his friends to his ex-lover’s friend’s house to ascertain her whereabouts.  The friends aren’t getting the info they want so they kill the guy.  D is charged with murder as an accomplice.
a.) AR- sent his friends to the victims house, encourages them
b.) Mens rea
i) Knowingly help- he sent them to shake down the guy
ii) Purpose for the crime (that occurred) to succeed OR a “reasonably foreseeable crime”
c.) MPC- find D guilty of the crime because he is culpable
i) He may have been negligent by sending his goon friends to get the info
ii) D only needs the culpability that is required for the offense on the part of the principal.  If negligently is the standard for the principal, that is all that is required on the part of the accomplice- not necessarily “purpose”
B.) Conspiracy- an agreement between 2 or more people to commit a crime
1.) Why we like it
a.) Exists at the moment of agreement (this is the illegal aspect)
b.) Crime need not be accomplished
c.) Extends SOL- starts running with the last act of the last co-conspirator
d.) Can be charged in addition to the underlying crime
i) Does not merge
ii) Unlike and attemptcompleted crime
e.) Hearsay exception
f.) Squeeze the little guys to get the big ones
g.) Forum= any place any of the co-conspirators committed a crime/act
2.) Exam Approach
a.) Is there a conspiracy?-
i) what is the object (goal) of the conspiracy
ii) if multiple goals, still 1 conspiracy
b.) Crime committed in furtherance (Pinkerton)?
i) each member is responsible for actions of fellow co-conspirators
c.) Was crime also completed?
i) if so guilty of all substantive crimes + conspiracy at C/L (modern)
ii) MPC- conspiracy mergers with completed offense unless proof of conspiracy to commit other offenses
d.) Scope of conspiracy
i) Chain or wheel
ii) Common interest?
3.) Elements
a.) AR – agree
i) express or implicit
ii) nod, wink, concerted action
iii) Alvarez- conspiracy to import 100,000 pounds of MJ.  Alvarez drove a truck which appeared to contain a washer and when asked if he would be at the offloading site by an undercover officer, he shook his head yes.  This was enough
iv) 
b.) MR-
i) Knowingly agree
ii) Purpose for crime to succeed
c.) Overt act- shows the conspiracy is at work (modern some jdx)
i) does not need to be an illegal act
ii) only 1 person needs to commit an overt act and all are responsible
d.) NO CAUSATION!
4.) Inferring mens rea
a.) Direct evidence- EX pimp has purpose for prostitution to succeed
b.) Circumstantial evidence- infer purpose- “stake in the venture” because you benefit from its success. Ex
i) Grossly inflated prices
ii) Furnish service for which there is no legitimate use
iii) Unusual quantity (disproportionate volume to illegitimate purposes v legitimate ones)
c.) D only needs to know the attendant circs D would need for substantive crime- 
i) need not know federal officer if agree to attack a man- charged with attacking federal officer (status is not relevant to the assault charge)
ii) EXCEPTION- if act agreed to is innocent in itself (without certain knowledge)
d.) Lauria- man ran a telephone service and had many prostitutes as clients.  He knew this but he did not have a purpose for the crime to succeed.  Purpose to succeed is shown 2 ways.
e.) Jewell doctrine does not work here because it takes recklessly to knowingly
i) Conspiracy would require knowingly to move up to purposely
ii) If you know something you do is going to be a serious crime, it must have been your purpose (knowingly purposefully)
5.) Rationale
a.) Group activity so crime is more likely and crimes more sophisticated
b.) Deter criminal activity at the earliest stage
c.) Balanced against constitutional right to associate
d.) Not typical to invite innocent people along when involved in a criminal act
6.) Rules- Who qualifies as a 2 or more people?
a.) (1) Gebardi- victim cannot count as a co-conspirator.  Man and woman cross state lines to engage in sex- illegal per the Mann Act.  Cannot prove conspiracy to violate the Mann Act since she consented.  He is not conspiring with anyone
b.) (2)Wharton- if the substantive crime requires 2+ people, it isn’t a conspiracy also
i) ex dueling, buying drugs (buyer and seller needed)
ii) NOTE- only applied where the legislature makes it clear that it applies!
c.) (3)Garcia- bilateral v unilateral agreement- woman put a hit out on her husband but hires an undercover informant.  He was feigning his agreement to the hit.  Adopted the unilateral rule.
i) Bilateral- both have to agree meaning that a perp and an undercover officer agreeing to commit a crime is not a conspiracy since only 1 party is agreeing to the crime. (traditional C/L rule)
ii) Unilateral- it is enough that one party believes the other has agreed (MPC)
7.) Pinkerton- brothers who made moonshine convicted of defrauding the IRS.  They are charged with substantive counts and conspiracy.  Daniel was convicted of the substantive crimes even though he was in jail while they were committed!   Because he was a participant in the conspiracy, he could be charged with the substantive crimes also!
a.) Pinkerton Liability- co-conspirator liability- RULE: automatic liability (without aiding and abetting) if the crime committed by co-conspirator is in furtherance of the conspiracy (objective)
i) At common law, no way to withdraw from a conspiracy
ii) Now, not only is D Iiable for the conspiracy, but also for the substantive crimes
iii) Under accomplice liability, D has to help- no so here!
b.) MPC rejects this- requires aiding and abetting
c.) Ex- sexual assault when the conspiracy is to rob the bank- not in furtherance
d.) EX stealing a car for a bank robbery- co-conspirators of robbery still liable for the theft!
e.) NOTE: FM and co-conspirator are alternate theories if someone is killed!
i) if multiple D’s and a person dies:
-co-conspirator liability
-accomplice liability
-FM
ii) Ex- D’s conspire to rob a bank, rob it, and kill the security guard
-conspiracy, robbery, murder (FM and co-conspirator liability work if during the course of and in furtherance the robbery conspiracy)
f.) EX-can be guilty of attempt to __, conspiracy to __, and murder if someone is accidentally killed!!
8.) Scope- How is the conspiracy defined?
a.) mere presence may not be enough (but might indicate an agreement)
b.) D need not know all members of the conspiracy
c.) all conspirators need not join at the same time
d.) HUB- tied together by same middleman, 
i) do not know each other
ii) vested interest in success 
e.) Kotteakos- multiple, separate conspiracies with 1 key figure (wheel).  K conspired with Brown (hub) but not with other loan applicants.  P could not charge D with all conspiracies and all substantive crime without proving a “common interest” in the overall venture.
i) If they had been using the money from the prior transaction to fund the next, this would be enough
ii) Each D need not know of the common interest, there just needs to be one!
f.) Anderson- abortion referral case- Dr. pd. Parties to refer women wanting an abortion to him.  Each person was necessary to keep the abortion Dr. in business so this was their “common interest.”
g.) Bruno- drug conspiracy-chain conspiracy.  Mfg-smuggler-distributor-retailer (chain).  Retailer is responsible for everyone’s crimes all the way up the chain because each is a necessary link in the distribution.
h.) Borelli- mfg-multiple wholesalers- even if the wholesalers are competitors, they can be held liable for the others sales because keeping the manufacturer in business is the common interest.
i.) US v Morris- cocaine case- chain conspiracy-it is sometimes necessary to go outside your chain to get the supply but there is still a common interest 
9.) Ending the conspiracy- when everyone is arrested/everyone abandoned/objectives acheived
a.) C/L-No way out 
b.) Today C/L- if renounced, D can cut off liability for future crimes, but not for the crime of conspiracy
i) announce withdrawal (to co-conspirators)
ii) thwart plot (some jdx) 
c.) Abandonment (MPC5.03 (7)(c))- stop co-conspirator liability (Pinkerton) but still responsible for all crimes committed while you were part (not before you joined).
· Must tell police OR tell co-conspirator
· Affirmatively abandon
d.) Renunciation (MPC 5.03(6))-renunciation from purpose- voluntary, full, and complete
· Thwarted success of the conspiracy
· How not to be charged with conspiracy AT ALL
-only if conspiracy has not acted yet
-if a crime was already committed, D is still on the hook
e.) HYPO- tell police about the crime and they don’t stop it (attempt to renunciate).  D did not thwart if the police decide not to intervene.  D has cut off Pinkerton liability but is still responsible for the underlying conspiracy. WOW
10.)  D can avoid liability by showing  that there were multiple, small conspiracies instead of one big one
i) Kotteakos (loans)- did not have the outside spoke tying everyone together- HUB
ii) Did D know that he was involved in a common venture and that the success of his operation with the other party was dependent on the success with the others (co-conspirators)? If so- this can be that spoke- one v many small
VI) Defenses
A.) P did not prove all elements of the cause of action beyond a reasonable doubt- most common
B.) Justifications (affirmative defense)-D accepts responsibility, but you made the right choice.  If victim was the aggressor, they should die, not D.
1.) Self-defense Elements (use worksheet from class!)- applies when necessity comes from someone attacking- type of necessity
a.) Honest and reasonable fear
i) Honestly believe (subjective) AND
ii) Belief reasonable (objective)- need not be correct
iii) MPC- purely subjective- even NY does not adopt this!
iv) Reasonable person in D’s situation would be fearful
· Physical attributes of D
· Relevant knowledge about attackers- movements, comments
· D’s Prior experiences
· race? typical may not equal reasonable
v) If honest, but not reasonable, it is an imperfect defense and murder is downgraded to voluntary manslaughter
vi) If not honest and reasonable, D loses
vii) State v Kelly- battered woman- testimony to show that D’s fear was honest, that RP is a battered woman, and goes to imminence
b.) death or SBH
-C/L- strict
-MPC- or threat of serious felony like K, R, R
c.) Imminent
i) C/L Here and now (obj)
ii) Modern C/L- reasonably believe imminent-through eyes of D (battered spouse)
iii) Inevitable- as long as the actor believes it was necessary this is enough (MPC 3.04(1)-subj)
iv) RP in D’s situation (what is D’s situation?)
v) Temporal and location!
vi) Norman- married to her abuser at 14- he burned her, forced her into prostitution, made her eat dog food.  The day she killed him, he threatened her and fell asleep with the shotgun beside him.  She shot him while he was sleeping.  She was afraid he could wake up at any moment and kill her- imminent v inevitable.  She was charged with Murder 1 but convicted of voluntary manslaughter.  Imminence goes to necessity- if not imminent, Self-D was not necessary.
-D said does not need to be necessary in the moment- RP is a battered woman and death is always imminent for her
-P says should be here and now- RP is a regular person and someone who is asleep cannot pose an imminent threat
vii) Jahnke v State- son kills his father that had abused him for years by waiting for him to get home from dinner with a shotgun.  Charged with murder, but convicted of voluntary manslaughter.  Boy argued battered person syndrome.  Not okay to make a pre-emptive strike.
viii) Schroder- inmate stabbed cell-mate in his sleep after he threatened to sell him to other inmates to repay a gambling debt.  No imminence since cell-mate was asleep- this was a pre-emptive strike.
d.) Proportional- No excessive force
i) Can only use lethal force when faced with lethal force or SBH (proportional)
ii) Using self-D in a non-reckless way and accidently kill an innocent, self-D will protect D
iii) Using self-D in a negligent/reckless way- self-D as to the attacker, but not as to the innocent (likely a lesser charge though)
iv) People v Adams- acting in self-D shot a man but a bullet passed through victim and hit another woman- complete privilege
v) What about pepper spray case?
e.) Duty to retreat- not necessary at traditional common law
i) (1)Need to retreat before using deadly force (no need to retreat if using non-deadly force)
ii) (2)may stand ground when defending with non-lethal force
iii) (3)EXCEPTION- castle exception- in your own home
-against co-occupant- unclear
-can a battered woman ever escape with complete safety?
iv) MPC3.04(2)(b)(ii)- retreat required only if actor knows he can retreat with complete safety- if negligently assessed the risk, may be negligent homicide
v) When does this kick in?-Andrew is gunning for Alex (1), when he is 2 blocks away (2), 1 block away(3)?  At a certain point, it Alex knew Andrew was coming and stayed to hold his ground, would this become pre-meditation?
f.) Initial aggressor rule- self-d not allowed if D started the altercation
i) instigator v aggressor
ii) cannot use if D reaches a safe haven and intentionally returns to the scene of the violence
iii) **Can only claim self-D again if D communicates to his adversary his intent to withdraw and in good faith attempts to do so
iv) EX-Goetz variation- Bernie sees the guys and pulls out a knife.  They then pull out knives.  He pulls out a gun and shoots them.  Who was the initial aggressor?
v) Peterson- victim was going to steal D’s windshield wipers.  D comes back outside with a gun.  Victim walked toward him with a wrench, then retreated.  D shot him.  D cannot support a claim of self-D.  Victim was likely an instigator NOT an aggressor!
vi) HYPO- crip goes into blood territory, knowing a blood will try to kill him, but that he is a faster draw.  Is the crip the aggressor here?
-**who first displayed the use of force without facing the fear?
- instigator v aggressor
g.) Goetz- mugging on a NY subway.  D had been mugged before so he started carrying a gun.  4 teenagers walked up to him on the subway and demand $5.  He stood up and shot all 4, paralyzing 1.  The last kid shot was cowering in a corner.  He was acquitted.
h.) Summary MPC v common law
i) honest belief by actor that force necessary
ii) relaxed immediacy requirement
iii) more categories for when force- SBH, rape, kidnapping, robbery
iv) initial aggressor SKIP
v) duty to retreat if D know he can with complete safety
2.) Defense of others, property, law enforcement
a.) Exam approach- 2 standards
i) Go through the elements for the person D is protecting to see if they could assert the claim.  If so, D can.  
ii) If not, go to MPC- did D reasonably believe?
b.) D jumps in to help someone he saw getting beat up by another man.  Problem- the guy doing the beating up was a police officer.  Defense of others? Jdx split
i) Have to be right- stand in the shoes.  Man here could not use self-D against the officer, so you can’t claim defense of others
ii) MPC- did D reasonably believe other person could use self-D? MAJ
c.) Def. of property-deadly force may not be used solely to defend property
i) People v Ceballos- man rigged a pistol to fire on anyone that opened his garage after he was burglarized.  Can D use lethal force to defend property.  HELD- D could not use a mechanical devise to thwart a burglary.  Definition of burglary had expanded since common law and was inherently less dangerous.  If D was there he could control it
ii) Dangerous dog- even with a sign.  If it attacks, this is deadly force.  If you are there, you can control it
iii) Victims cannot assume risk in criminal law (seeing sign and choosing to enter- unlike torts)
d.) CA Home Protection BOR- homeowner is presumed to have a reasonable fear if unlawful forcible entry occurs
e.) Law enforcement
i) Can sue deadly force if there is probable cause to believe there is a threat
ii) Tennessee v Garner- boy burglarized house and was running away without a weapon when the offices yelled for him to stop.  He didn’t so the officer shot him.  HELD-no deadly force to seize an unarmed, non-dangerous suspect
3.) Necessity- Choice of evils -HYPO- breaking into a cabin to avoid a deadly storm
a.) if circumstances cause D to commit the crime (as opposed to being attacked) 
b.) (1) Choice of evils
c.) (2) No apparent lawful alternative (could call a classmate to pick you up)
i) People v Unger- prisoner threatened with sexual assault and later sexually assaulted escaped the honor farm to avoid further assault and death after threatened.  Claimed escape was the lesser evil.  Lovercamp ruled, so D had to surrender after his escape as soon as duress or necessity lost coercive force.
ii) Surrender required in jail escape cases Bailey
iii) **NOTE: prison escapes could trigger necessity or duress!!!**duress is the better option!
· because excused, not justified
d.) (3) Have to choose the lesser harm (can’t break in to save your jacket from ruin)
i) -Do you have to be right?
	-C/L yes- had to choose actual lesser harm
	-subjective- D believed he was right
-modern C/L- would a reasonable person in D’s situation believe he was right?
ii) Life > Property
iii) Life v. life- no necessity defense at common law-homicide- 4 hikers roped together- cut one?  most jdx no
iv) Many lives v. one life
-not okay at common law
-okay per MPC- 3.02(1)(a) (MIN)
v) Lottery system- victim cannot consent
vi) C/L-Regina v Dudley- was not 3 vs. 1, it was 1 vs. 1, 3 times
e.) (4) Imminent (if not imminent, there are alternatives!)
i) C/L- here and now
ii) MPC- not a requirement- goes to whether D believed
iii) Modern test- would a RP believe threat was imminent
f.) (5) today Can’t create your own necessity
g.) (6) today No contrary legislation 
i) legislature has already decided that a particular necessity does NOT outweigh society’s interest
· ordinance: no distribution of needles in a public place
ii) need to prevent HIV does not outweigh harm from distributing them
iii)  If there is a law to the contrary then D must make a change through the democratic process.  Civil disobedience (direct or indirect) will never get a necessity defense.
iv) Commonwealth v Leno- handing out needles to prevent users from sharing- legislation said no needles without a prescription- Congress already said this was NOT a lesser harm
v) **NOTE: how specific is the law?
· Burglary is against the law v
· Burglary to avoid a storm is against the law
vi) US v Shoon- civil disobedience- evils saving lives v destruction of property.  IRS- protestors threw fake blood on the building to protest killing abroad.
vii) torture will never get a valid defense ahead of time
h.) Hypo- Ship captain- there is an embargo against him docking, but there is a terrible storm and if he doesn’t dock, everyone on board will die.
i) choice of evils- break law or people die
ii) no other alternatives- storm is coming
iii) choose the better alternative
iv) immediate harm
v) did not bring it upon himself
vi) no contrary legislation- THE DEFENSE WORKS here
i.) abortion protestors blocking a clinic
i) children dying and blocking building- YES
ii) #2 no apparent lawful alternative- wrong- use political process instead of civil disobedience
iii) #6 also- no law to the contrary- can also pose a problem with civil disobedience cases
j.) Economic necessity is not a valid defense!
k.) prison escapes (necessity or duress)
i) Baily- D can only use necessity if he immediately surrenders upon reaching safety
C.) Excuses (affirmative defense)- it was a bad choice, but D does not accept full/part responsibility
1.) Duress/Coercion- can be used when the defendant is compelled to commit a crime by another person’s use of force or threat of force
a.) Policy
i) D does not want to commit the crime so it does not fit the purposes of punishment
ii) deterrence doesn’t work because D would not do it otherwise
iii) NO retribution b/c D is not blameworthy
b.) compared to necessity
i) may not have chosen the lesser evil
ii) person forces D to commit the crime
c.) Common law P 358 Glannon elements!
i) Threat of imminent harm (not future harm!)
ii) Threat needs to be directed at D- early common law (today- family or loved ones)
iii) Type of harm= death or SBH
iv) Such a fear that a reasonable person would yield (obj)
-D- wants a subjective standard
-P- wants an objective standard (RP)
v) Can’t bring on your own duress- EX join a gang and they threaten you to rob a bank- no duress
vi) No duress defense for murdering an innocent 3rd party- most jdx
-some jdx would give an imperfect defense and drop murder down to voluntary manslaughter because no malice and acting under extreme emotional distress
vii) duress is a defense to FM in some jdx, not in others- D compelled to participate in a robbery and bystander is accidentally killed
d.) MPC 2.09(1)
i) No separate imminence requirement- goes to whether D was reasonable
ii) threat to ANY person- closer the person threatened is to you, the more reasonable it is for you to yield- not a separate element
iii) Type of harm only requires unlawful harm- not death or SBH
-sliding scale- the more serious the crime you commit, the more force you must be facing and vice versa
iv) person of reasonable firmness in D’s position  (more subjective)
-usually helpful but not in Fleming- Korean soldier case because he chose to help the enemy instead of death
v) Can’t bring on your own duress- can’t recklessly put himself in a situation where he is likely to be coerced to participate in illegal action
vi) Can have a duress defense for murder- NO limitations under MPC
e.) No economic duress allowed- commit fraud or lose your job- no duress defense
f.) duress and mistaken threats/brainwashing
i) need not be actual if reasonable
ii) brainwashing- coerced by indoctrination or D changed loyalties and brought on himself- split
g.) State v Toscano- chiropractor claimed duress when he filed a fraudulent insurance claim because he was threatened with death to him or his wife.  D changed his number, changed offices so there is evidence he is not making this up.  Under common law, okay because he was facing serious harm and only filed a fraudulent form.  Also okay under MPC.
h.) HYPO- Patti Hurst- kidnapped by SLA and kept near Berkeley in a closet.  She then joined the cause and robbed a bank.
i) If SLA threatened to kill her, or rob her, it meets CL and MPC
ii) keep you in  a closet if you don’t rob a bank- not okay under common law but likely unlawful force under MPC
i.) US v Fleming- soldier helped create propaganda after he was captured.  His captors told him to help or walk to another base (in winter w/o shoes, 200 miles away).
i) not imminent
ii) other soldiers did not help and did the death march- a RP in his situation was a soldier that would have resisted.  TYPICALLY, a subjective D helps D, but here it hurt him!
j.) HYPO- someone holds a gun to your head and says shoot Mike or I will shoot your baby- kill Mike and use duress?
i) duress is no defense for murder in most jdx
ii) CA- does not recognize defense or reduce the charge to vol. man.
iii) MPC okay?
2.) Insanity-no deterrence because you can’t deter the insane- punishment assumes we have free choice
a.) exam approach-if made up syndrome
i) policy reasons to accept syndrome (if new)
ii) M’Naughten
iii) MPC
iv) MORE??
b.) Vocabulary
i) Mental illness- medical term (not legal).  Just because D has a mental illness does not mean he gets a D
ii) Insanity- legal concept- ct decides whether the mental illness becomes a defense
iii) competency to stand trial
-time 1 is time of the crime
-time 2 is the time of the trial
iv) Competency focuses on mental state at the time of the trial
· can be insane at the time of the crime and competent to stand trial
· can be sane at the time of the crime, yet incompetent to stand trial
· need to be able to: 1.) consult with a lawyer and 2.) rationally understand proceeding Dusky
· if D has amnesia- can still stand trial
v) if incompetent- treat D until he can stand trial- can force medication
vi) if never competent, D will never get out
c.) Common Law- M’Naghten
i) D is presumed to be sane- BOP on D
· does NOT mean the D did not have mens rea
· insane people form premeditation, but they do it from a sick place
ii) D must prove that
(a) at the time of the offense
(b) suffering from a disease or defect of the mind (not everything a Dr. says is a disease qualifies!)(honor killing- not due to a disease or defect of the mind)I------------------------------------------I
                             anti-social/sociopath                              psychosis
                                     not enough
i) clear symptoms
ii) medical community recognizes as a criminal defense
iii) condition brought on by D?
iv) easily feigned?
v) how frequently invoked- floodgates
vi) policy
(c) D does not know:
(1) nature and quality of his act (think you are cutting a melon, but its someone’s head)
(2) OR that it was wrong (that D could get in trouble)(know you are cutting someone’s head open, but don’t know why it’s wrong(legally OR morally wrong)
· State v Crenshaw- thought his wife was messing around and he beat her unconscious, stabbed her, and cut her body up with an axe. Tried to claim he was following the Moscovite faith.  Defense not allowed because society said killing in wrong (not using D’s idea of what is wrong)
· Yates- called the police and said she was sorry- know what she did AND knew it was wrong
iii) Common Law add-on #1- irresistible impulse (because of the defect)-“policeman at elbow” standard
-D knows what she is doing and that it is wrong but can’t help it because of a mental defect
iv) Common Law add-on #2- deific decree- God tells D to do something and God is above the law (D must have a mental disease defect and jury has to believe it!)
· Cameron- stabbed his step-mom 70 times- though she was an supposed to kill her because she was evil and God told him so
d.) MPC 4.01
i) D is presumed to be sane
ii) D must prove:
(a) at the time of the conduct
(b) disease or defect of the mind
(c) D lacks “substantial capacity”  to
(1) “appreciate” criminality/wrongness of the conduct (cognitive prong- contains both 1 and 2 of C/L rule)
(2) OR conform conduct to requirements of the law (volitional prong)
iii) Blake v US- told his server he was going to rob a bank.  Went to court on another matter the same day.  Judge gave the Davis standard (M’Naghten) but this was too narrow since sometimes he is sane and sometimes he is not.  Under M’Naghten “know” means always and D did not meet this standard.  MPC applied.
e.) difference between MPC and C/L
i) substantial capacity v know- matter of degree
ii) appreciate= knowledge infused with emotional understanding
iii) 1 and 2(cognitive)= 1 in MPC (both prongs are combined in MPC)
iv) conform- volitional prong in MPC
-Baker- killed her aunt- was a paranoid schizophrenic.  She is in trouble under the C/L and M’Naughten, but has hope under MPC
f.) Insanity defense is completely separate from the prima facie case- insanity does not negate mens rea!
g.) Doctors do not decide if a party is insane.  Their findings are a factor, but insanity is a legal construct.  We want to keep it narrow.  Look at:
i) medical evidence
ii) clear symptoms/history of illness
iii) diagnosis/treatment
iv) too many people can claim (PMS)- floodgates
v) brought upon yourself
vi) stigmatizing people
h.) US v Lyons- swing back the other way and got rid of the volitional prong because 1) can’t tell if D can’t control himself or simply chooses not to, 2) fabrication too easy for D’s, 3) most who are insane will fail the cognitive prong, so no need for the 2nd prong.
i.) CA and federal courts use M’Naughten
3.) Diminished capacity- partial defense because unable to form the intent for the crime 
a.) Brawner- twinkie defense- dropped M1-M2- CA dropped it after this case
b.) if the defense is allowed, an expert can come in to present evidence about diminished capacity.  D can always try to negate mens rea but they like the defense because they can bring in an expert
c.) (1)Majority- how it works
i) Brawner- drop specific intent crime down to a lesser included general intent crime i.e. murder 1voluntary manslaughter/murder 2 (CK THIS????)
ii) not capable of premeditation because of mental defect(vol man is specific intent, but no premeditation but murder 2 is general intent- verify!)
iii) works like voluntary intoxication (you can control when you are intoxicated and use that to negate mens rea so why shouldn’t you be able to when you can’t control it)
d.) (2)Clark- diminished capacity is no defense- 
i) all or nothing- insanity or no defense
ii) concern that this is hocus pocus
iii) dissent- you can still institutionalize someone who gets a DC defense
e.) (3)MPC- 4.02- works with any crime- does not need to have a lesser included general intent crime!
i) general intent crime (recklessly- because of mental condition, cannot realize the risk posed) NO crime!- full defense here
ii) specific (purposely/knowingly)  general?? (CK this!)
f.) Insanity v diminished capacity
i) DC- don’t have mens rea/can’t form because of mental defect
ii) have mens rea- formed from a sick place
4.) Intoxication NOT a defense at common law- ecclesiastic court- church court
a.) Voluntary- works like diminished capacity- couldn’t form mens rea
i) not a defense to general intent (reckless acts- drunk driving, battery, assault)
ii) can drop a specific intent (P/K) down to general intent
iii) if intent formed BEFORE drinking- plan to rob a bank but need liquid courage- NO defense
iv) have to drink enough because intoxication MUST impair faculties- BAC, how much, over how long, D’s conduct according to others, D’’s ability to recall
b.) Involuntary- full defense- (can work like insanity if D does not realize what he is doing because of the intoxication)
i) spiked drink
ii) forced to take it
iii) pathological effect 2.08(4)(c)-take a drug but it doesn’t work like it should- unexpected effect
-can’t say you took sunshine, not knowing what it was-didn’t know what to expect- can’t use defense
- took an aspirin but it acts like LSD
c.) How do we know if it is a specific or general intent crime?
i) does it require a particularly sophisticated level of intent
ii) “assault with intent to” used to be specific intent, but not general
iii) make an argument
iv) premeditation v just punching someone- not a lot of thought- no D for punching- just using your body)
v) no lesser offense for bank robbery
vi) may also require that the effects of the intoxication are permanent
d.) MPC- just like common law invol
i) policy reasons- can drop specific to general intent
ii) CANNOT drop general intent(reckless or negligent crimes) to no crime
iii) only time MPC does not care about mens rea
e.) Syndromes- from class project
VII) [bookmark: _GoBack]Rape- only 1 question MCQ on exam
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