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PUNISHMENT

Why do we punish

1.Retribution

· Need to punish individual – payback – looks backward

· Based upon vengeance – you owe society bc you violated something – you deserve to be punished
· Problem: no justifications that it will promote the greater good – legitimizing vengeance – relying on emotion 
2. Deterrence

· Cost/benefit analysis – make the costs of committing the crime bigger than the benefits
· Forward looking type of punishment
· General deterrence – everyone will look and wont want to be punished
· Special deterrence – specific criminal wont want to commit the crime again
· idea that those w/ the most to lose are those who think about the crime – white collar crime

· Problem = assume criminals are rational
· Some ppl (Emanuel kant) think deterrence is wrong – immoral to hold ppl to high punishments in order to teach others a lesson
3. Rehabilitation 

· Instead of punishing, make them better ppl
· Problem = assumes you can make them better or if the can get better
· Another issue re funds – can we afford to make them better
4. Incapacitation 

· Want to stop them from committing more crimes so put them in prison
· Problems: lots of resources – can be ineffective – can still commit crimes in prison 
Regina – stranded on boat – kill one person to eat him bc starving – had to punish them bc of retribution 

Bergman – rabbi defrauding – had nurseries and committed medical fraud – punish bc want to deter and retribution 
Problems if we criminalize too much

1. Discriminatory prosecution

· Only prosecute 2% of crime – up to prosecutors discretion to chose what to prosecute and what not to

2. Endangers disrespect for the law

3. Limited resources and we have to pick what we prosecute 

Malum in se – wrong in itself 

· We know things are wrong by just growing up
Malum prohibium – things that we prohibit in society 

· Ex – driving offenses, paying taxes
Mochan – d calls victim and says horrible things to her – court finds d guilty of misd

· Problems w/ this case: notice bc who knows whats a crime; 
· Invasion of legislature – they should create the law, not the judge
McBoyle – man steals plane – charged w/ statute of stealing moving vehicle but ct says that moving vehicle doesn’t include planes - 

· Have to give notice
· Rule of lenity – if statute can be read 2 ways, rule for d – part of presumption of innocence 
ELEMENTS OF CRIME

· ACTUS REAS + MENS REA [circumstances + result ]
ACTUS REAS

Criminal acts comes in 2 shapes

1. Positive actions – you affirmatively did something – has to be voluntary

- prosecution will try and stretch the actus reas 

2. Omission – a failure to act

Voluntary requirement

Important bc need to have a reason to punish

The following are involuntary
1. Reflex or convulsion

2. Bodily movement during unconsciousness or sleep

3. Conduct during hypnosis or resulting from hypotonic suggestion

4. Bodily movement that otherwise is not a product of the effort or determination of he actor, either conscious or habitual 

· Everything else outside these 4 listed will be considered voluntary 

· Actions done by habit are still considered voluntary acts

Martin v state - Cops take drunk d in public then charge him w/ public intoxication – him going in the public wasn’t voluntary – cops took him there – case is dismissed 

Newton – founder of black panthers, shot in the stomach – claims he lost consciousness and shot the officer back – remanded to trial bc jury should be instructed of consciousness defense 

Decina – d driving and has a epilepsy act and crashed – if he knew he was epileptic then he can be charged – pros is stretching out the actus reas

General rule re omission: no duty to help or rescue

Why we have this rule:

· Rational: 

· Fear of retribution – making matters worse – freedom of rt to act

· Deflecting responsibility from the real perpetrators

· American way - Don’t have to help others, just don’t hurt them

Exceptions that create a duty

1. Statute creates a duty 

2. Status relationship

· Parent-child; wife-husband; master-apprentice; shipmaster to crew and passengers; innkeeper and customer 

· You gave up your liberty so you have some kind of responsibility to help

· You have to know the relationship – have to know it is your brother or child

3. Assumed contractual duty

· Security guard, doctor, nurse, teacher

4. Voluntarily assumed care of another and prevents others from rendering aid

a. If you start to help someone – cant just stop – have to continue 

5. In some jurisdictions, where you put the victim in peril then you have a duty to rescue 

a. Can be intentional or accidentally put someone in peril – still have to help 

Pope – takes in mom and daughter – mom due to mental illness abuses and kills infant – d being charged w/ child abuse – ct rules not enough evidence to show that d took responsibility of child

Barber – pulled life support and patient dies – argument of whether this was an affirmative act of pulling the plug out or if it was an omission bc failed it keep it plugged in

MENS REA

· there needs to be some kind of intent – some kind of viscous will
Levels of Culpability

1. Purposely – goal or aim 
2. Knowingly - Practically/virtually certain 
· Jewell doctrine

3. Recklessly

· Conscious disregard of a substantial and unjustifiable risk – they realized the risk

· This is a subjective standard 

· this is the default level – if statute doesn’t state mens rea level then its recklessness  - this is the minimum and not neg bc we have punishment 
· can use the Jewel doctrine to bump up from recklessly to knowingly 

· this is the default if no mens rea stated in the statute 

4. Negligently

· D should be aware – when a reasonable person would be aware

· Objective standard 
5. Strict Liability  - no mens rea
· Specific intent = purposely – did you have an intent for further purpose

· General intent = recklessly – did you have an intent to do the act

· Proving mens rea – circumstantial evidence – what they said, how they do something, motive 

· Can have difft mens rea for difft elements of the statute 

· Don’t have to prove motive – that is not part of intent 

Jewel Doctrine (also called the Ostrich doctrine)

Jewel case – transports weed in car from mexico to US but claims that he didn’t know there was weed in the care

Jewel doctrine – subjective - if you have a strong suspicious but you deliberately/affirmatively avoids confirm his suspicions - then you are just as guilty - fulfill knowingly mens rea
Regina v. Cunningham – d pulls gas tank out of house – gas leaks into mother in laws house – ct gave instruction to jury that malicious means wicked – need conscious disregard - ct remands bc of wicked word ji

Hazelwood – caused ship to spill out – committed negligently but still found guilty of misdemeanor – dissent argued that in criminal cases, you need more than negligence bc you are punishing someone – need more culpable mental state

Santillanes – dad accidentally cuts kids throat – no misd bc need criminal neg – punish conduct that is morally culpable 

Regina v. Faulkner – goes to steal rum, lights match and causes ship to go on fire – pros trying to use steal rum mens rea to found him guilty of the fire – ct disagrees and says you need a separate mens rea for every crime
STRICT LIABILITY 
· No mens rea requirement – you do the act, the harm occurs and you are responsible  - don’t need to know you are doing something wrong 

· Ex: speeding

· Idea that this came about when we had industrial revolution and there were things that could hurt our society  - burden on system for proving mens rea 
· If don’t have mens rea language – then its not SL – default is reckless

· Vicarious liability is strict liability – responsible for other’s acts

· To challenge – d will prove a good faith defense 

Things to look at whether sl or theres a mens rea requirement 

1. Public welfare offenses

· Liquor sale, food and drug regulations, misbranded articles, violations of antinarcotic acts, criminal nuisances, violation of traffic regulations, violations of motor vehicles laws, violations of general police regulations

2. Involve high risk to safety and health 

3. Regulated industries

4. Penalties are usually small

5. # of cases 
Baliant – selling derivities of opium – d claims he didn’t know – ct said it didn’t matter – very harmful for society so we are willing to punish even w/o mens rea 

Dotterweich – mislabel drug labels – pharmacy claims it was a mistake – ct says it is SL – want to protect the public

Morissette – picked up metal cases that were old govt bomb shells – d claims he didn’t know he was doing something wrong – they were sitting there for 10 yrs – statute unclear and sc says its not sl – giving the reckless mens rea – Jackson responds saying that we need to imply an intent

Staples – d guilty of unregistered automatic – d claims he didn’t know it was an automatic and needed to register it – bc such a high penalty, ct doesn’t give sl

Guminga – cops go undercover and waitress gives minor alcohol – owner charged due to vicarious liability – ct doesn’t give owner sl bc of due process – he wasn’t aware of the waitress

Tracy Lords case – adult video w/ tracy where she was a minor – production co says they didn’t know she was underage – this shouldn’t be sl but pros arguing it is – there is leg history here bc statute changed around – ct comes to a middle ground here saying the burden of proving no mens rea is on d rather than pros – like a sl crime w/ a good faith defense – also comes w/ a 10 yr punishment so dont want it to be sl

Baer – d speeds but blames it on curise control – pros stretches actus reas saying act occurred when began driving the car

MATERIAL V NON MATERIAL 
Material v. nonmaterial (jurisdiction mens rea)

· Material element = you need to know in order to be guilty of it

· If material and d didn’t know – then d has a defense 

· Jurisdiction or nonmaterial – you don’t need to know and can still be found guilty

Figuring out whether material or non-material

1. Language of the statute 

2. Legislative Intent

3. Policy/common sense

Marrero – d thought he was a peace officer so he could carry a gun – d misread the law and ct held that misreading the law isn’t a defense 

Weiss – d captured the kidnapper – thought he could do that and not against the law – here you had to know that you had the authority and d didn’t know that – it is like mistake of fact – they have a defense

Liparto – food stamp case – to knowingly use food stamp in an unauthorized manner – argument of where knowingly plays – whether only to use the food stamp or to know you are using it in an unauthorized manner

Regina – charged w. destroying prop of another – d thought that it was his prop – this is a defense bc its not wrong if you ruin your own prop 

MISTAKE F FACT AND MISTAKE OF LAW 
Mistake of Fact

· Can be a defense if element was material 

Regina v. Prince – d took child age 16 away from father w/o his permission – default mens rea at reckless – but d argues that he didn’t know she was 16

· Circumstances of statute here: unmarried, w/o consent and underage 

· Ct determines that knowing her age was not material

Feola – d charged w/ conspiracy and assault of a fed officer – drug rip off scheme w/ undercover cops – d claims that he didn’t know he was assault a fed officer – he was just assaulting someone

· Ct says that mistake of fact doesn’t matter here – part of statute wasn’t material

Mistake of Law 

· Misreading the law isn’t a defense – or else everyone else would say that

· General rule: no mistake of law defense
Exceptions to general rule

1. Negate element of offense

· You need to know you are doing an unauthorized act 

· Weiss – knowingly kidnap is an unauthorized manner – if think its authorized then cant be guilty – no mens rea 
2. Estoppel theory

· Statute written wrong – then you don’t have proper notice

· Judicial decision – ct reverses a decision and d not aware of it – this is a defense

· Administrative order – atty general issues opinion than later changes it

· Official interpretation – highest level issues an opinion than reverses it

· When you get advise from a lawyer and he gives you the wrong info – it negates the element of the crime

3.   exception – Lambert exception 
· Regulatory offense

· No notice

· Failure to act
· Lambert – d a convicted felon – didn’t know she had to register – ct agrees and says that d didn’t need to know – have the lampert exception – see above

Cheek – he had filed taxes before then stopped bc thought it wasn’t required – ct didn’t believe him – said you knew you had to pay taxes

HOMICIDE

Homicide – unlawful killing of anther human being 

· Homicide divided based on mens rea 

· No contributory negligence

Murder One   - Premeditation 
· Carroll standard – purpose to kill – no time is too short for premeditation 
· Any “cool deliberate thought” even if formed in seconds in 1st degree murder
· Guthrie Standard – purpose to kill + prior calculation and reflection
· Anderson approach – similar to Guthrie – court looking at:

· 1. Planning 
· 2. Motive 
· 3. Manner

Carrol –  d in army, comes home and starts arguing with wife – wife had psychological problems -  d killed his wife – ct said picking up his gun and shooting is enough for premeditation 

Guthrie – works in fast food- employee smacks him with towel on nose – he kills – ct says this wasn’t premeditation – Caroll standard too broad

Anderson – man stabs girl 60 times – uses Guthrie approach – no premeditation here – 2nd degree 

Cout looking for 1. Planning 2. Motive and 3. Manner  - defense argues d was drunk so no premeditation and it was an overkill 

Murder Two – Malice 
· 1. Intent to kill (more purposely or knowingly)

· 2. Intent to cause gross bodily harm
· 3. Gross recklessness (implied malice)

· 1. Is it reckless or negligently disregarded risk 

· Reckless = d conscious

· Was d aware of substantial and unjustifiable risk

· Conscious disregard

· Gross – Hand Formula

· social utility v. magnitude of harm  

· social

· 1. Benefits of act

· 2. Alternatives 

· look at what are the benefits of the activity and what are alternatives to that activity 

· magnitude of harm

· 1. Risk of harm 

· 2. Forseeability  - how much of a risk are you taking 

· If gross then it is murder 2
· If it is not gross and mere recklessness then it is involuntary manslaughter 

· 4. Felony-murder
Malone – playing Russian roulette – there is a chance that one will die – 2nd degree murder – knew it was dangerous

Fleming – d drunk driver and kills someone – saying he was so drunk and he couldn’t have consciously disregarded the risk – ct says he must have realized the risk at the pt of drinking – stretching out mens rea - states argument stronger if he had a previous dui – 

Manslaughter – killing of another w/o malice 

Voluntary Manslaughter = Heat of Passion 
· 1. Actual heat of passion
· Subjective standard 

· 2. Legally adequate provocation 

· Categorical = Adultery or extreme assault  (objective)

· Reasonable person (subjective)

· Camplin - w/ ds objective characteristics (majority approach)

· Casassa/MPC - w/ ds emotional characteristics (minority approach)

· mere words still not enough 

· 3. Lack of cooling time 

· Long smoldering – didn’t really cool down – just got angrier

· Rekindling  - something happened that triggered your anger again

· Model Penal Code – Extreme Emotional Disturbance
· 1. Act under the influence of extreme emotional disturbance - subj
· 2. A reasonable explanation or excuse - obj
· Re mpc – don’t need provocation or cooling time
Why do we give a break to ppl acting in the heat of passion

· Frailty in the heat of passion

· Acting off emotion and not thought

· Reacting to another moral wrong – they had it coming
· Human nature
Girouard – wife taunts husband and husband kills her – found guilty of 2nd degree but trying to argue voluntary manslaughter – ct says no bc these were mere words – no provocation defense 

Maher – man sees wife and man come out of woods – shoots man – cant use categorical approach – but ct uses the reasonable person approach – idea that reasonable ppl don’t kill but do things when in the heat of passion

Casassa – girl rejects d and d kills her – ct uses mpc – cant find a reasonable expectation or reason for ds acts – says a reasonable person who is emotionally disturbed like that wouldn’t act that way

Camplin – 15 yr old finds man who sodomized him – kills him – ct looks at what reasonable personal would do w/ similar characteristics – age, gender, size

Bordeaux – d hears man raped mom – later that night he kills the guy – ct rules d went through cooling time – cant be voluntary manslaughter

Involuntary Manslaughter  = gross negligence 
· Negligence
· Should d have realized the risk – would reasonable person know

· Gross – Hand Formula – same formula as in murder 2
· Difft than 2nd degree of murder bc no malice here 
· If only neg – then inv mans – but if also reckless then can bump up to murder 2

Model Penal Code – negligent homicide
· not gross but only negligent 
· can be far lesser punishment

Dangerous Instrumentality 

· When using dangerous instrument – automatically say its gross negligence 
· High magnitude of harm
· Only works for involuntary manslaughter
Welansky – d owns a club and exits were blocked – boy lights match to turn on light and place goes on fire w/ lots of ppl dying – ct finds owner of club liable for involuntary manslaughter – gross negligence – he should have realized 

Hall – skiing case – fast skier bumps into and kills another skier – ct uses hand fomula – a really serious harm can occur – can prove he knew or should have known the great harm

Williams – parents don’t take care of kid when hes sick – kid dies – charge him w/ involuntary manslaughter – parents didn’t intend to harm child just scared of US system and were Indian w/ little education– points out problems re gross negligence 

FELONY-MURDER
Guilty of murder if d caused the death during the commission of and in furtherance of a felony

prosecution doesn’t have to prove that d had the intent to kill
· Certain crimes it is automatically murder one: barkrm
· B = burglary

· A = arson

· R = robbery

· K = kidnapping

· R = rape

· M = mayhum (ripping off part of body)

· Idea that it deters ppl not to commit one of the barkrm crimes 

· Everything else is murder two
Arguments for Felony-Murder 

· historical

· already up to no good

· want felons to be careful 

Arguments against Felony-Murder

· Unattached to culpability – no malice for murder
· Bad luck doctrine

· Based upon assumption that certain felonies cause death

· Historic assumption that no longer exists – don’t always want to punish

· England  – country who came up w/ f-m rule has abolished it

Limitations to Felony-Murder Rule

· Inherently dangerous felony

· Abstract – will death occur in all circumstances where felony occurs
· As committed – it occurred in this situation 
· Independent felony – merger rule
· If have to prove malice for the inherently dangerous felony then cant use the f-m rule
· Have to prove malice anyway – so cant use f-m rule
· If final goal is to kill then its not an independent felony
· During course or in furtherance of a felony

· Timing of felony

· Begins w/ planning and ends w/ escape
· Who did the killing

· Agency theory

· As long as death caused by one of the felons, all felons will be held responsible
· Don’t use agency theory of police officer kills bystander
· Proximate cause – links to ds actions 
· was it ds actions that led to the killings
· Provocation act/Vicarious liability doctrine

· Felon creates an atmosphere of malice by shooting a gun or provoking ppl to shoot - Conscious disregard of ppls lives
· Just pulling out a gun isn’t enough for this doctrine 
· Who is killed

· If co-felon dies, in ca f-m still applies to the rest of the felons
 Felony Murder Rule re Death Penalty

· Need to show
· 1. Major participation
· 2. Reckless indifference to human life
Unlawful Act Doctrine or Misdemeanor-Manslaughter Doctrine

· when committing anything other than a felony and someone dies – automatically involuntary manslaughter
· limitations

· Proximate Cause – misd has to be a proximate cause

· Regulatory Offenses

· Dangerous (malum in se) – has to be a dangerous misdemeanor

· Same criticisms of f-m rule  

Regina – d puts house on fire to collect ins – then son dies in the fire – ct says this was a dangerous felony and bc someone died – he should be held liable – apply f-m rule
Phillips – 8 yr old has eye cancer – doc says pay me 700 and I can cure her – girl ends up dying – ct doesn’t allow extension of f-m rule bc this wasn’t inherently dangerous – pros tries to argue grand theft but ct rejects this – (on remand they hold doc guilty)

Stewart – mom goes on a cocaine binge – neglects child and child dies of starvation – use f-m and apply as committed to prove that inherently dangerous activity 

Hines – felon tries to shoot turkey but shoots friend – felon not supposed to carry firearm – ct says activity here is dangerous – use f-m rule to convict of murder

Smith – dad beat child and child died – underlying felony here is assault which merged to the death – cant use f-m

Gills – d robs and escapes – as driving away kills someone – ct uses f-m doctrine

Heinlin – d all commit rape – victim slaps one d and that d kills her – ct rules other felons not guilty of murder bc unanticipated events of victim (argument that ct got it wrong)

Cabaltero – during robbery, one of the felons shoots someone, the other felon shot that felon who shot – all living felons liable for that felons death

Canola – robbery – victim shoots at ds – victim and one of the ds die – ct uses agency theory to have felon be liable for murder of the victim and but don’t hold liable for co-felon

Tison – sons help dad escape from prison – promise that no one will get hurt – car breaks down – steal a car and dad shoots and kills whole family in car – sons case at most would get involuntary manslaughter – but by using f-m rule bc underlying crime kidnapping or robbery, the can get first degree murder – ct takes case whether they can get death penalty – need to show 2 prongs: 1. Major participation and 2. Reckless indifference to human life –ds get life in prison 

CAUSATION 

1. But for – actual cause
· Any link in the chain of causation – something d did led to the death

2. Proximate Cause – Legal Cause - “sufficiently a direct cause”
- The harm is foreseeable – objective standard

- did they do enough to cause the harm 

Intervening Act

· Foreseeable 

· How foreseeable is the intervening act

· If act so extraordinary – then superseding act

· Control/Policy (purposes of punishment)

· Includes who we want to punish – who do we want to hold responsible

· Actus reas and mens rea enough for causation 
· Jury decides re causation 
· Transferred intent – meant to kill x but killed y – still liable – have actus and mens rea
· Common law: punished for harm you caused 
· Model penal code is difft – only liable for your mens rea – what you intended to cause 
· Eggshell rule – take p as you find him
Acts of Nature

· If routine – then foreseeable and doesn’t break the chain of causation

· Extraordinary – then superseding and does break the chain of causation

Medical Care
· Neglect – malpractice – foreseeable – doesn’t break chain of causation

· Intentional maltreatment – not foreseeable – breaks chain of causation 

Additional Perpetrator

· Related – doesn’t break chain
· Unrelated 

· If one stabs and the other shoots – are they related to the death or unrelated – do we hold both of them guilty for the same crime or guilty for separate crimes 

Victim acts

· Free and voluntary

· control – did the victim have control or did d

Joint Enterprise – drag racing, Russian roulette 


- if theres mutual encouragement then both ds are liable 

Acosta – high speed chase – helicopters collide – ct found that ds actions were a cause of the crash – ct says can forsee these things happen when there is a high speed chase

Arzon -  d caused fired on 2nd floor – firefighters come but one dies due to a difft fire on the 5th floor – ct rules he is the but for cause – forseeable that firefighters would come

Kibble – leave drunk victim on the side of the road – gets hit by a truck driver – ds who left him on the side of the road are guilty

Deitsch – warehouse fire – exits were blocked – ppl died – ct holds co liable saying this could have been forseen 

Warner – plant blew up – even though they knew chemicals were dangerous – ct says they are not guilty bc don’t know what caused the fire – could have been an intervening act – argument that they didn’t get responsibility due to policy – this is a huge co that employs lots of ppl

Campbell = victim has sex w/ ds wife – d sells victim gun – victim shoots himself  - d not guilty – victims acts were free and voluntary 

Kevorkian = helps ppl kill themselves but the last step to the death is in the victims hand – so they have control – hence not murder but made new law of assisted murder

Stephenson – kidnaps and rapes girl – girl takes poison to rid her of the misery – she dies – hes convicted of second degree murder – d guilty bc victims acts weren’t free and voluntary 

Root v McFadden – both drag racing but in Root, the racer dies where as in McFadden a 6 yr old dies – in Root other racer not convicted of murder but in McFadden they are – this is where you bring in policy, a 6 yr old died 

Atencio – Russian roulette – one dies – ct finds ds guilty – mutual encouragement in a joint enterprise 

 ____________________________________________________________

ATTEMPT

Actus Reas plus Mens Rea but no result 

Inchoate crimes – haven’t been completed 

Mens Rea

· Purpose

· haven’t really done anything yet so better be sure about their mens rea
· Mpc: knowingly

Acturs Reas

· 1. 1st step = not enough 

· can change their mind – not an efficient use of law enforcement resources 

· 2. Last Act approach (Common Law Standard) – Eagleton Test 
· Argument that this is too late – act might occur – mens rea has already developed 

· Good: Easy to administer
· Bad: way too late; pretty sure of your mens rea 
· 3. Dangerous Proximity Test (Holmes)

· Factors: close to success

· how much have you done and how much is there left to be done

· 4. Unequivocal intent 

· Res ipsa loquitor 

· Theres really no actus reas here- as long as we know your purpose , your intent is enough 

· if your actions show what your intent is there that is all we need

· Idea that no separate mens rea or actus reas test – they blend

· 5. Substantial Step (Strongly corroborative of intent) [mpc test]

· This sounds like dangerous proximity 
· Strongly corroborative of intent – sounds like unequivocal
· Want substantial step plus want to make sure of your intent
Abandonment Defense 

· Under common law- no abandonment defense bc all elements have been met
· Mpc has an abandonment defense 
· Mpc – to have abandonment

· 1. Need to stop/abandon your criminal efforts

· 2. Complete and voluntary 

· Not Voluntary if it is motivated by fear of getting caught 

· Not to postpone until its easier or you have an easier victim

· ca – punishment is half for attempt of actual crime
· fed cases – same punishment 
· if you don’t have to have the mens rea for the completed crime, then you don’t need to have it for attempt – like statutory rape 

· Dunne case – attempted rape and was underage – still convicted of attempted statutory rape 

· cant have attempted involuntary manslaughter – inv mans includes negligence and can have a purpose of negligence 

Smallwood -  d knows he has HIV and rapes women – not enough mens rea for attempted murder – mr has to be purposefully

Craft  - cops following him- he takes gun out and starts shooting – says he just wanted to scare the cops – found not guilty of attempted murder – no purpose of murder 

Rizzo – drove around trying to find payroller to rob – had the mens rea – but they never found the guy – but there was no actus reas here – trying to draw line btwn preparation and attempt

McQuirter – d black man in AL following white woman – charged w/ attempted rape – idea that ct uses the unequivocal test – only intent black man would have would be to rape the white woman

Jackson – bank robbery doesn’t work out – plan another one and informant tells cops – have mens rea but actus reas a problem bc 2nd bank robbery didn’t happen – ct still convicts of attempt – uses the substantial step plus strongly corroborative intent – no other reasons to have guns and handcuffs

Johnson – goes to rob a gas station – clerk gives him $50 and d says nevermind – under common law no abandonment defense – but even under mpc – can say no defense bc looking for a better opportunity – postpone 

McNeal – d goes to rape girl but girl pleads and d lets her go – bc ct not satisfied that this is completely voluntary – still convict d of attempted rape 

Ross – similar to McNeal but gets the abandonment defense – this ct was persuaded that it was voluntary on ds part 

______________________________________________________________________-

IMPOSSIBILITY 

· Legal Impossibility – then no crime

· Defense  - guilty of no crime 

· I put my hand in someone’s pocket and nothing there – nothing illegal about putting my hand in someone’s pocket 
· Factual Impossibility – guilty of attempt 

· No defense – guilty of attempt 

· I put my hand in someone’s pocket but nothing there to steal – impossible for me to steal something 
Mpc – defense 

· impossibility is no defense if the circumstances were as d believed them to be

· mitigation – unlikely to cause harm – then might give him a break
· Does this guy get a break? – talk about punishment here

· First evaluate part one then give him a break w/ part two 

Legal impossibility v Mistake of Fact/Law

· mistake of fact = defense; mistake of law = no defense

· mistake of fact = didn’t want to commit the crime, no purpose

· legal imposs = defense; factual imposs = no defense

· factual imposs = wants to commit the crime but the circumstances made it impossible for him to do so

· opposite

Jaffe – gets stolen cloth – doesn’t know its stolen – uses legal impossibility – nothing wrong about getting cloth 

Dlugash – d shoots guy who is already shot – no evidence whether he was in fact dead when d shot him – attempted murder – have the mens rea and the last act – ct says this is factual impossibility – ct wants to deter ppl from shooting ppl 

Berrigan – d writing letters from prison – cant send them out w/o warden approval – but warden knew here even though d didn’t know that warden knew – have mens rea and last act – but gets off both w/ legal and mpc approach – he cant commit crime if warden knew

ACCOMPLICE LIABILITY 
For exam – start w/ most culpable person
Multiple Participants 

· everyone who aids and abets are responsible

· making someone else an instrument – if you force them to comply and commit crime then they aren’t guilty

· accomplice not a separate crime – you are simply guilty of the crime 

Participants 

· Principal in the first degree – person who perpetrated the crime

· Principal in the second degree – someone else on scene

· Accessory before the fact – person who helps command plans ahead of time

· Accessory after the fact – helps conceal the crime – might or might not know of the crime ahead of time

· Modern law doesn’t distinguish btwn these distinctions anymore – same punishment for all except accessory after the fact
Elements:

Actus Reas

· Help

· Mere presence not enough unless it was worked out ahead of time for you to be there 
· Encouragement or mere words of encouragement can be enough
· The principal does not need to know that you intend to help
· need some kind of prior arrangement 
Mens Rea

· Knowingly Help

· Purpose for crime to succeed 

· Some jurisdictions take mens rea down to knowingly for more serious crimes
Corollaries for Mens Rea

· You are responsible for the natural and probable cause

· Elevates level of culpability – responsible for other co-felons crimes 
· Strict Liability

· if principal doesn’t need to know element then neither does accomplice
· Negligent Crime 

· Accomplice needs same mens rea as principal – here its only negligence 
Unforeseen Crimes

· If crimes similar – for ex go to a store to rob them and co-felon robs customers – then all felons are guilty for both crimes 

· But if go to the store and co-felon rapes someone – then not liable for that 

· Luparello – liable for foreseeable crimes 

Statutory Rape – jurisdictions split – if you set up friend w/ someone under age – friend will be guilty of statutory rape whether he knew or not – should you as an accomplice also be liable if you also didn’t know

Model Penal Code – 
· Mens rea is purpose for accomplice liability

· Covers reasonably foreseeable events

Hicks – 2 Indians and one shots the white guy – d convicted of aiding and abetting – d never said anything to the shooter – there were no facts here that encounter was the result of any previous arrangements

State v Galdstone – undercover cop – weed map – d charged w/ aiding and abetting – nexus btwn d and person he is aiding and abetting is missing; nexus = purpose; 

· No venture here – doesn’t seek to make the crime succeed

Us v Fountain – inmate gives another inmate a knife – kills guard – discusses taking down mens rea to knowingly for more serious crimes

Luparello – ds lover leaves – asks friends to find out where lover is – go to lovers friend and end up killing him – cts says d is responsible for the killing – its foreseeable – dissent says it was stupid but should only get involuntary mans – court expanding accomplice liability to foreseeable crimes
Wilcox – black musician goes to UK and performs when he wasn’t supposed to – publisher writes article about him – goes to concert and claps – ct says accomplice liability 

Tally – ppl trying to kill victim – d knows about a telegram to warn the victim – d doesn’t let the telegram go through – d charged with crime bc he knowingly tried to make the crime succeed – doesn’t matter ppl killing victim didn’t know

CONSPIRACY 

· Agreement btwn 2 or more ppl to commit a crime 
· Incoharent crime – haven’t completed the harm (like attempt)
· Diff then accomplice bc conspiracy is a separate crime

· Don’t like conspiracy – more ppl involved the more likely crime will occur 
· Can capture everyone through conspiracy
· Simple don’t like criminal organizations like gangs and mobs
Elements 

1, Actus Reas

· Agree

· Don’t need written agreement – can simply nod – express or implied
2. Mens Rea

· Knowingly/Intend Agree

· Purpose for crime to succeed 

· Direct evidence
· Indirect evidence  - stake in the venture argument (Hand argument)
· 1. grossly inflated charges
· 2. No legitimate use
· 3. volume of business – disproportionate volume for the illegal case
3. Overt Act
· Want something more than just thoughts 
· Not all cts have this overt act as an element 
· Some act that conspiracy is going to occur – any act – act doesn’t even have to be illegal – any act by any conspirator
Parties – 2 or more parties 

· Gebardi Rule
· Protected victims don’t count as part of the conspiracy 
· Wharton Rule 
· If a crime by definition needs 2 ppl then cant call it a conspiracy
· Bilateral Rule v Unilateral Rule
· Unilateral = as long as you have one person who believes the other person will conspire w/ him – that is enough for a conspiracy charge
· Have intent, that’s all you need = mpc
· Bilateral Rule = majority approach – fed/ca
· Have to have 2 ppl capable of committing the crime - 2 guilty minds
· Having an informant involved is not conspiracy
Alvarez – guy loading truck – informant says will you be there when package unloading – d nods his head – liable for conspiracy 

Gebardi – Mann act – cant transport woman – ct says no conspiracy bc woman didn’t count here – act supposed to protect the women

Garcia – woman asks informant to kill her husband – ct rules no conspiracy here – Wharton rule – but an be charged of solicitation 

Lauria – answering service w/ known prostitutes using service – no conspiracy bc he had no purpose for the crime to succeed 

MJ Indictment – prosecutors can lay out all of the overt acts to tell a story – makes their conspiracy argument much stronger 

Co-Conspirator Liability – Pinkerton Liability 
· Automatically responsible for all crimes by your co-conspirators in furtherance of the conspiracy 
· doesn’t matter whether you knew of the crime, whether you intended for it to occur 
· If crime doesn’t help conspiracy – co-felons cant be liable for the crime 
· Not liable for any crimes occurred before you joined the conspiracy 
· MPC – don’t have co-conspirator liability – have to prove aiding and abetting to be liable for those other crimes 

Scope of Conspiracy 

· Wheel conspiracy
· have to link together all the ppl – show some kind of interest in the venture – if show they are all linked – then can be one big conspiracy 
· Chain Conspiracy

· Everyone part of one big conspiracy
· Even if have competitors – can argue that chain needs those competitors in order to stay in the business
· Combination (Kotteakos)
Leaving Conspiracy 
· 1. Abandonment/Withdrawal

· Notice to co-conspirators and the police
· Stops Pinkerton liability 
· 2. Renunciation – not available at common law only mpc
· Thwart the conspiracy – stop conspiracy from occuring
· Complete and voluntary abandonment 
· Excused from the whole conspiracy 
· Hard to get out of 
Pinkerton – 2 brothers who were moon-shiners – Daniel claims he can be guilty of conspiracy but not of the actual crime bc when his brother did it, he was in jail – ct says that he is guilty – co-conspirator liability
Kotteakos – decided by Rutledge (dissent in Pinkerton) – narrows co-conspiracy liability – loan broker case w/ 32 ppl charged – pros claiming one big conspiracy and everyone should be liable for all 32 crimes – ct rules that there were 32 separate conspiracies – no common venture here – d only cared about his own conspiracy 

Anderson – ds refer women to doc for abortions – ct rules that this is one big conspiracy -  if all those didn’t refer ppl to doc then he wouldn’t stay in business 

Bruno – drug case w/ manufactures, middle-men, sellers – ct rules this is one big conspiracy – chain conspiracy – little guy on the bottom guilty of all the crimes on top

Borelli – similar to Bruno but w/ lots of middle men – d claiming not one big conspiracy bc claiming im conspiring w/ my competitors – ct rules that you need these competitors for the big guys to stay in business – one big conspiracy 

DEFENSES
 Best defense: lack of evidence – pros has to prove beyond a reasonable doubt 
· Affirmative defense: committed the crime but has a justification or an excuse 
· Justification = rt thing to do under those circumstances

· Necessity

· Self defense

· Defense of others 
· Excuse = didn’t do the rt thing but there is a reason why – reason not to punish
· Insanity

· Diminished capacity

· Intoxication 

JUSTIFICATIONS
SELF-DEFENSE 

· 1. have to have fear of death or serious bodily harm if self defense can kill
(model penal code has also included in addtn to death/sbh  a serious fel)
· Honest (subj) [mpc]
· If honest but unreasonable – then thought of as Imperfect self-defense = becomes in/voluntary manslaughter 

· Reasonable (obj)

· Reasonable person in ds situation (semi-obj)
· 1. physical attributes

· Looks (race?)

· 2. prior life experiences of d

· 3. Relevant knowledge of the attacker 

· 2. imminent threat of deadly force 
· Old common law: threat has to be here and now
· Bws killing husband while sleeping doesn’t qualify

· Modern common law: whether reasonable person believes it is imminent

· mpc : if d believes immediately necessary (subj) 

· 3. no excessive force 
· Can only use proportional force

· 4. duty to retreat 
· Duty exists when d can retreat w/ safety and knows he will be safe 

· Duty only exists when using deadly force

· If not – have this American “macho” view 

· Castle – no retreat duty when you are in your home

· idea that you have no where else to go

· exception: co-habitants – where would they retreat

· 5. if initial aggressor – then lose privilege 
· Cant create your own necessity
· If you are the initial aggressor – you are the one that needs the self defense, you created this necessity so cant use this defense

Goetz – subway where white d shot 4 black guys who approached him for $5 – dispute whether self-defense should be obj v subj – ct ruled its an obj standard

Battered-Women-Syndrome 

· Question of whether this should be part of the reasonable standard 
· Syndrome here is a fear factor – many arguments for why expert testimony should be allowed to explain why women don’t leave, the sincere fear they have

· Opposing view is if we had this syndrome – then we will have multiple difft syndromes  - ex being the holocaust syndrome 
Kelly – history of violence - husband comes after him – she kills him w/ scissors  - ct allowed expert testimony re battered women syndrome 
Norman – another bws case – given an imperfect self defense standard bc she shot husband while he was asleep - so takes down murder charge to voluntary manslaughter 

Schroder – d kills cellmate – threats – no self defense – cant use self defense for only threats 
Peterson – victim stealing car wipers – d pulls out gun – starts fight and shoots victim – no self defense here bc d was the initial aggressor 

Defending a 3rd party

· 3rd parties have the same rt re self-defense when protecting someone else

· Under common law – if you are beating up the wrong person – the victim instead of the aggressor – than you don’t have self defense – you have to be right
· Under modern common law – you have to reasonably believe the person you are protecting is entitled to self defense 
Lethal Force to Protect Property

· cant use lethal force to protect your property when you are not there 

· Ceballos case and spring gun

· But if burglary and especially done at night when you are home – then you can use lethal force 

· Mpc = deadly force only allowed when person in his home, perpetrator using deadly force

Lethal Force to Catch Fleeing Suspect

· Can use deadly force to catch a felon only if he is a danger – you are protecting your life and other’s lives

· Tenn v Garner case – 8th grader stole some money from home and fled

· Only non deadly force when apprehending a misd 
Wk 11 pg 1 lecture – self defense hypos 

NECESSSITY – choice of the lesser evil 
· 1. face a choice of evils
· Economic necessity insufficient 
· 2. no apparent alternatives
· If there is a legal alternative – you have to take it
· 3. Actually chose the lesser harm 
· Objective standard 

· Homicide

· Common law – no necessity defense to homicide
· Mpc – if you can prove you are saving more lives, then ok 

· Do you have to be right re necessity 
· Old common law = yes
· Modern common law = whether reasonable person believed it was rt
· Mpc = whether actor believed it was necessary (subj)
· 4. need to have immediate harm/threat
· Common law: here and now

· Mpc: harm avoided is greater than the harm committed

· 5. d did not bring it upon himself
· 6. no contrary legislative intent
· 7. for prison escape cases – you have to surrender as soon as you escape 
· Req resulted after Bailey case

Differences in MPC:

· no imminency requirement – that’s just a factor to look at

· no absolute prohibition on self-created necessity

· necessity may be applied in homicide prosecution 

Ppl v unger – escaped from prison bc thought he would get sexually molested – ct rejected his necessity defense – he had to surrender right after he escapted

· Policy: there is a legal alternative of telling the guards – public safety 
Leno – against law passing clean syringes – arg re this is a necessity bc ppl do it and get AIDS – ct ruled this is what the leg set up – if you want to change it – go to the leg

Hutchins – d grows weed – claims necessity – helps him overcome pain – ct says no necessity defense – have a bigger policy problem here
Schoon – civil disobedience – El Salvador case and destroy govt building – no necessity here – you don’t like how your tax $ is spent then go to the leg

· Civil disobedience = you don’t get a necessity defense 
Conflict of killing one to save many lives
· Some argue there is a justification to do that – weigh the lives saved

· Some argue no justification altogether 
Necessity and Torture
· Israel case – court wouldn’t set up a clear rule
· Tried to argue that they can use torture when have the “ticking time bombs”

· Idea of try it and we’ll on it later – hesitant to set a clear rule

· Bybee memo – US memo of torture being allowed
· 1. govt officials more certain that a person has info

· 2. more likely the attack is to occur and the greater gravity of harm 

EXCUSES 

· 3 broad categories: 

· 1. involuntary actions, 

· Reflex actions and convulsions

· 2. inability to chose - actions related to cognitive deficiencies and 

· Cognitions – ability to know certain things

· 3. actions related to volitional deficiencies 

· Actor’s ability to make unencumbered choices or to meaningfully control his behavior

DURRESS 

· 1. threat of present, imminent and pending harm
· Common law: here and now

· Rpp: reasonable person in your shoes would believe it is imminent 

· Model penal code: not a separate factor

· Objective v subj standard

· Argue for obj is that everyone will claim they were under durress 

· No econ duress 

· 2. to d or his family members
· 3. type of harm: seriously bodily harm or death 
· Model penal code: includes unlawful force 
· Limits to physical force 

· Can claim being locked in a closet was unlawful force 

· sliding scale – if you did a really bad crime then threat must be really bad

· No duress defense for economic duress 

· 4. such fear that ordinary person might yield
· Common law: what a rpp would yield – obj
· Mpc: reasonable person in ds situation - subj

· 5. no duress defense for homicide
· No such limit for mpc

· 6. cannot bring it upon yourself 
· Ex – join a gang, do a crime then claim duress

· Wont have duress here, you joined a gang – brought it upon yourself 

Differences in MPC:

· abandons deadly force and imminency requirements

· recognizes threat to any person

· reasonableness req includes aspect of ds situation

· duress can be applied in homicide situations 
Questionable for Duress 
· Battered women syndrome - Mental retardation 

Fleming – held as POW in Korean war – cooperated w/ Koreans – claimed duress – didn’t win bc ct ruled that threat of harm wasn’t imminent 
· Can argue that subj standard here would hurt d bc can argue that there are many other POWs that don’t cooperate w/ the enemy 
· Reasonable person in his situation included other officers
Toscano – d created fraud med records – claiming duress that x would hurt him and his family if he didn’t comply – ct believed d 
· Theory that under common law – this wouldn’t work bc threat wasn’t here and now
Contento Pachon – cab driver swallowing balloons of cocaine – x threatened to kill him and his family – appellate ct ruled for duress 
INSANITY 

· Excuse

· Have the mens rea – it comes from insanity

· Insanity v competency 

· Insanity = at the time of the crime   

· Competency = mental state at the time of the trial 

· Mental illness v insanity

· Mental illness = medical term – med professional tells us the diagnosis

· Insanity = legal concept – jury decides whether someone is legally insane 

· Think that insane ppl don’t deserve the same social condemnation as ppl who make free choices – don’t execute the insane

Standards:

M’Naghten Rule – d doesn’t know the nature of his acts or that his acts were wrong
· 1. presume that d is sane
· 2. d must prove
· At the time of the act
· Discussion as to what the act is – where does it start/stop
· He had a defect or disease of the mind
· Judge decides this 
· D didn’t know either 
· 1. the nature of quality of his acts or
· Cutting victims head but think im cutting a melon

· Bright line – you either know or don’t know – schizos will lose here bc they can sometimes know

· Yates – called police after drowned 5 kids and apologized – will lose under Mc’Naghten bc realized what she did was wrong 
· 2. That it was wrong
· Both legally and morally wrong

· Legal wrongs are based upon society’s moral wrong – morality based on society’s morals not your personal morals

Model Penal Code – more relaxed
· 1. presume that d is sane
· 2. d must prove
· At the time of the act
· He had a defect or disease of the mind
· 1. lacking substantial capacity
· 2. appreciate wrongfulness of action
· 1 and 2 are cognitive parts – 

· Appreciate = might know what you are doing but don’t appreciate it 
· 3. or to conform 
· Volitional aspect – even though you know it is wrong – you just cant control your actions

· many courts moved from the M’Naghten rule to the mpc – but then they switched back to the stricter M’Naghten rule after the Regan shooting – that mpc was too relaxed 

· if acquitted due to insanity – have to be committed

Common law Additions

Some jurisdictions allow the below and others don’t 
· Deific Decree
· You honestly believe God is telling you to do something 
· Have to hear the oices
· Some jurisdictions limit to “good” Gods

· Cameron exception 
· Irresistible Impulse 
· Cant stop yourself bc of your defect – subjective
· Not wanting to stop yourself v not being able to

Mental Disease/Defect –

Things to look at
· 1. history
· 2. medical symptoms – physical defect/diagnosis

· 3. medical treatment

· 4. number of ppl affected – how many ppl have this

· 5. Brought it upon themselves 

· 6. nature of the disease

· 7. fake or sincere

· 8. stigma 

M’Naghten – d meant to shoot the prime minister but kills the secretary – got the insanity defense – 9 experts to rule he was insane – UK case – puts together the standard

Blake – guilty of bank robbery - has mental disease/defect – schizo – loses under m’naghten standard – he knows his actions were wrong – but can win under mpc bc substantial lack of capacity – ct rules that’s for the jury to decide 
Lyons – d convicted of having drugs - ct rules addiction is not a mental disease/defect – exception: addiction can be a defense – when you permanently damage your brain – case ruled mpc makes ppl nervous bc confuses the jury – cant tell whether they couldn’t resist v didn’t want to resist – DISSENT – not that many ppl get off w/ the insanity defense – only .5% - guilt based on the free choice you make, that’s the blameworthy part – insane ppl don’t have this 

Crenshaw – go on honeymoon – wife leave a couple days – comes back and husband kills her – understand what he did was wrong but claims his religion muscovite – ct says cant look at your personal morality – look at society’s – you realized what you did was wrong and tried to hide it – you are not insane here 
Cameron – kills mother in law – claims insanity via deific decree  - thought he was an agent of god and that mother in law was evil – ct rules for him
Baker -  kills aunt – wont win under M’Naghten bc knew what she was doing was wrong – but might win under mpc bc didn’t appreciated what she was doing 

Guido – wife kills husband and claims insanity – first expert says not insane – then later says yes insane – judge goes crazy – expert testified that lawyer explained the concept of mental disease/defect and lowered the standard the second time so declared d insane – idea that there is a spectrum

DIMINISHED CAPACITY

3 approaches

· 1. AZ – no defense -  no diminished capacity
· Cant use diminished capacity to show that d didn’t have the mens rea 
· 2. CA – partial defense - 1st degree murder to a lesser degree
· for specific intent crimes – define requiring purpose/knowledge down to general intent crime – but have to have a lesser included crime
· ex  - couldn’t premeditate bc of his mental defect

· specific intent = it is a type of crime where you have to have a further purposes – a specific intent

· holding you to the true mens rea you had
· 3. MPC – allow diminished capacity for any crime 
· Don’t have to have a lesser crime – just expert evidence that d didn’t realize the risk 

- not a complete defense like insanity 

Shooting of Harvey Milk – d claimed he ate so many twinkies is diminished his brain – ct overrules this approach 

Clark – d shoots police officer – pleads not guilty bc paranoid sychzo – AZ goes against the diminished capacity doctrine – don’t want to confuse the jury with this middle ground – either insane or not – DISSENT – didn’t meet an element of the crime so cant be guilty – diminished capacity to prove didn’t have mens rea

INTOXICATION 

Voluntary Intoxication

· Specific intent – will allow the defense – also mpc
· Require a purpose
· Knowing the crime 
· If specific intent crime- then will allow the defense – higher level of intent 
· Ex – first degree murder = yes; not but 2nd degree

· General Intent = no defense
· Reckless
· Ex – bar fight – no specific intent here 

Ppl v Hood – d gets cops gun and shoots cop in the legs – clams he was intoxicated – court rules this is assault which is general intent crime – no defense for intoxication

Involuntary Intoxication 

· 1. didn’t know taking the drug
· 2. threat or coercion to take the drug
· 3. pathological effect
· Takes aspirin and my body goes crazy – unexpected affect 

· Allows a full defense
Regina v Kingston – d a pedofile- friend invites him to his apt – drinks coffee then sexually assaults 15 yr old – claims involuntary intoxication – ct rules that he had the intent regardless – you went to the apt knowing there was a 15 yr old boy

Other defenses in class
· Fetal alcohol syndrome
· Alien hand syndrome

· Transient global amnesia

· Compulsive gambling syndrome 

· Post traumatic stress disorder

· Road raid

· Video games

· Munchausen’s syndrome

· Caffeine withdrawal 

· F
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