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Levenson – Criminal Law – Fall 2011

I. Purposes of Punishment
· Retribution
· Punishment for making the wrong choice (eye for an eye)
· Only one that is backward looking (non-utilitarian)
Deterrence
The costs are greater than the benefits 
Two types:
Specific: deterring particular individual from committing the crime
General: using individual punishment as an example to deter others
[bookmark: _GoBack]Incapacitation 
Punishment by imprisonment to render defendant unable to cause future harm to society
Rehabilitation
Opportunity to make defendant better. Reform him

Elements of a Crime  (A.R. + M.R. + [Circum + Result] 
II. Actus Reus 
A crime requires a voluntary criminal act
Two types of acts qualify:
Positive act
A voluntary act that is the result of conscious and volitional movement
Voluntary is defined as what is not involuntary:
Reflex or convultion
Bodily movement during unconsciousness or sleep
Hypnosis (split jdx)
Bodily movement not product of d. 
*can extend Actus Reus period (i.e. knowingly have seizures and getting in car)  People v. Decina
Omission
A failure to act
General rule: no duty to help
Exceptions:
Statutes
Status relationship
Parent to child (not vice versa)
Husband to wife
Master to apprentice
Ship master to cruise passenger
Innkeeper to inebriated customers
Contractual duty
Getting paid for the responsibility
Voluntarily assuming care
Putting the victim in peril
The five exceptions is when you have a duty and an omission under them is a valid Actus Reus
III. Mens Rea
Acts alone don’t constitute criminal offense. Mental state required
“Vicious will” is the mental state or scienter needed
Levels of Culpability
Purposely
Goal/aim is to cause the harmful result
Highest punishment
Knowingly
Virtually/practically certain that the act will lead to a particular result
Recklessly 
Realize there is a substantial and unjustifiable risk and consciously disregard it. (subjective view)
Negligently 
Should be aware/should realize a risk that an ordinary person would take into account (objective view)
Strict Liability 
No Mens Rea
*for most crimes, the criminal level of culpability is Recklessly
Common Law Terminology:
“maliciously”: is the equivalent of recklessly (Regina v. Cunningham)
Intentionally: purpose or knowledge
Willfully: purpose or knowledge
General intent equivalen to recklessly
Specific intent: : equivalent to purpose/knowing
Jewell Doctrine (U.S. v. Jewel)
“Ostrich defense” (deliberate ignorance) of having a high suspicion, but consciously avoiding it 
this essentially elevates a crime from recklessly to knowingly
Motive vs. Intent
Intent: state of mind as to the acts (requirement of a crime, while motive is not)
Motive: underlying reason D engaged in criminal behavior (not requirement of a crime)
Motive is often used to prove intent (mens rea) 
More motive D had, more likely there was an intent to commit the crime
Material Elements
An element of a crime that the mens rea attaches to. 
These elements relate directly to the harm that is trying to be prevented by the law. 
People v. Prince: taking chick was material, without consent from dad was material, that she was underage is NOT material
Ways to determine the Material Elements
1. Language of statute
2. legal (legislative) intent 
3. common sense and policy

Attendant Circumstances (pg 48)
Requiring that certain circumstances existed at the time of defendants acts.
D doesn’t necessarily need to be aware of its existence
i.e. Statute: it’s an offense to rob federally insured institution. Unless victim bank is federally insured, D is not guilty of the crime.
IV.    Mistake of Fact
· when D didn’t form the mens rea necessary for the crime bc he made a key mistake of fact. (also look at MPC 2.04(1))
· Only a defense if you don’t know a material fact
· This defense will not apply to a mistake of a material element that doesn’t require mens rea
· i.e. knowingly employed illegal alien but thought he was from Poland, not Russia.
· U.S. v. Feola (assault of FBI agents), this was jurisdictional and thus non-material
· Statutory requirement for federal officers to be victims was only so fed court get jdx
Determine which elements are material
Look at statute to see what fact mens rea attaches to. 
Common law offenses
Often courts will not allow mistake of fact even if not to a material element bc the act was morally wrong in itself
i.e. dude leaving pregnant wife didn’t know wife was pregnant. Leaving the wife was morally wrong so pregnancy is irrelevant
Reasonableness requirement
Need to show an honest and reasonable mistake (objective)
V. Strict Liability
Offenses that with no mens rea requirement
It’s enough to do the act. D is guilty of crime even w/ an honest an reasonable belief that act was proper
Indicators of Strict Liability crimes
Language of statute (beware)
Morissette case: omission of intent from statute does not automatically make crime strict liability
Legislative history
Legislature must expressly intend to eliminate mens rea
Public policy
1. Public welfare offenses 
2. Small penalty (don’t feel as bad)
3. Want D’s to be careful
4. Highly regulated 
5. Overwhelming number of cases (i.e. traffic tickets)
 1 and 2 most imp. Don’t need all these elements
No mistake of fact defense (bc no mens rea required)
Vicarious Liability
Strict liability for another persons crime (i.e. someone’s boss)
Guminga case: waitress serving alcohol to underage chick. Employer not liable, penalty too harsh
Majority: employers liable for employees illegal conduct
Defenses to Strict Liability 
Show no valid Actus Reus
Baker case: accelerator stuck while using cruise control. Court didn’t buy it. Using cruise control “voluntarily”
Good faith defense/constitutional challenges 
Kantor case: using underage girl for porn. Court allowed D to present evidence of good faith belief or reasonable doubt
*The Burden is not on the prosecution to prove mens rea*
VI.     Mistake of Law
· General rule: mistake/ignorance of law is generally not a defense
· Rationale: expected to know the laws from living in society
· Three categories of defenses:
1. Estoppel exceptions
· Official misstatement of law
· Reliance on statute that court later strikes down
· Judicial decision
· Reliance on state’s highest court (or fed court) decision even if later overturned
· Administrative order
· If D acts in accordance of order from controlling administrative agency that later turns out to be incorrect
· Official interpretation
· Controlling authority (highest authority in jdx) issues interpretation of the law 
2. Lacking Mens Rea for Crime
Bc of ignorance or mistake of the law, D lacks necessary mens rea 
 has to negate the necessary requirements to establish a material element of the case
 Liparota case: unauthorized use of food stamps. Needed to know he was using it in a “manner unauthorized by law”
Cheek case: “willfully” failing to file tax returns. 
Mere disagreement with law is insufficient
3. No Notice
Lambert case: failing to register as convicted person. 
Has been construed narrowly to apply to:
Passive actions
No actual notice of the law
And
Regulatory offense
Cultural defenses
Rarely allowed, but may mitigate D’s punishment
VII. Homicide
- Definition: Unlawful killing of another human being. 
Actus  Reus: Killing
Mens Rea: depends on the grade of homicide
Circumstances: killing of another human being
CA: beyond embryonic stage of 7 to 8 weeks
- Common Law (CA)
All murder requires proof of malice
Malice:
Intent to kill
Intent to cause grave bodily harm
Gross recklessness
Felony-murder 
M1 (1st degree murder)
Requires Malice and Premeditation 
Premeditation (two views)
Purposeful (Carrol): only required to show D acted deliberately or with purpose
Pre-conceived design (Guthrie/Anderson): in addition to purposeful, need to show a prior calculation. 
 need to look at motive, manner, and planning (also helpful to look at under Carrol approach)
Defenses: diminished capacity or intoxication 
M2 (2nd degree murder)
All other killings with Malice (no premeditation needed)
Intent to kill
Intent to cause grave bodily harm 
Gross recklessness (two questions)
Was it reckless?
D must have realized the risk
Was it gross?
Same as IVM  mag. of harm v. social utility
- Model Penal Code Approach to Homicide
All intentional killings are murder
Murder is not divided into degrees. 
Gross is defined as “extreme indifference to human life”

- Manslaughter
Definition: killing of another human being without malice
Types:
Voluntary Manslaughter
Common Law Approach: (3 requirements)
Actual heat of passion
D must actually be provoked and in HOP at time of killing
Legally Adequate Provocation (two views)
Categorical approach 
Qualify only in these circumstances:
1. extreme assault/battery on D
2. mutual combat 
3. injury/abuse of close relative
4. sudden discovery of adultery
Reasonable persons have been provoked (modern approach)
Objective: physical characteristics 
Majority
Subjective: emotional characteristics
Inadequate Cooling Time
Whether too much time has passed between provocation and act
Modern approach
Long-smoldering: buildup since provocation
Rekindling: someone/something brings back memories of provocation
 jurors can consider these factors
Model Penal Code
Act must be extreme mental or emotional disturbance
For which there is reasonable explanation
Compared to Common Law:
No provocation requirement
No Cooling time limit
More subjective viewpoint
Can attach more of D’s personal characteristics
Words alone may be sufficient
Involuntary Manslaughter
Mens rea: gross negligence / mere recklessness
No malice
For clueless D’s  should know they are causing a risk
Deals with unintentional homicides 
Common Law:
Steps for determining Gross Negligence:
Step one: is it negligent?
Should D have been aware (objective)
Step two: was it gross negligence?
Extreme enough to be criminal
Need to look at magnitude of risk
likelihood of harm to victim
Severity of harm
VS. 
Social utility
Cost of avoidance/alternatives
Benefit to society
Model Penal Code Approach
Homicide is manslaughter when committed recklessly
i.e. conscious of the risk of death
Negligent homicide is a separate lesser offense
A failure to appreciate the risk of death of which the actor should be aware. 
Difference between M2 and IVM
key diff bet M2 and IVM is whether they realized the risk or should have realized the risk
Dangerous Instrumentality Doctrine
Only applies to IVM
Use of a dangerous instrument automatically elevates behavior from mere negligence to criminal negligence
i.e. driving a car
Misdemeanor Manslaughter Doctrine
If a death occurs during a non-felony, it is automatically IVM.
MPC rejects this doctrine
No Contributory Negligence in criminal law

- Felony Murder
If a death occurs during a felony, it is automatically murder
The intent to commit a felony substitutes for the intent to kill or cause grave bodily harm 
 no need to show mens rea here
Common Law:
BARKRM felonies qualify as M1
All other felonies are M2
Limitations (modern): 
Inherently Dangerous (three views)
Abstract
Whether act is dangerous considering all scenarios
As committed 
Examine the circumstances of the particular situation to determine dangerousness
Whether as committed, was it foreseeable
Hines case: hunting, thought he saw turkey
Independent felony (merger doctrine)
If aim of felony is other than killing or gravely harming the victim, it is an independent felony and qualifies for felony-murder
Most dangerous felonies don’t qualify for felony murder bc there is usually a grave risk of harm or death
“in furtherance” of the felony
Who did the killing?
Agency theory: only deaths directly caused by D or co-felon qualify for prosecution (Majority + CA)
State v. Canola: 3 guys robbing store and store owner shoots co-felon
Proximate cause theory: whether the death is closely enough related to the commission of the crime
Who was killed?
Exception: (Maj) felon not responsible for death of co-felon
When did it occur?
During the course of the felony only. 
Typically, felony does not end until all D’s are in custody or reached “temporary” safety
Did it further the felony?
Whether unanticipated actions were taken by co-felon not in furtherance of common purpose
No firm rule  jury decision
Heinlein case: co-felon stabbed rape victim after she slapped him
Provocative act doctrine: creating an atmosphere of malice  “Aggressive action”
CA uses this along with agency
Technically, this isn’t really felony murder but rather a way to show malice

VIII. Causation
Used when an intended death occurs in unintended way or an unintended death resulting from D’s action
No precise test, just presented to jury
Transferred Intent
If D intends to harm one victim, but accidentally harms another prox cause exists as long as d intends to injure
Common Law and MPC
Step 1: “but for” cause (Actual Cause)
Was D a link in chain of causation 
Need not be the sole and exclusive factor in victim’s death
Acceleration theory:
When two actors involved, prosecution can argue that the latter actor accelerated victim’s death.
 so long as there is evidence
Step 2: Proximate Cause (Legal Cause)
Two factors courts consider:
1. was the harm foreseeable? (objective)
Looking for a “sufficiently direct cause”
D doesn’t ordinarily have to foresee the manner the harm occurs, only that there is a likelihood of such harm (Arzon case)
Exception: when socially useful conduct leads to harmful result, court may require actual manner of harm be foreseeable.
i.e. Warner-Lambert case dangerous conditions in warehouse but couldn’t prove how the explosion occurred. 
D takes victim as he finds them
Regina v. Blaue: victim refuses medical treatment bc of religious beliefs, D still liable
2. how should courts treat intervening acts?
Look at foreseeability
If intervening act is foreseeable, it’s unlikely to be superseding
An intervening act that breaks the causation chain is a “superseding” act (otherwise it is just a dependent act)
Control:
Who is controlling the victim
Assisted suicide: victim has some control
Policy
see who you want to hold liable
Analysis
Acts of nature:
Kibbe case: robbers left guy out in freezing weather. They weren’t in control but they put him out there
Extraordinary act: meter, twister hits guy
Acts by another person
Victim
Assisted suicide
Escape attempts 
Medical Care
Ordinary malpractice not superseding
Intentional maltreatment superseding
Additional perpetrator (two views)
1. Both responsible
either defendant’s act is sufficient to cause death
2. First d responsible for attempt,   second d responsible for completed crime
In Concurrent causes (involving more than one actor), either actor may still be the cause in fact of the result
Drag racing
Commonwealth case: held other driver not responsible bc victim voluntarily created risk
McFadden case: held other driver responsible bc direct participation of events
Also huge policy issue (killed child in a car)
Mutual encouragement can be sufficient to prove prox cause (Russian roulette case)
Strict Liability
Felony-murder can have causation issues as well
MPC (minority)
Cause in fact (equivalent to “but for” cause)
Doesn’t address concurrent causes
Proximate cause
Applies transferred intent
D is only responsible for amount of harm caused, not intended
If greater or different harm occurs, there is a case by case determination of whether act deserves punishment

IX. Attempt
- The crime of trying to commit another crime
A.R. + M.R. but no result
- It’s an inchoate crime: a crime where the harm is not the result
Punishment of attempt
Majority (CA): lesser punishment than the completed crime
Minority (MPC): punishable to same extent of completed crime 
Except for life imprisonment or death penalty cases
Elements
Mens Rea
Majority: D must have purpose (specific intent) to commit the crime even when lesser M.R. is sufficient for completed crime
Minority: (MPC): purpose or knowledge (“as believed”)
Also adds Reckless endangerment: recklessly engaging in conduct is a misdemeanor 
Attempted felony: only a few courts apply
Attendant circumstances: 
Majority (MPC): no requirement that D acted w/ purpose as to circumstances
Dunne case: statutory rape of 16 yr old. 
Minority: D must act w/purposefulness for all elements
Some jdx require D act at least recklessly toward attendant circumstances
Actus Reus (5 Approaches)
First Step
D’s first step usually insufficient for attempt
Last Step
Early common law: D not guilty unless done all he could before the result
Dangerous Proximity
How much D has done
And
How much is left to be done
 some point in bet first step and last step
Unequivocality Test
Whether D’s actions represent unequivocal intent to commit a crime
Res ipsa test bc assumes actions speak for themselves 
Mcquirter case: black guy following white chick
 Substantial Step Strongly Corroborative of Intent (MPC)
two parts:
a substantial step (dangerous proximity)
strongly corroborative of intent (unequivocality test)
focus is on what D has done, not what is left
*Majority apply “dangerous proximity” or “substantial step” 
Merger
If an attempt succeeds, D is only guilty of completed crime. 
i.e. stealing a watch. Guilty of theft (not theft and attempted theft)
X. Defenses to Attempt
Abandonment (MPC)
Complete renunciation
Not waiting for better opportunity or other victim
Abandon completely
Voluntary
Sincere change of heart
Not fear of being caught 
*CAV acronym 
Abandonment is a complete defense
Impossibility
D has done everything possible to commit crime, but a factual or legal circumstance prevents crimes occurrence. 
Two types: (common law)
Factual: no defense
Still guilty of the attempt  prosecution argues
Legal: a defense
Wouldn’t be guilty of attempt  defense argues
Most cases can be categorized as either factual or legal impossibility
Alternatives to legal v. factual? Did she go over????
MPC Approach
No impossibility defense
Exception:
Court can mitigate or dismiss if D’s actions are not dangerous on their face and need no punishment
Solicitation did we do????

XI. Accomplice Liability 
- liability of individuals who assist in the commission of a crime
- this is a theory which D is guilty of a specific substantive crime
- Old Common Law
Principle in first degree
actual perpetrator
Principle in second degree
Accomplice/Aider and abettor of principal by being present
Accessory before the fact
Helping prepare for crime
Accessory after the fact
Received or assisted felon after crime
- Modern Approach
first three common law categories are eliminated
All participants are subject to the same punishment
Except for Accessory after the fact
- Principal need not be convicted for accomplice to be convicted
- elements:
A.R.
Helping (need not contribute to criminal result)
encouragement 
need not be the only person
mere presence only in certain situations (i.e. moral support/assistance)
accomplice even if crime would have happened anyway
Wilcox v. Jeffrey – Jazz playa
 Principal need not be aware
M.R.
Knowingly help
And
Purpose (no longer intend) for the crime to succeed 
Luparello case extended crimes to those that are also reasonably foreseeable 
D may be negligent but being punished for purpose
To establish purpose look at:
Stake in venture
How much accomplice seeks to gain
Nexus
Connection/relationship bet accomplice and principal
Not very helpful
MPC
“purpose or promoting or facilitating” commission of the crime
 IVM – can’t have M.R. of purpose here
Common Law:
D had purpose to assist principal
And
Was negligent regarding the results
MPC (similar)
All you need for negligent crimes is the same that the principle has, which is negligence. 
 aiding and abetting for strict liability
If principle doesn’t need to know it, does the accomplice need to know it?
Law hasn’t answered this yet
Defenses
Common Law
Maj: no abandonment defense
MPC
Defense if:
D terminates involvement and either
Wholly thwarts crime
Or
Gives timely warning to police

XII. Conspiracy
- Definition: Agreement by two or more persons to commit a crime
- Elements:
A.R.  
Agreement – express or implied
Parties need not know each other or have contact w/another
M.R. 
Intent (knowingly) to agree 
And
Purpose to commit a crime
Can infer purpose by showing:
Stake in the venture
Goods/services serve no legitimate use
Disproportionate volume of business
 Lauria case: answering service w/ prostitutes
Overt Act (some jurisdictions)
Any legal/illegal act to set the conspiracy into motion
Only need one act by a co-conspirator and they are all liable
Not required in Common Law
- Consequences
Common Law
 A separate crime. Doesn’t merge w/ completed offense
MPC
 Merges w/ completed offense, unless conspiracy involved commission of additional offense not yet completed
- Parties Involved
Wharton Rule
If the crime itself requires at least two people, there is no conspiracy charge
i.e. dueling, gambling, selling contraband 
Exception:
If legislative intent allows a conspiracy charge it’s ok
MPC doesn’t recognize Wharton Rule
Gebardi Rule
A person that a law is intended to protect can’t be a party to the conspiracy
i.e. child labor law protect children
Bilateral Rule (Common Law)
Need two actual people to commit the crime, not a police informant or undercover officer
Unilateral Rule (MPC)
So long as D believes he’s conspiring w/ another, it is sufficient
- Pinkerton Liability  (Co-conspirator liability)
conspirators are liable for other co-conspirators substantive offenses committed in furtherance of the conspiracy
irrelevant if co-conspirator is unaware of the crime being committed
use objective standard 
take into account things reasonable foreseeable
MPC rejects this doctrine
- Scope of Conspiracy
conspiracy starts at time of agreement and continues until the goals of conspiracy are accomplished or conspiracy is abandoned
Wheel Conspiracy
Individuals connected thru a common middleman must be tied together in a common venture
If the spokes only connection is that they know the middleman (no vested interest), then just a bunch of small conspiracies. 
Kotteakas case: conspiracy to violate national housing act
Chain Conspiracy
Individuals along common distribution chain are part of one conspiracy
U.S. v. Bruno: selling narcotics
Combination wheel/chain
Many conspiracies have a chain distribution with middleman 
MPC Approach
Guilty of conspiracy so long as he knows that the person he’s conspiring w/ has conspired w/ others (irrespective of their identity)
- Defense to Conspiracy
Abandonment
Effective only when all conspirators abandon the conspiracy
Withdrawal 
Common Law:
Still responsible for conspiracy crime
Ends liability for co-conspirator acts  Pinkerton liability
Must notify co-conspirators
MPC
Ends liability for co-conspirator acts  Pinkerton liability
Must notify co-conspirators or police
Renunciation
MPC only
D must thwart conspiracy to avoid conspiracy charge

XIII. Defenses
- First, try to prove the elements of the crime have not been met
- Two types of defenses: Justifications and Excuses
Justification
- D made the right decision in the situation (it was “justified”)
- Types:
Self-Defense
Honest and reasonable fear of death/grave bodily harm
Objective reasonableness (becoming more subj)
Consider physical attributes, prior experience, and attackers actions/words
MPC more subjective
Imminent
totally objective: here and now we can all see (obvious)
traditional common law
totally subjective: as long as D believes it’s imminent its cool  inevitable
MPC
Reasonable person (in between): 
Obviously defense and prosecution will argue separate characteristics (prosecution more obj and defense more subj)
Majority use this
 temporal and geographic
Excessive force 
Must be proportional 
Lethal force only when facing death/grave bodily injury
Use of self-defense only permitted if not negligent 
Duty to retreat
CL (modern): Only if u can retreat with complete safety
Exception: 
if someone comes to ur house, you can stand your grand (castle exception)
MPC: Duty to retreat before using deadly force
Initial Aggressor 
whoever starts the lethal force w/o facing the fear
diff between instigator and aggressor
Defense of Others
Common Law
Maj: Permitted when D reasonably believes use of force necessary 
MPC is same but more subjective
Min: Only permitted if person being defended had the right to use excessive force
Stand in shoes of person you’re defending
Protection of Property
Modern rule: Life > property. No deadly force
Ceballos case: spring gun in garage injuries burglars
Make my day laws: some jdx permit force 
Necessity
Choice of evils
No apparent legal alternatives
Imminent
CL: Hear and now
MPC: no imminence requirement
Choose lesser harm
Life over property
CL: can’t value one life over another
MPC: can sacrifice life to prevent greater harm
Cannot create your own necessity
No contrary legislation
Excuses
- D chooses to engage in socially wrong conduct, but does so bc not fully capable of controlling his behavior
Duress
Threat of death or serious bodily harm
MPC: sliding scale 
To D or someone close
MPC: sliding scale: closer someone is the more pressure
Imminent
MPC: sliding scale
Such as a reasonable person would yield (obj)
MPC: same (obj)
Cannot use for homicide
MPC: no limitation here. Can use for homicide
Cannot bring upon yourself
i.e. join a gang 
MPC: same
 imperfect duress is not a defense
Insanity
Mental disorder
Competency (during trial)
Must be able to stand trial (Dusky case)
Understand the proceedings and able to participate
Insanity (at time of offense)
Full defense
M’Naghten Test
D presumed sane
At time of crime
Disease or defect
D doesn’t know nature & quality of acts
OR
D doesn’t know acts are wrong
CL Additions:
Deific Decree (God calling)
Irresistible impulse 
MPC
D presumed sane
At time of crime
Disease or defect
Lacks substantial capacity to:
Appreciate wrongfulness
OR
Control behavior 
Diminished Capacity
Showing that D didn’t form mens rea for specific intent crime
Partial defense
3 approaches
Brawner
reduce specific intent crime to general intent
only if there is a lesser offense that can be charged
Clark case
 no defense
MPC
Can be used to negate mens rea for any crime (including general intent)
Intoxication
Involuntary (full defense)
Unaware (spiked drink)
Coerced 
Pathological effect (unexpected effect)
Voluntary (partial defense)
Reduces mens rea
Specific intent  general intent
MPC and CL
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