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LLS Fall 2016

Crim--Goldman


MENS REA
I. Mental State necessary to commit a criminal act 

a. Types:

i. Specific Intent

1. When you have 2 or more mens rea to commit an act 

a. Generally used to describe acts that must be done in furtherance of another act 

b. Where a crime requires you do two/more things to accomplish it 

2. EXAMPLES

a. Assault = Act + Attempted Battery
i. TWO THEORIES OF ASSAULT

1. Assault as an attempt batter = Specific Intent

2. Assault as a threat = General Intent 
b. Solicitation = Asking + Intent to Conspire 

c. Conspiracy = Conspire + Act in Futherance

d. Larceny = Taking and Carrying Away + Intention to Permanently Deprive

e. Attempts = Acts Taken in Furtherance + Commission of Target Crime

f. Receiving Stolen Property 

g. Embezzlement = Actual Conversion + Personal Use 

h. Robbery = Larceny + Assault 

i. Burglary = Trespassing + Theft 

j. Forgery 

k. First Degree Murder
l. False Pretenses 

3. DEFENSES

a. Diminished Capacity (partially mitigating defense)

i. Voluntary intoxication 

ii. Mental illness (short of insanity)

b. Reasonable Mistake of Fact 

c. Honest/Unreasonable Mistake of Fact (partially mitigating defense)
i. Defendant can argue that they honestly believed someone even if it is unreasonable 

1. ***Will mitigate murder 1 to murder 2, but not manslaughter

d. *** Diminished Capacity is not a defense to S.I. crimes in CA

e. Partially mitigating defenses do not defend against underlying lesser included general intent crimes

i. EX) you can use partially mitigating defenses for burglary, but will still be responsible for trespassing 

ii. General Intent (Most Crimes)
1. When you only need 1 state of mind to commit a crime

a. General intent crimes only require 1 mental state/intention

b. Easier to convict a general intent b/c only have to prove one state of mind 

2. EXAMPLES

a. Battery 

b. Rape

3. DEFENSES

a. Reasonable Mistake of Fact

i. UNreasonable is NOT a defense ( even if the defendant believed they were right, if a reasonable person wouldn’t have there is NO defense 

iii. Malice 

1. Reckless disregard of an obvious/high risk of harm that will result 

a. Depending on the circumstances, malice crimes can be either specific or general intent, BUT more usually specific intent 

2. EXAMPLES

a. Intent to Kill

b. Intent to commit great bodily injury 

c. Felony Murder

d. Depraved Malignant Heart (Gross recklessness/negligence)

3. DEFENSES

iv. Strict Liability 

1. State of mind is irrelevant ( do not need to prove intent, the act alone is enough 

a. Defenses used to negate INTENTION are irrelevant

2. Public Policy Concerns:

a. To prevent people from taking advantage of exploiting certain defense for crimes, legislature created strict liability 

3. EXAMPLES

a. Statutory Rape

4. DEFENSES

a. Insanity

b. Unconsciousness

c. Involuntary Intoxication
d. Duress
5. ***if when you read the statute, you do not see adverbs it is probably strict liability ( NO knowingly, willfully, intentionally, etc…
6. CASES

a. Regina v. Prince: defendant was guilty of statutory rape even though the claimed the girl was over 16 and she told him she was 18. Defendant said his belief was honest and reasonable and that he should have been allowed to plead that defense

i. Holding: COURT SAID NO, statute did not have adverbs, children do not have the capacity to consent
b. Transferring Intent

i. Intent may be transferred to a different victim than originally intended

1. EXAMPLE:

a. Defendant shoots at one person, but misses and hits/kills another person
ii. When transferring of intent is possible, there are TWO separate crimes available:

1. Crime Committed 

2. Crime Attempted 

iii. NOT possible to transfer intent between different crimes, crimes must occur at the same time:

1. Cannot transfer intent from intent to commit burglary to crime of arson

a. EXCEPT in felony murder or misdemeanor manslaughter 
iv. Public Policy Concerns:

1. Felony Murder: Dead man on the floor theory

2. Deterrence of both the intended and resulting crime

v. CASES:

1. Regina v. Faulkner: Defendant had the intent to steal the rum, but ended up setting fire to the ship. 
a. Holding: Court said NO transfer of intent between the burglary and arson 
II. Intoxication

a. VOLUNTARY

i. Person knowingly and voluntarily consumed alcohol knowing it was an intoxicant

ii. Addicts/Alcoholics still voluntarily consume even though you cannot be convicted for simply being an addict 

iii. Voluntary intoxication is NOT a defense to general intent crimes

1. CAN be a defense to specific intent crimes

2. In many jurisdiction is an accepted defense to MALICE crimes 

iv. MAJORITY RULE: (Not CA) requisite mental state cannot exist if someone is really intoxicated

1. A drunk person is not as culpable as a sober person

2. Not everyone can use this as a defense

a. Only those who are sufficiently drunk 

b. Juries tend not to be sympathetic towards drunk people using this as a defense
v. CASES

1. State v. Stasio: Defendant has been drinking at a bar, he left then came back and pulled a knife on the bar tender and demanded money from the cash register

a. Holding: Courts ordered retrial not because they believed intoxication was a defense, but because he should’ve been allowed to take the stand to say he didn’t remind committing the crime
2. People v. Hood: Hood claimed voluntary intoxication as a defense to breaking into his ex-girlfriends home and then shooting a police officer. Hood is charged with assault and intent to murder. Hood said that court gave conflicting instructions on the effect of intoxication

a. Holding: Court said he should have been given the chance to argue intoxication b/c then he could show he was unable to form the necessary intent 
b. INVOLUNTARY 
i. Person is not aware that they are ingesting intoxicating items

1. EXAMPLES

a. If someone is drugged

b. The effects of the intoxicant are reasonably unknown

c. Taking a drug, but having an adverse and unreasonable reaction

ii. Involuntary intoxication is the same as insanity 

1. Defense to ALL crimes (including strict liability) 
III. Unconsciousness

a. Complete Defense: If someone is found to be unconscious, that means that they could NOT have the capacity to form the intent to commit a crime
b. Separate defense from diminished capacity 
c. Unconsciousness doesn’t always equal the physical unconsciousness that people normally think of 
i. You can legally be awake and doing something and be considered unconscious
1. EXAMPLES:
a. Sleep walking
b. Over a certain alcohol limit 
d. No matter how crazy something sounds, a defendant is entitled to an instruction on the belief that their story is true
i. Judges cannot determine what is reasonable as to instruct the jury
e. CASES 
i. People v. Decina: Epileptic man goes driving, has a seizure while driving and kills people. Defendant was considered unconscious during the time of the accident 
1. Holding: Court said that because Defendant KNEW he had the condition and he still chose to drive made him reckless, he was NOT allowed to use unconsciousness as a defense
ii. People v. Newton: Defendant shot and killed a police officer after being shot in the stomach. Defendant said that he was in a state of shock and was unconscious during the shooting because he had just been shot
1. Holding: Court said that the instruction on unconsciousness should have been given and he was entitled to the defense—it wasn’t unreasonable given the circumstances for him to be legally unconscious from shock
IV. Negligence 

a. Accident

i. EXAMPLE

1. Simon Burch and the baseball

b. Simple Negligence

i. Not necessarily criminal, but they can be used in civil law suits 

ii. EXAMPLE:

1. Trip and falls


2. Driving above the speed limit

c. Criminal Negligence
i. Not civilly liable, CRIMINALLY 
ii. Substitute for intent in some cases
iii. Criminal negligent if someone is not aware of the high likelihood of harm, but a reasonable person would have been 
iv. EXAMPLE: 
1. Involuntary manslaughter
a. COMMON LAW STATES: breach must amount to more than simple negligence, gross negligence is required 
b. WASHINGTON STATE: 
i. State v. Williams: Native American Parents and tooth ache baby died
1. Holding: Parents who are sufficiently aware of their child’s illness and of medical treatment and choose not to provide that care could be liable for manslaughter in Washington. Negligence was caused by failure to act
2. For causation, court looks at whether an ordinary person would have acquired care and realized the urgency of the situation with enough time to save the child’s life. If it would have been impossible to save him by the time symptoms were visible, then no causation.
2. Negligent handling of a fire arm
v. CASES:

1. People v. Decina: Epileptic man was aware of his condition, chose to drove, and then had a seizure while driving and killed people
a. Holding: Even though Man was unconscious at the time, his awareness of the condition and choice to still drive replaces the intent requirement to be convicted of a crime
d. Gross Negligence/Reckless Behavior
i. Requires an extreme level of negligence

ii. For Conviction:

1. Must be really far below the standard of care AND 

2. Person must be subjectively aware that it is negligent

iii. ***When dealing with homicide: depraved and malignant heart
iv. EXAMPLES:

1. If a hunter shoots a deer through a window, but instead kills someone inside the house, they will be liable because it was grossly reckless to shoot through someone’s house ( there was a high risk of harm and the hunter disregarded it
ACTUS REA
I. Commission


a. An affirmative act that involves some conscious and volitional movement. A physical act

i. Any intentional act can potentially be a criminal act. Even just scaring someone to death by intentionally yelling them when you know they have a weak heart can be enough to be considered an intentional crime 

1. EXCEPTIONS: movements that do not qualify as commission for criminal liability 

a. Reflexive or convulsive acts: conduct not the product of the defendant’s choice 

i. EXAMPLE:

1. Epileptic seizures

b. Acts performed when unconscious or asleep 

i. This does NOT apply when you fall asleep at the wheel though

II. Omission 

a. Not acting when someone has a legal duty to act

b. The failure to act gives rise to criminal liability when:

i. There is a LEGAL duty to act (parent/child; kidnapper/hostage etc…)

ii. Defendant has the requisite knowledge; and 

iii. It is reasonable to perform the duty 
c.  RULE: Barber v Superior Court: Victim was placed on life support after suffering cardiac arrest. He was in an irreversible coma. The family was informed and provided written agreement to take him off life support

i. Holding: stopping life support is not an affirmative act, but an OMISSION of further treatment and therefore cannot be said to be the cause of death. The defendant did not actively commit an act but instead just let the treatment stop.
d. 5 Situations where law can impose a legal duty to act 

i. Statutes
1. Statutes can impose a legal duty to act 
a. EXAMPLES
i. Good Samaritan laws, filing taxes
ii. Contractual Agreements
1. Failure to fulfill a contractual obligation that was relied upon by others
a. EXAMPLES
i. Lifeguards, doctors, air traffic controllers
2. Criminal liability can arise from foreseeable injures resulting from failure to perform certain contractual duties 

iii. Special Relationships 
1. Most common type of duty owed***
a. EXAMPLE

i. Parent/Child
b. CASES

i. State v. Williams: Defendant’s were the child’s parents. They had a legal duty to provide the child with proper medical care. Their negligence was an omission and they were liable
iv. Voluntary Assumption of Duty 
1. Criminal liability can arise by virtue of someone assuming a duty of care for someone else, but then failing to reasonably fulfill that duty—a duty that otherwise the law wouldn’t impose had they not taken it on
a. EXAMPLE:

i. You see someone on the side of the road who has been shot, decide to pick them up, but then kick them out of your car 5 miles later before you get to the hospital—can be criminally liable 
b. CASES

i. Commonwealth v. Welansky: Club owner, even though he was injured in the club fire, should have taken necessary precautions to make sure his establishment was safe. He could be liable for an OMISSION because he failed to do so and people died 


v. Creation of Peril 

1. The defendant creates the situation that harmed the victim, and the defendant fails to provide reasonable assistance to the victim 

a. EXAMPLE:

i. Someone pushes someone into the road. At the time they pushed them they didn’t see the car coming towards them, then the defendant sees the car but does nothing to help the person out of the street 
b. CASES

i. Stephenson v. State: KKK kidnapper. Even though the woman took the poison herself, the defendant had an obligation to get her medical care because she was under his control at the time of her ingesting the poison 

e. Defendant must have requisite knowledge that they have a duty and they must have the means/ability to perform the duty without a severe risk of harm to themselves or others

CAUSATION
In order to be criminally culpable, the defendant must be both the proximate cause and the cause in fact
I. Cause in Fact
a. But For Cause 

i. Defendant’s criminal conduct caused harm to the victim 

ii. “but for” the acts of the accused, injuries would not have occurred in the way that they did 

iii. SO many things can be considered “but for” /cause in fact

iv. Just because someone does something bad, doesn’t always mean they’ve committed a crime:

1. EXAMPLE:

a. Child dies after having been mistreated by parents, but death was exclusively from cancer and not as a result of, nor in combination of the mistreatment
II. Proximate Cause

a. Cause that is deemed close enough to the event to give rise to criminal responsibility 

i. Only a tiny percentage of the causes in fact

b. Proximate cause is the FINAL and DIRECT cause of the harm 

i. This is true even if another cause, separate and distinct, combine with it to cause the ultimate injury

1. EXAMPLE:

a. A victim’s death  is result of a combination of injuries inflicted by defendant as well as injuries later inflicted in a completely separate incident caused by a completely different perpetrator. Also assume the victim would not have died solely from the injuries inflicted by either of the two attacks upon him but rather dies because of the combination of injuries suffered. 


i. Under such circumstances, both independent actors are deemed to be the direct and final cause of death.
c. If the act was not direct and final, the defendant may or may not be the proximate cause:

i. Liability depends on whether the intervening act which caused the harm was foreseeable 
ii. If an act is not foreseeable, it is a superseding event ( superseding events cut off liability from original actor

1. EXAMPLES:

a. If someone gets into a fight with someone on their porch and the victim is laying on the porch and then a car drives onto the sidewalk and onto the porch and kills him the original aggressor cannot be held liable for the death because it was unreasonable 

iii. If the intervening act WAS reasonably foreseeable to the defendant at the time the injury was inflicted, then defendant is still deemed to have been the proximate cause 

1. EXAMPLES: 

a. Contracting the flu in a hospital is reasonably foreseeable, but contracting ebola would not be 

i. If someone goes to the hospital and gets an infection/flue and dies the person that put them there can still be held liable for the death 
d. CASES

i. Commonwealth v. Atencio: Friends playing Russian Roulette and one guy kills himself

1. Holding: Friends were determined to be cause in fact and proximate cause. First they were cause in fact because without them the victim could not have played the game. Then, proximate because it was said that the friend shooting himself was reasonably foreseeable under the circumstances

2. Guilty of involuntary manslaughter 

ii. People v. Kevorkian: Doctor assisted suicides. 
1. Holding: Doctor was found to be but for cause because but for his assistance and the machines, the victims wouldn’t have been able to commit suicide. Additionally, D was found to be proximate cause because even though he was not the final and direct cause, it was reasonably foreseeable that the patients would use his machines and then die

iii. Stephenson v. State: KKK leader 
1. Holding: While the poison was the cause in fact, the defendant was still the proximate cause because the intervening act (her taking the poison) was reasonably foreseeable given the circumstances—it was not a superseding act because his brutal treatment could have led anyone to commit suicide
e. Suicide Pacts

i. If a suicide pact is truly voluntary, simultaneous and without fraud, the survivor cannot be convicted of murder, but only of AIDING AND ABETTING a suicide***

1. CASE:

a. In Re: Joseph: Minor and friend were in a suicide pact. Minor drove but was not killed, the passenger/friend was killed

i. Holding: Minor was found guilty of aiding and abetting, but not murder. There was too much confusion on what the people could be charged with based on who survives the suicide pact.

HOMICIDE
Homicide: Malice + Actus Reas + Causation + Death – Mitigating Circumstances/Defense
I. Murder: The unlawful killing of another human being with malice aforethought. It is a malice crime
II. There are four mental states for MALICE:
a. Intent to Kill (premeditation and deliberation)
I. Premeditated: Thought about the killing in advance and planned it out for a short period of time
II. Deliberate: Cool headed and in a rationale state of mind (as opposed to heat of passion) 
III. This can lead to 1st or 2nd degree murder
IV. Can use clear evidence or circumstantial evidence to conclude whether defendant had the intent to kill
V. CALIFORNIA determined that premeditation and deliberation can be instantaneous
VI. GENERAL rule is it cannot be instantaneous 
VII. DEFENSES
1. INSERT
VIII. CASES
1. Gilbert v. State: Husband kills wife in the retirement home. He intended to shoot her and kill her, regardless of his motives he still had the intention to kill her 
a. Holding: Convicted of 1st degree murder for killing his wife 
b. Intent to commit serious bodily injury 
I. When someone intends to inflict serious harm, but not necessarily to kill them BUT their actions resulted in death 
II. This can lead to 2nd degree murder 
III. Any intentional breaking of bones can be considered deadly force
c. Felony Murder (1st degree or 2nd degree)
I. The killing of someone during the commission of another felony. 
II. Defendant must be guilty of the other felony to be considered for felony murder
III.   Foreseeable homicide during the perpetration of a dangerous felony
IV. The intent to commit the felony fulfills the malice requirement 
V. Underlying felonies must be inherently dangerous to human life 
VI. FELONIES FOR FELONY MURDER = BAARR
1. Burglary, arson, abduction, robbery, rape
VII. THIS IS THE EXCEPTION TO THE GENERAL PROHIBITION OF TRANSFERING OF INTENT
VIII. Majority Jurisdiction:
1. To deter people from engaging in inherently dangerous felonies. Holds people accountable and lets people know if they engage in such behavior if someone dies, they will find themselves guilty of murder, even if the death was accidental.  To get felony murder in these jurisdictions, the felony must be inherently dangerous to LIFE
a. Not inherently dangerous to life: Trespassing, Larceny, Grand theft etc… 

IX. Minority Jurisdiction: It doesn’t matter whether the felony inherently dangerous—any felony counts. This counts more felonies than the majority
X. DEFENSES:
1. Defense to the underlying felony making them not guilty
a. Ireland Rule: Underlying felony has to be something different than a killer. Manslaughter cannot be converted to felony murder ( all voluntary manslaughters could then be raised under felony murder 
2. Death was NOT foreseeable
3. Defendant had reached a point of safety and overarching felony had ceased 
a. People v. Washington: Gas station hold up gone bad. Defendant’s co-felon was killed by the gas station attendant
b. Holding: Court said Defendant could not be guilty of the death of his co-felon because the he was killed by a third party 
c. RULE: It is not felony murder unless the death is caused from the barrel of one of the felons guns 
4. 3rd Party Killing
XI. CASES
1. People v. Ireland: 
a. Holding: D faced felony murder charges for drawing a gun and killing his wife.  The underlying felony was assault with a deadly weapon, which is inherently dangerous.  However, b/c assaulting the victim with a deadly weapon was integral to providing the murder, it could NOT be used as an independent felony to charge felony murder.
2. People v. Sears: Defendant threatened if wife was going to leave him. Broke into wife’s house to kill her, but killed his stepdaughter instead. 
a. Holding: court here expanded the Ireland rule saying that considering the assault based intent upon entering extends the felony-murder rule beyond any rational function. 
3. Commonwealth v. Redline: Defendant’s co-felon was shot and killed by police as they fled the scene of their armed robbery
a. Holding: The defendant is not guilty for the murder of his co-felon based on a theory of felony-murder because he was killed by a police officer engaged in the performance of his duty making it justifiable homicide 
4. People v. Phillips: Victim gets eye cancer, parents decide to take victim to a chiropractor instead. Parents claim grand theft and thus try to get for felony murder.
a. Holding: NO FELONY MURDER because the grand theft is not an inherently dangerous felony. Majority jurisdiction requires that 
b. RULE: Felony murder requires the underlying crime be inherently dangerous to human life 
d. Depraved/Malignant Heart (gross recklessness or negligence)
I. Depraved and malignant heart murder occurs when there is GROSS recklessness
II. Can only lead to 2nd degree murder 
III. Defendant engages in grossly reckless behavior that is 
IV. Subjectively understood to potentially cause harm
V. 4 requirements
1. Defendant’s conduct exposed a high degree of risk to human life/safety 
2. No social value to the conduct
3. Defendant intentionally engaged in the conduct
4. Defendant was SUBJECTIVELY aware that the conduct had a HIGH degree of risk to human life and safety 
VI.  CASES

1. Commonwealth v. Malone: Defendant was playing “Russian Poker” and holding up a gun to his friend’s side and pulled the trigger killing him. Defendant honestly did not believe the gun would go off or kill his friend

a. Holding: Defendant is guilty of 2nd degree murder even if he never INTENDED to kill, it is enough that he knew his conduct was extremely risky 
2. Gibson v. State: Defendant is arrested and while police officer is driving gets into a car accident and an officer is killed

a. 4 Theories of what happened
i. Defendant didn’t do anything: 
1. Not guilty 
ii. Defendant was having heroin withdrawals and uncontrollable convulsed which made him lunge towards the drive 

1. Jury must find Defendant is either criminally/grossly negligent and unconscious 

2. It could be argued that Defendant voluntarily took the drugs ( The more likely that D was going through withdrawals, the more likely that he will be criminally liable of manslaughter, and not 2nd degree murder.
iii. Defendant wanted to escape the crashing car

1. Potentially liable for felony murder or even gross negligence because he was trying to achieve something and had the intention to crash the car 
2. BUT, jury might not find that he intended to kill or even injure someone just that he wanted to escape
iv. Defendant wanted to commit suicide

1. Defendant would likely be found guilty of either murder 2 or voluntary manslaughter 
2. He had the intent to kill himself 
b. Holding: Murder conviction was affirmed
3. People v. Register: Defendant is drunk in a crowded bar. Defendant ends up shooting and killing two people. 
a. Holding: Court convicted of Murder 2 because the excessive/voluntary  drinking added an element of risk. Defendant could not argue voluntary intoxication as a defense
b. MAJORITY RULE: intoxication is not a defense nor mitigation for RECKLESS conduct 
4. Pears v. State: D was convicted of 2nd degree murder for killing two people in an accident while driving drunk.  Even after being warned by cops not to drive since he was too drunk, he still got in his truck and drove at high speeds through traffic lights.
a. Holding court convicted of 2nd degree murder because of the fact that the police put him on notice. His intentional acts were drinking and getting behind the wheel and also driving through the traffic light. The notice from the police was enough to make him subjectively aware of the danger and risk.

b. TAKEAWAY: drunk driving is reckless for involuntary manslaughter, but can sometimes be enough to be considered grossly negligent for murder   
e. Voluntary Manslaughter
I. Will always be the result of mitigating homicide that would have been murder of the intent to kill variety
1. CASES

a. Jahnke v. Wyoming: 
i. Holding:

f. Involuntary Manslaughter
I. An unlawful killing WITHOUT malice

II. Will always result from an unintentional homicide.

1.  It is most often GROSS recklessness murder that was dropped OR

2. An unintentional killing that results from mitigation from 1st/2nd 

III. Two theories of Involuntary Manslaughter

1. Criminal Negligence Manslaughter

a. A killing occurs due to a gross deviation from the standard of care a responsible person would observe in Defendant’s situation:

b. EXAMPLE:

i. Involuntary manslaughter that include a victim dying as a result of injuries caused by:

1. Defendant’s criminal negligence driving (falling asleep)

2. Defendant’s careless handling of a fire arm

c. CASES

i. Commonwealth v. Welansky: 
1. Holding: 
2. Misdemeanor Manslaughter (like felony murder)
a. Makes an involuntary manslaughter if a homicide occurs during an inherently dangerous misdemeanor 
b. EXAMPLE

i. HYPO:  D shoots his gun during 4th of July, and someone dies by accident.  Is D liable? 
1. Yes, b/c that shooting off a firearm is a misdemeanor that is inherently dangerous to life.  Therefore, D will be guilty of involuntary manslaughter
DEFENSES
I. Self-Defense (COMPLETE DEFENSE)
a. To have a valid claim of self-defense, someone must honestly have believed that they were under IMMINENT attack of death or great bodily harm AND a reasonable person would have believed the same
i. This is a complete defense, EVEN if you are mistaken
ii. You can only used force that is proportional to the imminent attack
iii. Self-defense is an OBJECTIVE standard: we do not place the reasonable person in the same shoes as the defendant, but only in the same proximity. 
iv. Psychological makeup of the defendant does not provide objective circumstances—those would be subjective 

b. Victim’s Claim to Self Defense:

i. Majority Rule: A victim is permitted to use DEADLY force in self-defense any time that they reasonable believe that deadly force is about to be used against them and their responses is necessary to combat the attacker
1. There is no responsibility to attempt to retreat
ii. Minority Rule: prior to using deadly force, in self-defense, the victim must “retreat” or attempt to retreat. 
1. Requirements:

a. There must be a safe avenue for retreat; AND

b. The victim must know of it 
2. HOWEVER, victim never has to retreat from their own property 
c. Initial Aggressor’s claim to Self Defense

i. An initial aggressor can claim self defense when they:

1. After using non-deadly force, their victim responds with deadly force

2. Appear to have surrendered/disengaged in the altercation before the victim fights back

ii. Even under the majority rule, which generally does not require retreat for one who has a right to self-defense, someone who was the initial aggressor MUST retreat if there is a safe option 

iii. Insulting words do not make someone an initial aggressor 
d. CASES
i. State v. Simon: Defendant is an elderly man who believes all Orientals known martial arts and he feels threatened and shoots him. 
1. Holding: Defendant was acquitted because the court only required a subjective standard, not the objective standard
a. **Common Law RULE (Majority) – Both objective and subjective standard -- if a reasonable person under the circumstances would have believed that you were under imminent attack AND you yourself honestly believed that you were under imminent attack, then you are justified to use self-defense.  This is a complete defense, even if you’re mistaken.

b. **CA RULE (Minority) – Imperfect Claim of Self-defense:  When you only have a subjective belief, but not an objective belief, that you are under an imminent attack, then you have an imperfect claim of self-defense which makes you guilty of only the lesser included offense (i.e. if you honestly but unreasonably kill, then you will be found guilty of only voluntary manslaughter instead of murder).  You are said not to possess malice.  (Similar to what happened in Jahnke)
ii. Jahnke v. Wyoming: 16 year old defendant killed his father. Defendant claims that his father beat him, his sister and his mom throughout their lives. 
1. Holding: Defendant could not prove the objective requirement because there was no imminent threat.  
iii. People v. Curtis: Defendant was arrested on suspected burglary. Police officer arrested him, but defendant resisted arrest because he said he was innocent
1. Holding: Court said that because the defendant’s arrest was unlawful he has the right to resist arrest. Because the police officer was not engaged in his lawful duty, the charge was lowered to a misdemeanor 
iv. Rowe v. United States: Defendant and victim get into an argument. Defendant was the initial aggressor, but the victim responded with deadly force so Defendant used deadly force to kill him
1. Holding: Because the defendant backed up after initially kicking the victim, he had surrendered so when the victim responded with deadly force, Defendant was legally able to respond with deadly force
v. State v. Abbot: Defendant and neighbor got into a fight. Defendant was the initial aggressor. Father of the neighbor came out to try and break up the fight with a hatchet. By the end everyone was injured (including minor injuries to defendant)
1. Holding: Court adopted the minority rule which required that Defendant first attempted to retreat before using deadly force. 
II. Defense of Others

a. MAJORITY: there does not have to be a pre-exisiting relationship between the person being harmed and the person that comes to their aid

i. Reasonable Test Rule: So long as you act honestly and reasonably, even if you’re wrong, you have a right to a complete defense of self-defense

ii. Reasonable mistake of fact is a defense just as it ifs for self defense

b. MINORITY: “you better be right” if you are coming to someone’s aid you better be right that they are being harmed, etc…
i. Alter Ego Rule: You can only act as the surrogate for the person you believed is being victimized 
c. Fleeing Criminals

i. MAJORITY RULE: Two separate rules that were applicable to the police and private citizens when they attempted to apprehend fleeing criminals
1. Police: Given broad rights to use deadly force or whatever force necessary to stop a fleeing felon. Allowed to use deadly force to stop any fleeing felon as long as they subjective believed it was a felon
a. Cop could shoot a felony and be wrong, but NOT criminally liable
b. CHANGED BY THE GARNER RULE 

2. Private Citizens: 

a. Were allowed to use deadly force ONLY when they were right, or there was no defense 

ii. GARNER RULE: 
1. Based on the 4th amendment, police are ONLY allowed to use deadly force to stop a fleeing felon when they honestly and reasonably believed they had PROBABLE cause and the felon is physically dangerous to human beings
iii. COUCH RULE:

1. a private citizen can only use deadly force against a fleeing felon when they are right in believing the person to be a felon, AND when the felon is reasonably believed to be dangerous to human life 
a. Rationale: didn’t want to give private citizens more defenses to shoot felons than cops—to prevent against vigilantism 
b. Q?: What is the rule to apply to fleeing criminals today? Couch rule? 
III. Defense of Property 

a. Q?: Is defense of property a complete defense? 
b. Deadly force can NEVER be used to defend property 

c. Deadly force can only be used in situations where there is an imminent threat to human life, not just to defend against property

d. CASES
i. People v. Ceballos: Defendant created a trap for burglaries, but it ended up killing them
1. Holding: NO claim of self-defense because deadly force can never be used to protect property. If defendant had been home and shot an intruder out of fear for his life, that could be self-defense. 
IV. Necessity 
a. Required Elements for Acquittal by Necessity
i. The criminal act was done to prevent the threat of bodily harm to oneself or another
ii. There was no legal alternative to the act
iii. The reasonably foreseeable harm was not disproportionate to the harm caused by the defendant
iv. A greater harm was prevented 
v. The belief of harm was objectively and subjectively accurate
vi. The defendant did not substantially contribute to the condition 
b. This is a CALIFORNIA rule and is an objective test

c. NECESSITY IS NOT A DEFENSE TO KILLING
d. Necessity is an affirmative defense—the defendant has the burden of proving all of the elements
e. CASES:
i. State v. Reese: Defendant, prisoner, escapes from prison after fears of being sexually assaulted. Defendant got about 8 miles away and was caught 24 hours after escaping 

1. Holding: Defendant had not met all the elements of the Lovercamp Rule and was prevented from using necessity as a defense because he didn’t report that he had escaped

a. LOVERCAMP RULE:
i. D was faced with a threat of death in the immediate future (not necessarily imminent);

ii. There was no time for a complaint to authorities, or complaints already made were illusory;

iii. There was no time or opportunity to resort to courts;

iv. There was no force or violence against prison personnel or other innocent people in the escape; AND

v. D immediately reports to the proper authorities when he has attained a “position of safety” from imminent threat, or if apprehended before the opportunity arose, he had the intent do so.
ii. People v. Carradine: Defendant was being held in contempt for failure to testify in a murder case. She believed that if she testified her family’s safety would be at risk. Defendant tried to claim defense of necessity.

1. Holding:  The Court ultimately rejected her defense and held her in civil contempt. They reasoned that fear should not b enough to form a valid defense to civil contempt. 
V. Duress
a. Someone is forcing you to commit a crime or else they will harm you.
b. You cannot be held guilty if you perform a criminal act under duress (threat of imminent infliction of death or great bodily injury

c.  Duress, like necessity, is NOT a defense to killing

d. Duress v. Necessity

i. Duress: involves human treatment

ii. Necessity: involves pressure from physical or natural forces 
VI. Consent

a. RULE: Defendant has a complete defense when the injured victim consented to the harm caused ONLY when:

i. The consent was voluntarily and freely given (without duress)

ii. The party was legally capable of consenting

1. The more physical and severe the attack the less consent the victim matters

iii. Also there must be no fraud involved in obtaining consent 
b. CASES:

i. People v. Samuels: Defendant produced a bunch of films showing a bound victim being whipped. Defendant said that he had the victims consent and that the injuries weren’t as bad as they appeared because he was able to stop and apply makeup to the victim etc…

1. Holding: The victim was unable to give the consent for an aggravated assault. The court reasoned that no one mentally competent would have consented to the beating. 

ii. RULE: Consent is NOT a defense to aggravated assault. 
VII. Entrapment
a. When the government induced a person to commit a crime for the purposes of prosecuting against them

i. You can only claim entrapment against the police or government 

b. Constitutional Defense of Entrapment:

i. There may come a point in time where the government has done too much and made it SO inviting to commit a crime that it is fundamentally unfair to find the defendant guilty of the crime since it would violate due process
c. General Common Law Defense of Entrapment: 
i. Subjective standard

1. The defendant was induced by the government AND was NOT predisposed to commit the crime 

a. Majority View: a defendant has NO defense of entrapment if they were predisposed to commit the crime (previous criminal record/activity)

b. By using the entrapment defense, the defendant’s criminal history is automatically allowed to be heard in trial—can be very incriminating to a jury 


d. California/Minority Defense of Entrapment: 

i. Objective Standard

1. Would the government’s behavior have induced a reasonable law-abiding person to commit a crime? 
2. Predisposition is NOT evaluated to determine whether entrapment occurred. 
3. This looks at the behavior of the government, not the past behavior of the defendant
ii. Impacts of this rule
1. Prevents the government from engaging in behavior just because a person might have done something in the past; AND
2. It makes inadmissible the person’s criminal history
a. This makes it easier for a defendant with a criminal history to successfully raise this defense 
e. CASES:

i. People v. Barraza: Defendant was predisposed to selling drugs. Officer on multiple occasions harassed he defendant to get him to sell her some illicit drugs. Defendant ultimately told the officer where she could get the drugs. 
1. Holding: California Court said that the officer had gone too far and that defendant could use the defense of entrapment. It was clear that the defendant, though he had a criminal past, was attempting to move forward with his life. Officer’s behavior would have pushed a reasonable person to engage in illegal behavior.  
ii. United States v. Russell: Undercover officer sold Defendant an ingredient necessary to produce meth. Defendant was later arrested for producing and selling meth. Defendant claimed that because the officer agreed to sell him to ingredient that he had entrapped him. 
1. Holding: Court said no. Defendant was found guilty because he clearly would have gotten the ingredient regardless of the officer’s involvement. He was not permitted to use the defense of entrapment. 
VIII. Insanity (COMPLETE DEFENSE)
a. M’NAUGHTEN TEST (MAJORITY): At the time of the crime and as a result of his mental impairment, D either: (1) did not appreciation the nature and quality of his act; OR (2) did not know that the act he was doing was wrong. (understand)
i. Most people do not meet this test
ii. Defendant is assumed to be sane 
iii. Q?: is this still the majority test to apply? Or I guess in a situation of insanity we would just apply all of 4 of the tests 
b. Irresistible Impulse Test (MINORITY): that cannot be controlled because of mental illness even if you are aware something is “wrong”
i. This looks at whether the defendant is able to control themselves
c. Product Test: evaluates whether the behavior was a product of the defendant’s mental illness 
d. American Law Institute/Model Penal Code: Defendant must either (1) not understand, lack substantial capacity, that what he/she is doing is wrong; OR (2) even if he did, he was unable to control 
i. Differences between M’Naughten and MPC

1. MPC relaxes the requirement of “knowledge” instead it only requires that a defendant lack substantial capacity to appreciate their conduct 
2. MPC recognizes that a defendant may or may not be aware of their actiosn
3. MPC understands that while an insane person might know what they are doing, they might not be able to understand why it is wrong 
4. MPC includes the principle set forth in the irresistible impulse and the deific command—both cases they “lack substantial capacity” 
e. CASES:

i. People v. Drew: Defendant left money at bar and went to the bathroom. When he got back the money was gone and he accused another customer of taking it and a fight ensued. Police were called. Defendant hit police officer in the face.
1. Holding: The Court applied the M’Naughten Test to determine if D understood and knew what he was doing at the time of the crime.  It did not matter whether or not D was able to control himself.  D was found not guilty by reason of insanity b/c the court determined that he had not developed the proper state of mens rea for the crime.
ii. Montana v. Korrell: Vietnam war veteran who attempted to kill his former supervisor. Clearly there was PTSD here
1. Holding: Montana held that there was no constitutional right to the defense of insanity
	SUMMARY OF INSANITY DEFENSES



	Test
	Definition
	Type

	M’Naghten


	B/c of mental impairment D did not know the nature & quality of act (“Wild Beast” theory) or that it was wrong

	Cognitive test



	Irresistible Impulse


	Crime caused by insane impulse that overcame D’s will


	Loss of control test/ volitional



	American Law Institute (“A.L.I.”) or Model Penal Code Test


	B/c of mental impairment, D lacked substantial capacity to appreciate criminality of conduct or to conform it to the law

	Combination of cognitive & loss of control tests



	Product Test


	Crime was a product of D’s impairment/ mental illnes


	Causation test




f. ***Incompetency 

i. Defense that says that defendant is INCOMPETENT to stand trial/be convicted/sentenced
ii. Dusky Standard: Elements
1. Defendant must understand the nature of the proceedings against him; AND
2. Defendant is able to aid in his own defense 
iii. CASES
1. People v. Lang: Deaf, illiterate, mute who was arrested for murder. Def

a. RULE: You can’t lock someone up based on a prediction that they will commit crimes in the future, BUT mental illness is required for insanity
IX. Unconsciousness (COMPLETE DEFENSE)
a. If the defendant is unconscious, either voluntarily or involuntarily, they cannot have the capacity to form the necessary intent to commit a crime 

i. You can be legally unconscious, but be actively doing something

b. CASES
i. People v. Newton: Defendant shot and killed a police officer after being shot in the stomach. Defendant said that he was in a state of shock and was unconscious during the shooting because he had just been shot
1. Holding: Court said that the instruction on unconsciousness should have been given and he was entitled to the defense—it wasn’t unreasonable given the circumstances for him to be legally unconscious from shock
X. Involuntary Intoxication

a. Acts as a complete defense because it negates the requisite mens rea. 
i. Intoxication is involuntary only if it results from the taking of an intoxicating substance; AND:
1. Without the knowledge of its nature; OR
2. Under direct duress imposed by another; OR
3. Pursuant to medical advice while unaware of intoxicating effects 
XI. Mitigating Defense
a. Unreasonable Mistake of Fact
i. Defense to specific intent and imperfect self defense (murder)
ii. When the defendant subjectively made a mistake, but a reasonable person in the same circumstances would not have

1. Q?: Can provide a defense to the specific intent crime, but not the general intent crime?
b. Reasonable Mistake of Fact
i. Defense to all crimes EXCEPT strict liability 
ii. When the defendant made a mistake and a reasonable person in the same circumstances would have also. 

1. Cultural differences are never considered complete defenses, but it may be mitigating 

iii. Ignorance of the law is NOT a defense 

iv. EXAMPLE:

1.  You rent a car from Hertz and park it and go to the market.  When you go back to get in the car, you accidentally get in another car that is the same as yours and has the keys on the chair and you drive off with it.  You didn’t mean to though.  Were you acting reasonably?
a. Yes, that was acting honestly and reasonably b/c it was the same type of car as yours.
c. Diminished Capacity 
i. In some jurisdictions, intoxication counts as diminished capacity
1. NO DIMINISHED CAPACITY DEFENSES IN CALIFORNIA
ii. Voluntary Intoxication

1. Even though the defendant voluntarily ingested the intoxicant, this is often given as a defense to say that the defendant could not form the necessary intent 
iii. Mental Illness—just short of insanity 
1. People v. Wolff
d. Provocation 

i. RULE: Provocation requires each of the 4 following criteria be met:
1. A reasonable person would have been provoked into a heat of passion by the conduct of the victim
2. Defendant was actually provoked into a heat of passion
3. A reasonable person would not yet have cooled
4. Defendant had not yet cooled
ii. CASES
1. Holmes v. Director of Public Prosecutions: Man kills his wife, but says that her admission of adultery provoked him into killing her—PREVIOUSLY WORDS ALONE WERE INSUFFICIENT
a. Holding: mere words alone are insufficient to prove provocation

2. People v. Barry: husband married his wife. 3 days later she leaves for 2 months and when she returns she is telling her husband about her lavish affair. Husband
a. Holding: ample evidence that the wife’s taunting over a 2 week period was enough of a provocation that there was heat of passion.
3. People v. Harris: Defendant was beat by a bouncer, he returned and then shot the bouncer

a. Holding: It is unlikely that a reasonable person would have cooled in the time that Harris had. Murder was mitigated to voluntary manslaughter because it was heat of passion 
4. People v. Caruso: Son dies from sickness. Father believes it is the Doctor’s fault that Son died so Father kills doctor when the doctor gets to their house too late to save Son. 
a. Holding: Honest/unreasonable mistake of fact could mitigate from 1st to 2nd degree murder. He was UNREASONABLY provoked into a heat of passion so there was not the deliberation required for murder 1 
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	Level of Homicide
	Mens Rea Requirement

	1st Degree Murder
	MALICE:  Premeditated and deliberate intent-to-kill;

OR

Certain types of felony murder

	2nd Degree Murder
	MALICE:  Non-premeditated or deliberate intent-to-kill;

OR

Intent-to-inflict-serious-bodily-harm;

OR

Certain types of felony murder;

OR

Recklessness-with-depraved indifference (malignant/depraved heart)

	Voluntary Manslaughter
	NO MALICE:  Mitigation from 1st or 2nd degree murder (intent-to-kill OR intent-to-inflict-serious-bodily-harm murders only) using Provocation

OR

Diminished Capacity

	Involuntary Manslaughter
	NO MALICE:  Mitigation from 1st or 2nd degree murder (felony OR depraved/malignant heart murders only);

OR

Criminal Negligence;

OR

Misdemeanor Manslaughter


THEFT CRIMES
All of the crimes discussed below are THEORIES of theft. All are mutually exclusive and a defendant cannot be guilty of more than one at a time. 
I. Larceny

a. Classic specific intent crime
b. Trespassatory taking from the rightful possessor and carrying away with the intent to permanently deprive
i. Trespassatory: this can include obtaining possession by use of a misrepresentation of fact, a so called “larceny by trick” 
ii. Taking: this requires an exercising of complete dominion and control by the would-be thief 
1. EX) if a thief picks up an object that is attached to the wall, it is not a larceny until the chain is cut 
iii. Carrying Away: can be even the smallest movement away 
1. ***CONTRAST TO EMBEZZLEMENT which requires conversion instead of being taken away 
iv. Personal Property: must be tangible 
v. Known to be that of another: larceny can only be committed against the RIGHTFUL POSSESSOR (doesn’t have to be the true owner)
vi. Intent to permanently deprive: Intent to permanently deprive does not require intent to never return it(Q?: so the actus reas and the mens rea don’t have to occur at the exact moment like homicide?
1. EX) if, at the time of the trespassatory taking the taker plans on later
c. Even if the defendant did not have the intention to permanently deprive, but they use the property in a risky way (damage or loss), this can satisfy the “intent to permanently deprive”

d. MAJORITY RULE: If you innocently take property, even if it is trespassatory, you are NOT guilty of larceny, even if later you decide to permanently deprive the rightful owner

e. MINORITY RULE: Regardless of when you take something innocently or criminally, if you have the intent to permanently deprive, then you are guilty of larceny
f. DEFENSES:

i. Unreasonable Mistake of Fact
ii. Reasonable Mistake of Fact
· Q?: Unreasonable mistake of fact, reasonable mistake of fact, insanity, duress, necessity? 

g. CASES

i. People v. Robinson: Defendant’s friends stole car, then called him to help them take off the wheels and tires the next day 
1. Holding: defendant is found guilty of receiving stolen property but not larceny because there is not enough evidence to show he was part of the theft from the beginning and that the purpose of moving the car was to take the tires and wheels.

2. RULE: You can only commit larceny against the rightful possessor not a thief

ii. United States v. Rogers: Defendant’s brother asked him to deposit a check for him. The bank teller gave him too much money, but he defendant kept it. 
1. Holding: Defendant was guilty of larceny because at the time he took the money, he knew it was wrong and wasn’t his. It was wrongful trespass since he wasn’t the rightful possessor and he didn’t bring it back
2. RULE: Wrongful knowledge at the time of the taking is required for larceny to occurred 
II. Larceny by Trick 

a. Defendant obtains possession from a rightful possessor by trick or fraudulent means. Even if the defendant gains possession through consent, the consent is NOT valid because it was induced by a misrepresentation. 

i. The trick must be intended at the very beginning to be considered larceny by trick

b. CASES

i. Graham v. United States: Defendant told his client that he would help him bribe a police officer to prevent client from being deported.  

1. Holding: guilty of larceny by trick. Even though the money was given with client’s consent, defendant still intended to convert the money and obtain it by fraudulent means. 
III. Embezzlement

a. Fraudulent conversion of property of another by one who was, at the time of the misappropriation, in lawful possession, with intent to permanently deprive.

b. Elements of Embezzlement

i. Fraudulent Intent

ii. Conversion: when defendant deals with the property in a manner INCONSISTENT with the trust arrangement pursuant to which he holds 

iii. Of another’s property: tangible personal property, real property doesn’t count

iv. By a person in LAWFUL possession of that property
1. Embezzlement doesn’t require an intent to permanently deprive
2. Embezzlement is a specific intent 
c. Embezzlement v. Larceny

i. Embezzlement is when defendant is the rightful possessor and just misappropriates the property

1. Larceny the defendant is taking property that is rightfully someone else’s

ii. Embezzlement only requires a minimum of temporary deprivation

1. Larceny requires intent to PERMANENTLY deprive

iii. A defendant can develop the intent to trick after they have already obtained possession for embezzlement
1. Larceny by trick requires the trick be the initial intention  
iv. Q?: can the riskiness of the use be substituted for both embezzlement and larceny for the intent to permanently deprive? 

d. DEFENSE

i. Unreasonable mistake of fact

ii. Reasonable mistake of fact?

iii. Q?: Defenses
e. CASES

i. Commonwealth v. Ryan: Shop sent detectives into his store. Defendant took money from detectives, but never registered their sale. Minutes later, defendant took the money back out of the cash register
1. Holding: The money was not in the cash register long enough for it to be considered larceny. The defendant was still the rightful possessor at the time because as an employee of the shop the defendant had lawful possession

ii. People v. Talbot: Defendants used funds from their company to invest back in the stock market. They didn’t take the money in secrecy and had the intentions to return it
1. Holding: Talbot had the rightful possession of the money but not for that particular purpose. Even if he had gotten lucky and was able to return the money, he was guilty of embezzlement the moment he took the money and intended to use it for this dangerous and risky activity.

2. RULE: intent to return the property is not a defense and using property in a risky way can be substituted for the 

IV. False Pretenses

a. When a defendant persuades, by false pretenses (a lie), the owner of property to convey title

b. Elements of False Pretenses

i. Obtaining title 

ii. To the property of another

iii. By intentionally making false statement of past or existing fact

iv. With the intention to defraud another 

c. MAJORITY RULE: false pretenses must be present or past actions, they cannot be future. Future promises to do something are not enough to constitute the crime of false pretenses. 

d. CASES:
i. People v. Ashley: Defendant convinced two elderly ladies to invest their life savings into 

1. Holding: this promise was about the future promise to build a theater, but this would no longer be considered false pretenses because it was about future events. Q?: this no longer is considered false pretenses right?
V. Extortion

a. The use of a malicious threat to obtain property or change the victim’s conduct

b. Differences between extortion and robbery

c. CASES:

i. State v. Burns: Defendant accused “victim” of embezzling money and stated that he would send victim to prison if he didn’t confess and repay the money. 
1. Holding: Court remanded trial to determine whether or not the embezzlement actually occurred. 
2. RULE: One may demand the return of money embezzled by another, and, if restitution be refused, threaten him with a criminal prosecution without violating the extortion statute, so long as the demand is limited to the specific amount embezzled.
VI. Burglary:

a. Specific Intent Crime 
b.  Common Law Definition: 

i. Tresspassory breaking and entering of a dwelling house in the nighttime, with the intent to commit a felony OR theft therein. 
1. Dwelling requires that someone have slept there at least once 
2. Trespassory entering without consent OR by means of trick/fraud 
3. Breaking to remove from your way some obstacle blocking entry 
a. EXAMPLES
i. Opening a windo
ii. Pushing open a door 
iii. Moving curtains to enter through an open window  
4. Entering person or any part of a person’s body/instrumentality 

ii. Curtilage allows this definition to expand to the garage of a home even if no one has slept there
c. Statutory Definition:

i. Tresspassory breaking and entering with the intent to commit a felony or theft therein
1. Doesn’t have to be a dwelling 
2. Doesn’t have to be in the nighttime 

d. CASES:

i. Regina v. Collins: Defendant was charged with burglary with the intent to sexually assault. He was waiting naked outside a window of a girl’s house. She thought he was her boyfriend so she invited him in and they had consensual sex. 
1. Holding: It was determined he was not guilty because she invited him in. If he had entered before she was invited though then he would’ve been guilty. 
VII. Receiving Stolen Property:

a. When someone received property that they know was stolen. They are not guilty of theft unless they were part of the physical taking, or at the time they received it knew it was stolen. 
	PROPERTY OFFENSES

	
	Activity
	Method
	Intent
	Title

	Larceny


	Taking & asportation of property from possession of another person


	Without consent or with consent obtained by fraud


	With intent to steal


	Title does not pass



	Embezzlement


	Conversion of property held pursuant to a trust agreement


	Use of property in a way inconsistent with terms of trust


	With intent to defraud


	Title does not pass



	False Pretenses


	Obtaining title to property


	By consent induced by fraudulent misrepresentation


	With intent to defraud


	Title passes




ATTEMPTS
I. Attempt:

a. Attempts are specific intent crimes

b. 2 Requirements to constitute ATTEMPT

i. Specific Intent to complete the target crime

ii. Completion of a certain amount of conduct

1. TWO TESTS

a. Dangerous Proximity (MAJORITY)

i. Acts performed in furtherance of a criminal project do not reach the state of attempts unless they “carry the project forward within dangerous proximity to the criminal end to be attained”

ii. Courts look at what REMAINS to be done 

b. Substantial Step Test (MINORITY) 
i. Defendant must have taken a substantial step towards to commission of a crime. 
ii. Looks back in time and  to determine what a defendant has already complete
c. Voluntary Abandonment 

i. Majority: This is NOT a defense 

ii. Minority: Even when the defendant has gone beyond mere preparations, they can still be acquitted of an attempt crime if they voluntarily abandon the plans 
iii. Q?: Need clarification of when the majority says you can voluntarily abandon a crime
d. Involuntary Abandonment  
i. When a defendant’s plan is interrupted and they involuntarily abandon it 
ii. NEVER A DEFENSE EVE
e. Factual Impossibility: 

i.  extrinsic circumstances unknown to the actor or beyone his control prevent consummation of the intended crime, but if he had been able to physically carry out everything he planned, a crime would have occurred

f. Legal Impossibility: 

i. ½ jurisdictions in the country recognize as a defense
ii. Even if defendant had completed everything he planned to do, a crime would not have occurred. 

iii. Model penal code does not allow this defense because it says a person is guilty if he purposely engages in conduct which would constitute a crime if the attendant circumstances were as he believed them to be

1. Criminal intent then would pose the same danger as someone who completes the crime

2. Common law however does NOT follow this
iv. Q?: What jurisdictions follow this? 

g. CASES

i. People v. Rizzo: Defendant and friends planned to rob victim on his way to delivery pay roll money. Defendant and friends had guns, but could not find victim. Ultimately they were caught by police due to their suspicious behavior
1. Holding: Court said that the defendant never passed into the necessary danger zone to convict of an attempt
ii. State v. Latraverse: Defendant that went to police officer’s house to light it on fire. Cops say his car parked in front of officer’s house, but defendant claims that he voluntarily abandoned he crime
1. Holding: Court said that voluntary abandonment is an affirmative defense  and the defendant should have been given the opportunity to raise the defense in court 

2. RULE: Voluntary abandonment is an affirmative defense
iii. People v. Staples: While defendant’s wife is away on vacation he rents an apartment above a bank. Landlord discovers that it appears Defendant has been preparing to break into the bank vault. Defendant claims that he voluntarily abandoned
1. Holding: Defendant was found guilty and that his abandonment was NOT voluntary. Court found that the abandonment was NOT voluntary because the police intercepted. 
SOLICIATION
I. Asking someone to commit a crime
a. Soliciting prostitution
b. Asking someone to help you kill someone
a. Solicitation is an attempted conspiracy
b. Crime is completed the moment you ask someone to commit the crime 
II. Requirements to convict

a. In order to convict someone of conspiracy, prosecution needs one of the following:
i. One person’s testimony  + Evidence of the solicitation
ii. Two people’s testimony
b. Corroborating evidence

i. Tends to connect the defendant with the commission of the crime

ii. Is independent of evidence given by the witness who testified about the solicitation or independent of the facts testified to by that witness

iii. Corroborating evidence need not be strong or even enough to establish each element by itself

iv. Corroborating evidence may include the defendant’s acts, statements, or conduct, or any other circumstance that tends to connect him/her to the crime

v. Defendant does not have to agree
III. CASES

a. People v. Lubow: Defendant approaches diamond salesman and asks him if he wants to join in on a fraud. Salesman goes to the police to tell them that defendant had solicited him for a fraud. 
i. Holding: Conspiracy requies a meeting of the minds, but since the diamond salesman did not agree to the fraud then the defendant can only be guilty of the solicitation of the crime.  
VICARIOUS LIABILITY

I. Accomplice theory

a. Based on the accomplice theory, an accomplice can be guilty of the actual crime
b. In order to be guilty of the substantive crime, a defendant must do something with the intent to assist in the criminal enterprise

c. COMMON LAW requires: that the defendant knowingly and intentionally aided or encouraged the principal in the perpetration of the crime

d. ***UNKNOWINGLY aiding and abetting does not make someone guilty

II. Elements to Consider

a. Level of relationship/association between the parties

b. Proximity to the crime

c. ***Circumstantial evidence is sufficient to conclude that defendant is guilty when it shows there was a common purpose between the parties 

III. There is NO crime of “aiding and abetting” someone who does is guilty of the conspiracy to commit the crime under a vicarious liability theory 

IV. Common law degrees of participation

a. Principals in the 1st degree
i. Persons who actually engage in the act or omission that constitutes the criminal offence 



b. Principals in the 2nd degree
i. Persons who aid, command, or encourage the principal and are present at the time of the crime

c. Aiders and Abettors BEFORE the fact

i. Persons who aid/aet, or encourage the principal prior to the crime, but are not present at the time of then crime

d. Aiders and Abettors AFTER the fact 

i. Persons who assist AFTER the crime (giving someone a hiding place)

1. Q?: Usually these people are guilty o conspiracy to commit whatever crime was already commited? 
V. Cases

a. State v. Parker: Defendant and some friends were accused of beating and robbing a law student. Defendant was present at the crime and did nothing to stop it

i. Holding: Court said that even though defendant did not overtly act, his presence and failure to stop the act was considered enough to make him liable 

ii. RULE: Inaction can be sufficient to convict someone…example = lookout at a crime

b. Bailey v. United States: Defendant was at the scene of a robbery. Defendant was only 10ft away when the robbery occurred, but when police showed up he ran. 

i. Holding: Court held that Defendant’s presence at the crime scene alone was insufficient to convict him 

c. People v. Marshall: Defendant gave his drunk friend the keys to his car to drive home. Friend drove and killed himself and one other driver in an accident.

i. Holding: Court said that because at the time of the accident the defendant was home in bed and could not have been a part of the crime that occurred

ii. RULE: simply facilitating a misdemeanor does not make someone culpable of the subsequent crimes

d. People v. Lauria: Defendant ran a telephone answering service which he knew was being used by a prostitution venture

i. Holding: Court held that the defendant was not liable because he didn’t benefit from the business venture and he was supplying telephone answering service to a variety of other people not just prostitutes

ii. RULE: A supplier must have a stake in the outcome in addition to knowledge that their good is being used illicitly. 

e. People v. Kessler: Defendant was the getaway driver. He was waiting for his accomplice to commit a burglary and larceny. Instead the accomplice was surprised by the shop owner and killed him. 
i. Holding: Defendant is clearly a principle to the burglary because he was a lookout at the scene of the crime. Therefore, he is guilty of aiding and abetting the burglary but there is no such thing as attempted felony-murder so he cannot be guilty of the attempted murder. He also doesn’t have requisite intent because his friends went inside without guns and without intent to cause bodily injury. Even if he did, the intent cannot transfer.   He didn’t encourage, participate or engage in attempted murder.

ii. RULE: there is no such thing as “attempted felony-murder.” When a defendant agrees to participate in an unlawful act, they can only be held liable for the acts done in furtherance of that unlawful act. 

CONSPIRACY
I. An agreement by two or more persons to accomplish an unlawful act

a. Conspiracy requires a meeting of the minds 
II. ELEMENTS:

a. Express or implied agreement

i. MEETING OF THE MINDS
1. Both parties have to actually intent to complete the crime  

b. Act in furtherance performed by one of the conspirators in furtherance of the conspiracy

i. Can be even as slight as efforts to acquire equipment 

c. Intent to pursue an unlawful objective 

III. Conspiracy does NOT merge with other crimes. You can be guilty of both the actual crime and conspiracy to commit the crime. 
IV. Wharton’s Rule: An agreement by two person to commit a particular crime cannot be prosecuted as a conspiracy when the crime is of such a nature as to necessarily require the participation of two people for its commission

a. Dueling Example: 

i. Someone cannot be guilty of conspiracy wen the definition of a crime requires an agreement to commit the crime

ii. Wharton’s rule is lmited to the minimum of people required to commit the crime. 

1. EX) if the law says a crime takes 6 people, and there are only 6 people present, they cannot be tried for both conspiracy AND the crime, BUT when a 7th person is adde they can all be convicted of both conspiracy and the crime 

V. CASES

a. Gerbardi v. United States: Mann act violation with Al Capone’s hitman and his girlfriend. Police tried to get the defendant on a conspiracy to violate the Mann Act

i. Holding: Court said that he was not legally able to conspire with his girlfriend because she was supposed to be the victim

ii. RULE: In order to conspire, there must be a meeting of the minds of TWO people, neither of which could technically be the victim. 
b. Pinkerton v. United States: Defendant and his brother were involved in a conspiracy for fraud, then brother is arrested and sent t prison for a different crime. Defendant and his friends then perpetrate the crimes that the defendant and brother had conspired to do.

i. Holding: The brother who was in jail was still liable of the substantive crimes that occurred while he was in jail

ii. RULE: The mere act of agreeing to do something makes someone liable of all the substantive crimes that are executed in furtherance of the conspired crime.  
c. McDonald v. United States: A victim was kidnapped for ransom. Once the money was paid, the kidnappers took the money to the defendant to “clean” and exchanged for unmarked money. 
i. Holding: Defendant was charged with conspiracy to commit kidnapping, but not the substantive crime of kidnapping. Defendant might not have known details about the kidnapping, but he new that the behavior must have been illegal because he was involved in the money laundering. 
ii. RULE: You can be guilty of conspiracy even after the target crime has already taken place if it can be shown that the conspiracy involved more than just the crime, but also the criminal events after the initial crime. 
d. Kruelwitch v. United States: Petitioner and woman defendant induced and persuaded another woman to go from New York City to Miami for the purpose of prostitution, transported or caused her to be transported for that purpose, and conspired to commit those offenses in violation.  After the arrest, one woman called the other to lie about it to protect the man involved.
i. Holding: 

ii. RULE: A conspiracy ends upon arrest so any conversations after the arrests cannot be added as evidence to the conspiracy
e. Blumenthal v. United States: Whiskey wholesaler—middleman and distributors were engaged in a criminal enterprise of selling whisky. Partners did not know of each other. 
i. Holding: The court found that a single conspiracy existed even though not all of the parties knew of each other. 

1. Chain Theory RULE

a. This theory helps the prosecution to convict more people because they can use the statements made by the others if there is one overarching conspiracy

b. One overriding conspiracy that consists of an ongoing and continuous relationship between parties. Everyone on the chain is considered to be part of one conspiracy and can be charged with all of the substantive crimes committed by the conspirators. 
 

c. There is generally a chain of products passing between all of the conspirators to help link them together 
f. United States v, Bruno: Defendant and 86 others were involved in a drug ring where some parties would smuggle the drugs, others would distribute or sell them. Parties didn’t know of each other necessarily.
i. Holding: Court held that there was enough evidence to show an ongoing conspiracy. It didn’t matter whether or not the smugglers knew about the sellers, it is obvious that if someone is smuggling drugs in they must know they are being sold and vice versa. 
g. Kottekas v. United States: Loan officer who all went all through the same broker. 16 different fraudulent loans but only connection between them all was the broker
i. Holding: Court found there was insufficient evidence to show a connection between all of the parties because this was circular and not linear. It is not clear that there was as much of a connection between the people that received the fraudulent loans 
KIDNAPPING

I. Every person who UNLAWFULLY by means of force or fear holds or detains another person without their consent for a distance that is SUBSTANTIAL in character

a. A movement that is only slight/trivial/merely incidental is NOT sufficient
II. TEST: 

a. Was the movement incidental to the crime? 

i. NOT KIDNAPPING

b. Was the movement beyond what was inherent for the crime itself?

i. KIDNAPPING

c. Did the movement SUBSTANTIALLY increase the risk of the harm beyond that inherent in the underlying lesser crime?

i. KIDNAPPING 

III. For the Exam: movement a few feet is not enough, but a few miles is enough 

IV. CASES

a. People v. Adams: Prison guard is taken hostage inside the prison and moved around

i. Holding: Case was remanded to determine whether or not there was sufficient asportation for kidnapping or whether it was the lesser included crime of false imprisonment 
