Criminal Law Outline
CRIME = Actus Reus + Mens Rea + Causation + Harm - Defenses
ACTUS REUS
· COMMISSION—any intentional act could potentially qualify as a criminal act
· doesn’t qualify for criminal liability when
· not performed on D’s own volition (reflexive or convulsive)
· act performed while unconscious or asleep
· People v. Decina—D was criminally negligent and reckless is driving knowing that he was subject to epileptic attacks.  D, although he did not intend to kill, was so reckless in driving with his epileptic condition, that he is not only liable for the tort, but should also be liable for involuntary manslaughter (criminal negligence).  His reckless behavior was getting in the car and driving, because he was taking such a risk, not his unconscious acts while seizing.  Can’t be reckless while unconscious.
· Reckless behavior doesn’t have to be at the moment the injury took place
· Actus reus here is getting in the car
· Mens rea is getting in your car recklessly because you should have known that getting in your car was a dangerous thing to do
· Commonwealth v. Atencio—Commission case because they engaged in an activity that was reckless, so even though D didn’t pull the trigger, still counts.  D had a duty to not cooperate or join the victim in the game, much more than merely present at the scene.
· OMISSION—failure to act
· normally, not required to act to prevent a harm from being inflicted upon another
· five situations where the law can impose a legal responsibility to act
· statutes can impose a legal duty to act and thus require action
· failure to fulfill contractual agreements that are relied upon by others
· agreements obligating lifeguards, surgeons, etc.
· criminal liability arises when foreseeable injuries result from the failure to reasonably perform such duties
· Barber v. Superior Court—This is not a case of euthanasia, which would have been a commission, an affirmative killing.  Just stopping the life support is an omission.
· relationship between the parties
· parents and minor children
· State v. Williams—D as a parent had a duty to furnish medical treatment for his child.
· Barber v. Superior Court—Now that it’s an omission, do they have a duty to continue life support.  Court says no because the legal duty was to get the family to agree to remove life support, and since the family agreed, under these circumstances the doctors were not under any duty to continue to treat and therefore are not responsible for failing to continue to treat.
· voluntarily assume a duty of care and then fail to reasonably fulfill that duty
· State v. Williams—D had a duty to take care of the victim and as a result of his failure to act (omission), the victim died.
· defendant’s conduct created situation in which the victim finds himself, and D fails to provide reasonable assistance to the victim
· Commonwealth v. Welansky— Club goes up in flames and the exit doors were jammed or locked, 500 people died.  Court says there’s a duty of care for the safety of business visitors invited to premesis.
· Stephenson v. State—D placed the victim in a dangerous position and didn’t provide her with reasonable care in a reasonable amount of time.  By driving her home he took on a responsibility, or duty, to take the victim to the hospital, especially in a situation where the victim is essentially his prisoner.
MENS REA
· STRICT LIABILIY
· “no-intent” crimes—require absolutely no intent
· if elements of the crime involve knowingly, willfully, or intentionally, probably not a strict liability crime
· does not require mens reas, only actus reus—just that you did the physical act
· can’t use defenses that negate intention
· cannot use reasonable mistake of fact
· cannot use unreasonable mistake of fact
· possible mental defenses
· insanity, unconsciousness, possibly duress
· involuntary intoxication—intoxicant was not knowingly and voluntarily ingested, or at least the effects were not reasonably known to D
· Regina v. Prince—Defendant is guilty even though he had the honest and reasonable belief that the girl was 18 years old.  That is not a defense or an excuse because in following the statute, that does not say reasonably or knowingly, but just that a behavior is not permitted, engaging in that behavior is illegal.  In associating with the girl relying on her consent, he does it at his own risk.
· Conviction regardless of the mens rea, don’t require mens rea at all
· all that is required is the actus reus, the physical act
· only defense is to show you didn’t actually commit the crime
· Minority—CA allows reasonable mistake of fact as a defense for statutory rape as long as the girl is 14 years and above.  The state simply does not treat the crime as a strict liability crime.  If the girl under 14, it is a child molestation case, which is a strict liability crime.
· Now depends on the jurisdiction whether it’s strict liability or not, but even in those states that it’s not strict liability, reasonable mistake of age is not a defense if the child is under 14.
· GENERAL INTENT
· most crimes—any crime not specified as falling under a different mental state is a general intent crime
· prosecution need only prove that the defendant possessed a single mental state at the time he perpetrated the actus reus of the crime
· common examples—Battery, rape
· Defenses
· reasonable mistake of fact—D committed a crime bc he thought he was under threat of attack
· involuntary intoxication
· involuntary unconsciousness
· People v. Newton—D was shot and afterwards fired shorts at a police officer.  D says after being shot he lost consciousness and doesn’t remember anything he did.  Court holds unconsciousness need not reach the physical dimensions commonly associated with the term.  Legal definition that you can be unconscious and still be involved in these actions.  Involuntary unconsciousness is a complete defense to a charge of criminal homicide.
· Not a defense
· unreasonable mistake of fact
· partial mitigating defense
· diminished capacity—some sort of mental infirment that is short of insanity.
· People v. Hood—D was drinking, forced way into home of ex-girlfriend, when police arrived and tried to arrest him, D took police gun and shot officer.  Assault with simple intent to commit a violent act or assault with a deadly weapon is a general intent crime in which voluntary intoxication is not a defense.
· Majority rule—if you have diminished capacity regardless of whether intoxication or infirment caused it, you have a diminished capacity defense
· CA (minority rule)—neither psychological infirment nor voluntary intoxication are allowed as defenses
· MALICE CRIMES
· crimes typically governed by general intent rule
· Arson
· the malicious (intentional or reckless) burning of the dwelling house of another
· Burning—majority rule requires charring due to fire damage though material wasting is not necessary. If the damage done was solely a result of smoke or the water used to put the fire out, not sufficient for common law arson.
· Dwelling house—common law requirement. Multistate, any structure will suffice for arson.
· of another—at common law, if someone burned down the dwelling they owned and lived in, it was not arson.
· Murder
· Defenses
· reasonable mistake of fact
· many jurisdictions accept voluntary intoxication
· involuntary intoxication
· SPECIFIC INTENT
· a crime that involves more than one mental state
· solicitation, conspiracy, attempt, larceny, receiving stolen property, embezzlement, false pretenses, robbery, burglary, forgery, first degree murder, assault (so long as defined in that jurisdiction as attempted battery, if defined as just a threat, then general intent crime)
· Defenses
· general intent defenses (reasonable mistake of fact) PLUS 
· unreasonable mistake of fact
· diminished capacity
· voluntary intoxication—intoxicant was knowingly and voluntarily ingested by someone who reasonably understood it was an intoxicant (includes addicts)
· involuntary intoxication
· Regina v. Faulkner—Judges wanted to know D’s mental state at the time he burned the ship down to see if it is sufficient to make him guilty of arson.  Need to have the intent to have committed the arson.  D is not liable for setting the ship on fire because that was not D’s original intent, which was to steal.  The court will not transfer the intent to steal alcohol to satisfy the intent to burn down the ship.
· TRANSFERRED INTENT
· intent to commit a crime may be transferred to a different victim than D originally intended
· example—D shot at one person, missed and killed another
· will always be two crimes available for prosecution to charge—actual crime against the victim and attempted crime of the intended victim
· not possible to transfer intent between crimes
· exceptions of felony-murder and misdemeanor-manslaughter
CAUSATION
· CAUSE IN FACT
· D’s criminal conduct caused the harm to the victim. “But for” the act, injuries would not have occurred when and where they did
· Hypo: Burrage v. US (2014)—Long time drug user died after extended binge that included purchase from D.  Where use of the drug distributed by D, D cannot be held liable unless the drug was the but for cause.  Since drug addicts take a combination of drugs, it’s difficult to say any one drug is responsible.  No evidence that he would not have died from the overdose had it not been for D’s herion.
· have to show at that moment, what the defendant did caused him to die
· D’s conduct, even in combination with other factors, caused the victim to die at the time and in the manner that he did
· In re Joseph G.—D used the final instrumentality that caused the victim’s death, however, based on the circumstances of the suicide pact, court ruled this is not sufficient to determine murder and reversed decision that D committed murder.
· Defenses
· absence of cause in fact
· child is neglected and abused by parents but dies exclusively by cancer so parents aren’t guilty of the death of the child
· PROXIMATE CAUSE
· Gives rise to criminal liability: D’s wrongful conduct is the direct and final cause of harm to the victim—so close in time and place to the event that D is held as the legal cause
· true even if another cause combines with D’s actions to cause that ultimate injury
· example—victim’s death is the result is the result of a combination of injuries inflicted by D and later injuries inflicted by another. If victim wouldn’t die solely from either, both are proximate causes
· must be the final cause of the ultimate harm to the victim, even if the but for cause, to be deemed the proximate cause
· D’s liability dependent upon whether the intervening event which caused the ultimate harm was reasonably foreseeable to D
· if the intervening event was reasonably foreseeable to D at the time he inflicted the injury, such as negligent medical treatment, then D is still a proximate cause of the harm
· if the intervening event would not have been reasonably foreseeable to the accused at the time he inflicted the injury, such as gross and outrageous medical malpractice, then it is deemed to be a superseding as well as intervening event
· superseding events cut off liability of all prior causes
· Sydney Barringer hypo—He jumps to commit suicide, is shot on the way down accidentally by his mother, and caught by a safety net that would have saved him from the fall had he not been shot. Intervening unforeseeable act becomes superseding.
· Hospital hypo—injurded, taken to a hospital and dies there because of some sort of negligent care—reasonably foreseeable.  But if it was not negligence, but recklessness, not foreseeable so it’s superseding.
· State v. Williams—By causation, was he legally responsible because he was the legal (proximate) cause of the child’s death.  D assumed a duty to care for the child so he could be considered legally responsible for violating that duty, if that breach of duty caused the harm.  If D was put on notice and it was too late to treat the victim, not proximate cause because a reasonably prudent person would not have known to obtain medical treatment in enough time to make a difference, but if put on notice and not too late, D would be the proximate cause because a reasonably prudent person would have obtained treatment.
· also considered an OMISSION case because their failure to act caused the harm
· here, look at but for cause and proximate cause.  But for the D’s inaction, the child would not have died (cause in fact). 
· Commonwealth v. Atencio—D not assisting victim by participating.  D was the cause in fact because had he not been playing the game, the victim would not have been either.  D was also the proximate because although D did not actually pull the trigger.  The victims conduct of pulling the trigger was an intervening act, which was reasonably foreseeable to D in playing the game, so still the proximate cause.  Even though D wasn’t the direct and final cause, actual intervening event of victim pulling trigger was reasonably foreseeable and therefore doesn’t cut off liability for D.  
· Barber v. Superior Court—Doctor’s charged with murder after removing patient from life support per the family’s wishes.  Doctor’s ruled not be the proximate cause of the death because the act to shut off life support is analogous to an omission to administer further medical treatment.
· Stephenson v. State—Unlikely that the victim would have killed herself had she not been kidnapped and sexually assaulted by D, so D was the “but for” cause of her death.  Here, she died exclusively from the poison, not his injuries to her, so it was an intervening act that killed her.  Still, taking the poison was not a superseding event because it was reasonably foreseeable that a woman in the victim’s circumstances would take her own life out of disgrace and fear. D’s dangerous actions and reckless disregard for the victim’s safety rendered her in a position where it was reasonably foreseeable that she would attempt to kill herself.  So even though D was not the direct and final cause, he was still ruled the proximate cause.
HOMICIDE
· still a homicide only if it briefly shortens victims life
· if the charge is just murder, consider it 2ND DEGREE MURDER (COMMON LAW MURDER)
· malice crime—typically treated like general intent crime
· MURDER/homicide (2nd degree murder) must have one of the following four mental states (theories)—
· intent to kill
· Suicide
· In re Joseph G.—D was the driver so he performed the action that killed the victim.  A surviving suicide pact gives rise to suspicion that the survivor didn’t act in good faith, but here it was a genuine pact.  Potential consequences for D and victim were identical, suicide and attempted suicide were committed simultaneously by the same act.  Even though D was handling the instrumentality, the chances of dying and the other not were slight.  So, not a murder but if anything assisted suicide.
· People v. Kevorkian—Instead of being a cause in fact, when he injects them with the poison, he’s the direct and final cause.  The patient’s consent was irrelevant, the issue is did D kill them under certain circumstances and whether D did it out of the goodness of his heart or out of ill will is irrelevant.  However, when in previous cases D only assisted by instructing them to inject their own poison, that does not violate the constitution and does not encompass murder.
· intent to do serious bodily harm
· never rises to murder in the first degree
· a depraved heart (gross recklessness)
· D engaged in the intentional performance of a grossly reckless act that is subjectively understood by him to entail a substantial likelihood of causing death or great bodily injury to a human being 
· prove both gross recklessness plus his awareness of the high risk of serious harm to others created by his gross recklessness
· could involve an omission
· never rises to murder in the first degree
· Commonwealth v. Malone—D is the final and direct cause of the victim’s death bc, unlike Atencio, D pointed the gun at the victim’s head and pulled the trigger.  This was gross reckless behavior on D’s part.  D did not believe the gun would go off, in his subjective understanding, and did not intend to injure the victim.  D is guilty, not because he intended to kill, but because he intended to engage in the reckless act that ended up killing.  Also guilty since the jury believed that D was subjectively aware of the high risk of danger he was creating.
· difference bw gross recklessness and criminal negligence is that you have to be more reckless to get to the murder category than you do with criminal negligence, and not only that recklessness was very high, but that there was malice (wickedness of disposition, hardness of heart, cruelty)
· by intentional, mean a depraved and malignant heart murder
· Majority of jurisdictions—require not only gross recklessness, but an actual subjective awareness of the high degree of risk to human life or safety that your intentional or reckless conduct is creating
· Not a defense—Majority—Intoxication is not a defense because voluntary intoxication should not exonerate a person’s ability to foresee the consequences of his reckless action
· People v. Register—D mistakenly shot decedent after attempting to shoot another intended person in a crowd of people at a bar.  Court says you don’t need to prove subjective awareness if the only reason why he wasn’t aware was because he got too drunk.  You take your chances when you drink, that if you get so drunk that you reach a point you won’t be able to distinguish between what’s safe and dangerous to human life, that’s your responsibility.
· Defense—Minority—Require subjective understanding of the reckless consequences that stem from a person’s actions
· Gibson v. State—D claims he is in a state of withdrawal and as a reflex, he attacks the officer, causing the police car to crash.  But if his act was intentional in causing the car to swerve, could be reckless because the car was driving quickly and there were others on the road.  So either this will be murder under the recklessness theory, or he has a defense through his involuntary action.
· Drunk driving
· Vehicular manslaughter is murder only where D drives recklessly with the conscious awareness of the risk causing a fatal injury—otherwise normally manslaughter through criminal negligence.
· Pears v. State—D was warned by police officers not to drive because he was too drunk.  So, the officers putting D on notice that he was too drunk to drive was sufficient notice to constitute conscious recklessness in him continuing to drive, then crash and kill others.  D was subjectively aware, by being put on notice, of the high degree of risk he was taking.
· Mitigating Defense—engaging in conduct because of some sort of emergency, like rushing to the hospital because of pregnancy or someone is dying in your car, will reduce to involuntary manslaughter
· FELONY MURDER—no need to prove intent—intent to commit the felony is said to create the malice required for murder
· single major exception to prohibition against allowing the mens rea of one crime to be used as the mens rea for a completely separate and distinct crime
· 2nd degree: death occurs during the perpetration of a non-assault based inherently dangerous felony, which is not a statutorily listed felony, normally felony murder of the 2nd degree
· Stephenson v. State—Rape may have been over, but the victim was still being kidnapped.  So at the time she took the poison, D was perpetrating upon her a dangerous felony.
· People v. Phillips—D committed grand theft, making misrepresentations that he could cure the child to get the parents’ money, and the child eventually died having never received proper treatment.  Since grand theft is not inherently dangerous, no conviction.  Instead, this would be depraved heart murder.
· CA (majority rule)—in order for a felony to qualify for even felony murder in the 2nd degree, D must be involved in a felony that is inherently dangerous to human life or safety.
· Minority view—focus on how the crime occurred and D’s conduct rather than the elements inherent in the crime
· Ireland Merger—requires a felony other than and in addition to the act of the homicide. Rule comes from misdemeanor manslaughter rule to see that inherently dangerous misdemeanor is something that wouldn’t normally seriously injure the victim.  The underlying felony has to be extrinsic from an assault based felony to qualify for the felony murder rule.
· could be death caused by felon while fleeing from the commission of a felony
· Defenses/Limitations—see first degree murder
· FIRST DEGREE MURDER
· generally occurs in one of two ways
· i. premeditated (time) and deliberated (coolness of thinking) intent to kill murder; or
· People v. Caruso—D thinks part of the reason his child died is because the victim (doctor) didn’t come in time or prescribed the wrong medication.  D also thought that when he informed the victim that his child died, he laughed.  No dispute that D intended to kill, but he had an honest, though unreasonable, belief that the doctor laughed, which threw him into a heat of passion.  Court allows for this argument that since the crime is so serious that he is charged with (1st degree murder), we should at least allow a mitigation argument that he was in an unreasonable, but still honest heat of passion that would maybe drop the charge to 2nd degree.
· D did not act with the cool and deliberated mind needed for the second element of 1st degree murder.
· can’t have this kind of instantaneous premeditation and deliberation seen in this case—that’s just provocation
· Gilbert v. State—The fact that D killed his wife for what he believed to be the proper reason is not a form of defense or mitigation from murder in the 1st to the 2nd degree.  He premeditated and did it coolly, even though he’s claiming it was the rational thing to do.  The firing of the second shot, especially, after he went out and reloaded the gun, really proves the premeditation and deliberation.
· Mature Requirement
· People v. Wolff—CA case.  D was a 15 year old boy who killed his mother.  Prosecution failed to prove premeditation and deliberation.  These are elements of first degree murder that the prosecution must show that D was able to maturely and meaningfully reflect upon the gravity of the crime.  Prosecution has this burden to prove.
· later repudiated by statute in CA
· ii. 1ST DEGREE FELONY MURDER—a death which is foreseeable and occurs during the perpetration, or attempted perpetration, of an inherently dangerous common law felony—(burglary, arson, robbery, rape or kidnapping)—which are the same across the country, and CA and NV have added car jacking
· Under CA—felony murder in the first degree will result when D is guilty of having committed any kind of a “murder” during the perpetration of one of a group of listed felonies
· murder can be based upon intent to kill, intent to commit serious bodily injury or depraved and malignant heart recklessness. If D committed murder, regardless of the theory, then guilty of murder in the 1st degree—called 1st degree felony murder or provocative act murder in the 1st degree
· Burglary
· People v. Sears—Conviction originally based on the theory that he was engaged in a burglary at the time he killed, entering with intention to commit assault.  
· Followed the Ireland Rule in overturning the conviction on the felony murder theory—typical in misdemeanor manslaughter rule to see that inherently dangerous misdemeanor is something that wouldn’t normally seriously injure the victim.  Court held that you can’t have felony murder rule triggered by an assault based felony because, almost inevitably, murder is the result of some type of assault, so circularly, you could always accuse D of felony murder.  The underlying felony has to be extrinsic from an assault-based felony to qualify for the felony murder rule.
· People v. Sarun Chun—the court held that a drive by shooting is an assault-based crime, so cannot be used for the basis of felony murder.
· Robbery
· Commonwealth v. Redline—D and accomplice were fleeing, D fired the first shot point blank and failed to hit his intended target.  Police start shooting back and eventually D and his accomplice are wounded, and his accomplice dies.  D is being charged with the death of his accomplice.  Court holds that liability for murder CANNOT be based upon the death of a co-felon from resistance by the victim or police pursuit. A felon is NOT responsible for the death of a co-felon UNLESS he himself kills him.  If a co-felon dies from a bulled fired by a 3rd party, (cops, victims), there is no felony murder for the surviving felon.  The conduct causing death must have been in furtherance of the felony.  Justifiable shootings (cop shooting a felon) CANNOT result in someone being criminally liable.  No one can be criminally liable when the death is excusable.
· Minority Rule
· only applies when there is an intervening act (killing committed by someone other than one of the felons) that kills a co-felon
· this rule limits the causation of the surviving felons
· this rule has been replaced by the majority of states with the Washington Rule
· People v. Washington—Felons are liable for killings proximately caused by the felony only if they engage in provocative behavior, like initiating gun battle.  Here, no conviction since D did not provoke the situation, no escalation like in Redline.
· Majority AND CA Rule
· A felon is guilty for ANY killing, including that of his co-felon, as long as he himself has done something beyond the normal commission of the felony that creates a danger to human life or safety (i.e. initiating a gun battle, using victim as human shield) However, merely pointing a gun is not enough.
· This rule only applies when there is an intervening act (killing committed by someone other than the felon) that kills anyone
· This rule is broader than the Redline rule because it allows D to be guilty even when the killing was committed by others (i.e. cops and innocent bystanders)
· This rule is also narrower than Redline because unless there is something “more” by the felons, just a death that occurs will not allow for the felony murder rule to apply
· Felonies that wouldn’t be felony murder under Redline, are Felony Murders under this case.  The Washington Rule expanded potential coverage to include non-defendant victims as well. If an innocent victim dies during the felony by someone other than D, D will be responsible if he escalated the crime into a risk area
· Defenses/Limitations
· defense to the underlying felony
· Ireland Merger—underlying felony must be something other than the killing itself—cannot convert a homicide into a felony murder simply because the homicide or assault was itself a felony
· death must be foreseeable
· not bolt of lightning, but a heart attack suffered by victim during a robbery
· after felon has reached a point of apparent safety, no longer can apply felony murder from original felony
· D is not liable for the death of a co-felon when the death occurred at the hands of someone other than the D felon, or an innocent third party killed by someone other than one of the felons (Redline) UNLESS D escalated the danger
· If an innocent third party shoots an innocent shopper while trying to prevent a robbery or apprehend the robbers, the robbers are often found guilty of felony murder
· treat the deaths of innocent third parties the same as you would treat the death of a co-felon
· only find culpability for felony murder if the felons have in some way escalated the dangerous conditions beyond those of the base of the underlying felony itself
· such escalation can result from the taking of hostages, or when the perpetrators fire the first shots
· Agency theory (provocative act theory)—Redline—felony murder may not exist where someone other than one of the felons physically commits the homicide, but does not prevent any of the other felons from being charged under a different theory for murder
· CA’s modified version of the Redline rule
· D not liable for the death of a co-felon, or innocent third party, when the death occurred at the hands of someone other than D, unless D escalated the danger beyond that danger already inherent in the underlying felony itself.
· taking hostages and perpetrators fire the first shots
· consequences are similar to provocative act/agency theory—primary difference is that D may be found guilty of first degree murder in CA as opposed to 2nd degree in most other jurisdictions









Cases Fall Inbetween
Proximate Cause Theory
(Liberal Appalication)
Agency Theory
(Narrow Application)


If a death occurred independent but directly attributable to another, then the felons are not liable. 
Felons are liable to any independent death as a result of a felony regardless of who the victim was. The fact that felons armed themselves and acted on the felony is the proximate cause
It depends on if there was provocative behavior sufficiently beyond the felon itself. (California Courts)
Provocative act that is sufficient to hold. (Washington Rule) 







· MANSLAUGHTER
· voluntary manslaughter—result of the mitigating to manslaughter a homicide that would otherwise have been a murder of the intent to kill or intent to commit serious injury variety—always involves intent to kill or commit serious bodily injury
· Provocation—has to be done by the victim; they brought this danger upon themselves and when D responds, the law can take some pity on them.  For provocation to mitigate intent to kill or commit serious bodily injury, all four factors must be present
· i. reasonable provocation—a reasonable person would actually have been provoked into a heat of passion by conduct of the victim (i.e. discovery of adultery)
· Holmes v. Dir. of Public Prosecutions—D’s wife confessed to having an affair so D in his anger hit her with a hammer, then saw her struggling so to end her suffering, he strangled her.  Court said provocation has to be so strong that he eliminated intent to kill, and that words alone are not strong enough for reasonable provocation.  
· He couldn’t argue provocation and say he had intent to kill, provocation eliminates that intent
· even so, words alone are not strong enough to be sufficient provocation
· This case is no longer followed in England and was never followed in the US—descriptive words can in fact be sufficient, and intent does not need to be negated
· Hypo—walking in on your wife while she’s having an affair could be sufficient provocation
· ii. actual provocation—the victim’s behavior, which would have provoked a reasonable person, actually provoked the defendant into a heat of passion
· People v. Berry—D’s wife continuously reminded D that she was in love with another man, would seduce D sexually and then refuse him.  Court says that the victim’s taunting and psychological games were provocation.  Here, as always in the US, and now in England as well (although not when Holmes was ruled on), descriptive words depending on what they are describing, can be sufficient to cause provocation and thrust someone into the heat of passion.  To be distinguished from insulting words, which alone are not enough.  Also, provocation does not need to be so strong that it negates intent.
· iii. reasonable non-cooling off—a reasonable person would not yet have cooled from the passion they had been thrust into by the victim’s behavior
· People v. Berry—D killed in a wild desperation induced by a long continued provocative conduct.  The long period of provocation negates the 20 hour “cooling period” D had between last communication and the victim’s death.
· People v. Harris—Victim accosted D and severely beat him with a nightstick and forced him to leave the club.  D returns about 30 minutes later and shoots the victim.  D could have shot the victim during a period of time where a reasonable person was still in the passion and D could have also been in the heat of passion; not long enough to constitute a cooling period.  His charge was thus mitigated from murder to voluntary manslaughter.
· no definite amount of time the court uses to measure reasonable cooling off period—just what is reasonable for the particular facts of the case
· iv. actual non-cooling off—the defendant had not yet personally cooled from the passion the victim’s behavior had thrust upon her
· Diminished capacity—As a result of a mental defect short of insanity, D did not have the requisite mental state required for the crime charged.
· in many jurisdictions, though NOT IN CALIFORNIA, the defendant’s diminished capacity can be used to reduce murder to voluntary manslaughter. must have been diminished by either
· i. voluntary intoxication—the result of the intentional taking of a substance known to be intoxicating without duress
· Majority—in common law, it is a defense to specific intent crimes, but not to a general intent crime or a crime requiring malice (generally), recklessness, negligence, or strict liability.
· CA does NOT accept voluntary intoxication as a defense if you claim that the only reason you are not guilty is because you lacked intent, and that the only reason you lacked intent is because you were intoxicated.
· State v. Stasio—D is claiming voluntary intoxication.  Court held even though they don’t accept voluntary intoxication as a defense under normal circumstances, they will allow him to argue it because he claimed he didn’t remember committing the act, so it may be that he didn’t actually commit it, not just that he was so drunk he couldn’t remember.  More an argument against the act than against the intent. 
· ii. mental disease or defect of the mind but less than insanity
· involuntary manslaughter—always the result of unintentional homicide—two theories
· criminal negligence—i.e. victim dying as a result of injuries
· caused when defendant’s criminally negligent driving, such as falling asleep at the wheel
· or, caused by the defendant’s careless handling of a firearm
· Commonwealth v. Atencio—Although D had no intention to kill nor did he pull the trigger, the game involves conduct of a sufficiently high degree in which substantial harm will result to support involuntary manslaughter.
· Commonwealth v. Welansky—Club goes up in flames and the exit doors were jammed or locked, 500 people died.  D’s wanton disregard for patron safety created a perilous situation in which the victims could not escape the burning club.  Didn’t have to be subjectively aware, but just had to have created a high risk and that a reasonable person would have understood the high degree of risk.  
· reduced depraved heart murder—is a crime that would have been depraved heart murder but for one or both of the following
· not sufficiently reckless to qualify as extremely gross recklessness required for murder
· subjective awareness of the creating of a high degree of risk to human life or safety is not required
· misdemeanor manslaughter—death occurs during a crime which is inherently dangerous misdemeanor, then crime is an involuntary manslaughter under the misdemeanor manslaughter theory
· most jurisdictions limit this to inherently dangerous misdemeanors, though some do not
THEFT
· LARCENY—(1) trespassory (2) taking (3) and carrying away (4) the personal property of another (5) without consent, (6) with intent to permanently deprive the rightful possessor
· trespassory—intent to exercise dominion and control of the item and actual control of the item
· can include obtaining possession by use of a misrepresentation of fact (larceny by trick)
· US v. Rogers—Majority—If under a unilateral mistake, D knows of the mistake and intends to take the money anyway, then he is guilty.  If, however, D does not know of the mistake and only finds out later, then he is not, at least, criminally liable.  He may be civilly liable.
· Any larceny from a bank is deemed to be a bank robbery
· CANNOT have a trespass if there is an innocent taking, can only have a trespass if there is a wrongful taking—must have that wrongful intent to be a larceny
· Minority Model Penal Code—If at the moment you discover the mistake and decide to keep the money, then D is criminally liable. (this would NOT be the correct answer on a multiple choice question)
· taking—exercising of complete dominion and control
· carrying away—slightest movement for purposes of removing the property is enough
· People v. Robinson—D, knowing the car had been stolen, helped his friends remove the wheels, but did not actively participate in stealing the car.  The taking and carrying away with intent to permanently deprive had taken place before D had gotten involved, so can’t say he’s guilty of larceny, but rather, more likely is guilty of possession of stolen property.
· however, a person that learns of larceny while it is in progress cannot avoid liability if he then gets involved
· Hypo—A pickpocket has to take hold of a person’s watch and move it in order to be guilty.  Similarly, a thief exercising dominion and control over a TV but unable to take the TV because it is still connected to the wall, has not committed a larceny.
· personal property of another—crime against the rightful possessior, not necessarily the rightful owner
· without consent—consent obtained by fear or fraud is not valid
· with intent to permanently deprive the rightful possessor
· does not necessarily require intent never to return
· planning to return it but engaging in reckless behavior counts
· intent must exist at the same time as the trespass
· if intentionally taken without consent by a wrongdoer who has the intent to handle it carefully and return it soon, no larceny
· if above is true, but then changes his mind and decides to keep it or handle it in a risky manner, there is a larceny
· Majority common law view—one who accidentally takes someone’s property and later decides to keep it, not guilty of larceny (only wrongful conversion)—mistake of fact
· Minority Model Penal Code view—both an intentional and accidental taker become guilty of larceny if later decide to keep the property or handle in a risky manner
· EMBEZZLEMENT—the fraudulent conversion of the property of another by one who was, at the time of the misappropriation, in lawful possession, with the intent to permanently deprive the owner of the property
· must have lawful possession at the time the property is improperly converted for own purposes
· employer hands property to employee—employer has retained possession of that property, and if employee misappropriates his custody of that property, it’s larceny, not embezzlement
· employee acquires property from a 3rd party on behalf of the owner—employee has possession of the property. Here, misappropriation would be embezzlement
· i.e. cash from 3rd party, placed in the cash register for a brief period of time, employee still maintained legal possession—misappropriation of the cash still embezzlement
· i.e. cash from 3rd party, placed in cash register for more than a brief period of time, then employee doesn’t have lawful possession and misappropriation would be larceny
· Commonwealth v. Ryan—D put marked money inside the cash register, but never registered it as it calculated in, then he took it back out and put it in his pocket.  So the money was technically in D’s possession at that time, not in the possession of his employer.  The fact that a brief time passed before D misappropriated the money did not excuse his liability from embezzlement because the money was still in his possession.
· the longer it’s in the register, the more likely it will be deemed a larceny, shorter, more likely to be determined it was just handed to you and it was embezzlement
· carrying away is not required, still must have been a conversion. criminal conversion requires—conduct on the part of the embezzler different from or in addition to a simple carrying away of the property, because someone not committing embezzlement that has been rightfully entrusted with the property will probably be moving the property around
· concealment or inappropriate use of the property normally required—constitutes conversion 
· People v. Talbot—D wasn’t conscious his acts amounted to embezzlement, since he didn’t try to conceal it, but not an excuse.  The fact that he intended to restore the money doesn’t make him not guilty, he is guilty of the embezzlement when he initially took the money and used it inappropriately.  Even if he did return it wouldn’t make him not guilty; he was guilty once the taking took place with the improper intent. 
· Art dealer hypo—Owner of an art gallery moves a painting from his gallery to his home to show his friends and then returns it later, without an intent to treat the painting in a risky or reckless way, he has not committed embezzlement.  There is no intent to defraud.
· Gambler—If however, D misappropriates money from his company with an intention to pay back the cash, he has committed embezzlement.  This is because money is a fungible item and the company will never get back the original exact items that were taken, but instead an equivalent value to. (like Talbot)
· distinction bw criminal conversion and tortious conversion—under civil law one who innocently converts property may nonetheless be responsible civilly for the value of the property. but not criminally guilty if there was no fraudulent intent
· intent to restore the value of the property but not the actual property itself is still no defense to embezzlement (Talbot)
· embezzler does not have to be shown to have personally benefitted from the conversion
· requires specific intent to permanently deprive
· does not require nor include the obtaining of title—if title is acquired, not a larceny or embezzlement
· FALSE PRETENSES—perpetrator persuading, by means of a false pretense (a lie), the owner of property to convey title
· wrongdoer obtains loan by means of a false representation, title to money will have passed from lender to misrepresenting borrower—false pretenses
· Majority view—false pretense must be as to a present or past fact
· false promise to do something in the future is not enough
· Minority view—false pretenses take place even if the misrepresentation is exclusively with regards to a future act
· requires a false representation of fact
· if defendant believes what he said is false, but it turns out to be true, wrongdoer is not guilty of false pretenses
· People v. Ashley—D told others he would use their money to build a theater, but he never intended to do so, nor did he intend to give back their money.  Here, he took title because he took the money as an investment, and the law holds that when you take money for an investment, you have been passed title.  The very fact that he acquired title makes this a false pretenses case, not one of larceny.
· MUST make a misrepresentation.  If you make even what you believe to be a misrepresentation but it turns out to be the truth, not guilty of false pretenses.
· Has to be both an intent to defraud, and a defrauding in that you’re actually making a misrepresentation
· LARCENY BY TRICK
· victim gives property to the wrongdoer with belief that the property will in turn be passed to a third party, only possession and not title has been transferred to the wrongdoer—since no transfer of title, larceny by trick
· Graham v. US—Victim gave D money believing that D would bribe a police officer so that he would be able to maintain his citizenship.  D kept the money for himself.  Not false pretenses because the victim did not transfer title, he intended for the money to be passed on, so he only transferred possession.
· If D actually gave the officer the money, it would not have been larceny.
· Defenses
· Intentional lying but lacking the intent to defraud
· D honestly but erroneously believed the property was his
· D honestly but erroneously believed he was obtaining the property in satisfaction of a debt owed to him
· The misrepresenting party intends to later restore the property he obtained without any preconditions or demands
· ROBBERY—Robbery = larceny + assault—requires the trespassory taking and carrying away of the personal property of another without consent, with the intent to permanently deprive the rightful possessor; where the taking is from the person or in their presence, and the taking is by means of physical harm to, or by the putting in fear by threats of imminent harm to, a human being
· presence is interpreted broadly
· small amount of force or violence will do—i.e. yanking a necklace off someone
· picking a pocket is larceny and not a robbery if it is accomplished without the victim becoming aware of the taking
· threat must be to imminently physically harm a person
· cannot be a threat of future harm—that would be extortion
· Hypos—
· threaten to shoot dog, not a robbery because it’s not a person
· I’ll beat you up tomorrow, not a robbery because it’s not imminent
· I’ll tell your wife about your affair, not a robbery because it’s not bodily harm
· Most anything else of this nature would instead be extortion
· “one tug” rule—if at any point the robber is trying to get the purse off your shoulder and you tug back, now there is force being exercised against the person
· EXTORTION (blackmail)—use of a malicious threat in order to obtain property or change the victim’s conduct.
· 4 differences bw extortion and robbery
· unlike robbery, extortionist does not have tot have taken anything from the person or presence of his victim
· unlike robbery, threats can be of future rather than imminent harm
· unlike robbery, harm or threatened harm does not have to be to a person
· unlike robbery, the threat does not have to be of a physical harm
· State v. Pauling—Guilty because there’s no connection between the threat and the money owed.  To threaten to show her pictures is not connected to getting the money.  If you knowingly threaten a person to make them an object of ridicule, it can become an extortion because of the malicious nature of the threats.  Must have a nexus between the threat and the legal rights of the person making it.
· Defense (exception)
· alleged victim is in fact guilty of the crime which the blackmailer threatens to have him prosecuted for or expose. But…
· one cannot use the threat of prosecution in order to obtain unreasonably more money than the value of the property taken, or something different
· the threatened exposure must have a direct nexus bw the debt and the threat—i.e. can’t threaten to expose extramarital affair in exchange for settling an unrelated civil debt
· State v. Burns—D’s victim had stolen from him so he threatened that if the victim did not pay them back the money, D would accuse him of grand larceny.  If D had a good faith belief that the victim stole his property, that does not qualify as extortion.  If D was reasonable in asking to pay money back because he had a reasonable good faith belief that the victim had actually stolen from him, then it’s not extortion.
· courts will usually allow victim in the case to demand somewhat more of what was taken from them, but still limited rationally to the amount actually stolen
· not automatically extortion just because you threaten somebody with jail time for something they are guilty of doing
· majority of jurisdictions allow defense if alleged extortionist possessed a reasonable good faith belief that the alleged wrongdoer had committed the crime
· RECEIVING STOLEN PROPERTY—one who knowingly receives property which they know to have been stolen. requires intent to permanently deprive
· not guilty of the thief of the property, unless they were part of the taking
· BURGLARY
· The trespassory breaking and entering of a dwelling in the nighttime, with intent to commit a felony or any theft therein
· Breaking—entry must be accomplished by the use of some force, threats or fraud
· if the trespasser enters through an already open door, no breaking
· pushing open an interior door in order to enter a room, however, is sufficient to constitute breaking, or pushing open an unlocked door that leads to the inside of the dwelling—move obstruction
· Entering—it is sufficient if any part of the body crosses the threshold into the house
· at night—common law burglary had to happen at night
· intent to commit a felony or theft inside—this intent must have existed at time of the breaking and entering
· if you enter and then later decide to steal, guilty of trespass and theft, but not burglary
· dwelling includes the garage, yard, the home—curtilage
· Regina v. Collins—If the victim invited D in after he enters, and his intent was to commit a felony (rape), then it was a burglary.  But if the victim invited D in before he entered, he would not have been a trespasser and therefore no burglary.
INSANITY AND COMPETENCY
· INSANITY—mental capacity of defendant during the time of the crime, not the trial
· defense to all crimes, including strict liability crimes
· four tests
· M’NAGHTEN TEST—most important on the Bar—“Right/Wrong Test”—Cognitive test—At the time of his conduct, as a result of a mental defect, the defendant lacked the ability to know the wrongfulness of his actions or could not understand the nature and quality of his acts.  CA and Federal Rule.
· IRRESISTABLE IMPULSE—Volitional test—the defendant, as a result of a mental defect, lacked the capacity for self-control and free choice
· DURHAM RULE—Was the defendant’s conduct a product of a mental illness?
· no longer followed in US. easiest test to establish the insanity defense
· MODEL PENAL CODE (ALI)—combined M’Naghten and Irresistible Impulse—Did the defendant, as a result of a mental disease or defect, lack the substantial capacity to either appreciate the wrongfulness of his conduct or to conform his conduct to the requirements of law?
· People v. Drew—CA case.  D found sane under M’Naghten.  Court found deficiencies in M’Naghten that it was not broad enough to cover the scope of mental disabilities.  So CA abandoned the M’Naghten test here and adopted the ALI test, a broader test.
· trend across the country at the time to adopt the ALI test
· then after the attempted assassination of Regan and D was found NGRI, so tremendous backlash throughout the country, federal rule became M’Naghten again.
· CA then had a referendum changing back to M’Naghten—so in CA, M’NAGHTEN by preponderance of the evidence having changed from ALI.
· Limitation—Montana v. Korell—No insanity defense in Montana and no constitutional right to plead insanity as a defense.  There is only a question of whether D lacked the requisite criminal intent or not.  If guilty, there is a trial afterwards that determines the sanity of D during the crime; so just look to mental state at the time of sentencing. 
· so, KNOW there is NO CONSTITUTIONAL RIGHT to plead an insanity defense. It’s a right given by the courts and the legislature in any given jurisdiction
· Minority of jurisdictions do not provide the defense of insanity, like Montana
· COMPETANCY—Defendant is unfit to stand trial if he is unable to understand the nature and purpose of the proceedings against him OR to assist in his own defense.  To hold otherwise would violate defendant’s due process
· Jackson v. Indiana—Held that a person, like Lang, who is unfit to stand trial cannot be held more than a reasonable period of time necessary to determine if he can attain capacity to stand trial in the foreseeable future.
· People v. Lang—Fundamentally unfair to try D, an illiterate deaf mute, because he’s not able to assist in his defense or understand the charges against him.  Refers to case of Jackson, a deaf mute who could not communicate with others, which held that a person committed solely on account of his incapacity to proceed to trial cannot be held for an unreasonable amount of time.  Court holds that since D is found unfit to stand trial, then he is mentally ill, and his dangerous conduct allows the law to hold him indefinitely, until he is able to stand fit for trial.
ACCOMPLICE LIABILITY—AIDING AND ABETTING
· Requires that defendant actually did something with the intent to assist in a criminal enterprise—must have assisted the actual perpetrators in some significant way, with knowledge that the assistance would be used in order to commit a crime
· Will be very fact intensive to see if someone was actually aiding and abetting, or just present at the scene of the crime
· State v. Parker—D’s presence in a crime, in which hitchhikers robbed and assaulted a victim, and D’s lack of objection to the crime, constitute aiding and abetting through encouragement and intimidation.  D also ran away with the other perpetrators.  These factors taken together are enough to support a conviction.
· Presence can be enough if you are aiding by inaction, for example, by obstructing other people from helping, acting as a lookout, or providing intentional intimidation to the victim. so it’s enough if it is intended to, and does, aid the crime
· supplier of otherwise lawful goods liable for substantive crimes committed by customers
· knowledge of the criminal use to which the goods or services will be put, when in combination with the supplier having a stake in the outcome, will give rise to accomplice liability. Stake in the outcome includes:
· over charging
· the continuing nature of the relationship
· the quantity of sales involved
· the encouragement by the provider of the services
· nature of the goods being provided
· less likely to be guilty of eventual crime if providing a relatively innocent product, but more likely to be liable if they had been providing a normally controlled substance (like morphine)
· Hypo—gunsmith sells a gun to someone at a higher rate (stake in the venture) because knows (has knowledge) that the man will use the gun to kill someone (dangerous nature of the crime).
· People v. Lauria—D ran a call service that prostitutes used to operate their business, and knew that prostitutes were using his service.  They compared with the case of direct sales where a druggist was selling morphine to a small town more than 300x the normal requirements.  So he was clearly selling it to people who wanted heroin. Must show:
· Seller knew the buyer intended to use it for an illegal purpose (which D did know)
· stake in the venture, not essential but not irrelevant (D did not have this)
· purpose of call service (D’s is not exclusively for prostitutes)
· If this were a more serious crime, like selling morphine for heroin, court would have concluded D’s knowledge and providing assistance was enough to constitute aiding.  But here, the service is not inherently dangerous to life or safety, and since he was no over charging, or getting a percentage that would give him a stake in the outcome, not enough.
· Limitation—just being present at the scene of a crime and silently approving of the criminal behavior does not mean they will be held in accomplice liability
· Bailey v. US—D is present at the scene, has a slight prior association with the perpetrator, and he runs away with the perpetrator in the same direction.  Need some sort of guilty participation, D’s mere presence is not enough.
· Distinguish from Parker—matter of degree. In parker, they were hitchhiking together, people don’t usually do that unless they have some prior existing relationship before they met, whereas in Bailey, D was playing dice with the perpetrator. (Factual suspicious difference). Not unusual for people who don’t know each other to play dice together on the street.  Also, in Parker, D was in the back seat of the car during the commission of the crime.  In Bailey, D was 10 feet away on the street corner. (Proximate issue)
· D does run away with the perpetrator, but look at the case of Albert v. US
· innocent men do sometimes flee from the scene of the crime for fear of being apprehended as guilty or as witnesses
· so there’s a principle that just running from the scene of the crime can have an innocent explanation
· People v. Marshall—D gave his car keys to someone who was obviously drunk, and that person then crashed head on into another driver and they both died, while D was at home in bed at the time of the incident.  D did not intend to do this, has no control or influence over the guy while he’s driving, so he’s not guilty of being an accomplice.  D did not counsel the killing of the victim, act jointly with the drunk driver to do so, nor attempt to achieve a common enterprise that resulted in the victim’s death.  He was not proximately involved in the commission of a crime, so not an aider.
· Broadening the scope—People v. Kessler—Minority—D was the get away driver for a burglary, and while the other perpetrators are in the store, they are surprised by the owner and attempt to shoot him.  D is held liable for both the burglary and attempted murder because if D assists his co-felons in the commission of a single criminal violation, D gains all responsibility for all criminal violations actually committed by his co-felons.
· If one aids another in the planning or commission of an offense, he is legally accountable for the conduct of the person he aids, and the word conduct encompasses any criminal act done in furtherance of the plan and intended act
· Since D intended to aid in the commission of the burglary, and the attempted murder was in furtherance of that burglary, D is responsible for it all.
· Pinkerton Rule—Minority and federal rule—takes a broad position on the liability of co-conspirators for acts of their fellow conspirators.  Membership in a conspiracy is sufficient, in and of itself, to establish criminal liability for substantive crimes. govt. doesn’t have to establish that D aided and abetted the eventual perpetrators of the crime. Case where two brothers conspired to commit robber, but one brother was subsequently incarcerated before the robbery happened.  Even though the brother was in jail, he was still held accountable for the subsequent robbery that eventually took place. 
· Model Penal Code and Majority—Rejects Pinkerton Doctrine—Conspirators are only liable for conspiracy, their liability for substantive offenses committed by co-conspirators is determined under the ordinary complicity rules—must actually help (aid and abet) your co-conspirator in the crime.
PREPARATORY CRIMES—ATTEMPT  
· ATTEMPT to commit offense + act in furtherance of that intent which goes beyond mere preparation. Specific intent crime.  Requires:
· specific intent to complete the target offense, and
· under many jurisdictions—a substantial step must be taken towards the completion of that target offense. or under other jurisdictions—a would-be perpetrator must have come within dangerous proximity to success
· all attempts are specific intent crimes
· Merger Doctrine—a person is never guilty of a crime and an attempt of the same crime.
· People v. Rizzo—Dangerous proximity test, followed by about half the jurisdictions.  D had not found or seen the man he intended to rob, just driving around looking for him, therefore, not guilty of an attempt to commit robbery.  
· Preparation to commit a crime is not sufficient to charge an attempt
· persons arrested while hunting around the city to commit burglary but not knowing the exact location of the building, are not guilty of an attempt
· a man is not guilty of an attempt starting out to find a person he planned to kill but could not find him.
· Defenses
· actually committing the crime
· legal impossibility—Model penal code and federal law says guilty even with legal impossibility, common law says not guilty, and about half of the jurisdictions say not guilty
· a crime that is not actually a crime, although the person believes the act to be a crime, still commits the act is not guilty of an attempt of the crime
· US v. Berrigan—Although his intent may have been criminal, only care about what he actually has done.  This situation was a legal impossibility.  Since the warden knew about the smuggled letters and the statute required that the warden didn’t know about it for the crime to occur, D’s belief didn’t matter and the crime was legally impossible.
· Not a defense
· factual impossibility—whole country
· someone puts their hand in another’s pocket to steal their wallet, and the wallet isn’t there—guilty of attempted larceny
· VOLUNTARY ABANDONMENT, SUBSTANTIAL STEP, DANGEROUS PROXIMITY
· People v. Staples—D is guilty of attempt, his specific intent to commit a burglary and his act of drilling a hole into the floor of the apartment above the bank, go beyond mere preparation and constitute a direct step toward commission of the crime, a substantial step.  Having drilled through the floor puts him in dangerous proximity to success, (so substantial step not even necessary).
· a substantial step must be taken towards the completion of the target crime
· State v. Latreverse— Model Penal code rule, exists in about half the jurisdictions—You are guilty of an attempt if you have taken a substantial step in the course.  D is trying to intimidate a detective from testifying at trial, but he is stopped before he actually engages in the physical act.
· to be distinguished from the dangerous proximity test of Rizzo.
· this is how much of the crime you have done so far
· under this test allow defense of voluntary abandonment—because the substantial step approach will push back D’s ability even more.
· affirmative defense, not a complete defense, and if D abandoned because of unexpected difficulties, does not count as voluntary
· so under the substantial step test, if someone hasn’t gotten dangerously close to success but has done enough that we’d normally find them guilty on the test, give the defense that they voluntarily abandoned
· prove defense by preponderance of the evidence
· not to be used in a case of dangerous proximity, then it’s too late
· CA DOES NOT adopt the voluntary abandonment rule since it follows more closely the dangerous proximity standard—therefore, on the Bar, VOLUNTARY ABANDONMENT IS NOT A DEFENSE
· a significant minority of states require a dangerous proximity test instead
· People v. Rizzo—followed by about half the jurisdictions.  Must be in the zone of perpetration, dangerous proximity zone, to be found guilty of an attempt, cross over from just thinking about committing the crime.  Court here says D has not gone far enough into that zone.
· prospective test—how many steps are left in order to complete the crime
· SOLICITATION—asking someone to commit a crime
· crime is completed when the question is asked—the other person doesn’t need to agree to commit the crime
· limited number of crimes count towards solicitation, and different levels of crime receive different sentences
· not a completed solicitation if person does not get the message
· People v. Lubow—Solicitation and not conspiracy because Silverman reported D’s intention to the police and did not agree to go along with the crime.  D asked Silverman to assist in the commission of a crime.  CA (and most of the country) requires that the offense must be proved by the testimony of two witnesses, or of one witness and corroborating evidence of some kind.
CONSPIRACY—person solicited actually (subjectively) agrees to the criminal proposal
· must be an express or implied agreement
· Traditional common law—required only proof of an agreement to support a conviction
· Implied agreement—Under federal law and a majority of jurisdictions, it is possible to imply an agreement from the facts and circumstances of the case without any evidence of direct communication or dealings bw conspirators.  Not necessary that they have direct communication, just that they are aware of each other’s participation in the overall criminal enterprise in which they are participating.  No written or spoken words necessary, don’t need to have met or know each other.
· Chain theory
· US v. Bruno—D’s distribution of narcotics in an overall scheme between three different groups of smugglers, middlemen, and distributors are held in a conspiracy, even if they never had direct communication with the other conspirators simply because they are aware of the overall criminal enterprise.  The distributors knew someone had to bring it in, and the middlemen knew someone would be selling it.  So their knowledge, even though they never met or spoke, was enough for a conspiracy between all of these people and this means anything of them says can be admissible against any other co-conspirator.  It also means that any single person in the conspiracy becomes potentially responsible for each individual act of selling and smuggling. (Following Pinkerton)
· Chain theory of smugglers bringing in the drugs, who then give the drugs to the middlemen, who in turn pass the drugs on to the retailers
· Blumenthal v. US—Like Bruno, no evidence that the individual salesmen had any dealings with each other.  They were still all working towards one common end, and knew of and joined in an overriding scheme.  Unlike individual loans in Kotteakos, here, like in Bruno, it’s the same illegal thing, whisky (or narcotics in Bruno).
· like Pinkerton, each defendant would be liable for all the crimes that their fellow co-conspirators commit, as long as the substantive crimes were reasonably foreseeable and in furtherance of the conspiracy
· About half the states don’t follow this rule because this is what the model penal code rejected when it rejected Pinkerton, but the other half and the federal government would follow Bruno and Blumenthal, with the chain, and hub and wheel rule
· Hub and Wheel theory—Walter White and meth.  No chain because no one’s smuggling it.  Each distributor gets the meth from Walt and they know he’s making pounds of it, so they can’t be selling it all, thus he must be using multiple sellers.  One overall conspiracy.
· must be some slight “overt act” foreseeably performed by one of the would-be co-conspirators in furtherance of the conspiracy
· efforts to acquire equipment needed for eventual commission of the crime
· need not be anywhere near the physical conduct normally required to establish liability
· need not be the substantial step necessary to establish attempt
· Time length
· McDonald v. US—Majority of jurisdictions would probably not agree with this today, but, a person who enters a conspiracy after the commission of the substantive crime, kidnapping, has already occurred, may be held liable for the conspiracy to kidnap.  Court ruled that the aim of kidnapping was to illicitly gain money and that laundering the money after the fact, was still a part of the original crime of kidnapping.  So, he was guilty of the conspiracy to kidnap, because in the way the court defined the conspiracy to kidnap, the conspiracy was not over at the time D joined (though the actual kidnap was).  A court may be willing to expand vague concepts of conspiracy to administer a desired expansion of criminal law.
· Majority—A “late joiner” is not criminally liable for conspiracy of substantive crimes committed before joining.
· agreement must involve an actual meeting of the minds—intent to pursue a specific unlawful act
· no conspiracy if between would be criminal and undercover agent
· Majority rule—not possible to conspire with an undercover agent or conspire with someone not legally competent or the victim in Gebardi
· Gebardi v. US—D purchased train tickets with a consenting woman to travel and commit prostitution at their destination.  Could not be guilty of conspiracy because D could not have conspired with the woman, since she was a victim of the Mann Act, even though she agreed to go.  She is left blameless, in terms of criminal law, with respect to this particular crime.  So, D cannot be guilty of conspiracy to commit a crime when the only one D’s conspired with is the designated victim of the crime.
· The Mann Act—Any person who shall knowingly transport or cause transportation of any woman or girl for the purposes of prostitution, debauchery, or any immoral purpose, is in violation of the Mann Act.
· Wharton’s Rule—Precludes conspiracy from being charged in a crime that necessarily requires, as an element, two people to commit the crime (adultery or dueling).
· Minority Model Penal Code makes conspiracy sufficient for a person to ask an undercover agent to assist in a criminal enterprise
· Merger doctrine—defendant cannot be convicted of, and sentenced for both, the solicitation and the conspiracy.  Crime of solicitation merges into the crime of conspiracy.  Conspiracy also does not merge with the substantive offense being conspired.
· Limitations
· Krulewitch v. US—While in prison, an original co-conspirator told the victim not to talk to the police.  D was in prison, separated from his co-conspirator.  Court holds that this was not a conspiracy.  Would have to prove there was still a conspiracy at the time the co-conspirator made the statements.  They were caught and thus the crime was complete and the conspiracy was over.  D cannot be convicted of a conspiracy, once the substantive crime has already failed or succeeded.  Conspiracy to evade justice (escape punishment) is not sufficient to constitute conspiracy.  A statement by a co-conspirator to be admissible against a defendant in court must be made in furtherance of the conspiracy.
· Kotteakos v. US—Spokes and hub theory of conspiracy (but fails here).  Brown has acquired fraudulent loans for many people, including D, but not the same level of reasonable foreseeability as in Bruno, where in getting drugs you know someone will be selling them.  Here, not necessarily foreseeable that Brown would be acquiring fraudulent loans for others.  These were individual loan transactions and Brown was the only connection to all other loan applicants, so the court was unwilling to connect each independent D to the other in order to constitute one conspiracy.
· withdrawal
· to withdraw from the conspiracy, conspirator must inform all of his co-conspirators of his intent to withdraw and this notice must be given while there is still time for the other co-conspirators to abandon their criminal plans
· act of withdrawal will never relieve the withdrawing conspirator of liability for the conspiracy itself or for any reasonably foreseeable crimes which have already been committed in furtherance of the conspiracy, but can be a defense to subsequent crimes to be committed
· majority jurisdiction—withdrawing before an overt act could relieve the withdrawing participant from criminal liability for the yet to be completed crime of conspiracy
KIDNAPPING
· (CA Test and Majority) Requires—significant movement of the victim that is
· more than merely incidental to the commission of the lesser underlying crime, OR
· the movement increases harm to the victim, either physically or psychologically
· People v. Adams—Used to be that every time someone was moved even a few feet, it could be considered a kidnapping.  After Chessman was executed, court moved away from that.  Here, D moved the prison guard from a main area to a hospital.  Court overruled the old kidnapping rule to adopt the CA test because the old rule was far too broad and led to absurd results.
· so long as there has been some movement, the extent of that movement will not typically be determinative if the victim was confined to a “secret”, often hidden, location. (shorter movement here can be sufficient)
· kidnapping for ransom is different in general
RAPE
· The slightest penetration completes the crime
· along with simple battery, the most commonly tested GENERAL INTENT crime on the exam
· reasonable, not unreasonable, mistake of fact is available as a defense
· STATUTORY RAPE
· strict liability crime
· consent of victim is not a defense
· mistake of fact is not a defense
· except in CA if the victim is 14 or older
BATTERY
· completed assault, commonly tested example of a GENERAL INTENT crime
SELF-DEFENSE (and defense of others)
· SELF DEFENSE
· A victim—a non-initial aggressor who possesses the legal right to self-defense
· NON-DEADLY FORCE—a victim may use non-deadly force in self-defense any time that victim reasonably believes that force is about to be used against them
· DEADLY FORCE by victim
· Majority rule—Objective Standard—a victim is permitted to use deadly force in self-defense any time that victim reasonably believes that deadly force is about to be used against him and that their response is reasonably needed in order to stave off the attacker. RULE on the exam and on the Bar multiple choice questions unless stated otherwise
· Jahnke v. State of Wyoming—Son, D, who waited for, shot, and killed his father after years of abuse, and after his father told D not to be there when he returned, does not have a claim of self defense because the father did not put D in imminent threat of death or serious bodily injury.  Won’t tailor the defense to the battered child characteristics of D because that would make this a subjective standard, and court follows an objective, reasonable person standard.  A reasonable person would not have perceived a threat of imminent bodily harm or death.
· Battered Women Syndrome does not constitute a reasonable claim unless the victim is being beaten or hurt within the moment that the victim fights back
· here, could have argued imperfect self defense, diminished capacity (not in CA), or provocation
· Subjective Standard—Minority Rule and Model Penal Code—a person is entitled to self defense if he believes that there is an imminent threat of death or serious bodily injury, whether reasonable or unreasonable
· Not a complete self-defense claim but in some states, the standard does allow an IMPERFECT SELF-DEFENSE, which will reduce a murder charge from 2nd degree to voluntary manslaughter, if the person subjectively believed he was under an imminent threat of death or serious bodily harm, but it was unreasonable to believe so.
· Can argue this in CA (and numerous other jurisdictions), would potentially apply to Jahnke
· CA even says the court has an obligation (sua sponte) to instruct on voluntary manslaughter, or either heat of passion or imperfect self defense, when the evidence of either is substantial enough to merit consideration by the jury
· most courts also hold that an instruction on imperfect self defense is required in every case where a court instructs on perfect self defense, because the reasonableness of D’s belief will always be at issue
· State v. Simon—D was irrationally afraid of Wong, heated words had been exchanged and D eventually shot at Wong.  D honestly, but unreasonably, believed Wong was a threat.  Here, the court did not follow the Model penal code, minority rule, and demanded a reasonable and honest belief, that the facts would persuade a reasonable person to the belief and that D did have that belief.
· Majority (and CA) Rule—Do not need to retreat before using deadly force if you reasonably believe you’re under threat of deadly attack
· Minority rule and model penal code—prior to using deadly force in self-defense, the victim of a deadly attack must first “RETREAT” to the wall if it is safe to do so. on an essay mention both majority and minority rules
· Exceptions to minority RULE OF RETREAT
· a victim of a deadly attack does not have to retreat if they are in their own home
· the victim of a violent felony such as rape or robbery does not have to retreat even if one is safely available
· police officers have no duty to retreat
· NOTE: no duty to retreat in CA and FL
· State v. Abbott—D, non-initial aggressor, was attacked by his neighbors at his home with deadly force, and he responded with deadly force.  Benefit of the doubt goes to the person who’s being attacked with some sort of deadly force in terms of whether he’s required to retreat.  This is a retreat jurisdiction so, an actor must know that he can avoid the necessity of using deadly force with complete safety by retreating and that a complete safety of retreat exists.
· Use of force by INITIAL AGGRESSOR—first one to use physical violence or to threaten imminent use of physical violence when the instrumentality of such violence is immediately present
· an initial aggressor cannot claim a right of self-defense unless
· the initial aggressor has withdrawn and communicates “I’m done now.” 
· NOTE: when withdrawing, the initial aggressor has a duty to retreat under a majority of jurisdictions (whether or not the jurisdiction has a duty to retreat)
· the initial aggressor used non-deadly force, and is now defending against a deadly response
· Rowe v. US—D lightly kicked decedent and then backed up, signaling he was done.  Decedent responded immediately with deadly force, using a knife against D, and D responded by shooting the decedent.  Here, Rowe attacked with non-deadly force and the decedent responded with deadly force, which you can’t do.  Since D retreated after non-deadly force, and then only when deadly forced was used against him did D used deadly force back, D has a claim of self defense.
· insulting words do not make someone an initial aggressor, but threatening descriptive words might be
· PEACE OFFICERS
· People v. Curtis—D arrested for something he didn’t do, and as a result, tries to fight off the police officers who are arresting him, with force that would constitute assault and battery.  Even if you didn’t commit the crime, if police have probable cause, they have the constitutional right to arrest you.  Use of this type of force against an officer, if he is illegally arresting you, would make this just a general assault.  Assault of a police officer engaged in their lawful duties at the time falls into a felony category.
· If a person has knowledge or should have reason to know that he is being arrested by a peace officer under the performance of his duties, then it is a duty of such a person to refrain from using force to resist the arrest
· If an officer uses more than necessary physical force to subdue a person, then the suspect does have the right to self defense
· FLEEING FELONS
· a person may make an arrest for a felony committed in the person’s presence
· People v. Couch—A private citizen may use deadly force to stop the escape of a felon where it is reasonable for the citizen to believe that the felon poses a threat of serious physical harm either to that citizen or others.  No longer follow common law rule that you have to be correct in your belief.
· a police officer may shoot a fleeing felon if they reasonably believe that a person was a felon
· Limitation
· Garner—Prohibits the officer from shooting a felon unless the officer had probable cause to believe that the felon posed a threat to the officer or others
· DEFENSE OF OTHERS—majority does not require a pre-existing relationship with the person aided
· majority rule is that a reasonable mistake of fact is a defense, just as it is for self defense
· significant minority rule—Alter Ego Rule—when you come to the aid of anyone else, you have no legal rights greater than those of the person to whose aid you have come. so, only if the person to whose aid you are coming had a right of self defense, do you have a right of self defense
DEFENSE OF A DWELLING
· deadly force may never be used solely to defend your property—i.e. can’t set up a spring gun while you’re away from the home just to defend your property
· People v. Ceballos—D cannot claim defense of property because setting up a spring loaded trap for a potential thief does not constitute an allowable right.  A spring trap does not discriminate between a potential thief, and a fire-fighter or children. Exception that if the gun shot someone who you would have had a right to be shot if you were home, then it’s ok, but the country is moving away from that rule and it is NOT recognized in CA.
· can use deadly force if you are present in the dwelling and reasonably believe that force is needed to protect yourself and your family from an intruder
DURESS
· threat of physical harm allows a person to commit a crime with the defense of duress
· allowed to invoke the duress defense EXCEPT for a HOMICIDE, even if the defendant is threatened with their own or a loved one’s death if they fail to commit the homicide
· distinguish from necessity—duress requires that an actual individual force someone into committing a crime in order to prevent a greater crime from being committed against them, whereas necessity has to do with your environment putting you in a certain position that they should not have to endure.
NECESSITY
· Lesser of two harms
· also does NOT provide a defense for homicide, like duress
· People v. Carradine—D refused to testify as a witness to a homicide claiming the necessity defense.  She was afraid of serious injury or death to her and her family from the gang that she would be testifying against.  Court says still guilty of contempt even if D is reasonable in her belief of a threat to her safety.  Not a valid reason not to testify because the government can provide her and her family protection.
· very few process rights for civil contempt
· Prisoner may claim necessity defense if
· The prisoner is faced with a specific threat of death, forcible sexual attack, or substantial bodily injury
· There is no time to make a complaint to the authorities or there is a history of futile complaints
· There is no time to resort to courts
· There is no force of violence against innocent people during the escape
· The prisoner immediately reports to the proper authorities when he attains a position of safety
· State v. Reese—Inmate escaped prison out of a fear of further homosexual attack and possible death.  Guilty of escape because he did not immediately report to the authorities, so he didn’t satisfy all the elements of a prisoner necessity defense.
· Necessity (and duress) is not a defense to killing
CONSENT
· not a defense to the infliction of either great bodily injury or homicide
· almost never the right answer on the Bar
· [bookmark: _GoBack]People v. Samuels—Consent is not generally a defense to assault and battery, however it can be argued.  Court says no rational human being would consent to great bodily injury, so the victim could not have consented to the aggravated assault D inflicted upon him.
· exception for sports that involve physical contact, like football
ENTRAPMENT
· very narrow defense because the defendant’s predisposition to commit the crime negates the defense
· almost always the answer that it was not entrapment
· PREDISPOSED DISPOSITION (Federal Subjective Standard)—When a person has the willingness and readiness to break the law, the mere fact that a government agent presents a favorable opportunity is not entrapment
· US v. Russell—followed by the Bar—Undercover agent supplied D with an essential ingredient to make methamphetamine.  The ingredient was difficult, but not impossible, to obtain.  D would have the defense if he was not predisposed to commit the crime, but since he had been in the business of making meth for a while, and had plans to continue making it, he was predisposed so the defense failed.
· rare defense to succeed because defendants have a difficult time proving they were not predisposed to commit a crime
· OBJECTIVE STANDARD (CA/Minority Rule)—Inducing the crime beyond judicial toleration—ask: was the conduct of the law enforcement agent likely to induct a normally law-abiding person to commit the offense?
· People v. Barraza—Undercover agent badgered D to give her a contact for heroin, even at his work, so he gave it up to finally get her off his back, but was very hesitant and really did not want to be involved.  Don’t care if D was predisposed to commit the crime, so don’t look at his criminal history, etc.  Look to the government in terms of what they did.
· California rule dispenses with predisposition as a factor—looks at the conduct of the law enforcement agent likeliness to induce a normally law-abiding person to commit the offense
· to be distinguished from the constitutional rule—here, D does not have to show that the government violated his due process rights to show entrapment. takes less abuse of the government to violate this objective standard
· Constitutional grounds—if the government’s conduct is beyond such a degree of acceptability, then the defendant is entitled to a constitutional grounds defense separate from the entrapment defense.  Due process argument when the government becomes so enmeshed in the activity that the prosecution of D would be repugnant to the American criminal justice system—when the government has gone to such amazing lengths to get D to commit a crime.  Doesn’t happen unless it’s extreme conduct.
· Hypo—Police pester someone for a long time with many offers to buy child pornography until he finally caves and buys it.  He probably bought it just to get them to stop bothering him.  Crossed due process line by pestering him over and over.
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