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Elements of a Crime
1. Act

a. Commission : a physical act

i. Any intentional act could potentially qualify as a criminal act. Even scaring someone to death by intentionally yelling at them when you know they have a weakened heart can be deemed a sufficient intentional crime

EXCEPTIONS: the following bodily movements do not qualify for criminal liability.
1. Reflexive or convulsive acts: conduct not the product of the defendant’s own volition (e.g. epileptic seizures)
a. In one question on CA Bar: Ds best defense to a charge of assault and battery was that the defendant was having an epileptic seizure at the time he had struck the victim’s face with his hand
i. Watch out for situations where defendant is driving, in spite of knowledge of his dangerous pre-existing condition.
2. Act performed while unconscious or asleep (e.g. sleepwalking)
a. This does not apply when defendant falls asleep at the wheel while driving. Defendant might still have fault for driving with knowledge that he was too tired to safely continue

b. Omission – Failure to Act

i. Normally under American criminal law, one is not required to act to prevent harm from being inflicted upon another. However, there are five situations in which the law can, and often does impose a legal responsibility to act: 

(1)  statutes (2) contractual agreements (3)  special relationship (4)  voluntary assumption of duty and  (5) creation of peril.

1. Statutes: statutes often impose a legal duty to act and thus require action
a. For example, law requires payment of taxes on April 15

2. Contractual Agreements: failure to fulfill contractual obligations that are relied upon by others can give rise to criminal liability
a. For Example: Agreements obligating lifeguards, surgeons, or air traffic controllers
i. Must show up and perform their pre-agreed upon duties in a reasonable manner and thus a legal duty is imposed
b. Criminal liability can arise if foreseeable injuries resulted from failure to reasonably perform such duties.

3. Special or custodial relationship: most common example of criminal liability is imposed as a result of an omission arise from the duty imposed by special relationships
a. For example: parents’ responsibility to protect the minor children in the minor children in their care

4. Voluntary Assumption of Duty: criminal liability for the death of another can arise by virtue of a defendant having voluntarily assumed a duty of care for someone, but then having failed to reasonably fulfill that duty.
a. Hypo: you take someone from the scene of an accident then change your mind on the way to the hospital and dump the person on the side of the road 2 miles from accident site.

5. Creation of Peril: The defendant’s conduct created the perilous situation in which the victim finds herself, and the defendant fails to provide reasonable assistance to the victim.
a. Example, Stephenson case

2. Mens Rea – Mental State
to be charged with a crime, there must be not only an act, but a malicious or felonious state of mind.
Regina v. Faulkner: Defendant was stealing rum from the cargo. While doing so, he was holding a lighted match which caught the rum on fire and the ship was completely destroyed. 

Holding: Defendant did not have requisite malicious or felonious mental state to be charged with arson. Intent can’t be transferred between two different crimes. Judge erred in instructing the jury that the intent to commit larceny could be transferred to arson.

a. Strict Liability – No Intent Crimes

i. Defenses that are said to negate intention cannot be used to defend against crimes of Strict Liability because no intent is required.
1. Example: 
a. Reasonable mistake of fact is a defense when used to negate a requisite intention, but only when that intent is an element of the charged offense
i. Therefore, even a reasonable mistake of fact can never be a defense to a strict liability crime
b. The only possible mental defenses to a strict liability crime are insanity or unconsciousness
i. Such as that potentially caused by involuntary intoxication and possibly, the defense of duress
ii. Courts think it is too easy to raise defense of ignorance and there is social value in being able to get these kinds of convictions
iii. Statutory rape: in California, is strict liability crime
1. Reasonable mistake of age is not a defense for lewd or lascivious conduct with a child under 14.
2. Between the ages of 14 and 18, reasonable mistake is a defense.
iv. Court tries to protect younger age where they are not in a position to consent. 
v. The following crimes are the ONLY specific intent crimes.
1. Solicitation
2. Conspiracy
3. Attempt (even attempt of crimes not on this list)
4. Larceny
5. Receiving stolen property
6. Embezzlement
7. False pretenses
8. Robbery
9. Burglary
10. Forgery
11. First degree murder
12. Assault (so long as defined in that jurisdiction as an attempted battery)
a. Under this theory, assault is a specific intent crime because all attempts are specific intent crimes.
b. In some jurisdictions, assault is defined more narrowly as a threat. Under this latter theory, assault is a general intent crime. Because there are two theories of assault, the examiners wil tell you which one to use in the question.
If when you read the statute, you do not see any adverbs (i.e. knowingly, willfully, or intentionally) it is probably a strict liability crime (no intent required)
Regina v. Prince: is defendant guilty of statutory rape if he thinks she is over the age of 16 and she in fact told him she was over 18? Defendant argued that his belief was honest and reasonable and the judge should have instructed jury to allow him to plea that defense.

Holding: the statute has no adverbs i.e. knowingly, maliciously, accidentally, etc. Therefore, the law concludes that at that young age, children do not have the capacity to consent. Although this was an old case, it would now be defined as statutory rape which is a strict liability crime.

b. General Intent – One state of mind – 90% of crimes

i. General Intent crimes require that the prosecution prove defendant possessed a single mental state at the time he perpetrated the actus reus of the crime
1. The most commonly tested General Intent crimes on Bar exam are Battery and Rape
2. Unlike the rule applicable to Strict Liability, 
a. Reasonable mistake of fact is a defense
b. Unreasonable mistake of fact is not a defense
i. Even if the defendant was honest in believing he was right, if it was unreasonable to a reasonable person, then he has no defense
**General Intent crimes are not necessarily lesser crimes than Specific Intent, they just require one less mental state/intention.



c. Specific Intent- crimes committed with more than one mental state

i. In addition to all the defenses available to for a General Intent Crime, 2 additional defenses are available for Specific Intent Crimes (remember, these two are not available for general intent crimes)

1. UNREASONABLE Mistake of Fact
a. Defendant can argue that he honestly believed victim consented to sex, even if unreasonable in rape case because crime of specific intent
i. Will mitigate murder from 1st degree to 2nd degree but not down to manslaughter

2. Diminished capacity
a. Voluntary Intoxication
b. Mental defect short of insanity
i. The theory is that you can’t come up with the requisite 2-step intent without sufficient mental capacity.
***Diminished Capacity is not a defense in CA
d. Malice Crimes Depending on the circumstances of the facts, malice crimes can be treated as specific intent crimes but more commonly are treated as general intent crimes.

i. Murder
1. Intent to kill
2. Intent to commit serious bodily injury
3. Felony-murder
4. Depraved/malignant heart (gross recklessness/negligence)
ii. Arson – this is because arson can be reckless or intentional

e. Mistake of Fact

i. Reasonable mistake of fact is a defense to malice crimes or general intent crimes
ii. Reasonable or unreasonable mistake of fact  can both be defenses to specific intent crimes
iii. Never a defense to any (no intent) Strict Liability crime

f. Intoxication

i. Voluntary Intoxication
1. Intoxicant was knowingly and voluntarily ingested by someone who reasonably understood it was an intoxicant
2. Addicts and alcoholics are still voluntarily intoxicated even though they cannot be convicted for simply being an addict 
3. This is not a defense to general intent crimes
a. Can be defense to specific intent crimes
b. In many jurisdictions is accepted as defense to malice crimes
4. Majority rule: (not CA) requisite mental state cannot exist if someone is really intoxicated. 
a. A drunk person should not be as culpable as someone who intended to do it soberly
i. At the time these rules were created, most people drank so it was a common occurrence and so the law was created  to separate those who were really really drunk
ii. Not all people who are voluntarily intoxicated can use as defense.
1. Only those who are sufficiently inebriated
2. Juries still tend to not be very sympathetic towards these people thus not a huge track record of success in jurisdictions that do allow intoxication to be considered a defense.
Voluntary intoxication will not excuse criminal conduct even for specific intent crime
State v. Stasio: Defendant had been drinking at a bar for 4 hours, he left and came back 3 hours later and pulled a knife on the bar owner and demanded $80 from cash register. 
Holding: Court orders retrial not because they believe intoxication is a defense but because taking the stand to say he didn’t remember committing the crime would have been a general denial of doing the crime and jury could have found not guilty. However, they say that because specific and general intent crimes are not separated by severity, intoxication shouldn’t apply to one and not the other.
***The majority of states, (not CA) disagree with this holding and believe intoxication should be defense because it eliminates the requisite intent for a specific intent crime. 
There are some jurisdictions which do not allow intoxication as a defense to any crime and others only for specific intent crimes.
People v. Hood: Hood claims voluntary intoxication defense after forcing his way with a friend into his former girlfriend’s home. When Police arrived and attempted to arrest him, he grabbed the arresting officer’s gun and shot him once in each leg. Hood says that the trial court gave conflicting instructions on the effect of intoxication and they did not understand that sufficient intoxication could be used as a defense to the crime because assault can be classified either as general or specific intent crime.
**assault used to be categorized as general intent but the definition changed to qualify it as a specific intent crime. ½ of jurisdictions including CA now define it as an attempted battery which makes it specific. 
Holding: court found that upon retrial, the court should not instruct the jury to consider evidence of defendant’s intoxication in determining whether he committed assault with a deadly weapon on a peace officer. 
ii. Involuntary Intoxication
1. Intoxicant was not knowingly and voluntary ingested
a. Or at least the effects of the intoxicant were not reasonably known to defendant
b. Example: defendant forced to ingest or was unware he was ingesting an intoxicating substance
i. Or as case of Ambien, defendant was unaware of potential side effects
c. Involuntary intoxication has the same legal effect as insanity
i. Defense to all crimes including strict liability (no intent) crimes
ii. The level of intoxication is important

g. Unconsciousness
i. Unconsciousness is a separate defense from diminished capacity
ii. Unconsciousness need not reach the physical dimensions commonly associated with the term.	
1. You can theoretically be awake and physically doing things while unconscious, e.g. sleepwalking
2. However incredible the testimony may be, a defendant is entitled to an instruction based upon the hypothesis that it is entirely true
a. The credibility of the defense is not up to the judge
i. Judges can’t filter evidence because jury is the trier of fact
A defendant is entitled to a jury instruction on the defense of unconsciousness separate from a diminished capacity defense whether a judge finds it credible or not because the jury is the trier of fact. 
People v. Newton: Newton was under arrest by an Oakland police officer. He says that after being harassed the officer shot him in the stomach and he remembers nothing else until he woke up in the hospital. Eye witnesses however say that Newton fired several shots into the police officer’s body the last while he was already lying on the ground. Newton’s defense is that he was unconscious.
Holding: the decision is reversed because the judge withdrew instruction on unconsciousness at the request of the defense attorney. Since this was clearly an error, the instruction should have been given because he was entitled to his defense.
h. Negligence:
i. 3 levels of negligence in law
1. Tortious negligence
a. Driving too fast – 38 mph instead of 35 mph
2. Criminal negligence 
a. Significantly greater than tortious negligence enough so that there is severe harm, typically a death, allow that person to be criminally liable for criminal negligence homicide
b. Typically labeled involuntary manslaughter
3. Grotesquely negligent/reckless behavior
a. Deserve even greater punishment. 
b. Can be guilty of murder if being grossly reckless
c. Outlandishly criminally negligent
d. “acted with malignant heart” because so reckless
ii. Common law states: in the case of involuntary manslaughter, a breach must amount to more than mere ordinary or simple negligence – gross negligence was essential
iii. In Washington State, statute defining manslaughter supersede both voluntary and involuntary manslaughter as those crimes are defined at common law. Under these statutes, the crime is deemed committed even though the death of the victim is the proximate result of only simple or ordinary negligence, is guilty of statutory manslaughter
1. You can be criminally liable for simple negligence.
Negligence and reckless behavior can replace the requisite intent for committing a crime and it need not be the moment the crime took place. 
People v. Decina: Defendant suffered an epileptic seizure at the wheel and his car drove onto the sidewalk and struck and killed four children.
Holding: although defendant was unconscious at the time of the homicide, he was conscious and chose to get in the car knowing he was subject to seizures. The negligence replaces the mens rea/intent requirement to be convicted of a crime.
In Washington, simple negligence can cause someone to be criminally liable but there must also be proof of causation.
State v. Williams: The 17 month old child of the defendants died of an abscessed tooth that developed into an infection of the mouth and cheeks, eventually becoming gangrenous. This infection as well as the child’s inability to eat led to pneumonia which then directly caused his death. The child’s mother and her husband who had assumed parental responsibility did not realize the child’s illness was so severe to need medical attention and provided him with aspirin. They knew medical care was available but avoided seeing a doctor because of fears of the child being taken away.
Holding: evidence showed that father assumed responsibility with his wife for the care and maintenance of the child. Such assumption of responsibility is sufficient to impose upon him the duty to furnish necessary medical care.(rare case where negligence is caused by omission-or failure to act) 
For causation, court looks at whether an ordinary person would have acquired care and realized the urgency of the situation with enough time to save the child’s life. If it would have been impossible to save him by the time symptoms were visible, then no causation.
i. Transferred Intent
i. Intent may be transferred to a different victim than originally intended
1. Example: defendant shot at one person, missed and killed someone else.
ii. When transferred intent takes place, there will always be two separate crimes available for prosecution and conviction:
1. Crime (i.e. murder)
2. Attempted crime  (attempted murder)
iii. Not possible to transfer intent between different crimes
1. Can’t transfer felonious intent to commit burglary to crime of arson
2. Exceptions: felony-murder and misdemeanor-manslaughter

Regina v. Falkner: can’t transfer intent between two separate crimes - burglary and arson (except felony murder)

3. Causation

a. Cause in Fact

i. Defendant’s criminal conduct caused harm to the victim
ii. “but for” the acts of the accused, injuries would not have occurred when and where they did.
iii. Every object or event has seemingly infinite number of proceeding “causes in fact,” without which it would not have existed nor occurred.
iv. Just because someone does something bad doesn’t mean they committed a crime, there has to be causation
1. Example: child dies after having been mistreated by parents but death was caused exclusively by cancer and not as a result of, nor in combination with the paternal mistreatment.
a. Parents must be found not guilty of child’s death.
2. Drug addict case – taking so many drugs couldn’t show causation for one drug dealer
a. Supreme Court says doesn’t matter that his drug may have been part of the cause
b. Have to show proof
c. Can’t prove combination killed him rather than just the one drug

b. Proximate Cause
i. Causes deemed close  enough (proximate) to the event to give rise to criminal responsibility
1. Only a tiny percentage of the causes in fact
ii. If act was direct and final cause of the harm, behavior will be deemed proximate cause
1. This will be true even if another cause, separate and distinct, combine with it to cause the ultimate injury
a. Even if not the full cause without the combination, if it was a factor it will be deemed a proximate cause
b. Example: assume the victim’s death  is result of a combination of injuries inflicted by defendant as well as injuries later inflicted in a completely separate incident caused by a completely different perpetrator. Also assume the victim would not have died solely from the injuries inflicted by either of the two attacks upon him but rather dies because of the combination of injuries suffered. 
i. Under such circumstances, both independent actors are deemed to be the direct and final cause of death.
iii. If act was not direct and final cause, defendant may or may not be the proximate cause
1. Liability dependent upon whether the intervening event which caused the ultimate harm was reasonably foreseeable to defendant
2. Intervening acts do not cut off liability because they are foreseeable
a. if the intervening event, such as negligent medical treatment would have been reasonably foreseeable to defendant at the time injury was inflicted, then defendant is still deemed to have been proximate cause.
i. Contracting the flu in the hospital would be an intervening act because it is foreseeable but contracting ebola would not be
3. If act is not foreseeable, it is a superseding event
a. Superseding acts cut off liability from original actor
Omission in the absence of duty CANNOT be said to be the cause of death.
Barber v. Superior Court: Decedent was placed on life support after suffering cardio-respiratory arrest. It was determined that his comatose state was irreversible and he was in a permanent vegetative state. The family was informed and provided written agreement to take him off of life support. 
Holding: the cessation of heroic life support measures is not an affirmative act but rather a withdrawal or omission of further treatment and therefore cannot be said to be the cause of death. They did not actively do anything but let treatment run out and did not reinstate it.
**This case was in CA but not all states follow this decision.
Encouragement to participate in a dangerous activity is sufficient to create causation. 
Comonwealth v. Atencio: 4 friends played Russian Roulette and one of them was killed when he shot himself.
Holding: this is a case of commission rather than omission by the nature of their concerted action and cooperation  of the defendants in helping to bring about the deceased’s foolish act. In theory there could have been a duty to not cooperate or join in such an act and it is likely that he would not have played without them. Also, the intervening act of the decedent shooting himself was completely foreseeable in light of their participation in the game.
**drag racing is different because a certain level of skill and free will is involved so not considered quite as foolish of an undertaking and the resulting death would not be as foreseeable. There are also more intervening factors than in Russian roulette. 
If a suicide pact is truly voluntary, simultaneous, and without fraud, the survivor shall be convicted of aiding and abetting suicide and not murder.
In Re Joseph G: The minor and his friend both 16 years old, declared to a group of friends that they intended to “fly off the cliff” and that they meant to kill themselves. The pair drove off the cliff and investigations following the incident revealed there were no defects in the steering or brake mechanisms. There were no skid marks at the scene but a gouge in the pavement apparently caused by the frame of the car coming into contact with the asphalt at high speed indicating the car went straight over the cliff without swerving or skidding. A friend said that the minor had declared he had “a quart” before driving, which he interpreted to mean a quart of bear. The friend who was the passenger died and the minor driving was severely injured causing the amputation of a foot.
Holding: defendant is guilty of aiding and abetting a suicide but not murder. It would create too many anomalies depending on who the survivor of the crash was.  
Homicide
It is still a homicide even if it only briefly shortens the victim’s life
There are 3 types of homicide:
· Murder
· 1st and 2nd degree
· Voluntary manslaughter
· Involuntary manslaughter. 

1. Murder (malice + actus reus + causation + death – mitigating circumstances and defense of justification = murder)

Murder is the unlawful killing of another human being with malice aforethought (mens rea). It is a malice crime. There are for types of malice for murder:
1. Intent to kill (premeditated and deliberate)
2. Intent to commit serious bodily injury
3. Felony-murder (could be 1st or 2nd degree)
4. Depraved/malignant heart (gross recklessness or negligence)
A murder conviction also means that there is the absence of one of the following:
1. Complete defense
a. Justification (self-defense)
b. Legally recognized excuse (insanity or unconsciousness)
2. Mitigation (partial defenses)
a. Diminished capacity
1. In some jurisdictions, intoxications counts as diminished capacity
2. No diminished capacity defenses are allowed in CA (still has imperfect claim of self-defense which is another kind of partial defense requiring reasonable mistake of fact
b. Provocation (Holmes and Barry case)
i. Heat of passion negates malice
ii. Both objective and subjective requirements because all four of the following must be met. 
c. If jury believes a partial defense, it would negate the malice and thus couldn’t be murder but it may still be manslaughter
i. This is the only murder theory that relies on the subjective view of what the defendant actually knew or felt.

First degree murder:
· Either a premeditated and deliberate intent to kill murder or a felony murder (listed and inherently dangerous
· Premeditated and deliberate intent to kill:
· Premeditated: thought about the killing in advance and planned it out even for a short period of time
· Deliberate: cool-headed and in a rational state of mine (as opposed to heat of passion) when deciding to kill and was able to weigh the consequences
· This is a subjective question of what the person actually knew and felt
· 1st degree felony murder (felony listed and inherently dangerous):
· Majority of jurisdictions say: Any killing that occurs during the perpetration or attempt to perpetrate an inherently dangerous felony such as arson, robbery, burglary, rape, or mayhem (permanent disfigurement), kidnapping, carjacking, train wrecking, and some forcible sex-related crimes
· In CA this is a felony that is inherently dangers AND listed
***see felony murder below
Euthanasia or “mercy killing” is not a defense nor mitigating factor to premeditated murder and malice aforethought does not require ill-will or improper feelings
Gilbert v. State: Defendants wife suffered from osteoporosis and Alzheimer's and thus was in a great deal of pain and confused most of the time. The couple had been married for 51 years and Emily was increasingly dependent on Gilbert. On the day of the killing, the couple went to lunch and then he gave her 4 Percodan tablets and put her on the sofa. She followed him to a condominium meeting and he took her back to the apartment. As he laid her on the sofa, she said "please somebody help me" The defendant decided that he had to end her suffering and got his gun and shot her in the head. He still felt her pulse and worried that she would be suffering so he went to get another bullet and shot her again. He then called the security guard downstairs and said "I just killed my wife"
Holding: because there was no heat of passion and he acted coolly and deliberately, court found no mitigation or defense to convict of anything less than 1st degree murder.
		Second degree murder: 
· Any murder that is not 1st degree murder because there is no:
· There is no premeditation and deliberation
· provocation meets the Caruso Standard – honest but unreasonable
· diminished capacity meets the Wolff Standard – mental illness short of insanity
· A murder where the actor only had intent to commit serious bodily harm
· Results in 2nd degree murder
· When one intends to inflict serious bodily harm upon the victim even though he did not consciously desire to cause the victim’s death and did in fact cause the victim’s death (examples: shooting, stabbing, swinging a bat, breaking bones)
· It doesn’t matter what the defendant intended if he used a deadly weapon
· a jury will find intent to kill based on the nature of the weapon because it is certain death will result
· it is not malice if the actor was unaware of a vulnerable condition (eggshell plaintiff)
· if he is aware of the condition though, then it will be murder
· Or 2nd degree felony-murder: any killing that occurs during the perpetration or merely the attempt to perpetrate dangerous felonies not listed under 1st degree felony-murder.
· i.e. administration of a dangerous drug is inherently dangerous but not on the list thus leads to 2nd degree murder.
· A Depraved/malignant heart (gross recklessness/negligence)
· Can only lead to 2nd degree murder not 1st degree
· defendant engages in grossly reckless act that is 
· subjectively understood by him to entail a substantial likelihood of causing death or great bodily injury to a human being
· This is the only murder theory that relies on the subjective view of what the defendant actually knew or felt.
· Actor has extreme disregard for human life and safety and takes part in outrageously reckless conduct that causes death. It must be a higher degree of negligence than required for criminal negligence or tortious negligence
· 4 elements:
· Conduct exposed a high degree of risk to human life and safety
· No social value to the conduct
· Intentionally engaged in the reckless conduct
· Subjective awareness that intentional conduct was of high risk to human life and safety.
· Some jurisdictions however don’t require subjective awareness and only look to objective awareness.
· Malice is created by the “wicked disposition” evidenced by intentionally doing the act that was uncalled for in a callous disregard of its likely harmful effects on others (even if there was no intent to kill)
**If you are told on the exam the charge is murder (without any designation of degree), the you are to consider it a common law murder – which is what today we would call Murder in 2nd degree (2nd degree murder is a malice crime). 
Having an honest but unreasonable mistake of fact will not mitigate murder to manslaughter but can reduce from 1st degree to 2nd degree murder.
People v. Caruso: Caruso's six year old son was ill and he called the doctor. He believed that the death was a result of the doctor wrongly administering the medication and then failing to come back when called. 
Holding: There was not sufficient premeditation and deliberation to be 1st degree murder and was not felony-murder, but there was not enough to take away the malice because he did intend to kill. Therefore, honest but unreasonable mistake of fact mitigates to 2nd degree murder. He was subjectively thrown into a heat of passion so was not cool-headed enough for 1st degree, but it was not objectively reasonable to be in that heat of passion so not manslaughter.
***this was the first case to lay out the principle of what 2nd degree murder would be. This is because previously 1st degree murder always resulted in the death penalty so the court wanted to allow state of mind to mitigate to something slightly less serious.
Short of insanity, if a defendant cannot maturely and meaningfully reflect on the consequences, conviction can be mitigated from 1st degree to 2nd degree murder.
People v. Wolff: 15-year old boy killed his mother to get her out of the way so he could use the family home for a bizarre sexual scheme.  Although it was premeditated and deliberate since he chased her around the house and beat her to death, he had a real mental problem short of insanity.  

Holding: court found inability to maturely reflect as a result of some diminished capacity (age, mental capacity, intoxication, etc. then you cannot be found guilty of a specific intent crime or of 1st degree murder.

**Caruso standard did not apply here because his subjective belief was not due to any provocation. He subjectively did not at the moment he killed possess the ability to maturely reflect to a degree sufficient to qualify for premeditation and deliberation because of his young age and mental disability. 

**1st degree murder is not a specific intent crime, it’s a malice crime, but it is so analogous that we treat it as though it is. 2nd degree is treated more like a general intent crime which is why he can still be guilty of that. 

PUBLIC POLICY : Those who cannot or did not have the ability to maturely reflect before they killed should not be punished the way we would someone who killed and maturely reflected the consequences of his crime since the latter are more dangerous to society and more deserving of punishment.
**This rule expanded the scope of diminished capacity.
**CA no longer allows the Wolff standard of diminished capacity based on the ability to maturely reflect b/c of the Twinkie case.  However, there are some 15-20 jurisdictions, other than CA, that still use the Wolff standard.
Dan White (“Twinkie Case”) – D ate 12 Twinkies and then went out and killed Harvey Milk.  The jury determined the amount of twinkies he ate was demonstrative of his depression and showed that he was under such a diminished capacity that he couldn’t have even formed the intent to kill, and thus it was reduced to voluntary manslaughter.

**After this case, CA got rid of all of diminished capacity as a defense.
Gibson v. State: D was convicted of murder for the killing of a police officer.  While arrested and placed in the backseat of a police car driving down the highway, the car collided with another car causing the death of the police officer who was driving.  There were 4 different scenarios of what actually happened:
· D did not do anything.
· Here, D is not guilty.
· D acted in the throes of heroin withdrawals which end up in a physical convulsion making him lunge forward and unintentionally grab the steering wheel and cause the accident.
· Here, the jury must find D either (1) criminally or grossly negligent; or (2) find that he was unconscious, and thus completely innocent.
· However, it can be argued that although D didn’t voluntarily get in the car, he did voluntarily take the drugs and thus should be criminally liable despite that he may have been unconsciousness - by using the drugs, it is reasonably foreseeable that he may endanger others.  The more likely that D was going through withdrawals, the more likely that he will be criminally liable of manslaughter, and not 2nd degree murder.
· D wanted to escape by crashing the car.
· Here, he could be held liable of felony murder or even gross recklessness.  He’s more culpable b/c he’s trying to achieve something – he had an intention to crash – thus he had a depraved heart.
· However, a jury could also find him liable for just criminal negligence b/c he just wanted to escape, he did not intend kill or even commit serious bodily injury.
· D wanted to commit suicide, so he tried to crash.
· Here, D could likely be held guilty of either 2nd degree murder (acting grossly reckless) or voluntary manslaughter (intentional homicide mitigated due to a diminished capacity).
· He actually had the intent to kill (trying to kill himself).  He wants to crash the car SO badly that someone will die (even though its himself).  However, in the one above, he didn’t have intent to kill (he just wanted to crash just badly enough to allow him to escape).

		Holding: murder conviction is affirmed

HYPO:  In the Gibson case, is the jury more likely to find D guilty of 2nd degree murder if they believed that D was trying to commit suicide OR if they believed that D was just trying to escape?
· It’s more likely that the jury will find him guilty of 2nd degree murder under the suicide scenario b/c in that situation, he is actually trying to cause a fatal accident where someone dies, regardless if that someone is himself.  Whereas in the escape scenario, he is not intending to kill anyone, he just wants to escape.
· However, you can only transfer the intent to commit a CRIME, and if suicide is not a crime, then his intent to kill himself that may end up killing someone else will NOT be transferred to the other death.

Depraved and malignant heart murder occurs when the recklessness is so great (because the level of risk is so high) that malice can be inferred. When malice is present, the crime cannot be mitigated to manslaughter.

Commonwealth v. Malone: Defendant took a gun from his uncle and loaded it with a cartridge he procured from his father's room. He went to the theater with the gun in his pocket and after that met his friend at a dairy store. The defendant suggested they play "Russian Poker" to which his friend said "I don't care, go ahead." The defendant loaded the chamber to the right of the firing pin and closed the gun and then held the revolver against the right side of his friend and pulled the trigger three times. The third time resulted in a fatal wound. The friend died from wounds two days later.

Holding: court convicted defendant of 2nd degree murder even though he honestly believed the gun would not go off because his conduct was so grossly negligent.

**the defendant need not INTEND to kill or seriously injure the victim. It is enough that he KNEW his conduct involved an unacceptably high risk of death.

Normally drunk driving is reckless enough for involuntary manslaughter but sometimes when drinking reaches such a level or is in such  situation where it becomes the kind of grossly reckless behavior that will be deemed sufficient for murder.

Pears v. State: Defendant killed 2 people in an accident while driving drunk. He had been warned by cops earlier tht night not to drive because he was too drunk and he still got in his truck and drove at high speeds through traffic lights. However, he had never previously been convicted of drunk or reckless diving.

Holding: court convicted of 2nd degree murder because of the fact that he was put on notice by the police. His intentional acts were drinking and getting behind the wheel and also driving through the traffic light. The notice from the police was enough to make him subjectively aware of the danger and risk.

**2 reasons which would escalate drunk driving from manslaughter to murder: (1) repeated offenses (2) they know they’re drunk and should be more careful (i.e. have been put on notice)

Although there is a split among jurisdictions, the majority view is that intoxication is not a defense nor mitigation to reckless conduct.	

People v. Register:  After drinking heavily during the day, defendant took a loaded pistol with him to a bar. Shortly after he arrived with his friend, he pulled out the gun during an altercation but the dispute ended without incident and the defendant kept drinking. After midnight, another argument developed and defendant took out the gun again and tried to shoot Mitchell who he was arguing with, but shot Lawrence Evans instead. He then stepped forward and shot Mitchell in the stomach from close range. Marvin Lindsey, apparently a friend of the defendant walked by the defendant and for no explained reason, the defendant turned and fired his gun, killing Lindsey.

Holding: court convicted of 2nd degree murder. The excessive drinking should be an added element to the risk and not something that subtracts from it and they would not let him argue diminished capacity. It doesn’t matter if you don’t perceive reality of risk because you’re drunk. There is no social benefit for allowing this behavior so the intent goes back to when he chose to get drunk.

**the prosecution charged with gross reckless murder because that jurisdiction does not allow intoxication as mitigation when recklessness is an element of the defense

***STATES ARE SPLIT EQUALLY: this is not a universally accepted position and many states allow voluntary intoxication to mitigate away intent in reckless conduct just as with intent to kill. Must know this minority rule for essay questions but follow majority view for multiple choice.

Felony-murder
b. Could be 1st degree or 2nd degree murder based on whether the felony is on the list and inherently dangerous
i. The model penal code doesn’t include 2nd degree felony-murder.
1. In fact, no statutes describe or create 2nd degree felony-murder and it does not exist in CA. Courts created it under the theory that as a matter of logic something must be in between felony-murder and misdemeanor-manslaughter.
c. Foreseeable homicide
d. Occurring during perpetration of a dangerous felony
i. The intent to commit the felony creates the “malice” required for murder
ii. BAARR – burglary, arson, abduction, robbery, rape

This is the single major exception to the general prohibition against allowing the mens rea of one crime to be used as mens rea for a completely separate and distinct crime.

· Burglary doesn’t have to be completed to convict someone of felony-murder
· Burglary is committed the moment someone enters the home with the intention to commit a felony
Defenses to Felony-Murder:
			1. Defense to underlying Felony
2. Ireland Rule - Underlying felony must be something different from the killing itself (i.e. cannot convert assault-based crime to felony-murder because aspect of murder already present in the initial felony)
Manslaughter cannot be converted to felony-murder because crime for felony is the same crime as for the murder
All voluntary manslaughters would then be raised to murder under felony-murder rule.
Asault-based felonies do not apply to felony murder. The defendant may still be guilty of murder under a different murder theory though.
People v. Sears: Defendant visited his wife and threatened that he would kill her and the children if she got a divorce. Then after going to a tavern one night, he and a friend drove to Sears' wife's cottage. Defendant asked wife to talk in the kitchen. He grabbed her robe, unbuttoned his shirt and took out an iron bbar he had stuck in his pants before entering the cottage. He struck Clara in the head until she lost consciousness The step-daughter, Elizabeth tried to come to her mother's aid and defendant turned on her with the iron bar. Mother in-law lived next door and heard noises. She found defendant on top of the child. When he saw her, he attacked her with a knife he had taken from the kitchen. He cut her face and threw her into a chair, rolled the iron bar against her throat and chest, and stabbed her with a barbecue fork, also taken from the kitchen. Defendant then ran to his car and drove away. Elizabeth (daughter) died, Clara suffered multiple lacerations and fractured jaw and arm. Frances received several wounds on face, neck, and hands.
Holding:  court here expanded the Ireland rule saying that considering the assault based intent upon entering extends the felony-murder rule beyond any rational function. 
3. Death must be foreseeable – a bolt of lightning would not normally be reasonably foreseeable, though a heart attack suffered by a victim during the course of a robbery would likely be foreseeable. 
Under majority common law rule, underlying felony must be inherently dangerous to human life or safety in order to qualify for potential felony-murder
Must involve presence of potential physical danger to human being
Example:, supplying dangerous drugs to someone who dies from an overdose of the drug
But not elevated for grand theft because no inherent danger to human life or safety in theft.
4. Deaths caused by felons while fleeing commission of felony can be murder unless they have reached a point of apparent safety
Agency theory can be used in considering felony murder rather than proximate cause  (redline and Washington); co-felons viewed as agents acting in conjunction
5. Generally accepted rule is that a defendant is not liable for the death of a co-felon when the death occurred at the hands of someone other than that defendant felon
Defendant is not liable for the death of a co-felon when the death occurred at the hands of a police officer. The death must be in perpetration of the felony for felony-murder to apply. (as opposed to in reaction to the felony)
Commonwealth v. Redline: The defendant’s co-felon was shot and killed by police as they fled the scene of their armed robbery. 
Holding: The defendant is not guilty for the murder of his co-felon based on a theory of felony-murder because he was killed a police officer engaged in the performance of his duty making it a justifiable homicide
**Although the underlying justification of the Redline court, which initiated this limitation on felony murder, may not have been completely embraced, the result of that case has been for the most part adopted.
Those jurisdictions which have accepted Redline’s conclusion have typically done so simply because they agreed that it was not fair to hold the surviving defendants responsible for a death which they clearly had not intended nor authorized, and was not committed in furtherance of the intended felony.
**Conclusion that a felon should only be responsible under the felony-murder rule, for deaths which they themselves or their co-felon’s directly cause has generally been expanded to include even non-felon third parties accidentally killed by someone other than the felons
However, there are several jurisdictions which follow Redline’s conclusion with respect to the death of an innocent third party.
For purposes of the final exam in this class you should treat deaths of innocent third parties killed by someone other than one of the felons the same as you would treat the death of a co-felon as described above
REDLINE: It must be remembered that the Redline principle only applies to the felony-murder rule. Although under Redline’s agency theory, felony murder may not exist where someone other than one of the felons physically commits the homicide, this doctrine does not prevent any or all of these felons from being charged under a different theory of murder, e.g. gross recklessness. This is often referred to as the “provocative act” theory
6. California has adopted a modified version of the Redline rule. 
In CA, a defendant is not liable for the death of a co-felon, or even an innocent third party, when the death occurred at the hands of someone other than the defendant felon. They expanded malignant heart murder so much that now almost anything can qualify as 1st degree felony-murder since no 2nd degree felony-murder in CA.
Defendant is not liable for the death of a co-felon when the death occurred at the hands of someone else. The death must be in perpetration of the felony for felony-murder to apply. (as opposed to in reaction to the felony)
People v. Washington: The storeowner was in his office at his gas station when h heard someone yell “robbery”. He took out a revolver as one of the felons entered his office pointing his gun at him. The owner fired and mortally wounded the first felon. He then ran to the door and saw an unarmed man later identified as defendant running from the vault with a moneybag in his hand. He shouted “stop” and when his warning was not heeded he fired and hit the defendant. 
Holding: The defendant is not guilty for the murder of his co-felon based on a theory of felony-murder because he was killed by a third party. 
***Washington broadened the holding in Redline to apply to any third party. The court looked more at agency theory than proximate cause theory. The shooting was not done in furtherance of the crime, but to stop it and not by an agent of the defendant. 
Unless the defendant (or under some circumstances, his accomplices) escalated the danger beyond that danger already inherent in the underlying felony itself. 
In other words, unlike the generally accepted majority rule, culpability for a type of felony murder exists in CA if the felons have in some way escalated the dangerous conditions beyond those of the base underlying itself. 
In CA, actual facts of redline would probably result in 1st degree murder under sect 109 which doesn’t require you to fire the first shot – hostages etc. could be considered provocative act.
Under CA statutes, a type of felony-murder in the first degree will result when a defendant is guilty of having committed any kind of a “murder” during the perpetration of one of a group of listed felonies
The “murder” can be based upon either intent to kill, intent to commit serious bodily injury or depraved and malignant heart recklessness
If a defendant is found to have committed such a murder, regardless of the theory, during the perpetration of one of these listed felonies, then the defendant is to fbe found guilty of murder in the 1st degree. 
This is often referred to by lawyers and judges in CA as 1st degree felony murder. However, others simply refer to it as “provocative act’ murder in the 1st degree. Either designation is acceptable on the final exam. 
People v. Phillips: Defendant chiropractor claimed he could cure a child’s eye-cancer rather than surgery. He charged $500 for treatment and $200 for pills and medicines which was excessive for that time. Parents claimed he committed grand theft/fraud by misrepresenting himself to get their money. 
Holding: Phillips was charged with 2nd degree murder on a felony-murder theory but not convicted because this jurisdiction followed the traditional majority view that requires a felony to be INHERENTLY DANGEROUS for felony-murder to apply. Grand theft is NOT inherently dangerous to life so the court found that felony-murder cannot apply. 
**if this case was heard in a minority jurisdiction that believes any felony counts for felony murder (whether inherently dangerous or not) he probably would have been found guilty based on felony-murder
***theft crimes, such as grand theft, are NOT inherently dangerous to life. Trespassing is inherently dangerous to property but not to life and thus is not sufficient to allow the application of felony-murder. Felonies such as burglary or kidnapping are sufficiently dangerous to life. 
2. Manslaughter

Voluntary manslaughter: will always be the result of the mitigating of a homicide that would otherwise have been murder of the intent to kill or intent to commit serious injury variety, down to manslaughter. 
	
(Prosecutors sometimes in recognition or acknowledgment of the clear presence of mitigation, will simply file the homicide not as a murder , but as a voluntary manslaughter.)

Provocation: In order for provocation to mitigate an intent to kill or intent to commit serious bodily injury murder to voluntary manslaughter, all four of the following factors must be present:

1. A reasonable person would actually have been provoked into a heat of passion by the conduct of the victim.
a. in other words, this will be a killing as a result of passion created by something the victim did that would have enraged a reasonable person
b. such situations would include but are not limited to the discovery of adultery or the victim having just struck the defendant with a staggering blow
2. defendant was actually provoked into a heat of passion
3. a reasonable person would not yet have cooled from the passion at the time of the act
4. defendant had not yet personally cooled from passion.
Diminished Capacity: In many jurisdictions (though not CA) the defendant’s diminished capacity can be used to reduce murder to voluntary manslaughter. 

The capacity may have been diminished by either of the following:	
1. voluntary intoxication
2. mental disease or defect of the mind but less than insanity
Previously, words were not enough to use defense of provocation. Subsequent rulings have overturned this, however.

Holmes v. Dir. Of Public Prosecutions: Appellant says that he and his wife were arguing regarding some men winking in the direction of his wife in a public house earlier that evening. He had previously been suspicious of his wife's conduct with regard to other men in the village and there had been suggestions made to him with regard to her and his own younger brother. The argument culminated with her she cheated and accused him of cheating as well. Appellant says he lost his temper and struck her in the head with the hammer-hand for breaking coal. He said that she was too far gone to do anything and he didn't want to see her suffer so he strangled her and she died seconds later. He had told Mrs. X to expect him at her home prior to the death of his wife. After the incident, he then went to Mrs. X's home and told her his wife had left him.

Holding: court found that mere words alone are not sufficient to prove provocation so the trial court was correct not to instruct on that theory. 

**this ruling was an aberration because there was a long history prior to Holmes of words being sufficient for provocation.

**this ruling was wrong to say that provocation has to be so great that it negates intent and confused insulting words with descriptive words

The majority of courts say that words alone are sufficient provocation if they are descriptive words and not mere insults.

People v. Barry: Defendant married his wife and 3 days later she left to go back home to Israel. Approximately 2 months later she returned and 10 days after that, he choked her into unconsciousness. She reported to the police at the hospital what had happened and they put out a warrant for his arrest. The next day he went back to their home and strangled her with a phone cord. The defendant says that when she came back from Israel, his wife told him that she had fallen in love with another man in Israel and that he was coming for her and that she wanted a divorce. She taunted him repeatedly over 2 weeks, first talking about the other man and then wanting to be physical with him.

Holding:  There is ample evidence to support the conclusion that this passion was the result of provocation.

The reasonable cooling off period will be longer depending on how intense the provocation was.

People v. Harris: Harris was convicted of voluntary manslaughter for shooting and killing a bouncer after being severely beaten by him. He had left the bar and returned after a short period of time to kill the bouncer.

Holding: Harris had not yet cooled since he was still bleeding and didn’t even remember shooting the victim since he was in such a heat of passion. His injuries were severe enough that a reasonable person still would have been in a heat of passion. Thus the murder was mitigated to voluntary manslaughter. 

**defendant here was appealing because he didn’t want the trial judge to have instructed on manslaughter because then based on his defense of provocation he would have been completely acquitted. Court ruled that manslaughter instructions were valid because it is a judge’s duty to give proper instructions even when not requested.

Involuntary Manslaughter:  will always be the result of an unintentional homicide. It is most often gross recklessness murder that was dropped down from murder or didn’t quite qualify for felony-murder or may have been misdemeanor-murder. 
There is no subjectivity in involuntary manslaughter, it is only an objective standard. 
            Two theories of involuntary manslaughter:
1. Criminal Negligence: (not enough for gross negligence required for murder)
a. Common examples of criminal negligence involuntary manslaughter would include a victim dying as a result of injuries caused by 
i. Defendant’s criminally negligent driving, such as falling asleep at the wheel
ii. Defendant’s careless handling of a firearm.
b. A criminal negligence involuntary manslaughter is a homicide which could have been a Depraved Heart Murder but for one or both of the following:
i. Though defendant’s behavior, which resulted in the death of the victim, may have been criminally negligent, it was not sufficiently reckless to qualify as extremely gross recklessness required for murder
1. Had the behavior involved recklessness of a more outrageous nature, it might have satisfied the first of the two prongs necessary in order to have constituted the more serious crime of murder in the 2nd degree under a Depraved Heart theory
ii. “subjective awareness” of the creating of a high degree of risk to human life or safety, while not necessary in order to establish liability for criminal negligence involuntary manslaughter is required for Depraved Heart Murder

2. Misdemeanor-Manslaughter: Killing someone during the commission of an inherently dangerous (general rule) misdemeanor constitutes the felony of involuntary-manslaughter under a misdemeanor manslaughter theory
a. Some jurisdictions also allow such prosecutions for deaths resulting from nonviolent felonies.
If the defendant lacks subjective awareness element required for depraved/malignant heart murder, it can be reduced to involuntary manslaughter if negligence is still greater than tortious negligence.
Commonwealth v. Welansky: A 16-year old employee at Welansky's night club was attempting to replace a light bulb in a dark corner of the basement. He was using a lighted match to see and accidently set fire to some flammable decorations. The fire quickly spread upstairs to the crowded nightclub. A panic resulted and many patrons died of burns, smoke inhalation, or injuries suffered in the attempt to escape. The evidence showed that several emergency-exists were concealed or locked. Welansky at the time of the fire was sick and in the hospital.
Holding: Welansky had a duty of care for the safety of business visitors invited to the premises he controlled. Grave danger was present in the faulty wiring, installation of flammable decoration, absence of fire doors, and overcrowding. The negligence was not sufficiently reckless for murder because he wasn’t aware of the risk (at the time there were no regulations for fire safety in clubs) however, jury found he subjectively should have known of the risk. The negligence was still substantially higher than tortious negligence though and manslaughter doesn’t require subjective awareness. 	
**Goldman says that Welansky did not have any criminal culpability but the court wanted to convict an innocent man to set a precedent. He was considered a scapegoat. 
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	Level of Homicide
	Mens Rea Requirement

	1st Degree Murder
	MALICE:  Premeditated and deliberate intent-to-kill;
OR
Certain types of felony murder

	2nd Degree Murder
	MALICE:  Non-premeditated or deliberate intent-to-kill;
OR
Intent-to-inflict-serious-bodily-harm;
OR
Certain types of felony murder;
OR
Recklessness-with-depraved indifference (malignant/depraved heart)

	Voluntary Manslaughter
	NO MALICE:  Mitigation from 1st or 2nd degree murder (intent-to-kill OR intent-to-inflict-serious-bodily-harm murders only) using Provocation
OR
Diminished Capacity

	Involuntary Manslaughter
	NO MALICE:  Mitigation from 1st or 2nd degree murder (felony OR depraved/malignant heart murders only);
OR
Criminal Negligence;
OR
Misdemeanor Manslaughter



THEFT CRIMES:
Theft crimes started out being separate but today are all just theories of one crime of theft. All are mutually exclusive and cannot be guilty of more than one at a time because they are all theories of the same crime. 
Larceny:  classic specific intent crime (so unreasonable mistake of fact is a defense)
Trespassory taking (from the rightful possession of another) and carrying away of the personal property of another, with the intent to permanently deprived

· Trespassory (this can include obtaining possession by use of a misrepresentation of fact, a so-called “larceny by trick”)
· Taking: this requires an exercising of complete dominion and control by the would-be thief. 
· Thus, for example, if the attempted thief picks up an object which is still chained to the rightful possessor’s wall, it is not yet a complete taking until the chain is cut.
· Carrying away: the slightest movement for purposes of removing the property is enough 
· **Contrast to embezzlement which requires conversion instead of carrying away.
· The personal property of another
· This is a crime against rightful possession and does not require the property be taken from the rightful owner
· E.g. bailments where you take your car into the shop and then take it without paying. You can be guilty of larceny of your own property. (mechanics lien)
· Without Consent: consent obtained by fear or fraud does not constitute valid consent.
· With intent to permanently deprive the rightful possessor
· Intent to permanently deprive does not necessarily require intent to never return
· For example, if at the time of the Trespassory taking the taker plans on returning the property, but intends to engage in behavior which raises a strong possibility of serious damage to the object, this would constitute intent to permanently deprive
· This would be the case even if the property is returned without damage
· Must intend to use it recklessly, bad luck doesn’t count.
· Intent to permanently deprive must exist at the same time as the trespass
· However, an intentional Trespassory taking is said to continue to be a trespass until the property is safely returned.
· If property is intentionally taken without consent (and is therefore a wrongful trespass to that personal property) by a wrongdoer who has the intent to handle it carefully and then to return it soon, a larceny has not yet taken place.
· This is still the case even if the item is accidentally destroyed or damaged before being returned. 
· However, one who intentionally takes without lawful consent, but with intent to care for the property and return it safely, is guilty of larceny if the wrongful taker (intentional trespasser) later changes her mind and decides to keep the property or she later deices to handle it in a risk manner. 
· Accidental taking not larceny at majority common law. Initial intent matters.
· one who accidentally takes someone else’s property and later (learning of their mistake) decides to keep it, is not guilty of larceny
· the victim’s only recourse would be a tortious action for wrongful conversion.
· Minority view: (supported by model penal code) both an intentional and accidental taker become guilty of larceny if she later decides to keep the property or later decides to handle it in a risky manner. **substantial minority
· Taking of an item by someone who believes that it is their own is not common law larceny
· This would be a mistake of fact
· You don’t have the defense of mistake of fact if you use violence though (ex. OJ Simpson)
· Larceny is a specific intent crime, even unreasonable mistake of fact constitutes defense
· However mistake of law is never a defense
To be guilty of larceny, the defendant must be involved from the beginning and know about or take part in the initial Trespassory taking and carrying away.
People v. Robinson: A stolen car missing its wheels and tires was found with defendant's fingerprints on the car. He said that he was aware his friends stole the car the night before and only helped remove the wheels and tires after the theft had occurred.
Holding: defendant is found guilty of receiving stolen property but not larceny because there is not enough evidence to show he was part of the theft from the beginning and that the purpose of moving the car was to take the tires and wheels.
Larceny is a crime against the rightful possessor whether property is taken by force or by trick 
Graham v. United States:  Plaintiff had been arrested and charged with disorderly conduct and was seeking American citizenship and was apprehensive that the arrest would affect his attainment of that goal. He says his attorney, Graham, told him that he would help him but charged $200 for his fee and $2000 for a bribe to the police. The police officer testified that no money was ever given to him and Graham testified that the entire amount was meant to be a fee for his legal service. 
Holding: the court found defendant guilty of larceny by trick because even though he was given the money with the client’s consent, it was still trespass by trick since he intended from the beginning to convert the money (permanently deprive) and obtained the money by fraudulent means.
***larceny by trick is not separate crime from larceny
***if title is passed, then it is no longer larceny by trick and becomes false pretenses.
Knowledge of wrongfulness of taking is required for larceny to occur because as viewed by the majority of jurisdictions, an initial innocent taking cannot lead to continuing trespass.
United States v. Rogers: Defendant was asked by his brother to take his check in the amount of $97.92 and deposit $80 into his account and withdraw the remainder. The teller in error viewed the date (12/06/59) as the check amount and deposited $80 and gave the defendant $1,126.59 in cash.  The defendant claims he only received the $17.92 owed to him.
Holding: Defendant was guilty of larceny because at the time he took the money, he knew it was wrong and wasn’t his; therefore it was a wrongful trespass since he wasn’t the rightful possessor and he didn’t bring it back.
Continuing trespass: occurs when the intent to take comes after the actual trespass. Traditional MAJORITY rule says that there cannot be a continued trespass with an innocent initial taking.  You will be civilly responsible for conversion based on an innocent Trespassory taking but not criminally.
· Jurisdictions are split 50/50 but for a test follow the traditional rule

Embezzlement: 
Embezzlement is the fraudulent conversion of property of another by one who was, at the time of the misappropriation, in lawful possession, with intent to permanently deprive.

**larceny and embezzlement are mutually exclusive – can’t be guilty of both

· In order for a crime to be embezzlement, the alleged embezzler must have had lawful possession at the time he improperly converted the property for his own purposes 
· E.g. trustee stealing or even inappropriately borrowing from the trust fund
· If an employer hands property to his employee, that employer is said to have retained and not transferred possession of the property
· The employee has only gained custody and if the employee misappropriates the property, the crime would be larceny and not embezzlement
· If an employee gains property from a third person, the employee is said to have possession. 
· Then, the employee’s misappropriation of the lawfully possessed property would be the crime of embezzlement.
· If an employee acquires cash from a 3rd party on behalf of the employer, places it in the cash register for a very brief time, the employee still maintains legal “possession” 
· Misappropriation here would be embezzlement.
· If the money remains in the cash register for more than a brief period of time, the employer then has lawful possession and misappropriation would be larceny.

· Embezzlement requires CONVERSION instead of carrying away (like larceny)
· Criminal conversion normally requires there have been conduct on the part of the alleged embezzler different from or in addition to a simple carrying away of the property.
· Normally some form of concealment or inappropriate use of the property will be required to establish embezzlement
· An employee who has rightful possession of his or her employer’s property would typically also have control of that property and may often be moving their it around
· Thus the law typically demands that the prosecutions show the alleged embezzler did something more than merely pick up and carry away the allegedly embezzled property.
· Major distinction between criminal conversion and tortious conversion:
· Under civil law one who innocently converts property without fraud, may nonetheless be responsible civilly for the value of the property
· Though civilly responsible, the convertor would not be criminally guilty if there was no fraudulent intent. 
· Example:  tortious converter is not guilty of the crime of embezzlement if they have the intent and substantial ability to return the misappropriated piece of property (such as a painting or antique) and do not intend to treat the property in a reckless or risky manner.
· They are considered to have lacked the criminally required intent to defraud
· Intent to eventually restore that equivalent value (such as monetary worth of a painting or antique) is not a defense to the crime of embezzlement. 
· This is because court’s recognize that there is rarely a substantial ability to restore and thus have decided it was not worth creating a defense that could be used by so few innocent people and perhaps be taken advantage of by a large number of the guilty
· More than larceny, embezzlement demands more of defendant and limits available defenses.
· The alleged embezzler does not have to be shown to have personally benefited from the conversion.
· There is a jurisdictional split but for the purposes of this class, intent to permanently deprive is an element of embezzlement.

For embezzlement, to occur, the taker must still be in legal possession of the property.

Commonwealth v. Ryan: Shop owner, Sullivan, sent two detectives to his store with marked money. The defendant put the money in the cash register which was open for another sale. He never registered the sale and minutes later took the money out of the drawer. He was convicted of embezzlement but he appeals saying it should be larceny.

Holding: the money was not in the cash register long enough for it to become legally possessed by the storeowner so he was convicted of embezzlement not larceny.

Intent to permanently deprive can be replaced by the use of the property in such a risky way that there is a high probability you won’t be able to return it. 

People v. Talbot: Defendants, the principle officers of the Richfield Oil company, used corporate funds for speculation on the stock market in 1929. The withdrawals were not concealed in any way and were made openly. The receipts went back to the company and no attempts were made to manipulate the accounts.

Holding: Talbot had the rightful possession of the money but not for that particular purpose. Even if he had gotten lucky and was able to return the money, he was guilty of embezzlement the moment he took the money and intended to use it for this dangerous and risky activity.

***Neither embezzlement nor larceny require nor include the obtaining of title
· If title is acquired by the perpetrator, the crime cannot be defined as either a larceny or embezzlement. 
· Thus acquisition of title is a defense to both larceny and embezzlement but may lead to a cause of action for false pretenses
False Pretenses
When a perpetrator persuades, by means of false pretense (a lie), the owner of property to convey title

· Majority View (supported by Model Penal Code)
· False pretense must be as to a present or past fact (not future). False promises to do something in the future are not enough to constitute the crime of false pretenses. 
· ***Large Minority would potentially find false pretenses to take place even if the misrepresentation is exclusively with regards to a future fact.

· Hypo: If the victim gives property (such as money) to the wrongdoer with the belief that the money will in turn be passed on to a third party, only possession and not title has been transferred to wrongdoer. 
· The crime committed here would be larceny by trick and not false pretenses
· Hypo: If the wrongdoer obtains a loan by means of false representation made to the lender, then title of money will have passed
· The crime here would be false pretenses

· False representation of fact must occur for false pretenses
· Odd because if defendant believes the facts he states are false but it is later discovered that these facts were actually true, the wrongdoer is not guilty

When title is taken, theft shifts from being larceny by trick to false pretenses.

People v. Ashley: Defendant induced two elderly ladies to lend him their life savings, by leading them to believe that he would use it to build a theater on some property he owned, and promised them trust deeds as security. He did not actually own the property and his corporation was not financially able undertake building a theater.  He used all the money for the operating expenses of his corporation including a personal expense account and no theater was ever built.

Holding: because title was passed, this was theft by false pretenses rather than larceny. 

Robbery: (larceny + assault = robbery)
All of the elements of a completed larceny must be present in order for a completed robbery to have occurred. Every robbery subsumes within it the crime of larceny. So to be guilty of robbery you must be guilty of larceny

· Robbery is larceny by force or by fear of imminent bodily injury to a person in the immediate vicinity (can’t threaten to shoot a dog or threaten harm in the future)
· Must be a taking from the person or their presence
· Presence is interpreted broadly and could, for example, cover the tying up of a farmer in his barn and then taking things from his house.

· Taking must be by means of physical harm, or by the putting in fear by threats of imminent harm to a human being
· A small amount of force or violence will do
· Example: yanking a necklace off someone’s neck would be sufficient. 
· Picking a pocket or snatching a purse, however, is larceny, and not a robbery if it is accomplished without the victim becoming aware of the taking. 
· Putting in fear – threat of imminent harm to a human being (“your money or life”)
· The threat must be to imminent physically harm a person
· Threats of future harm do not create a robbery
· Threat of future harm in order to get the victim to do or not do something would be example of extortion.

Extortion (blackmail)
Extortion is the use of a malicious threat in order to obtain property or change the victim’s conduct.

4 important differences between extortion and robbery:
1. Unlike robbery, extortionist does not have to have taken anything from the person or presence of his victim. 
2. Threats can be of future harm  rather than imminent harm
3. The harm or threatened harm does not have to be to a person
4. It can be, but is not always, a defense to extortion that the alleged victim is in fact guilty of the crime which the blackmailer threatens to have him prosecuted for, or of the behavior that the blackmailer threatens to expose

a. Someone who has been the victim of a theft by the other, may threaten to have that other person prosecuted unless the thief returns the stolen property and would not be guilty of extortion.
i. One cannot use the threat of prosecution in order to obtain unreasonably more money the value of the property taken nor can they use such threats to obtain something different from the alleged thief.
1. It is acceptable for the victim to demand the thief return property and pay reasonable collateral expenses occurred as a result of the theft and the pursuit of restitution. 
ii. It is extortion to demand payment of even a legitimately owed debt by maliciously threatening to disseminate embarrassing or harmful information unless there is a direct nexus between the debt and the threat. 
1. Example: one cannot threaten to expose another’s extramarital affair, or publish embarrassing photographs in exchange for settling an unrelated civil debt
a. But, the photographer who is legitimately owed money by a person for photographs taken may inform the photographed subject that if not properly paid, he will sell the photographs to a publication.



It is not extortion to threaten prosecution if the person has in fact stolen from you  but there must be a reasonable good faith reason to believe they stole.

State v. Burns: Frease was hired by defendants to determine if money was being embezzled by any employees. The Defendants then accused him of embezzling $6800 told him that they had arranged the matter with a local judge that he would be sent to prison unless he confessed in writing to stealing $5,000 and repaid the loss. Although he denied guilt, Frease signed the confession and actually paid $4,000. Defendants verbally threatened to accuse Leland Frease of the crime of grand larceny with intent to extort and gain the sum of $5,000, and by means of such threats did extort and gain from him the sum of $4,000.

Holding: case was remanded to determine if embezzlement did occur. If yes, then no extortion, if not then defendant is guilty of extortion. 
	

Receiving Stolen Property: 
When someone receives property which they know to have been stolen, they will not be guilty of the theft of the property unless they were part of the physical taking. 

	PROPERTY OFFENSES

	
	Activity
	Method
	Intent
	Title

	
Larceny





	
Taking & asportation of property from possession of another person

	
Without consent or with consent obtained by fraud



	
With intent to steal




	
Title does not pass





	
Embezzlement




	
Conversion of property held pursuant to a trust agreement

	
Use of property in a way inconsistent with terms of trust

	
With intent to defraud



	
Title does not pass




	
False Pretenses




	
Obtaining title to property



	
By consent induced by fraudulent misrepresentation

	
With intent to defraud



	
Title passes







	
INSANITY: 
Insanity is a defense to all crimes, including strict liability crimes.
	
	4 tests for insanity

1. M’Naghten Test: this is the most important test for insanity on the Bar exam and it is normally the right/wrong aspect of the test which is at issue.
a. At the time of this conduct, as a result of a mental defect, the defendant lacked the ability to know the wrongfulness of his actions or could not understand the nature and quality of his acts
b. This is a cognitive test also known as the Right/Wrong test.

2. Irresistible Impulse Test: 
a. The defendant, as a result of a mental defect, lacked the capacity for self-control and free choice
b. This is a volitional test

3. Durban Rule: (most liberal and flexible/broad)
a. Was the defendant’s conduct a “product” of a mental illness?
b. No longer really followed in this country, this test was the easiest for defendants to satisfy in attempting to establish the defense of insanity

4. Model Penal Code (ALI)
a. Did the defendant, as a result of a mental disease or defect, lack the “substantial” capacity to either appreciate the wrongfulness of his conduct or to conform his conduct to the requirements of the law
b. This test combined the primary elements of M’Naghten and Irresistible Impulse.

Over the years, courts shifted first away from M’Naughten to ALI and then back again. For the test and the bar, you must know all of them although the current trend is shifting back to M’Naughten. 

People v. Drew: k Defendant, Drew, a 22 year old man was drinking in a bar and left money on the bar to pay for his drinks before going to the men's room. When he returned, the money was gone and he accused another customer at the bar. A heated argument ensued and police were called. The officers arrived and when they attempted to question the other customer, Drew continued arguing. They asked him to step outside and when he refused, officer Bonsall took him by the hand and attempted to escort him outside. Drew broke away and struck Bonsall in the face. Drew resisted violently until he was placed in a cell at the police station.

Holding: the trial court found him guilty based on the M’Naughten test but the Supreme Court said they should have used the ALI test and should have looked at the “substantial” capacity to appreciate wrongfulness. 

Although a large majority do, not all states allow the defense of insanity and it is not a constitutional right to argue that defense.

Montana v. Korell:  Korell is a Viet Nam veteran who had disturbing experiences during his tour of duty. Korell entered a community college program for echo cardiology and had trouble with his supervisor. He believed he was being worked excessively by his supervisor, Lockwood, and wrote a letter to the hospital administrator complaining about his treatment. He was transferred to another externship and Lockwood was placed on probation. Both men remained bitter. Lockwood stated that he would see to it that Korell was never hired anywhere in echo cardiology. At the time, Korell was subject to other psychological stressors: divorce by his wife, financial problems, and pressures of graduation requirements. In the next two months, he set fire to a Laundromat because he lost nine quarters in the machine and set fire to the former home of his wife.  Psychiatric testimony indicates he felt he had to kill Lockwood before Lockwood killed him. He took a handgun from a friend's home and entered Korell's house and began firing. Both men were injured.

Holding: Korell argued on appeal that it was unconstitutional for Montana to bar insanity defenses. The court held that it is not a constitutional right to plea insanity. It is not discriminatory for people with mental illness just like you can’t punish someone for being an alcoholic but you can punish them for drinking alcohol. Therefore, you can’t punish someone for being mentally ill but you can punish them if because of it they kill someone or commit a crime. 

		Incompetency: 

You cannot lock someone up based on a prediction that they will commit crimes in the future, but mental illness is required for insanity.

People v. Lang:  Lang was a deaf, illiterate mute who was arrested for murder.  Court held that he was not competent to stand trial because of his physical disabilities and because  he was incapable of assisting counsel in his defense.  When defendant was later sent back for trial the primary witness had died and the trial could not proceed; he was released.  he was later re-arrested again for murder.  Defendant was still unable to communicate and the court did not want to let him get away again so they civilly committed him for being a danger to others, however, there was a problem w/ this because Lang was not found to be mentally ill.  Court struggled with this because they did not want to release a double murder back out onto the streets, but at the same time Lang could not be held for a conviction that was unconstitutional.

** unless you can convict him of a crime or have some reason to believe you can make him ready to be tried for the crime, you can't hold him unless you civilly committed him. But for civil commitment you have to prove that he is a danger and also that there is an illness that makes him dangerous. Here he is clearly dangerous but doesn’t have a mental illness.

· CA Civil Commitment – just b/c you can no longer hold someone criminally committed (if they can’t make him able to stand trial within the time allowed) does NOT mean that you have to completely release them since you can civilly commit them.
· Two part evaluation
· D has a mental illness; and
· As a result of the mental illness, D is a danger to himself or to others
· It starts out with a 72-hour observation, and then extends to longer if D is found to still be a danger.
· Exception – If the person can show that he has the ability to take care of himself, then he cannot be civilly committed.
· PUBLIC POLICY – To quarantine such people b/c they pose a threat to public safety by preventing that person from spreading his disease (i.e. sex offenders, AIDs patient who spreads his disease, pedophile)
	
SUMMARY OF INSANITY DEFENSES


	Test
	Definition
	Type

	
M’Naghten




	
B/c of mental impairment D did not know the nature & quality of act (“Wild Beast” theory) or that it was wrong

	
Cognitive test





	
Irresistible Impulse



	
Crime caused by insane impulse that overcame D’s will

	
Loss of control test/ volitional




	
American Law Institute (“A.L.I.”) or Model Penal Code Test



	
B/c of mental impairment, D lacked substantial capacity to appreciate criminality of conduct or to conform it to the law

	
Combination of cognitive & loss of control tests





	
Durham (or New Hampshire) Test

	
Crime was a product of D’s impairment/ mental illnes

	
Causation test






ACCOMPLICE LIABILITY (aiding and abetting)

· Based on the accomplice theory,, an accomplice can be guilty of the actual crime
· In order to be guilty of a substantive crime on the basis of an accomplice liability theory, defendant must have actually done something with the intent to assist in a criminal enterprise
· The alleged accomplice must have assisted the actual perpetrators in some significant way, with knowledge that that assistance would be used in order to commit a crime. 

· When does the supplier of otherwise lawful goods or services become liable for the substantive crimes committed by their customers when the supplier is aware that his goods or services will be used in the commission of a crime?
· Courts are more prepared to find accomplice liability based solely upon the knowledge of the supplier of otherwise lawful goods or services when the crime in question is a dangerous felony.
· i.e. less likely to be convicted if your product is innocent
· Regardless of the crime, knowledge of the criminal use, when in combination with the supplier having a stake in the outcome will give rise to accomplice liability.


· Examples of having a stake in outcome:
· Overcharging (because the provider knows that the services or products will be used in the commission of a crime
· Continuing nature of the relationship
· Quantity of the sales involved. 
· Encouragement by the provider of the services
· Nature of goods being provided
· Less likely someone will be deemed guilty if providing relatively innocent product such as sugar for moonshine, whereas may be liable if provided controlled substance like morphine. 

A supplier must have a stake in the outcome of a crime to be considered an accomplice.

People v. Lauria: Police investigated the use of Lauria's telephone answering service by prostitutes for their call-girl services. A policewoman called and made explicit hints that she was a prostitute and was offered service. Lauria and three prostitutes were arrested

Holding: There is nothing in the furnishing of a telephone answering service which would necessarily imply assistance. He did not over charge or refer customers and he wasn’t involved in their prostitution business in any other way. 

· Just because someone is present at the scene of a crime and silently approves of the criminal behavior doesn’t mean they will be held to accomplice liability.

Attempt:
Must be an attempt to commit a target offense and Mere preparation is insufficient to constitute attempt.

· 2 requirements to constitute crime of attempt
1. a specific intent to complete the target offense
2. certain amount of conduct
a. 2 major competing definitions of how much conduct must have taken place
i. Dangerous proximity to success (slight majority including CA)
1. Acts performed in furtherance of a criminal project do not reach the stage of attempt unless they “ carry the project forward within dangerous proximity to the criminal end to be attained”
2. Courts look at what remains to be done to see how close you are.

People v. Rizzo:  Defendant with three others planned to rob Charles Rao of a pay roll valued at about $1200 which he was to carry from the bank for the United Lathing Company. Two of the defendants had firearms. They started out in an automobile, looking for pay roll. Rizzo claimed to be able to identify the man, and was to point him out to the others, who were to do the actual holding up. The four rode around looking for him and came to a building they believed Rao was at. Rizzo jumped out of the car and ran into the building. All four were arrested but the target was not present. They were looking for Rao but they had not seen or discovered him up to the time they were arrested.

Holding: court says they never passed into danger zone from the preparation part of the crime into attempt of the crime. 

ii. Substantial step test
1. 50% of jurisdictions use this test.
2. An attempt occurs when one “purposely does or omits to do anything which is an act or omission constituting a substantial step in a course of conduct planned to culminate in the commission of the crime
a. The conduct must be strongly corroborative of the actor’s criminal purpose
3. Courts measure by how much you’ve done so far. 
4. Voluntary abandonment is an affirmative defense.
a. Being interrupted or having difficulty so giving up doesn’t count as voluntary
b. If truly voluntary, the burden is on defendant to show by preponderance of the evidence that he voluntarily and completely abandoned the cause.
b. Originally if you started doing something and no one was hurt, you weren’t guilty, but then police wouldn’t be able to prevent crimes because they would have to wait until the very last minute. 
c. Attempt is usually only given 50% of the sentence of a completed crime.
3. Attempt crime merges with the actual crime so once the actual crime is completed, you can no longer be convicted of attempt.

· all attempts are specific intent crimes
· even attempts to commit general intent or strict liability crimes

if a defendant can show voluntary and complete abandonment, it will be a complete and affirmative defense.

State v. Latreverse: Lombardi is member of the Woonsocket Police department. While undercover, he purchased four stolen cars from defendant who owns and operates a used-car dealership. Defendant was then arrested and arraigned. He was freed on bail while awaiting the grand jury's consideration. One night thereafter, he heard a noise and looked outside and saw a car he knew to belong to Latraverse. The vehicle passed and then went down the street again and parked across the street with its lights off. Lombardi called for backup saying he did not want to take any chances. As the backup vehicle came up with lights on, the T-bird backed up and made a U-turn and headed away. The backup caught up with the car and police found a can of gasoline, a rag, matches, an aluminum baseball bat, wire coat hanger, and a note saying "hi, Sal, now it's my turn asshole."

Holding: court says that defendant should have been given the opportunity to claim abandonment as a defense by establishing a preponderance of the evidence that he in fact voluntarily and completely abandoned his efforts.

If the abandonment was not voluntary, the defendant cannot use it as a defense to the crime. Police involvement will never satisfy this requirement. 

People v. Staples: Defendant's wife was away on a trip and he rented an office on the second floor of a building directly over a bank under an assumed name. He was aware of the layout and paid rent for one month. The landlord was finishing interior repairs and painting during the pre-rental period. During this period, the defendant brought equipment to the office including drilling tools, acetylene gas tanks, a blow torch, a blanket, and a linoleum rug. Defendant knew no one was in the building on Saturdays and went in on a Saturday and drilled two groups of holes into the floor of the office. He stopped drilling before the holes went through the floor. After the rental period ended, the landlord notified police and turned the tools and equipment over to the police. Defendant did not pay any more rent.

Holding: Defendant found guilty because the abandonment was not voluntary but rather he was interrupted by his landlord discovering his actions. He had passed through the preparation phase and had begun his attempt. 	

**CA does not adopt the defense of voluntary abandonment because it mostly follows the dangerous proximity test and not substantial step test where abandonment is an issue.

· Factual Impossibility: extrinsic circumstances unknown to the actor or beyone his control prevent consummation of the intended crime, but if he had been able to physically carry out everything he planned, a crime would have occurred
· This is NEVER A DEFENSE in any jurisdiction
· Legal Impossibility:
· ½ jurisdictions in the country recognize as a defense
· Even if defendant had completed everything he planned to do, a crime would not have occurred. 
· Model penal code does not allow this defense because it says a person is guilty if he purposely engages in conduct which would constitute a crime if the attendant circumstances were as he believed them to be
· Criminal intent then would pose the same danger as someone who completes the crime
· Common law however does not follow this

United States v. Berrigan: Defendants attempted to send letters in and out of the Lewisburg Federal Penitentiary without the knowledge of the warden. However, it is undisputed that the prison officials did have prior knowledge of the letters.

Holding: Because there was legal impossibility, defendant is not guilty of the attempt because even if it was completed, it would not have been a crime since the warden knew. 


Solicitation: 

Solicitation is asking someone to commit a crime. It is an attempted conspiracy so can’t be charged with both solicitation and conspiracy.
· Crime of solicitation is completed when the question is asked.
· If the person solicited (subjectively) agrees to the criminal proposal then a conspiracy exists
· Crime of solicitation merges into crime of conspiracy
· Practical effect of the merger is that defendant cannot be convicted of and sentenced for both solicitation and conspiracy.
· Conspiracy is not viewed by the law as an attempt of anything and it is a separate crime that cannot be merged with any other crime. 
· Solicitation is rare crime because it requires more than just testimony from solicitee.
· It is common for there to be only one witness, for example in burglary, rape extortion, etc. but there is something about solicitation that separates it even from extortion
· The general rule is that you need more than one person’s testimony because chances are too great that one person misunderstands or wants to get even and then claims they were solicited to commit a crime
· There must be evidence to support the fact that solicitation took place in addition to testimony
· In CA sometimes 2 witnesses without corroboration is still enough
· Also for violent crimes, the jury has the option to convict with 2 witnesses or 1 witness with corroborating evidence
· Corroborating evidence:
· Tends to connect the defendant with the commission of the crime
· Is independent of evidence given by the witness who testified about the solicitation or independent of the facts testified to by that witness
· Corroborating evidence need not be strong or even enough to establish each element by itself
· Corroborating evidence may include the defendant’s acts, statements, or conduct, or any other circumstance that tends to connect him/her to the crime
· Defendant does not have to agree
· Solicitation can only occur for a specific list of crimes
· It is not treated as broadly as other crimes

Solicitation is the attempt to conspire and occurs when only one party is intending on committing the crime. 

People v. Lubow: Lubow approaches diamond salesman, Silverman with idea to buy diamonds and then declare bankruptcy which would be fraud. Silverman went to the police and gathers evidence against Lubow. 

Holding: Because conspiracy requires meeting of the minds, it is subjective and since Silverman had no intention of carrying out a crime it is not conspiracy but rather solicitation (attempt to conspire)

Conspiracy:
All of our conspiracy cases are federal because it was the feds that first took the relatively rare crime of conspiracy and expanded its scope and coverage. Today federal conspiracy law covers a whole vast array of situations.

Elements:
1. Express or implied agreement

2. Some slight “overt act” foreseeable performed by one of the would-be co-conspirators in furtherance of the conspiracy.
· Such an overt act can be as slight as efforts to acquire equipment needed for commission of the crime
· Overt act need not be anywhere near the physical conduct normally required in order to establish liability as an aider and abettor nor the “substantial step” necessary to establish an attempt.

3. Intent to pursue an unlawful objective
· Example: since it is not normally a crime to retrieve one’s own property defendant would not be guilty of conspiracy to steal if he believed he was merely helping a friend retrieve that friend’s property. 
· under such circumstances, the defendant would have no actual intent to pursue an unlawful objective.
· Even unreasonable mistake of fact is a defense to conspiracy

4. Agreement must involve a meeting of the minds. 
· Example: it is not a conspiracy if an undercover agent falsely promises to participate in a criminal enterprise. Both have to really intend to do the crime.
· However, asking an undercover agent to participate in a crime may constitute crime of solicitation.
· Can’t conspire with a 3 year old because they don’t understand
· The other person must have heard/read and understood the invitation to conspire.

There must be a meeting of the minds for conspiracy to occur. Both parties must be capable of understanding and committing the act. (similar to statutory rape)

Gebardi v. United States: Petitioners, man and woman, not then husband and wife transported a woman from one state to another for the purpose of engaging in sexual intercourse with a man. The man purchased the railway tickets for both petitioners for at least one journey, and in each instance, the woman, in advance of the purchase of tickets, consented to go on the journey and did go voluntarily.

**the Mann Act made it illegal to take a woman who is not your wife across state lines because it was considered immoral The Mann act considers the woman an innocent victim so even though he conspired with her, she can’t be guilty of conspiracy.

Holding: Gebardi is not guilty of conspiracy because under the Mann Act, the girlfriend was not capable of conspiring. 

	
Dueling statutes
· It wouldn’t be fair to commit the two duelers for the substantive committed and conspiracy because the conspiracy was required as part of the underlying crime. 
· It would be a violation of the general principle of double jeopardy because they would theoretically be charged twice for the same action.
· If agreement is part of the crime, can’t convict of conspiracy
· Wharton’s rule: if the agreement is an element of the crime you can NOT convict the parties of the conspiracy because it would be unfair to convict someone of both the conspiracy to commit the crime and the crime itself (i.e. dueling; statutory rape) if the conspirators do not agree then the crime becomes something else. (dueling becomes murder without agreement)

5. Agreement does not have to be express
· No written or spoken words are needed and various people can be part of a conspiracy even if they have never met and do not personally know each other.
· Federal rule: it is possible for several people to be members of a single conspiracy even if they have never directly communicated with each other
· all that is required is that they be aware of each other’s participation in the overall criminal enterprise in which they are participating
· Each conspirator is liable for all the crimes of their co-conspirators, so long as the crimes are committed in furtherance of the conspiracy and were reasonably foreseeable.
· Example: in a conspiracy to import and sell illegal drugs in the Bay area, a conspirator selling some of the drugs in San Francisco would be liable for all the crimes of his co-conspirators whose job it is to sell the drugs in Oakland. 

Someone’s inaction can be sufficient to convict of aiding and abetting. They don’t have to be actively involved. (lookouts are an integral role of many crimes but they’re not necessarily taking an active part)

State v. Parker: Plaintiff gave defendant and two others a ride in his car. The passengers robbed him of his wallet watch and car and beat him nearly to death before he was able to escape. The passengers were then arrested by police. Plaintiff says that Parker personally participated in the robbery and assault. Defendant admits to being present during the incident but claims that he simply watched while another passenger assaulted Larry.

Holding: people don’t normally hitchhike together without some kind of relationship. Court found that defendant’s presence was encouragement and intimidation and thus was guilty of aiding and abetting. 

**for inaction to qualify, plaintiff must show that the mere presence assisted or was intended to assist in some way.

Presence is equated to aiding and abetting when it is shown that it designedly encourages the perpetrator, facilitates the unlawful deed but PRESENCE ALONE IS NOT ENOUGH and neither is prior association plus presence.

Bailey v. United States: defendant was seen playing craps with the thief before the crime and was standing nearby during the robbery and then fled with the robber and ran with him for 3 or 4 blocks in the same direction without separating. 

Holding: it was common for strangers to play dice together so their previous association is not sufficient along with presence to prove aiding and abetting. It is common sense that an innocent person might flee out of fear of getting blamed and being found at the scene of a crime especially if they have prior convictions.

If a person facilitates a misdemeanor (i.e. drunk driving), he is not necessarily guilty of all the crimes that subsequently occur.

People v. Marshall:  Defendant voluntarily gave his car keys to McClary, with knowledge that he was drunk. McClary then was killed along with another driver in a car crash resulting from him driving on the wrong side of the road.

Holding: Court said he was not the proximate cause of te harm and cannot be seen as a participant because he was home in bed. Court says that if he was in the car he would have been part of the crime.

**Goldman says this doesn’t make sense because he was more dangerous being at home and not in the car and capable of taking action when the accident was occurring. 

**he facilitated the drunk driving but did not encourage him to get in an accident. 

**it is already a misdemeanor in MI to give keys to someone who is drunk so he will be punished for that but can’t be punished for murder.

Felony murder cannot be used to transfer intent from a felony to attempted murder. (there is a minority view opposing this though)

People v. Kessler: Defendant waited in a car outside a tavern when his 2 unarmed companions entered the tavern to commit a burglary. The companions were surpised by the owner and one of the burglars shot and wounded the owner with a gun taken during the burglary. When they fled on foot, one fired at a pursuing police officer. Defendant remained in the car the whole time. 

**it is a burglary rather than a robbery because the tavern was closed so they expected that no one was inside.

Holding: Defendant is clearly a principle to the burglary because he was a lookout at the scene of the crime. Therefore, he is guilty of aiding and abetting the burglary but there is no such thing as attempted felony-murder so he cannot be guilty of the attempted murder. He also doesn’t have requisite intent because his friends went inside without guns and without intent to cause bodily injury. Even if he did, the intent cannot transfer.   He didn’t encourage, participate or engage in attempted murder. 

**if multiple choice answer, no such thing as attempted felony-murder but it essay talk about minority as conflicting argument.

Conspiracy does not merge with the substantive offense being conspired
· Even though normally attempt crimes merge with the actual completed crimes
· Thus a defendant can be convicted and sentences for both conspiring to commit a robbery as well as the substantive crime of robbery itself.

Withdrawal: 
· In order to successfully withdraw from a conspiracy, a conspirator must inform all of his co-conspirators of his intent to withdraw and this notice must be given while there is still time for the other co-conspirators to abandon their criminal plan
· Even if he adequately informs the others that he is withdrawing from an already existing conspiracy, the act of withdrawal will never relieve the withdrawer of liability for the conspiracy itself or for any reasonably foreseeable crimes already committed in furtherance of the conspiracy
· However, in  majority of jurisdictions,  which require an overt act have taken place in order for the crime of conspiracy to have occurred, 
· A withdrawal prior to the first overt act could relieve the withdrawing participant from criminal liability for the yet to be completed crime of conspiracy
· A defendant who successfully withdraws from an existing conspiracy, can save himself from liability for future (not yet committed) crimes of his former co-conspirators for which he would have been liable for had he remained part of the conspiracy. 

Pinkerton Rule:
· Takes a broad position on the liability of co-conspirators for acts of fellow conspirators
· Normally and still in many jurisdictions today, criminal liability founded upon an aiding and abetting theory requires more than merely an attenuated connection to the eventual crime based solely upon a defendant’s membership in a conspiracy to eventually commit the crime
· Under Pinkerton, membership in a conspiracy is sufficient, in and of itself, to establish criminal liability for substantive crimes in furtherance of the conspiracy
· Expanded criminal liability in federal jurisdictions so that all co-conspirators automatically would become responsible for all reasonably foreseeable substantive crimes committed by co-conspirators even if they do not assist in completion or perpetration of those crimes.
· the model penal code rejected Pinkerton and a lot of states agree it would make conspirators too liable for any kind of crime committed by their co-conspirators without their participation. 

Conspiracy does not merge with other crimes so you can be convicted of both conspiracy and the actual crime.

McDonald v. United State: Appellant knowingly did acts to further the exchange and had exchanged some $92,000 of marked money, which had been paid as a ransom, or reward to his co-conspirators for the release of Edward Bremer, in exchange for marked money. Appellant did not take part in the kidnapping or request for ransom but only was responsible for exchanging the marked money for unmarked money.

Holding: the court used a broad definition of conspiracy and makes it include more than just the kidnapping. They determine that the conspiracy did not end until the money was converted. Therefore, they say there was one ongoing conspiracy for the whole plan which included the kidnapping. 

**under common law, a late joiner doesn’t qualify and you can’t punish someone for physical activity that took place before the conspiracy began. 

**conspiracy doesn’t merge with any other crime so if guilty of kidnapping, he can be charged with both.

A conspiracy ends upon arrest so a conversation taking place after the arrest cannot be added as evidence of the conspiracy.

Krulewitch v. United States: Petitioner and woman defendant induced and persuaded another woman to go from New York City to Miami for the purpose of prostitution, transported or caused her to be transported for that purpose, and conspired to commit those offenses in violation.  After the arrest, one woman called the other to lie about it to protect the man involved.

Holding: The only exception to the hearsay rule is when the statement is made between conspirators for furtherance of the conspiracy because co-conspirators are working in tandem as one entity. However, the conspiracy ended when they completed the transportation of the woman and when they were arrested so it cannot be admitted as evidence. 

		Chain Theory:
· this rule applies when you should reasonably know there have to be others involved in the ongoing relationship and you thus become responsible for their crimes, even if they are on the same level as the conspiracy. (i.e. tavern, distributor, or manufacturer) and even when they do not know each other. 
· The reason is that the operation is dependent on all of them doing their individual parts. 
· there could potentially be guilty of a limitless number of crimes because one co-conspirator is considered connected to every crime committed
· theoretically one person could end up with multiple life sentences
· it gives prosecutors the opportunity to get plea deals and get people to turn on each other. 

By joining an ongoing conspiracy, you can be held liable for the substantive crimes that re committed in furtherance of that conspiracy even if there is no actual knowledge of the other co-conspirators.

United States v. Bruno: Defendant and 86 others were involved in a drug ring where the parties would either smuggle distribute or sell drugs. Even though all of the parties may not have known each other, the court held that they had all entered the same, single overriding conspiracy to get the drugs out onto the streets. It did not matter that some of the participants did not enter prior to the drugs being smuggled.

Holding: Even though they didn’t personally know the other co-conspirators, they knew that it was necessary to have the other players to carry out the crime. Therefore, it is one broad conspiracy and the testimony of one can be used against the others. 

Blumenthal v. United States: Defendants worked for Francisco Distributing company to sell whisky at inflated prices which were over the maximum permitted under wartime price control regulations. None of the defendants knew the specifics of the whole enterprise nor knew the other salesman involved.

Holding: the court found there was a single conspiracy between all parties because each agreement was merely a step in the formation of the larger and ultimate more general conspiracy. This is different from Kotteakos because everyone knew of and joined an overriding conspiracy and were all getting the profit of the same commodity.  The one product linked them all together. 
 (
Middleman
: has connections on both sides, but each side is dependent on the other to achieve the ultimate goal of making a profit.
Retailers
: without the drugs to sell could not make a profit, to then turn over to buy more drugs to sell. 
Middlemen
: receive profit made by retailers from last batch of drugs and buy more drugs with it. 
Smuggler
s
: get the drugs into the country. Is dependent on the middleman and the retailer to sell the drugs in order to have the capitol to buy more drugs
Ongoing and continuous relationship with same product
)
	
Wheel and Hub Theory: 
· You cannot link the outer spokes as you did in the chain theory. It is distinguishable because they are not dealing in the same product (product is not passing through all of them and there is no interdependency between the spokes. 
· Opposite of Pinkerton where one person would be guilty of crimes of all of the others regardless of knowledge.

Kotteakos v. United States: Several persons including Kotteakos conspired to obtain loans from the FHA by means of applications that fraudulently misrepresented the uses to which the borrowed money would be put. Eight distinct transactions occurred, each involving defendants who had no connection with the other loans. The only connecting element was that all the loans were obtained through the services of a single broker named Brown, who pleaded guilty and testified against all others.

Holding: court ruled that they could not use testimony of others involved because it was not one overarching conspiracy. It is not an inherent part of the act to involve others and each act could exist independently and one person had no vested interest in the success of the others. 

























***The model penal code rejected all these theories with the rejection of the Pinkerton Rule. It is much easier to convict someone of conspiracy in federal courts than in most state courts which is why it is not that common to have them appear in state courts.

KIDNAPPING: 

· Every person who unlawfully by means of force or fear holds or detains another person without their consent for and moves them (asportation) a distance that is substantial in character is guilty of kidnapping. A movement that is for only a slight and trivial amount or is merely incidental is not sufficient. To determine whether the amount is sufficient, look at the following:
· Distance
· Whether the movement increased the risk of harm that existed prior to movement
· Or decreased the likelihood of detection
· **if it is not substantial enough it is false imprisonment and not kidnapping.
· There are two ways a kidnapping can occur
· Majority of cases require significant movement of victim
· Movement must be more than merely incidental to any underling crime such as kidnapping for purposes of robbery.
· Typical way of determining whether amount of movement was sufficient may be resolved by whether the movement increased the risk of harm, either physically or psychologically 
· Example: courts are likely to find that moving the victim to a remotely secluded location is not merely incidental to the commission of some other offense, but as having increased the danger to the victim
· Also, as long as there has been some amount of movement, if the victim was confined in a “secret” often hidden, location, might make even a small amount of movement sufficient. 
· Example: if victim is moved from a living room to a basement, this is often considered sufficient for a kidnapping

People v. Adams: the defendant prisoners were charged with kidnapping a guard. The court remanded the case to determine whether asportation had been sufficient for kidnapping or whether it was merely false imprisonment.

RAPE:
· The slightest penetration completes the crime of Rape
· Rape along with simple battery, is the most commonly tested general intent crime on the exam
· Since it is general intent, mistake of fact is a defense available to the accused, but it must be reasonable.

STATUTORY RAPE: strict liability crime
· Consent of victim is not a defense
· Mistake of fact is not a defense in those jurisdictions, unlike CA where this is a strict liability crime. 

BATTERY:
· Battery is a completed assault
· Battery is very commonly tested example of a general intent crime

DEFENSES:
(Insanity, incompetence, unconsciousness, involuntary intoxication, honest and reasonable mistake of fact, honest and unreasonable mistake of fact, diminished capacity,  self-defense, defense of others, defense of property, necessity, duress, consent, entrapment)

	Self-Defense (and defense of others)

· To have a valid claim of self-defense you must honestly believe you were under imminent attack (of death or great bodily harm) AND a reasonable person under the circumstances would have also believed the same. 
· This is a complete defense even if you’re mistaken
· However, you are only allowed to use force that is proportional to the imminent attack. 
· It is an objective standard and we do NOT place the theoretical reasonable person in the same shoes as the defendant, rather only in the same proximity. The psychological makeup of the defendant (e.g. abused child) does NOT matter.


Self-defense is  objective and the defendant must not just be honest in his fear and REASONABLE. 

State v. Simon: The defendant is an elderly man who thinks all “Orientals” know martial arts and he feels threatened and shoots him. Testimony from a psychologist defines him as a “psychological invalid” and says he “misjudged reality”.

Holding: Defendant was acquitted because the jury was given instructions from the model penal code that defined self-defense as subjective and based on whether or not the defendant’s fear was honest. This was wrong, but he was already acquitted so can’t be re-tried. 

**Although the model penal code describes self-defense subjectively, no more than a few states follow this and the predominant view in the country is that to have a complete self-defense defense, you must not only be (subjectively) honest in your fear, but must be reasonable (objectively). Therefore, since the fear was unreasonable, he is guilty. 

**In a state that allowed diminished capacity defense he might have been able to use that

**even though the jury instructions were wrong and straight from the model penal code, he was acquitted so this appeal is only administrative to create precedence to set precedence for subjective and objective definition of self-defense.

Jahnke v. State of Wyoming: Defendant was 16 years old and had been repeatedly abused by his father throughout his childhood. One night, he had an argument with his father and he was warned to not be home when his parents returned from dinner. While his parents were out, he made elaborate preparations to kill his father when he returned. He changed into dark clothing, prepared numerous weapons which he positioned at various places throughout the family home, including 2 shotguns, 3 rifles, a pistol, and a Marine knife. He also armed his sister with a gun and taught her how to operate it. He locked the family pets in the basement to protect them then waited hidden in the garage until his parents came home. When they arrived, he fired 6 shots, 4 of which hit his father. About an hour later, his father was pronounced dead.

Holding: The defense wanted to use psychologist’s testimony explaining mental state of abused children but because the state does not follow the model penal code’s definition of self-defense. Because it uses an objective standard, the testimony was not important. 

· ***IMPERFECT Self-defense is 3rd example of mitigating murder to voluntary manslaughter (other two are diminished capacity and provocation)
· CA has adopted the model penal code version of subjective belief to be a type of self-defense which creates an imperfect but nonetheless accepted defense. 
· In CA court has a duty to give instructions on imperfect self-defense and heat of passion provocation (no diminished capacity in CA)
· Most courts hold that instruction on imperfect self-defense is required when instructions on perfect self-defense are given (for murder)
· Jahnke got lucky because he was in a jurisdiction that does not allow imperfect self-defense but he still got the instruction for it. 

· Non-deadly force by a victim:
· A victim (a non-initial aggressor who possesses the legal right of self-defense) may use non-deadly force in self-defense any time that victim reasonably believes that force is about to be used against them

· Deadly force by a victim:
· Majority rule: A victim is permitted to use deadly force in self-defense any time that victim reasonably believes that deadly force is about to be used against him and that their response is reasonably needed in order to stave off the attacker.
· This is the rule to be applied on the exam and the bar on a multiple choice question.
· Minority rule: prior to using deadly force in self-defense, the victim of a deadly attack must first “retreat” to the wall if it is safe to do so. 
· On an essay exam question you must mention both majority and minority views. 
· Three exceptions to minority rule:
· A victim of a deadly attack does not have to retreat if they are in their own home
· The victim of a violent felony such as rape or robbery does not have to retreat even if one is safely available
· Police officers have no duty to retreat

· Use of force by an initial aggressor:
· An initial aggressor can only claim self-defense in 2 circumstances:
· The initial aggressor has withdrawn and at some point told or in some manner communicated to the victim “I’m all done now”
· He gives up or disengages in attack before the victim fights back
· The initial aggressor used non-deadly force, and is now defending against a deadly response. 
· He can now defend himself legally with appropriate deadly force
· Even under the majority rule, which generally does not require retreat for one who has a right of self-defense, someone who was the initial aggressor must retreat if a safe avenue of retreat is available and known to them
· A minority of jurisdictions require that an individual take a safe avenue of retreat before responding to an aggressor with deadly force
· Even in this minority of jurisdictions, this is only required before a victim may defend by using deadly force as opposed to non-deadly force. 
· In a minority of jurisdictions (20 states) and according to the model penal code the retreat rule for initial aggressors is applied to anyone who uses deadly force. Thus use of a safe avenue of retreat is always required if available in order to have a complete defense of self-defense.
·  In CA and 29 other states you do not have to retreat unless you are initial aggressor
· Insulting words do not make someone an initial aggressor
· The initial aggressor is the first one to use physical violence or to threaten imminent use of physical violence when the instrumentality fo such violence is immediately present
· One punch is almost never seen as deadly force

You have the right to resist an unlawful arrest but you still cannot use force.

People v. Curtis: Defendant was arrested on suspicion of burglary. Police officer arrested him because he had a vague recollection of what the perpetrator looked like. The defendant resisted the arrest because he said he was innocent.

Holding: Curtis’s arrest was not lawful so he does have the right to resist but not to use force. Normally it is a felony to assault a police officer while engaged in lawful duty. Because the police officer was not engaging in lawful duty, it would be reduced to a misdemeanor. 

**It is risky because you don’t know if the police officer is lawfully arresting you because criminals don’t know what information the police officers have so theoretically you always have to submit to arrest and then sue later if you think it was unlawful. 

Normal majority rule is that when an initial aggressor gains the right of self-defense with deadly force, he bears an extra burden because he is responsible for starting the fight. He must seek the opportunity to retreat and not kill. (this could be stepping aside, or making due with less force)

Rowe v. United States: Defendant and decedent were in a hotel and the defendant had been drinking but was not clearly intoxicated. The defendant is a Cherokee Indian and the deceased was a white US citizen. The defendant says he never tried to speak with the decedent in the dining room but witnesses say he attempted to have a conversation and the decedent refused to acknowledge him. The decedent went out into the lobby and after a short time was followed by the defendant. The decedent then said a racially derogatory comment to the defendant who then kicked him on the leg and then backed away. The decedent then sprang at him with a knife and cut him in 2 places on the face. The defendant then drew his pistol and shot the decedent who died shortly thereafter.

Holding: Because Rowe backed up to the bar, he surrendered the fight and then had the right to respond to deadly force with other deadly force.

***an initial aggressor has to retreat if retreat is available to them and they know it and can get out safely. The retreat rule only applies when and if they are aware of a safe retreat option being available. They do not have to put themselves in danger of great bodily harm in order to retreat. 



According to the minority view, anyone using deadly force must retreat if there is a safe way to do so and they knew about it at the time

State v. Abbott: Abbot had hired a contractor to pave his portion of a shared driveway with the Scaranos. The Scarano's son objected to this undertaking and after some words between them, a fist fight ensued. Although Abbot got the first hit in which knocked Scarano to the ground, Scarano clearly had instigated the fight. Then, Scarano's father came outside with a hatchet in hand and his wife behind him holding a carving knife and a large fork. All of the Scarano's were hit by the hatchet. The son received severe head injuries and Abbot says he was also injured.

Holding: court adopted the minority rule which requires that any defendant using deadly force must first seek an avenue of retreat if possible and safe to do so. 
			
· Defense of Others: majority does not require a pre-existing relationship with the person aided.
· All of the aspects of self-defense (honest, reasonable, and retreat) apply 
· Majority rule: Reasonableness Test
· reasonable mistake of fact is a defense, just as it is for self-defense
· Significant minority view follows the Alter-Ego rule	
· Alter-ego rule says that when you come to the aid of anyone else, you have no legal rights greater than those of the person to whose aid you have come
· You only have a right to defend someone who has a right to self-defense
· If you misjudge the situation and try to aid the perpetrator just because she is a little old lady, you do not have a defense to your attack.

· Defense of a Dwelling:
· Deadly force may never be used solely to defend your property
· Example: if defendant uses a “spring gun” in their home while on vacation, they cannot claim self-defense if someone is killed by that gun while trespassing
· The spring gun scenario must be distinguished from an actual burglary where the occupant is present and may reasonably believe that force is needed to protect herself and/or her family.

Spring-loaded guns may never be used to defend property because the lack the discretion to discriminate against its target.

People v. Ceballos: Tools had been stolen from defendants home and he noticed damage to the lock on his garage door. To deter future burglaries, he mounted a loaded pistol aimed at the center of the garage door which would be triggered to go off when someone entered. The victim, a 16 year old boy and his friend had previously stolen the tools and came back to steal more and upon opening the door was shot in the face.

Holding: Ceballos cannot claim self-defense because deadly force is never allowed against property. If he had been home and shot someone out of fear for his life he would have had been able to use the defense. 


		Fleeing Criminals:
· Majority rule: two separate rules that were applicable to police and private citizens when they attempted to apprehend fleeing criminals.
· Police: used to be given broad rights to use deadly force or whatever force necessary to stop a fleeing felon
· They were allowed to use their discretion and use deadly force so long as they subjectively believed they were in fact a fleeing felon.
· Therefore even if they were wrong, so long as they were honest they wouldn’t be criminally liable.
· The Garner Rule changed this however: 
· Private citizens:
· Allowed to use deadly force to stop fleeing felon ONLY when they were right, otherwise no defense
· Changed by Couch rule
· Garner Rule: Based on 4th amendment, police are ONLY allowed to use deadly force to stop a fleeing felon when they honestly and reasonably  believe that they have probable cause AND the felon is physically dangerous to human beings and society 
· i.e. armed robbery, rape, assault with a deadly weapon, murder, kidnapping…)
· if there was no other way to prevent a felon from getting way and it was reasonable then the police can use deadly force.
· Problem: private citizens can still use deadly force against non-dangerous felons so long as they are right
· This gave private citizens more rights than police because the 4th amendment only applies to force used by the government

Couch Rule: a private citizen cn only use deadly force against a fleeing felon when they are right in believing the person to be a felon, AND when the felon is reasonably believed to be dangerous. 

People v. Couch: Defendant heard his burglar alarm on his car and ran to the parking lot to see a man in his front seat stealing his car radio. Defendant pulled out his licensed concealed weapon and held it in the air and told the thief to get out of the car and come with him to call the police. The thief then lunged toward the defendant and the defendant fired a single shot which did not hit him. The thief then ran away and defendant fired 2 more shots from a distance of 20-30 feet and struck him twice in the back.

Holding: Court didn’t want to give private citizens more rights than police officers. Court used Whitty case as controlling case rather than Gardner. 



Necessity:
· Elements required: A person is not guilty of a crime when he engages in an act otherwise criminal when
· The act charged as criminal was done to prevent the threat of bodily harm to oneself or to another person
· There was no legal alternative to the act
· If the reasonably foreseeable harm was not disproportionate to the harm caused
· A greater harm was to be prevented
· The belief was subjectively and objectively accurate AND
· The defendant did not substantially contribute to the condition.
· This is the CA rule and is an objective test
· Causes of necessity are things such as running out of air/water or escape from sexual assault. It involves a defendant choosing between 2 evils. 
· It is an affirmative defense and the burden of proof is on the defendant to establish the defense by proving all 5 elements
· Necessity is NOT a defense to a killing

The elements of the Lovercamp rule must be met for a prisoner to claim a defense of necessity for his escape.

State v. Reese: Defendant escaped from Iowa State Penitentiary after being threatened and sexually attacked by another inmate. The inmate, "the lifer" offered new inmates protection from homosexual attack by others in exchange for voluntary homosexual liaisons with the lifer. When the defendant attempted to disrupt the lifer's scheme, the lifer threatened to kill him. Defendant twice contacted counselors by note and told the penitentiary psychiatrist but nothing was done. After the lifer renewed his threats and carried out a homosexual attack, defendant escaped and was apprehended over 24 hours later hiding in a shed. He was unarmed and did not resist arrest but never turned himself in.

Holding: the court used the Lovercamp Rule and determined that Reese could not use the defense of necessity because he did not turn himself in.

Lovercamp Rule (CA): 5 elements must be met for an escaped prisoner to claim a defense of necessity:
1. Defendant was faced with a specific threat of death, forcible sexual attack, or substantial bodily injury in the immediate future
2. There was no time for a complaint to authorities or there exists a history of futile complaints
3. No time or opportunity to resort to the courts
4. No evidence of force or violence used towards prison personnel or other “innocent” persons in the escape
5. The prisoner immediately reports to the proper authorities when he has attained a position of safety from the immediate threat.

People v. Carradine: the defendant witnessed a murder by a gang member and was brought to court under a subpoena to testify. However, she refused to testify and claimed a defense of necessity because she feared for her own life and for her family.

Holding: the court rejected her defense and held her in civil contempt because if fear was allowed to be a valid defense, then they might as well close down the courthouse. The system is allowed to insist on testimonies from witnesses. 

**civil contempt: there is no definite amount of punishment but you can go to jail or pay a daily fine until you agree to cooperate. This is not really considered punishment because you have the power to get yourself out of jail anytime you want. You can be held for as long as your testimony is needed (i.e. when the trial is over)
**Criminal contempt: this is a crime and there is a definite amount of punishment and is not meant to induce anything. 

Duress:
· Duress means that someone is forced to commit a crime in order to prevent a great crime.
· if during the crime though someone intervenes and he kills them, he no longer can claim duress. 
· Different from necessity because someone is telling yout o do something rather than the environment implying a need to do something
· The only defense to escape is necessity.
· Duress is a defense available to all crimes except homicide. 
· This is true even if the eventual defendants are threatened with their own or a loved one’s death if they fail to commit the homicide. 
· Example: a defendant claims she committed a robbery only because someone was holding a gun on her at the time and told her that if she did not rob the bank she would be killed

Consent:
· Consent is not a defense to the infliction of either great bodily injury or homicide. Almost never the correct answer on the Bar Exam.
· A defendant has a complete defense when the injured victim consented to the harm caused but only when: 
· The consent was voluntarily and freely given (without duress)
· The party was legally capable of consenting
· The more physical and severe the attack, the less the consent of a victim matters
· Dueling is unlawful so consent is not a defense
· Also for statutory rape, victim can’t legally consent
· And no fraud was involved in obtaining the consent

Consent is not a defense to an aggravated assault (assault to commit serious bodily injury or assault with a deadly weapon)

People v. Samuels: Defendant produced several films, three of which depicted bound individuals being whipped. Defendant said that he used make up and camera tricks to make the injuries look severe but did not actually whip him. The expert testimony said there were no splices in the film and the injuries got worse throughout the film.

Holding: the victim was not legally allowed to consent to aggravated assault so there is no defense. They determined that clearly no one would consent to this so he must have been mentally incompetent and thus consent is not valid. 

**Goldman emphasizes difference between this type of film and a sport (i.e. boxing) there is no referee or regulations and the court should consider social acceptance as well. 

Entrapment:
· Inducement of a person to commit a crime by a law enforcement agent for the purposes of pursuing prosecution against the person.
· you can only claim entrapment against police or the government
· the law used to be that whenever the government supplied contraband, it was automatically entrapment
· This is a very narrow defense because the defendant’s predisposition to commit the crime negates the defense
· Entrapment is almost never a correct answer because predisposition on the part of the defendant to commit the crime is typically obvious
· The CA rule dispenses with predisposition as a factor

· Constitutional Defense of Entrapment:
· There may come a point in time where the government has done too much and made it so inviting to commit the crime that it is fundamentally unfair to find the defendant guilty of the crime since it would violate due process
· This is a separate (not-affirmative) defense than the criminal law version of entrapment

· General Common Law Defense of Entrapment: SUBJECTIVE STANDARD – the defendant was induced by a government official AND was not predisposed to commit the crime
· Majority view:  you have NO defense of entrapment if you were predisposed to committing the crime (previous criminal record/activity)
· there are arguments against looking at predisposition – if Defendant could not have been able to get the ingredient on his own regardless of predisposition
· by using the entrapment defense, the defendant’s criminal history is automatically allowed to be heard in trial which usually isn’t admissible and it can be very incriminating with a jury.

· CA Defense of Entrapment – OBJECTIVE STANDARD inducement by government officials AND government conduct would have induce a reasonable law –abiding person to commit a crime. Matters of predisposition are not looked at to determine whether entrapment occurred. 
· it looks not to the disposition of the defendant but only to the behavior of the police
· this rule has 2 effects:
· it prevents the government from engaging in behavior just because the person may have done it in the past
· it makes inadmissible the person’s criminal history
· which makes it easier for a defendant to win on this defense
· CA is the only state to make this change the other 49 and federal courts look at predisposition.

United States v. Russell: Russel sold speed to an undercover agent who provided him with phyenyl-2-propoanone, which is required for the process and hard to obtain. In a conversation, Russel told the agent that he had been making the drug since May 1969 and the agent saw an empty bottle of phyenyl-2-propanone on the counter. He then went to the laboratory and viewed the process. 3 days later when the agent returned with a search warrant, they seized 2 empty bottles of propanone, which was not the bottle the agent had provided.

Holding: defendant was found guilty because he clearly could have and did get the ingredient on his own and had a predisposition to commit a crime anyway. He was not permitted to use the defense of entrapment.
		
CA courts worried that allowing predisposition of defendants to be heard would carry too much weight with a jury so they eliminated that part of the defense.

People v. Barraza: The defendant sold heroin to an undercover narcotics agent and claimed entrapment because she kept calling and harassing him until he agreed. He had a criminal history but was in a rehab program and worked at a rehab center and said he only sent her to his contact to get her off his back and didn’t even know if the person had drugs to sell. 

Holding court held that Barraza could use the defense of entrapment because the police officer went too far and they did not allow evidence of his criminal past to be considered. 

OFFENSES AGAINST THE HABITATION

	Arson:
· The malicious burning of the dwelling house of another
· Elements:
· Burning: the majority rule requires charring due to fire damage though material wasting is not necessary. 
· if the damage done was as solely a result of smoke or the water used to put the fire out, it is not sufficient for common-law arson
· Dwelling house: on the essay portion of the exam you should discuss this as a common law requirement. On multistate bar, any structure will suffice for arson.
· Of another: at common law, if someone burned down the dwelling they owned and lived in, it was not arson. 

Burglary: 

· Breaking
· The entry must be accomplished by the use of some force, threats, or fraud
· If the trespasser enters the home through an already open door or window, there is no breaking
· Pushing open an interior door in order to enter a room however, is sufficient to constitute a breaking
· Entering: 	
· It is sufficient if any part of the body crosses the threshold into the house
· Dwelling House
· At Night: common law burglary had to happen at night
· With intent to commit a felony or theft inside: this intent to commit a felony once inside the dwelling must have existed at time of the breaking and entering. 

Burglary depends on the facts upon entrance

Regina v. Collins: The defendant was charged with burglary. He had climbed a ladder to an open window where a young woman was sleeping naked in her bed. He descended the ladder and stripped down to his socks then climbed up again. The woman awoke and saw him at the window. She thought it was her boyfriend so invited him in. It was not clear, and neither party could recall whether he was inside or outside the window when she invited him in. They proceeded to have sexual intercourse. She then realized it was not her boyfriend and screamed for him to get off. He ran off. 

Holding:  It was determined that he was not guilty of burglary because she invited him in. If he had entered before she invited him in though, he would have been guilty.

**the sex was clearly consensual so he wasn’t guilty of rape.

Things to Know about MPC for the Exam
1. Larceny (Trespassory taking/intent to permanently deprive) – Common Law Rule (Majority) vs. MPC Rule (Minority)
2. False Pretenses (past, present, future lies) – MPC Rule (CA)
3. Preparatory/Attempt Crimes
a. Dangerous Proximity to Success Test (Common Law/Majority Rule) vs. Substantial Step Test (MPC/Minority Test)
b. Voluntary Abandonment Defense to Attempt Crimes
i. Common Law Rule (Majority) vs. MPC Rule (Minority)
4. Self-defense
a. MPC Rule (Minority) vs. Common Law Rule (Majority) vs. CA Rule (Minority)











EXCESS INFO
Special Verdicts
1. Criminal verdicts are not special verdicts – meaning verdicts where the jury explains it decision.
a. i.e. In a criminal trial, if prosecution puts forth two different theories of involuntary manslaughter, the jury doesn’t have to say what theory they used.
Double Jeopardy
1. It prevents a D from being re-tried once the first witness in the trial has taken the stand.
a. Public Policy
i. To finalize the decision and to allow someone to move on;
ii. To prevent from risking a jury to, after many re-trials, find him guilty; and
iii. To prevent from allowing the government from wasting resources and making the trial a “rehearsal”
Advisory Opinions
1. State courts are permitted to issue advisory opinions on appeal, BUT federal courts can NOT since there must be a real issue at stake.
2. In the federal system, it has been constitutionally stated that federal judges cannot issue advisory opinions (opinions about hypothetical cases), they can only issue opinions on actual cases in court.  However, some state jurisdictions allow state courts to appeal an acquittal, which can’t affect the D or the acquittal b/c he can’t be re-tried, it just goes to a higher court to determine whether the trial court made any mistakes so that future cases don’t make that mistake.
3. The prosecution cannot appeal an acquittal b/c it violates double jeopardy.

Brown: broker


Borrower 1: 
Own stash of money


Borrower 2: 
Own stash of money


Borrower 3: 
Own stash of money


Borrower 4: 
Own stash of money


Borrower 5: 
Own stash of money


Borrower 6: 
Own stash of money





















Page 1 of 57
	
