I. Intro to Crim Law
A. Theories of Punishment
a. Retribution 
Intentional infliction of pain and suffering on a criminal to the extent that he deserves it because he has willingly committed a crime.”
Recognizes the human agency to make choices 
Respects individual autonomy
Must be proportional – the punishment must fit the crime.  
Administers punishment based on blameworthiness or moral culpability
Backward looking

	b. Utilitarian (Deterrence)
	Seeks to regulate behavior – deter others or the individual from committing future crimes	Based on the collective good (specific and general)
	Forward-looking
	Assumes that individuals who commit crimes are rational actors; that they weigh the pros and 	cons before acting. 

	c. Incapacitation 
	Related to retribution and deterrence 

	d. Rehabilitation 
	e. Cases
	Regina v Dudley and Stephens – cannibals on a boat.  Necessity not a defense to homicide under 	CL. 
People v Suitte -46 year old, good guy, arrested for handgun.  Ct says stiff sentence is a general deterrence
II . Structure of Criminal Law
	A. Elements of Crime
Act 
+ Mental State 
+ Attendant Circumstances 
+ Causation  
- Defenses 
______________________________
Criminal Liability 
	B. Reasonable Doubt
	Presumption of evidence and very high standard. California: “It is not a mere possible doubt; because everything relating to human affairs is open to some possible or imaginary doubt.  It is 	the state of the case which, after the entire comparison and consideration of all the evidence,  leaves the minds of jurors in that condition that they cannot say they feel an abiding conviction of the truth of that charge.”
	Must prove beyond reasonable doubt on every element of crime (Case in chief defense). 
	C.  Jury Nullification
	Jury nullification refers to the jury’s decision to return a not guilty verdict despite its belief that the defendant is technically guilty of the crime because it believes it would be morally wrong to punish the defendant.
	Thwarts rule of law. We are ruled by laws not by individuals 
	D.  Principle of Legality 
· Punishment must be authorized by law that is enacted by a state or federal legislature
· Mandates fair notice 
· Prohibits retroactive application of law
i.  Due Process Clause
Criminal law must be codified through statute, with its scope reasonably defined by the legislature 
Fair warning to the public
Control the discretion of police, prosecutors and courts
 Bars retroactivity and vagueness
City of Chicago v Morales (Gang Injunction): ordinance too vague, grants police to much power.  “It is established that a law fails to meet the requirements of the Due Process Clause if it is so vague and standardless that it leaves the public uncertain as to the conduct it prohibits.”
	E. Statutory Interpretation
	i. Plain Language: what does the statute actually say
	ii. Canons of Construction: (CHECK CASES)
· Legislative Intent 
· Lists and Associated Terms 
· Statutory Structure 
· Amendments 
· Avoiding Absurdity 
· Constitutional Avoidance 
	iii. Rule of Lenity
· Ambiguities are resolved in the criminal defendant’s favor

III.  Actus Reus (voluntary act)
	A. Voluntary Acts
· Individuals cannot be punished for “mere thoughts”
· Basic Common Law Standard
·  Physical action must be taken toward the commission of a crime 
· The action must be voluntary
· Human agency required
· Willed bodily movement
· Must be a conscious and desired movement 

· Model Penal Code (Section 2.01(1))
· A person is not guilty of an offense unless his liability is based on conduct that includes a voluntary act or an omission (failure) to perform an act of which he is physically capable
Involuntary Examples
· Reflex or convulsion 
· Bodily movement during unconsciousness or sleep 
· Conduct during hypnosis
· A bodily movement that otherwise is not a product of the effort or determination of the actor, either conscious or habitual
B. Omissions
	a. CL and MPC  
	Common Law:
· The voluntary act requirement is satisfied when the state proves beyond a reasonable doubt that the defendant engaged in a voluntary act or an omission where she had the legal duty to act and the failure to act caused the proscribed social harm.
	Model Penal Code (Section 2.01(3)): 
· Liability for the commission of an offense may not be based on an omission unaccompanied by action unless: 
· The omission is expressly made sufficient by the law defining the offense; or
· A duty to perform the omitted act is otherwise imposed by law 
	b.  Legal Duty to Act
In order for criminal liability to attach, there must be some sort of legal duty to act, including:  
· Special Relationship (i.e., husband and wife, parent and child)
· Contractual Relationship to Provide Care (Case: K to take care of old lady and grossly neglect)
· Statutory Duty (both criminal and civil)
· Creation of Risk
· Voluntary Assumption of Care
Defendant must know of the harm befalling the victim and be physically able to help the victim 
Common Cases: Failure to protect one's children 
	c. Omission Analysis 
· Did the defendant act?
· If not, was the defendant under a duty to act?
· If yes, on what is that duty based, i.e., what is the basis for the duty?  Do one of the common-law bases apply?
· What was the defendant obligated to do, i.e., what is the content of the duty?
· Did the defendant discharge that duty, i.e., did the defendant act as required?
· If no, was the defendant’s failure to discharge the duty (failure to act) a but-for and proximate cause of the harm (assuming the crime is a result crime)?
· If yes, did the defendant have the required mental states, regarding:
· The facts on which the duty is based?
· Knowledge or awareness
· The existence and content of the duty?
· Strict liability
· The required mental states regarding the result and attendant circumstance elements of the crime charged?
· As stated in the definition of the crime  
	d. Voluntary Act Requirement 
· Individuals cannot be punished for “mere thoughts”
· Basic Common Law Standard
·  Physical action must be taken toward the commission of a crime 
· The action must be voluntary (See Martin v. State: Drunk taken out of house then arrested)
·  Ensures that the actor would have committed the social harm
· Wariness of state abuse of power (i.e., forcing a physical action) 
· Based on concern for moral culpability and blameworthiness
· Raises issue regarding temporal scope (i.e., how far to go back in time) of voluntary action (See State v. Decina: Motorist w/ known seizures) 
· Model Penal Code (Section 2.01(1))
· A person is not guilty of an offense unless his liability is based on conduct that includes a voluntary act or an omission (failure) to perform an act of which he is physically capable

 e. Status Crimes 
· The Eighth Amendment prohibits the criminalization of a person’s “status”
· Noun. “The condition of a person or thing in the eyes of the law”
· Often not subject to a person’s conscious desire or will
· The line between conduct and status is not always clear 

IV. Mens Rea
A. Common Law 
Mental Element Terms
· malicious
· intentionally
· recklessly 
· negligently 
a. Intentionally
· Purpose to cause a specific harmful result
· Awareness that harm that is likely (almost certain) to result from action(s), although that harm is not the primary purpose in acting. (Knowledge)
· Includes both conditional and unconditional intent
SN: Criminal negligence is a gross negligence. Gross deviation from standard of care
B.  MPC
A person is not guilty of an offense unless he acted purposefully, knowingly, recklessly or negligently, so as the law may require, with respect to each element of the offense
· Act
· Attendant circumstance
· Results
· Four categories
a. Purposely 
Result:  A person acts purposely with respect to a material element of an offense when, if the element involves a result [of his conduct], it is his conscious object to cause such result. Conscious desire to bring about the result 
Attendant Circumstances: A person acts purposely with respect to a material element of an offense when, if the element involves the attendant circumstances, he is aware of the existence of such circumstances or he believes or hopes that they exist
 Example: Burglary
· (a) Breaking and entering (b) a dwelling (c) with the purpose of committing a felony therein 
b. Knowingly
Result: A person act knowingly with respect to a material element of an offense when, if the element involves a result of his conduct, he is aware that it is practically certain that his conduct will cause such a result.  
Attendant Circumstances:  A person acts knowingly with respect to a material element of an offense when, if the element involves the attendant circumstances, he is aware that such circumstances exist
· Knowingly
· Corresponds to intent in the common law context
· Knowledge to a virtual or practical certainty that conduct will lead to a particular result.  
· § 2.02(8)  Requirement of Wilfulness Satisfied by Acting Knowingly.  A requirement that an offense be committed wilfully is satisfied if a person acts knowingly with respect to the material elements of the offense, unless a purpose to impose further requirements appears
· Knowledge (§ 2.02(4) &  § 2.02(8)), i.e., awareness
· Result need not be the desire of the individual
· Deliberate or Willful Ignorance (US v Jewell – man brings car likely full of drugs across boarder from TJ, close to recklessness but D knew attendant circumstances and avoided them)
· Conscious/deliberate avoidance of confirming the existence of a fact constitutes knowledge. Sound very close to recklessness 
· Act with an awareness of a high probability of the existence of the fact in question

c. Recklessly
Result: A person acts recklessly with respect to a material element of an offense when he consciously disregards a substantial and unjustifiable risk that the material element will result from his conduct.  The risk must be of such a nature and degree that, considering the nature and purpose of the actor’s conduct and the circumstances known to him, its disregard involves a gross deviation from the standard of conduct that a law-abiding person would observe in the actor’s situation
Questions: 
What did the actor believe was the probability that his conduct would cause the result?
· Why did he take that risk?
· Do his reasons for taking the risk as he saw it in fact justify his taking the risk he saw?
· If not, then the actor is reckless regarding the result
Attendant Circumstances: A person acts recklessly with respect to a material element of an offense when he consciously disregards a substantial and unjustifiable risk that the material element exists.  The risk must be of such a nature and degree that, considering the nature and purpose of the actor’s conduct and the circumstances known to him, its disregard involves a gross deviation from the standard of conduct that a law-abiding person would observe in the actor’s situation. 
· Actor believes that an unjustified risk exists that the circumstance exists
· In other words, actor believes that he should believe the circumstance exists but (presumably) believes that it does not
· Recklessness
· “A person acts recklessly . . . when he consciously disregards a substantial and unjustifiable risk that the material element exists or will result from his conduct.”
· “The risk must be of such a nature and degree that, considering the nature and purpose of the actor’s conduct and the circumstances known to him, its disregard involves a gross deviation from the standard of conduct that a law abiding person would have observed in the actor’s situation.”
·  Objective  standard
· Raises a question of balancing social utility and probability of a particular type of harm happening

d. Negligently 
Result: A person acts negligently with respect to a material element of an offense when he should be aware of a substantial and unjustifiable risk that the material element will result from his conduct.  The risk must be of such a nature and degree that the actor’s failure to perceive it, considering the nature and purpose of the actor’s conduct and the circumstances known to him, involves a gross deviation from the standard of conduct that a reasonable person would observe in the actor’s situation
Attendant Circumstances: A person acts negligently with respect to a material element of an offense when he should be aware of a substantial and unjustifiable risk that the material element exists.  The risk must be of such a nature and degree that the actor’s failure to perceive it, considering the nature and purpose of the actor’s conduct and the circumstances known to him, involves a gross deviation from the standard of conduct that a reasonable person would observe in the actor’s situation
Result: 
Should the actor have realized that his action created a substantial and unjustifiable risk of causing the result? 
Would a “reasonable person in the actor’s situation” have realized that his action created a substantial and unjustifiable risk of causing the result?
Attendant Circumstances:
Should the actor have been aware of the attendant circumstance?
Would a “reasonable person in the actor’s situation” have been aware of the attendant circumstance?
Note: Negligence is not really a mental state at all:  a negligent actor should have had a mental state but didn’t
· Negligence:
· A person acts negligently when they fail to perceive a substantial and unjustifiable risk of harm
· The risk must be of such a nature and degree that the failure to perceive it constitutes a gross deviation from the standard of care.
· No requirement of actual awareness of harm.
· Objective standard – what would “a reasonable person” have perceived the risk of harm?
Per MPC if the code does not have a mental state the minimum standard should be recklessness

SUMMARY
	
	Attendant Circumstances
	Results

	Purpose
	D is aware (believes) that p
	D’s conscious object is to cause 

	Knowledge
	D is aware (believes) that p
	D believes that his conduct is practically certain to cause 

	Recklessness
	D suspects that p (but does not believe that p)
	D believes the risk of  is θ and takes that risk for reasons Α-Ω and those reasons are insufficient

	Negligence
	D is unaware that p, but a reasonable person would have been aware (would have believed) that p
	D is unaware of the risk of but a reasonable person would have been aware of that risk



C. Intent
State v Fugate – purpose. Robber orders man to basement then shoots and kills him, tries to claim recklessness or negligence, denied. 
 Jury can look at conduct, circumstances, and presume intent.  Intent to kill may be presumed where the natural and probably consequences of a wrongful act and may be deduced from the surrounding circumstances.
a. Transferred Intent – drive by shooter case.  Specific to homicide. Transfer the intent to kill one person to another unintended victim.  
· Typically, the intent to cause one kind of harm cannot serve as proof of intent for another kind of harm.  
· Regina v. Faulkner (Man attempting to steal rum burns down the ship)
· Exception: In the case of an intentional killing (i.e., homicide)
· People v. Scott (Drive by killing)
b. Specific Intent and General Intent
Specific proof of intent to commit future act, special motive or purpose, awareness of attendant circumstances. Must have statutory language evidence such, otherwise general intent. 
Only relevant in common law jurisdictions 
· An offense is a “specific intent” offense if it requires proof of …
· Intent to commit some future act; or
· Special motive or purpose; or
· Awareness of an attendant circumstance
· Otherwise the offense is a “general intent” offense, intent to engage in the proscribed conduct (or maybe a strict liability offense)
· Determines applicability of certain defenses
· Eliminated by MPC
Case: People v. Atkins: A Fire-y Family Feud: Was drunk and meant to set a fire but says he didn't intend to burn house. 
D. Strict Liability
·  A strict liability crime does not contain a mental element requirement for one or more elements of crime (i.e, actus reas or attendant circumstances).
· Allows for the imposition of criminal liability based on social harm, not moral fault
· Why?
· Courts have imposed a strong presumption against strict liability offenses
· Why? General rule is guilty hand and guilty mind. No mens rea. 
a.  Factors for the Application of SL
· No mens rea specified in the statute
· Regulates health, safety or welfare
· Omissions 
· D is in a position to prevent harm and it is reasonable to expect D to so act
· Light Penalties
· Little stigma
· Crime not rooted in common law (newly created)
· Legislative policy undermined by mens rea
Case: US v Morrisette (bomb scrap in Michigan for scrapper)
b. MPC and Strict Liability 
· Abolishes the idea of strict liability almost all instances, requiring at least a mens rea of recklessness unless one has otherwise been provided by the legislature (see section 2.02(1)). 
·  Allows for strict liability for those offenses designated “violations” rather than “crimes” (ie speeding tickets, dog registration)
V. Mistake of Fact; Mistake of Law
	A. Mistake of Fact
· An individual is subject to blame and punishment because of a choice he or she has made to fall below society’s minimal standards.
· When a person makes a mistake and causes harm, it is difficult to say that they made a choice to violate social norms and are therefore blameworthy.
· A mistake may also negate the technical mental element required for imposition of criminal liability under a particular statute.
· Looks to determine if the mental state was present (Case if chief defense)
a.  Two Types of Mistake of Fact Approaches
· Elemental
· MPC
· Some common law jurisdictions (See Morissette v. US; re bomb scraps in Michigan)
· Specific and General Intent
· Some common law jurisdictions (See People v. Navarro)
b. Common Law Approach
1.   Identify the material elements of the statute 
2. Determine the requisite mens rea and the elements to which the mens rea applies
3. Determine if the statute is specific intent or general intent. 
Specific Intent: Must be honest (good faith)
General Intent: Must be honest and reasonable
Strict Liability: No Defense
Case: People v. Navarro – D took what he claims he thought was abandoned lumber from job site.  Trial court found that statute to be general intent so mistake must be honest and reasonable. Supreme court found it to be specific intent so mistake need only be honest (good faith mistake need not be reasonable).
i. Common Law Limits on Mistake of Fact
Not every mistake of fact absolves an individual of criminal liability – even if relevant to a mental element
Moral/Legal Wrong Doctrine 
· “A mistake of fact relating only to the gravity or degree of crime, not whether a crime was committed at all, will not shield a deliberate offender from the full consequences of the act.” 
Case: Bell v. State: Yes I meant to pimp her out but I thought she was 18. No mistake of fact when there would have been a crime (prostitution) whether she was a minor or not. 
c. MPC Approach to Mistake of Fact
§ 2.04. Ignorance or mistake as to a matter of fact or law is a defense if:
· The ignorance or mistake negates the purpose, knowledge, belief, recklessness or negligence required to establish a material element of the offense.
· The law provides that the state of mind established by such ignorance or mistake constitutes a defense
Purpose, knowledge or recklessness: Must be an honest mistake
Negligence: Honest and reasonable 
Legal/Moral Wrong Doctrine (unlike CL you get convicted of lesser offense): 
· The defense is not available if the defendant would have been guilty of another offense had the situation been as he supposed.  
· In such a case, however, the ignorance or mistake of the defendant shall reduce the grade and degree of the offense of which he may be convicted to those he would have been convicted of had the situation been as he supposed. 

B. Mistake of Law
	a. Common Law
· Typically, mistake or ignorance of the law is not a defense
· The general rule that “mistake of the law is no defense,” however, turns out not to be so general.  
· The criminal law allows for a mistake of law defense, but only in very narrow circumstances  
· The mistake of law defense is generally not a negation of a mental element, but rather an excuse that is motivated by principles of fair warning and reasonable reliance.
When is it allowed?
· Reasonable Reliance on an official interpretation of the law that is later found to be erroneous
· Face of the statute itself
· Obtained from a person or body responsible for official interpretation, administration or enforcement of the law
· May not be based on one’s own interpretation
Case: People v Marrero: Prison guard brings a gun to club relies on NY statute stating that a peace officer (which applies to prison guards) is an exception, problem is he was a federal correction officer.
· In most cases, mistake of law will not be admissible to negate the mens rea.
· There are cases, however, where knowledge that the conduct or omission constitutes a crime is an element of the offense. Ie the tax cases  
·  Mistake of law may be used to negate the mental element of the offense. 
Allowed when:
· Reliance on Official Interpretation 
· Negation of the Mens Rea
· Violation of Due Process

b. MPC Approach
· A belief that conduct does not legally constitute an offense is a defense to a prosecution for that offense based upon such conduct when:
· he acts in reasonable reliance upon an official statement of the law, afterward determined to be invalid or erroneous, contained in 
· a statute or other enactment;  a judicial decision, opinion or judgment;  an administrative order or grant of permission;  OR
· an official interpretation of the public officer or body charged by law with responsibility for the interpretation, administration or enforcement of the law defining the offense.
c. Due Process Violation
Case: Lampert: LA ordinance requiring all felons to register when in the county. (No knowledge requirement, could have saved ordinance?)
VI. Causation
	“When a crime requires not merely conduct but also a specified result of conduct, a defendant generally may not be convicted unless his conduct is both (1) the actual cause, and (2) the ‘legal’ cause (often called the ‘proximate cause’) of the result.”  
When is Causation an Issue?: Conduct v. Result Offenses (only applies when there is a result element) 
· Conduct crimes 
· Defined in terms of prohibited conduct (i.e., unlawfully taking the property of another, with the intent to permanently deprive)
· No result required = no causation required
· Result Crimes 
· Defined in terms of prohibited result (i.e., unlawful killing of another human being)
· Result required = causation required
a. Factual/Actual Cause
· But for the defendant’s actions, would the result have occurred when it occurred? 
· Must be an “operative link in a chain of events” which led to the result
· Need not be the only cause of the result
b. Proximate Cause 
· Is D’s conduct a direct and substantial cause of the result? 
· Is the harm or the manner of the harm foreseeable? (often emerges in cases of intervening factors)
· Is the harm too “attenuated and remote” to fairly hold the defendant liable?
· Often a policy question
· Had victim reached a place of safety?
Intervening:
Dependent on the defendant’s actions? Then no proximate cause only if extremely unusual or bizarre (higher burden)
Independent of defendant’s actions? Then no proximate cause only if unforeseeable
See Chart Class 11 PP 9
Case: Commonwealth v. Rementer: Man beating girlfriend, she runs out of car to try and get help from another driver, driver pushes her hand out his window and runs over her. Yes, D is proximate cause causation satisfied. Intervening cause was dependent on Ds actions and it was foreseeable someone fleeing an abusers car in the street would get hit by a car
c. Summary:
· Key causation question:
· “Was the defendant’s conduct so directly and substantially linked to the actual result as to give rise to the imposition of criminal liability or the actual result so remote and attenuated that it would be unfair to hold the defendant responsible for it?”
· Examples:
· Commonwealth v. Cheeks: D stabbed victim and victim required surgery. V experienced complications and needed assistance w/ breathing. V pulled out the tubes, suffocating.  Yes, proximate cause, he shot her set in motion and was an operative factor in chain of events. 
· Commonwealth v. Skufca: D left children in locked room and a fire broke out, killing them.  Yes, actual cause, but for her locking them in  
· Commonwealth v. Lang: Police officer died while in pursuit of D. Yes.
· Commonwealth v. Calvin: D threw rock at window in a home, startling one resident. The resident told his mother, who then had a heart attack. No proximate, remote and bizarre 
From these cases we can see that the courts may find proximate cause where the injury or resulting harm is foreseeable, but will not find proximate cause if the defendant’s conduct is too remote or attenuated in relation to the ultimate injury or result.
	c. MPC Approach
· 2.03(1) 
Conduct is the cause of a result if “it is an antecedent but for which the result in question would not have occurred.”
· Section 2.03(2)
When purposely or knowingly causing a particular result is an element of the offense, the element is not established if the actual result is not within the purpose or contemplation of the actor unless
· The actual result differs only with respect that a different person or property is injured or that the injury or harm designed or contemplated would have been more serious or more extensive than that caused
· The actual result involves the same kind of injury or harm as that designed or contemplated and is not too remote or accidental in its occurrence to have a just bearing on the actor’s liability
VII. Homicide
The unjustified killing of another human being.  
A.  Mens Rea
· Common law – Malice aforethought
· Requires intent to kill
· Intent can be implied through depraved heart murder rule (Extremely reckless disregard for the value of human life”), Intent to inflict grievous bodily injury, or felony murder rule (Intent to commit a felony during the commission of which death results)
· Malice Aforethought (Express malice = Intent to kill or Implied malice)
· MPC
· Purpose, knowledge or extreme recklessness “manifesting an extreme indifference to human life”
· Extreme recklessness can be presumed in certain felony murder situations
B. First Degree Murder
· Under the Common Law, murder is separated into two categories
· First degree murder 
· Premeditation and deliberation
· May be other statutory categories
· Second degree murder
· Intent to kill without premeditation and deliberation and without adequate provocation 
· MPC
· All murder is the same
a. Premeditation and Deliberation 
·  D thought about killing beforehand + measured and evaluated the course of action
·  No minimum time
·  Dressler criticizes this view as collapsing premeditation into intent
· But some courts will interpret deliberation as requiring some time
·   Time to deliberate alone not enough
· Deliberation requires a weighing of the decision to kill
· Time to deliberate alone not enough
·   Premeditation can occur during the course of committing an act or can happen in an instance
Cases: State v Brown: D beats his four year old to death, had beaten him many times before, convicted of 1st degree, later ruled 2nd on appeal.  Court says it wasn’t premediated, he had beaten him before and didn't intend to kill him this time. 
State v Bingham: Strangling of MR lady. Trial court said 3-5 minutes of strangling equals deliberation.  S. Ct overturns and says amount of time to commit murder does not automatically equal deliberation.  Was in passion and attempting to rape. State should have charged felony murder
FACTORS
· Planning activity (i.e., bringing the murder weapon to the scene)
· Motive (i.e., having a reason to kill V)
· Manner of Killing
B. MPC Approach to Murder
· Eliminates the First and Second degree murder distinction – including premeditation and deliberation
· homicide constitutes murder when:
· (a) it is committed purposely or knowingly; or
· (b) it is committed recklessly under circumstances manifesting extreme indifference to the value of human life.  
· Equates roughly to Second degree murder.  
C. Voluntary Manslaughter 
Three approaches:
· Old common law – categorical approach
· Modern common law – reasonable person approach
· MPC – “extreme mental or emotional disturbance”
  Why?
· Partial justification — What D did was wrong but not as wrong as it otherwise would have been but for V’s provocation
· Disproportionate response – V’s provocation warranted some response, but D’s response (i.e., killing V) was disproportionate to the provocation
· Worthy motive – D’s reason or motive for killing does not justify the killing, but his or her motive nonetheless renders the killing less wrongful
· Partial excuse — D was responsible for what he or she did but not as responsible as he or she otherwise would have been but for V’s provocation
· Partial incapacity – D’s capacity to control his or her desire to kill was partially undermined
a. Categorical Approach (Old Common Law)
· Adequate 
· Aggravated assault/battery
· Mutual combat
· Witnessing the commission of a serious crime against a family member
· Illegal arrest
· Caught wife in act of adultery	
· Inadequate
· Learning of adultery
· Observing cheating by non-spouse
· Trivial battery
· Words alone
Case: People v Ambro: Husband wife dysfunctional marriage, she emasculates him over time re new lover, one day does again, he stabs her in the heart. Court overturns categorical and allows words to be enough due to belittling and magnitude over time.  
b. Modern Common Law Approach (Reasonable Person)
Modern Provocation Approach
· Acted in heat of passion
· D must have been subjectively provoked
· Reasonable person would have been provoked (objective)
· D must not have “cooled off” (subjective)
· Reasonable person would not have had time to “cool off” (objective)
· Causal link between provocation, passion and killing (V must be provoker)
Case: People v. Berry
Albert Joseph Berry was charged with murdering his wife, Rachel. The couple married in May 1974; Ms. Pessah was 26 years younger than Berry, and a recent immigrant from Israel. Three days after their wedding Rachel returned to her home country by herself for six weeks. Upon her return, she informed Berry that she had fallen in love with another man and was having an affair. This began a two-week period of bizarre sexual taunting by the victim, reciprocated with repeated violent domestic abuse (including Berry choking his wife into unconsciousness on at least one occasion), and which culminated in Berry strangling his wife with a telephone cord on July 26, 1974. 
The California Supreme Court: "There is no specific type of provocation required by section 192 and that verbal provocation may be sufficient." It also cited People v. Borchers,[5] which held that: "Heat of passion used in the statute defining manslaughter pointed out that passion need not to mean 'rage' or 'anger' but may be any 'violent, intense, high-wrought or enthusiastic emotion." The prolonged period of acrimony, which undoubtedly had a cumulative effect, did not fit squarely with the traditional common-law prerequisite of "no cooling time" for voluntary manslaughter
	i. Who is the RPP?
· Not ideal
· Includes demographics like age
· Does not take into account unique mental characteristics, like temper, rage or mental disorders  (but will take physical into account)
· Embraces certain cultural norms but not others
Case: Commonwealth v. Carr: Man kills woman, enraged by seeing her kiss her lesbian lover.  Not reasonable provocation, will not take into account his deranged mental state
	c. MPC Approach: Extreme Mental or Emotional Disturbance (more subjective) 
· D was suffering from an extreme mental or emotional disturbance (subjective)
· Can be emotional (heat of passion) or mental (diminished capacity) disturbance 
· Reasonable explanation or excuse for the EMED (semi-objective)
· Reasonableness determined “from the viewpoint of a person in the actor’s situation under the circumstances as he believed them to be”
i. Provocation v. EMED
· EMED is broader
· No requirement of failure to cool off (can be built up emotion)
· No requirement of specific provocative act (can be combination of acts)
· Need not be aimed at provoker
· EMED is more (but not entirely) subjective
· “from the viewpoint of a person in the actor’s situation under the circumstances as he believed them to be”
· Individual history or characteristics more likely to be considered under EMED
· But trend in CL has been to interpret reasonableness in an increasingly subjective manner
Case: State v Dumalo: Paranoid guy thinks wife is sleeping with everyone (including her family members), attempts to shot a brother and kills her mother. “the determination whether there was reasonable explanation or excuse should be made by viewing the subjective, internal situation in which the defendant found himself and the external circumstances as he perceived them at the time, however inaccurate that perception may have been, and assessing from that standpoint whether the explanation . . . for his emotional disturbance was reasonable, so as to entitle him to a reduction of the crime charged from murder to manslaughter.”
D. Second Degree Murder
· Intent to inflict grievous bodily injury
·  Depraved heart murder
·  “Extremely reckless disregard for the value of human life”
· Felony murder rule
·   Intent to commit a felony during the commission of which death results
a. Depraved Heart Murder
· Subjective knowledge of  substantial and unjustifiable risk of death 
· Substantial – likelihood of result, gravity of harm
· Unjustifiable – social utility of action/omission
· The defendant does not need to be aware of a high probability of death occurring 
· Indifference to consequences
· No good reason (justification for taking risk is weak)
· If risk-taking is inadvertent /unaware criminal negligence
Cases: Commonwealth v Malone: D plays Russian roulette on another teen and kills him. What was the probability vs amount of harm? No justifiable reason for risk.
People v. Knoller:  Killer dogs in San Francisco. “An act, the natural consequences of which are dangerous to human life, which act was deliberately performed by a person who knows that his conduct endangers the life of another and who acts in conscious disregard for life” compared to 
i. MPC definition: “[C]riminal homicide constitutes murder when:  it is committed recklessly under circumstances manifesting extreme indifference to the value of human life”
	ii. Involuntary Manslaughter 
Common Law: 
· Killing with criminal (gross) negligence
· Gross deviation from standard of care that a reasonable person would exercise
· Who is the reasonable person?
· Other approaches: 
· Recklessness
· Civil negligence (minority approach, only by statute)
Case: Commonwealth v. Welansky: Cocoanut Grove fire that illustrates principles of negligent homicide and reckless homicide in the case where there is not an affirmative act, but a failure to act (omission) when there is a duty of care. Barnett Welansky was found guilty of wanton or reckless homicide in the Cocoanut Grove fire. Welansky maintained and operated the Cocoanut Grove nightclub, knew or should have known that the club fire escapes were inadequate and in violation of building safety codes, and while Welansky was offsite, the building caught fire and hundreds could not escape and died.[1]The court wrote: "'To convict the defendant of manslaughter... It was enough to prove that death resulted from his wanton or reckless disregard of the safety of his patrons in the event of fire from any cause...Usually wanton or reckless conduct consists of an affirmative act... in disregard of probable harmful consequences to another. But whereas there is a duty of care for the safety of business visitors invited to premises which the defendant controls, wanton or reckless conduct may consist of intentional failure to take such care in disregard of the probable harmful consequences to them or of their right of care."

MPC: Requires Recklessness 
What distinguishes the recklessness associated with murder from the recklessness associated with manslaughter (under the MPC)? Extreme disregard for human life
Recklessness reprise (MPC & CL)
· MPC Manslaughter requires recklessness
· What did the actor believe was the probability that her conduct would cause the result?
· Why did she take that risk?
· Do her reasons for taking the risk as she saw it justify her taking the risk?
· If not, then the actor is reckless regarding the result
See Class 16, PP4 (Combine all charts into one)
E. Felony Murder
a. Common Law:
· Holding someone liable for murder even if:
· he or she did not intend to kill, didn’t intend to commit great bodily harm (second degree murder)   
· didn’t act with gross recklessness manifesting an extreme indifference to human life (second degree murder)
·  In other words, liability is attached for first or second degree murder even though the defendant does not meet the standards ordinarily required for murder under the common law. 
· No mens rea required for the homicide, strict liability  
ii. Limits on Felony Murder
1. Inherently Dangerous Felony
· In the abstract
People v James: The careful meth cooker, very careful but explodes and kills her kid. In abstract cooking meth is inherently dangerous. 
· An inherently dangerous felony is an offense that, by its very nature, cannot be committed without “creating a substantial risk that someone will be killed.”
· An offense that suggests “a high probability that death will occur.”
· In jurisdictions that apply the abstract test, courts must look to the statutory elements of the crime (James)

· As applied
Case by case basis 
· In jurisdictions that apply the as committed/applied test, courts must look at the way the defendant committed the felony (Hines,  felon turkey hunter drinking and kills buddy by accident guilty, compared to felon cleaning gun which accidently goes off in apartment and kills person below, no felony murder)

2.	Res Gestae 
· Killing must be during or in the course of the felony
· Causal connection between the felony and the killing
· The killing must be in the course of or in furtherance of the felony
· Death must be related to the felony in time and distance
· The felony must be the cause of the death 
· Broad – But for cause of the death 
· Narrow – Death must be the consequence of the felony, not just a coincidence
Cases: People v Bodely: D attempting to flee after robbing market, man attempts to stop in parking lot, gets run over and killed. D arguing that he reached a place of temporary safety and felony was over. Ct says it was an ongoing transaction (in furtherance of felony) and no safe place reached. 
	People v Stamp: Man in bad health has heart attack during robbery, treated like an egg shell plaintiff, court uses but for test and eliminates proximate cause. 
	King v Commonwealth: Drug runners in plane hit some bad weather, crash and die. Not the but for (had they been trying to avoid radar and crashed might be but for). Felony was not the but for cause of crash, could have crashed without any drugs on board due to weather.
	3. Merger Doctrine
· Felony Must Not “Merge” with the Killing (independent felony)
· Otherwise every assault or deadly weapon case that results in homicide would be murder, keeps prosecution honest. 
· FMR not applicable when the underlying felony was an integral part of the killing.  
· Applies to assaultive behavior, such as assault with a deadly weapon. 
Case: Rose v State: D says he jokingly pointed gun at gf and it went off (assault with a deadly weapon) killing her. Ct says crime merged and they must prove murder (intent). 
4. Agency Rule 
· Killing Must Not be Caused by a “Third Party”  
· Only deaths causes by the defendant or co-felon qualify for felony murder rule
· Minority rule: if underlying felony is proximate cause, the FMR applies 
· Defendant generally not responsible for death of co-felon
· A defendant may be guilty of murder for death caused by third party if the defendant engaged in a “provocative act” that triggered the death
· Not felony murder; another way of establishing malice for second degree murder
Case: State v Canola: 3 guys go to rob jewelry store, gunfight erupts and owner kills robber, then robber kills owner.  State adds additional felony murder for the murdered robber (by owner), court says no. Only death caused by D or co felon qualify. 

b. MPC
Committed recklessly under circumstances manifesting extreme indifference to human life.
Recklessness is presumed when an actor is engaged in . . . the commission of a robbery, rape, deviant sexual intercourse by force or threat of force, arson, burglary, kidnapping or felonious escape. 
· Rebuttable presumption of extreme recklessness if a death occurs during the commission of an enumerated felony.

VIII. Inchoate Crimes 
Incomplete, imperfect or unfinished crimes
	A. Attempt Liability
2 Elements specific to attempt: 1) Mens reas the intent to commit 2) Actus Reus some act done towards carrying out attempt 
· Attempt occurs when “a person, with the intent to commit an offense, performs some act done towards carrying out the intent.”
· Contemporarily, attempt can be a felony, but often results in the reduction of a punishment to roughly half of the completed offense.
· Under the MPC, punishment for completed crimes and attempted crimes are the same. 
	a. The Act Requirement
· Necessary to ensure that criminally culpable conduct is being punished as opposed to “mere preparation.” 
· CL Focus is on the dangerousness of the act
· MPC Focus is on the intent and dangerousness of the actor 
· Three dominant approaches:
· The “dangerous proximity” test (objective)
· The “unequivocality” test  (CA) (objective)
· The “substantial step” test  (MPC)
1. Dangerous Proximity
Defendant crosses the line from “mere preparation” when they are in “dangerous proximity” to proscribed conduct/result. 
Focuses on what is left to be done. 
Case: People v. Rizzo: Robbers all ready to go but D is not at the bank, not close enough to be dangerous proximity. 
2. Unequivocal Test 
Conduct must demonstrate that the actor’s intent to commit the crime was unequivocal 
Focuses on what is left to be done. 
Case: People v Staples: D rents space, drills holes, abandons but comes back. Intent clearly established and attempts unequivocal.  Would not have satisfied dangerous proximity. 
3. Substantial Step MPC
Actor must take a substantial step toward the commission of the crime; it must be strongly corroborative of the actor’s criminal intent. 
Focus is on what the actor has already accomplished rather than what is yet to be done. 
Most subjective test. Allows for earliest police intervention. 
Abandonment available if you voluntarily and completely abandoned. 
Case: State v. LaTrause: Mafioso attempting to intimidate witness.  Took substantial step of scoping out cop, buying ropes, writing letter, etc. 
b. Mens Rea
· Requires intent (or purpose) to commit the underlying offense. 
· Even if the target offense does not require an intent to cause the prohibited harm, an attempt to commit that offense does.  
	Case: People v Harris: BF accuses GF of cheating, she drives away, and he shoots out her window. Charged w/ attempted murder. Court says only attempted murder when there is an attempt to kill. No attempted manslaughter or depraved heart.  	
	MPC: Purpose or knowledge (CL just purpose)
Under Section 5.01(1)(b),  a defendant who “acts with the purpose of causing or with the belief that [his conduct] will cause” the prohibited result satisfies the mens rea for attempt.
· Purpose 
· Knowledge to a virtual certainty
MPC is broader with respect to mental states and imposes liability for actions earlier in D’s conduct
	c. Special Issues in Attempt Mens Rea
· CL treatment of attendant circumstances
· Majority: D need not act with purpose for attendant circumstances that do not require knowledge of to complete the crime
· Minority: D must have purpose with respect to attendant circumstances.
· MPC
· D must purposely engage in conduct that would constitute the crime if the circumstances were as she believed them to be. (5.01(1)(a))
· Result Crimes (like murder): D must act with the purpose of causing or with the belief that this conduct will cause the result. (5.01(1)(b))
	d. Impossibility (Come back)
Common Law
· Can be the basis for a defense to attempt crimes.
· Four types: 
· Pure Legal Impossibility - defense 
· Legal Impossibility - defense
· Factual Impossibility – no defense
· Inherent Factual Impossibility - defense 
MPC
· Abolishes the defense of impossibility
· Liability imposed based on the facts as the actor believed them to be (5.01(a)) 
Impossibility Distinctions: CL allows for impossibility to be a defense in some cases while MPC does not.
B. Accomplice Liability 
· Derivative in nature. 
· D is held responsible for the conduct of another person she is associated with
· Theory of guilt, not a separate category of crime.  
· For example, one is not guilty of being an accessory to murder, one is guilty of murder.
· Typically, to be an accessory, an actor must do two things:
· engage in an act of encouragement (actus reus).
· purposefully encourage the commission of a target crime  (mens rea)
a. Actus Reus
Common Law
· There must be some act or omission to encourage the commission of the target offense
· Mere presence is not enough
· There must be some affirmative conduct, acts or words, from which a reasonable inference can be drawn that A’s purpose was to encourage the commission of the crime
· The actus reus for accomplice liability is an act of encouragement or assistance. 
· Under the CL, A must in fact assist P in the commission of the offense. 
· The assistance given need not be substantial.  Any assistance, no matter how trivial, counts.
MPC
· Broadens the scope of the act requirement for accomplice liability
· To be an accomplice in the commission of an offense, the person must:  . . .  (b) aid, agree to aid, or attempt to aid in its commission; or (c) fail to make a proper effort to prevent commission of the offense if there is a legal duty to act.  MPC 2.06(3)
Act Requirement Distinction: MPC is broader b/c it imposes liability for attempted aid.
	b. Mens Rea
Common Law
· Traditional Purpose or Intent to Encourage the Object Crime (Highest Standard)  
· Accomplice in the Conduct (Majority View)
· Natural, Probable and Foreseeable Consequences Doctrine (expands liability) 
1. Traditional Mens Rea
· The accomplice must act with the purpose of aiding or encouraging the primary actor
· The accomplice must also intend to commit the target offense
Case: Wilson: Man charged w/ burglary, helped D break into building, then calls the cops because he was setting him up. Never had mens rea to rob building. 
2. Accomplice in Conduct Mens Rea
· Accomplice in the Conduct  
· “If a person, in intentionally aiding another, acts with the mental culpability required for the commission of the crime—be it intentional or criminally negligent—he is liable for the commission of the crime.”
· The defendant has to have the mental state otherwise required for the target offense
· The defendant has to intend to aid the other person in the conduct that constitutes the offense
Purposely engage in act of encouragement and have culpability of that crime.
Case: State v Foster: D finds guy who raped girlfriend, gives friend a knife to watch him while he get gf to identify perp, perp charges friend who negligently murders him. Court says guilty, he had the purpose to engage in the conduct and aided the principle. Aiding and encouraging the conduct, same mens rea as target crime, even if not the intended crime. Mind state was negligence, negligent homicide. He was negligent leaving friend there with knife, crime was negligent homicide 
3.  Natural, Probable and Foreseeable Consequences Doctrine
· liability is extended to reach the actual crime committed, rather than the crime intended, when the criminal harm is naturally, probably and foreseeably put into motion 
· “an accessory is liable for any criminal act which in the ordinary course of things was the natural and probable consequence of the crime that he advised or commanded, although such consequences were not intended by him.”
· Can expand liability, ie expand liability when D does not have the same mental state as target offense if crime was natural, probable foreseeable consequence of encouragement 
Case: Roy v US: Snitch went to sell a gun, but instead he was robbed, guy who referred snitch to robber was charged with attempted robbery. 
MPC
· A person is an accomplice of another person in the commission of an offense if: 
· With the purpose of promoting or facilitating the commission of the offense . . . He aids or agrees or attempts to aid such person in planning or committing it
· When causing a particular result is an element of an offense, an accomplice in the conduct causing such result is an accomplice in the commission of that offense if he acts with the kind of culpability, if any, otherwise required with respect to that result . . .
Major distinctions:  MPC abolishes the natural and probable consequences doctrine; maintains accomplice in the conduct for result crimes.
C. Conspiracy
· Conspiracy exists when two or more people agree to commit the object crime, with proof of an overt act by one or more of the parties to such an agreement in furtherance of the conspiracy.
· Allows for criminal prosecution at an earlier stage than attempt, including for “mere preparation.” 
· Separate substantive offense.  
a. Mens Rea
Common Law
 (1) Individual must intend to agree (2) with the purpose of committing the object crime  
· Beyond mere knowledge
· May be established even without express communication among all of the coconspirators, tacit consent is sufficient 
 1) Intend to enter into agreement (purpose), knowledge not enough
2) w/ purpose of committing the target crime
· Serious Crime Exception: 
· Knowledge may be sufficient to establish agreement with intent/purpose to commit the object offense when the offense is serious. Generally knowledge is not enough must be agreement   
· Stake in the Venture
· Purpose may be inferred from knowledge when the defendant has a stake in the venture
· Disproportionate profit
· Disproportionate clientele 
Case: People v Lauria: D owned phone bank, knows that at least some pros are using it for business. Charged w/ conspiracy re: prostitution. Exceptions listed above (serious crime and stake in venture). He had no skin in the game re prostitution, if all his customers were pros then most likely guilty. 
MPC
· A person is guilty of conspiracy with another person or persons to commit a crime if with the purpose of promoting or facilitating its commission he:
· agrees with such other person or persons that they or one or more of them will engage in conduct that constitutes such crime or an attempt or solicitation to commit such crime 
Conspiracy Mens Rea – Equivalent in CL & MPC
	b. Actus Reus
Common Law
· The Actus Reus for conspiracy requires agreement to participate in the criminal enterprise. Must go beyond mere intention and into agreement.
· Unlike accomplice liability, actual aid is not required. 
· The act of agreement is often proven through circumstantial evidence
· Most  jurisdictions have added the additional requirement that there be an “overt act” in furtherance of the conspiracy  
· Overt act may be relatively minor and still in the preparatory phase
· Telephone call 
MPC
· Sect. 5.03(1)(a)
· “A person is guilty of conspiracy with another person or persons if . . .  [she] agrees with such other person that they or one or more of them will engage in conduct that constitutes such crime . . .”
· Overt Act 
· No person may be convicted of conspiracy to commit a crime . . . unless an overt act in pursuance of such conspiracy is alleged and proved to have been done by him or by a person with whom he conspired.
MPC only requires unilateral agreement, where CL requires bilateral (both parties must agree)
Conspiracy Actus Reus – MPC is broader  
I.e. can't agree to undercover cop in CL but can in MPC
	c. Scope of the Conspiracy
· Conspiracy doctrine utilizes a form of vicarious liability
· “Pinkerton Rule” – liability for 
· Those acts which fall within the scope of the conspiracy 
· those acts which were done in furtherance of the conspiracy
· Those acts that are reasonably foreseeable consequences of the conspiracy  
· MPC drafters reject the “Pinkerton Rule” (Sect. 5.03(3))
d. Summation
· Conspiracy exists when two or more people agree to commit the object crime, with proof of an overt act by one or more of the parties to such an agreement in furtherance of the conspiracy.
· Mens rea: purpose to agree and purpose to commit target crime
· Actus reus: the act of agreement with overt act 
· Allows for criminal prosecution at an earlier stage than attempt, including for “mere preparation.” 
· Separate substantive offense.  

IX. Affirmative Defenses 
A. Duress
(Threat from another human being)
Common Law Elements
· Threat of death/grievous injury 
· From a human being
· To D or family member (old rule)
· Must be present, imminent and impending
· Reasonable belief that threat was real
· No reasonable escape from threat except through compliance
· D not at fault for exposure to threat
· Generally not available for homicide
MPC Elements
· Use or threat of unlawful force against D or third party
· No imminence or deadliness requirement
· Need not be family member
·  Person of reasonable firmness would not be able to resist coercion
· D didn’t recklessly place himself in situation
· D who recklessly or negligently places himself in situation has no defense to reckless or negligent crime
Case: Contento-Pachon: CL, Colombian threatened in Colombia to bring drugs to US, couldn’t go to police, perp knew family and followed vic to US
	a. Duress Defense to Murder?
· Common Law:
· No defense in the context of murder
· 
· Split with regard to felony-murder
· May be used as a mitigating factor at sentencing
· Model Penal Code:
· May be applied in the case of murder
Case: State v Hunter: CL, Spree killer, D argues duress but there was a killing involved, court overturned
B. Necessity
(Threat from environment) 
Common Law
· D must reasonably believe the harm avoided is imminent
· D must reasonably believe no adequate legal alternatives exist
· Harm caused < harm avoided (balance the harms)
· Harm caused is the harm the law defining the offense sought to prevent
· Harm avoided is the harm D reasonably foresaw avoiding at the time of choice
· D must believe he has chosen the lesser evil and must in fact have done so
· Direct causal relationship between D’s action and the harm avoided
· Not preempted by legislative judgment
· Clean hands, i.e., D was not negligent in bringing about the situation requiring a choice of harms
· Limited to situations created by natural forces or non-individual forces
· Not applicable to murder
MPC
(1)  Conduct that the actor believes to be necessary to avoid a harm or evil to himself or to another is justifiable, provided that:
	(a)  the harm or evil sought to be avoided by such conduct is greater than that sought to be prevented by the law defining the offense charged; and
	(b)  neither the Code nor other law defining the offense provides exceptions or defenses dealing with the specific situation involved; and
	(c)  a legislative purpose to exclude the justification claimed does not otherwise plainly appear.
Cases: Schoon: Indirect civil disobedience never a necessity defense allowed. Protestors take over IRS office to protest action in El Salvador. 
C. Insanity 
· As a general matter, there is a presumption of sanity in each criminal case. 
· Defendants may raise the insanity defense to challenge this presumption. 
· Excuses what would otherwise be a criminal offense due to a severe mental disability or disease. 
· The insanity defense raises an interesting question: what is the appropriate relationship between mental disease and criminal liability?
· Legal term of art, not in DSM V
a. Common Law (M’Naghten)
· A person is insane if, 
· (1) at the time of the act, 
· (2) because of a mental disease or defect, 
· (3) she did not know the nature and quality of the act; or 
· (4) she did not know what she was doing was wrong
 Did not know nature or quality of act or did not know that it was wrong.
· An actor is insane if he “was laboring under such a defect of reason, from disease of the mind, as not to know the nature and quality of the act he was doing, or if he did know it, that he did not know what he was doing was wrong” (M’Naghten’s Case (1843))
· Focuses on cognition
· Mental disease or defect causes ignorance of law (or social norms of morality)
· Associated with schizophrenia and psychotic disorders

b. MPC
A person is insane if
· (1) at the time of the act, 
· (2) because of a mental disease or defect,
·  (3) she lacked the substantial capacity to appreciate the criminality or wrongfulness of the conduct or
· (4) she lacked the substantial capacity to conform her conduct to the requirements of the law
As a result of mental disease or defect, D lacks substantial capacity to appreciate criminality of act or conform conduct to the law.  
· substantial capacity – “‘any’ incapacity is not sufficient to justify avoidance of criminal responsibility, but … total incapacity is also unnecessary.”
- appreciate – “mere intellectual awareness that conduct is wrongful, divorced from appreciation or understanding of the moral or legal import of the behavior . . . .”
[T]he terms ‘mental disease or defect’ do not include an abnormality manifested only by repeated criminal or otherwise antisocial conduct”

D. Self Defense 
· Killing another human being is generally proscribed.
· Self-defense law carves out exceptional situations in which, as a general matter, a killing is justified  
· Self-defense is the main (though not only) category of legally justified killings.
· Traditional rule: A person is justified in using deadly force if s/he honestly and reasonably believes that s/he is in imminent danger of death or serious bodily injury from an aggressor and force is necessary to avoid the danger. 
Common Law 
· (Imminent) threat
· Force necessary to repel threat
· Force proportional to threat
· Reasonable belief that all 3 factors exist (objective)
· Reasonableness standard may still take into account certain physical attributes, knowledge, or prior experiences (more subjective than CL provocation standard)
· Deadly force may be used to repel a deadly threat
a. Reasonableness
· Asks whether a reasonable person in the defendant’s situation would have feared an unlawful use of (deadly) force
· Objective standard
· What is the defendant’s “situation”
· Size of the parties
· The physical space occupied by the parties
· The events leading up to the deadly encounter
· Defendant’s prior knowledge of the assailant
· Defendant’s specialized knowledge of similar situations

MPC
· Threat of unlawful force
· Force immediately necessary to protect self
· Good faith belief in the above
· Completely subjective, unlike MPC provocation standard
· Deadly force OK to protect against death, serious injury, kidnapping, rape
· Mistake – Section 3.09(2) of the MPC would mitigate the offense to manslaughter in the case of a reckless mistake or negligent homicide in the case of a negligent mistake.
b. Imperfect Self Defense
· What if an individual had an honest but unreasonable belief in the need for deadly force?
· In most common law jurisdictions, the defendant would not have a defense
· In some common law jurisdictions, the defendant’s culpability would be reduced to voluntary manslaughter  
· Partial defense
· Under the MPC, the defendant’s culpability would be reduced to either manslaughter or negligent homicide.
· Partial defense 
Full defense is mistake is honest and reasonable
c. Limits on Self Defense 
	1. Initial Aggressor Rule
· In order for a defendant to utilize self-defense, they must not be the “initial aggressor.”
· If the defendant is the initial aggressor, they must cease the confrontation in good faith and express the cessation of hostilities to their opponent.
· In many states, if the defendant initiated non-deadly force and his opponent escalates the confrontation by using deadly force, the defendant may respond in kind.
2. Duty to Retreat
	Common Law
· If a person can safely retreat from a threat w/o resorting to deadly force, it cannot be said that the use of such force is “imminent” or “necessary.”
· In most states, however, there is no duty to retreat when faced with an imminent threat.
· Part of the so-called “stand your ground” laws
· In states with the “stand your ground provisions,” there is no duty to retreat from an attacker in any place in which one is lawfully present.
· At least 22 states have this explicit provision  
· Many others have similar provisions, including California
MPC
· MPC self-defense standard imposes a duty to retreat:
· “The use of deadly force is not justifiable . . . if the actor knows that she can avoid the necessity of using such force with complete safety by retreating or by surrendering possession of a thing to the person asserting a claim thereto . . .” (3.04(2)(b)(ii))
· Does not apply in dwelling or place of work (unless the initial aggressor)
· Does not apply to a public officer performing duties  
d. Battered Woman's Syndrome (Imminence?) 
· Utilized to explain the cycle of abuse that battered individuals often confront, which culminates in what some scholars have called “learned helplessness.”
· The theory is used in the self-defense context to demonstrate:
· The reasonableness of fear (given past actions)
·  The imminence of threat (given pattern and the unavailability of alternative options)
·  Why the defendant may not have left the abusive situation or viewed exit options as futile
Case: State v Stewart: D severely abused for years by husband, shots him while he is asleep. Court says not imminent (she waited a few hours) cited a case where imminence was found when abusive husband was napping (temporary lull in the abuse). 
E. Defense of Habitation
The “Castle Doctrine
· Typically, deadly force is not permitted in order to protect property
· When defending one’s home, however, deadly force may be used to prevent what the actor reasonably believes is an imminent unlawful entry and that the intruder intends to commit a felony or kill/cause great bodily injury
· CA: Creates presumption that belief that need to use deadly force is reasonable when the victim unlawfully entered D’s home. 
CA Home Protection Bill of Rights
· Unlawful and forcible entry into a residence
· Entry must be by someone who is not a member of the family or the household
· Deadly force must be used against the victim
· Residential occupant must have knowledge of unlawful and forcible entry
· Court uses reasonable expectation of security test to determine whether something is a residence
Case: People v Brown: Unenclosed porch does not count as home, would not have a reasonable expectation of unauthorized intrusion, anyone could/would walk to porch to knock on door. 
X. Rape 
· Old common law rule: “the carnal knowledge of a woman, not the perpetrator’s wife, forcibly and against her will.”
· Categories of individuals not protected by rape statutes:
· Wives
· Slaves
· Men
a. Contemporary Elements 
· Sexual intercourse (Actus Reus)
· The act need not be completed 
· Unlawful in nature
· Husband and wife (in some jurisdictions)
· Without consent (Mens Rea)
· D is aware or should have been aware that the victim did not consent 
· By force or threat of force
· Corroborative of lack of consent
 a. Resistance
· Are victims required to resist? How much?
· One state – to the utmost
· Some states – reasonable resistance
· Remainder – resistance not formally required, but jurors take lack of resistance into account, even if it is not formally required, when determining whether force was present. 
b. Consent 
· Lack of consent is a required element in common law rape statues
· Highly contextual
· Use of force or resistance is often related to consent inquiry
· Traditional law required both
· Subjective unwillingness 
· External acts refusing consent
c. Defenses 
· Rape is considered a general intent crime
· A defendant may use mistake of fact as a defense
· Mistake must be honest and reasonable
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