*Balance b/t liberty and state power

I.  Structure of Criminal Rule

1. Act (actus reus) + Intent (mens rea) = Liability

2. First determine the rule


3. Then measure the defendant’s conduct against the rule

A. Actus Reus (Act Requirement)


1. Requirement of Voluntary action
a. Common law:

i. Martin v. State (police took D outside and charged him w/ public 
drunkenness)


a. read the statutory element “appears in any public place” to 


contain a voluntariness requirement


b. involuntariness is a defense


c. R: it’s not voluntary if someone moves you

ii. Jones v. City of Los Angeles 


i. distinction b/t “status” and “conduct”



ii. can’t criminalize status of being homeless


iii. dissent: sit, act, lie = conduct, not status

iii. People v. Newton (abdomen wound ( unconscious actions)

a. R: it’s not voluntary if someone is unconscious 

b. does not need to reach level of coma, inertia, incapability of 

locomotion, or manual action


c. “unconscious” = w/o any control by the mind


d. also applicable to:




i. hypnosis




ii. sleepwalking



e. exceptions:




i. habit




ii. impulses




iii. thoughtlessness




iv. self-induced

iv. People v. Decina (epilepsy)


i. R: “unconscious” defense does not apply when D knowingly 



creates the risk of involuntary action
ii. D was aware of the probability of having a seizure and the risk 
of harming others, yet still voluntarily chose to drive
iii. expands relevant timeframe from moment of “act” to course 

of conduct leading up to “act”

b. Model Penal Code: 


i. codifies voluntariness requirement for all crimes


ii. but D conduct need only “include” a voluntary act


2. Omissions


a. General rule:



i. failure to act is not a crime





UNLESS




ii. the law says the omission is a crime





OR




iii. there is a legal duty to fulfill the act which was omitted



b. Jones v. US (failed to feed child living in home)



i. 4 bases for finding duty: 



a. statute


b. status/relationship


c. contract

d. assumption of care & seclusion
ii. moral obligation is not enough (ie: must be a legal duty)


c. Pope v. State (churchgoer who failed to protect abused baby)



i. good deed to take the mother/child in D’s home did not give rise to 


duty



ii. presence of mother made court reluctant to confer duty/authority (ie: 


no right to usurp role)


ii. mother’s insanity irrelevant to duty question



iii. flipside of duty = authority



d. Anglo-American legal tradition generally does not criminalize 



omissions; does not impose duty to rescue; issues of liberty, privacy, and 



state restraint 



i. other countries disagree



ii. some states have passed legislation to create duties



e. Special Circumstances 




i. People v. Beardsley: no duty b/t man and a woman not his wife



ii. People v. Carroll: 



a. duty for stepmother 



b. functional equivalent of a parent




c. takes into account modern-families


iii. State v. Miranda: 



a. no duty for live-in boyfriend



b. parental liability should not extend beyond the clearly 




established legal categories of parent or legal guardian




c. slippery slope to extend to those w/ regular and extended 



relationships w/ the abusing parent/victim




d. will discourage people from developing relationship w/ the 



child


iv. Duty arises where defendant creates peril



a. if there is a duty to rescue, and D doesn’t, then culpability is 



markedly more illustrated (ie: D meant to push someone in the 



river; murder, not involuntary homicide due to recklessness)



v. Possession – hard category (act or omission?)



a. common law: D must be aware that he has the thing he is 



charged w/ possessing




b. MPC: actus reus is satisfied only when D was aware of his 



control of the thing possessed for a sufficient period to have been 


able to terminate his possession



vi. Barber v. Superior Court – distinguishing acts from omissions: 





a. no duty to provide heroic life sustaining measures after they 




are deemed futile





b. terminating treatment is an omission, not an affirmative act

B. Mens Rea (Intent Requirement)
1. Basic Conceptions 
1. Every “material element” of every offense has a requisite intent

2. MPC categories: 


a. purpose 


i. it is D’s conscious object to engage in conduct or to cause the 



result


ii. if attendant circumstances are involved, D is aware of their 



existence, or believes or hopes they exist

b. knowledge 


i. D is aware of a substantial certainty that the result will 



follow


ii. established if D is aware of a high probability that the fact 



exists (unless he actually believes that it does not exist)


iii. satisfies “acted willfully” (unless further specified)

c. recklessness (conscious disregard of a substantial and unjustifiable 


risk)



i. default mens rea – unless otherwise specified

d. negligence (D failed to perceive a risk that a reasonably prudent 


person would have been aware of)


i. criminal negligence: 



a. higher level of culpability




b. gross deviation from the std. of care



ii. civil negligence:



a. lower level of culpability




b. any slight deviation from the std. of care



iii. criminal neg. v. civil neg. = matter of degree



iv. compare:




a. State v. Hazelwood (spilling oil): criminal punishment 



ok for civil negligence




b. Santillanes v. NM (cutting child’s neck w/ knife)




i. criminal conviction = moral and social 





condemnation/disgrace




ii. D’s mental state ought to warrant such 





contempt





iii. criminal punishment needs criminal 






negligence

e. if the law prescribes a mens rea, w/o distinguishing b/t different 


material elements, that mens rea shall apply to all elements, unless a 


contrary purpose plainly appears
3. Step 1: The Rule: determine intent for each element

a. Consider text, precedent, statutory purpose/effect

4. Step 2: The Conduct: determine D’s actual intent for each element

a. Infer from extrinsic evidence


5. Issues: 


a. Specific v. General intent


i. Specific: 



a. higher levels of intent



b. actual purpose or knowledge



c. act done w/ some specified further purpose in mind 



(ie: breaking and entering w/ intent to steal)

ii. General: 



a. lower levels of intent



b. recklessness or negligence



c. act done intentionally, but w/o some further purpose 



in mind



c. most crimes are general intent crimes


b. Subjective v. objective std.

i. Subjective: 


a. asks D actually intended or knew 



b. purpose, knowledge, recklessness


c. punishes D’s actual bad thoughts

ii. Objective: 


a. asks what D should have reasonably known 




b. negligence


c. holds D to std. of care/conduct
c. Willful blindness
i. work-around to impose liability w/o concrete mens rea

ii. US v. Jewel (“knowing transportation” of MJ)


a. Majority rule: 


i. “deliberate ignorance” and positive 




knowledge are equally culpable



ii. “knowingly”: if D has awareness of high 



probability of the fact in question, “positive” 



knowledge is not required


b. Dissent: MPC requires awareness of high probability 


and actual belief that it’s true
iii. US v. Giovanetti (gambling operation)


a. Ostrich instructions: D deliberately avoiding 


acquiring unpleasant knowledge  - good or bad, high or 


low probability

c. Motive is not the same as intent (although may be evidence of 



purposefulness – ie: used to increase the strength of the inference that D 


meant to do it)

6. Cases


a. Regina v. Cunningham (D steals gas meter): 



i. defining “malicious” as “wicked” doesn’t take into account 



whether D intended the harm


ii. “malicious” = 1. actual intention, or 2. recklessness




b. Regina v. Faulkner (D stole rum and accidently lit ship on fire):





i. D is not criminally responsible for every consequence of his 





criminal act, even if probable or reasonably foreseeable






ii. Required mens rea is intentional and willful, not accidental 


2. Mistake of Fact


a. R: MOF is a defense when D’s mistake eliminates/”negates” the intent 


required for an element (ie: didn’t think circumstances met element)

b. Mens rea for MOF to be a defense:



i. Reckless or higher: subjective mistake is a defense



ii. Negligence: reasonable mistake is a defense


iii. SL: MOF is no defense



e. Regina v. Prince (thought girl was 18):




i. Lesser wrongs doctrine: what he did was wrong so his intent w/ 



regards to age is irrelevant (SL)


f. People v. Olsen (2 boys and an RV)



i. Reasonable MOF (ie: negligence std.) is no defense to stat. rape (under 



14) offense 


ii. To interpret statute, read it in conjunction w/ People v. Hernandez and 

statutory amendment 



iii. Public policy to protect younger children outweighs D’s reasonable 



belief


g. Garnett v. State: SL for stat. rape even if D is mentally retarded



h. B. (a minor) v. Director of Public Prosecutions (kid trying to get oral sex): 



i. Overturned Regina v. Prince



ii. D’s honest belief (ie: subjective MOF) that victim was over age 



requirement negates required intent   


i. MPC: 




i. generally allows for honest MOF, whether reasonable or not




ii. Exception:





a. SL for sexual offense w/ child under 10




b. Reasonable MOF (ie: negligence std.) for sexual offense w/ 




child over 10, but under 18



j. Decision v. conduct rule



i. Conduct rule: aimed at prescribing individual conduct



ii. Decision rule: aimed at guiding official decision maker



ii. Ask: what purpose does the intent requirement for each element serve? 

Who is it addressed to?  Is it fair to deprive defendant of the defense?



k. Role of morality/social norms



i. When is the “rest” of the statute enough to impute liability?



ii. Role of jury in deciding wrongfulness v. lawfulness



iii. Mistake as a defense when it indicates that the D has internalized 


social norms (ie: D believed he was acting in accordance w/ social 


norms)



l. “Lesser crime” doctrine:





a. Common law: prevailing approach is for D to be liable for the more 




serious offense, especially ones involving minors, drugs, or sex.  





b. MPC: if D intends a lesser crime, but mistakenly commits a graver 




offense, he should be liable only for the lesser crime


3. Strict Liability

a. No intent needed to establish liability

b. Look at individual elements

c. Look at purpose of whole statute




d. US v. Balint / US v. Dotterweich


i. early SL cases involving drugs/labeling


ii. D acts at his peril (ie: better for burden to be on D, than the gen. pub.)


iii. “regulatory measures”: emphasis is on social betterment rather than 


punishment of crime 


iv. statute’s purpose is social protection and this outweighs


e. Morissette v. US (military bomb casings)


i: General presumption of scienter (ie: mens rea) requirement



a. Statutory silence should not be construed as eliminating 


intent


b. Usually silent b/c mens rea is well-established for the 



particular act (ie: stealing is not newly legislated crime, like in


Balint)


ii. Justifications and parameters for SL offenses:


a. Public welfare/regulatory offenses (ie: health/safety) = SL



i. regulating inherently dangerous things




ii. regardless of D’s intent, injury to public is the same



b. D has care & control over potential harm




i. shifting burden of care to person in control and away



from public/consumer


c. New regulatory rather than old “bad” offenses 


d. High penalties/big reputational harms should not be SL


f. Staples v. US (machine gun case)


i. Required knowledge that gun was automatic (i.e. a machine gun)



ii. Statute silent on intent but Court reads intent into it based on




a. Morissette scientier presumption 




b. statutory structure




c. size of penalty (ie: harsh penality)



d. desire to avoid criminalizing broad range of apparently 



innocent conduct



g. X-Citement Video (“knowingly receives/distributes visual depiction of 


minor”)


i. Exercise in grammatical construction: use of word “IF” to split up 


statute raises potential issue of intent (ie: does “intent” specified in first 


part of statute also apply to elements in second part of statute?)


ii. Evaluate which reading is the most natural and which interp makes the 

most sense (ie: is least ridiculous)



h. State v. Guminga (restaurant owner vicariously charged w/ selling alcohol to a 


minor)




i. Vicarious liability: D commits no act and had no intent




ii. Similar to SL





iii. Here, no criminal liability b/c it would violate due process 





iv. Courts generally uphold vicarious liability convictions for employers






a. disagreement when imprisonment as opposed to fines





v. Generally, no vicarious liability for parents/children



i. State v. Baker (cruise control arg)




i. Akin to Decina (there, “risk arg”)




ii. Here, “control arg”: not involuntary when D chose to relinquish 




control (ie: did an action voluntarily which led to the consequence, t/f he 




was the agent causing the act)





iii. Key: cruise control not an essential component to the operation of 




the vehicle 



j. State v. Miller (Driver’s drink was laced w/ alcohol) 





i. SL w/ respect to alcohol in driver’s body






k. Regina v. City of Sault Ste. Marie




i. Imposition of imprisonment (ie: criminal response as opposed to civil 




response) for SL is unconstitutional





ii. Fines are sufficient




iii. MPC takes same view (“The Compromise Position”)


4. Mistake of Law



a. Awareness of the law is generally not a material element of an offense





i. People v. Marrero (misread “peace officer”/gun statute): 





a. personal belief as to lawfulness of action is irrelevant (ie: 





didn’t think circumstances were illegal)



b. Unless the statute makes it one



i. If the statute makes legal awareness of something an element, then 



MOL functions exactly like a MOF and IS a defense b/c it negates the 



requisite intent




ii. ie: the circumstances of the crime have a legal nature: 




a. “husband” (Shuffelt)




b. “property belonging to another” (Regina v. Smith – floor 



boards case)




iii. Cheek v. US (income taxes)



a. b/c statute made awareness of illegality a material element 



(“willfully”), D’s honest (mistaken) belief that wages are not 



income was a defense




b. D’s legal opinion that the tax code is unconstitutional not a 



defense




iv. Terms like “willfully/knowingly violates this statute” MAY imply a 



knowledge requirement






a. US v. International Minerals (illegal dumping)






i. Statute says “knowingly violate” regulation 




ii. Court says: MOL no defens




iii. D need only act knowingly (not “knowingly” violate 


law, but “knowingly” engage in action that in turn 



violated the law)



b. Liparota v. US (food stamp fraud)



i. Statute says “knowingly uses”




ii. Court says: MOL is a defense,  




iii. D must have knowledge of the regulation that 



makes the action unlawful




iii. Concerned about criminalizing a broad range of 



apparently innocent conduct


c. Bryan v. US (shaving serial numbers off guns)




i. Knowledge that conduct was unlawful is required, but 



not knowledge of the particular statute violated




ii. Then, no danger of convicting innocent


d. Key: 



i. Is the statute the kind where we want to avoid 




criminalizing people for making innocent mistakes 




OR 



ii. the kind where we want people to be responsible 



regardless of whether they knew their actions were 



illegal?



c. Official Reliance



i. carved out a small exception for MOL




ii. US v. Albertini: reliance on court opinion, afterward determined to be 



invalid or erroneous = defense



iii. Hopkins v. State: reliance on prosecutor, counsel = no defense



iv. MPC: 




a. reliance should be a defense for official statement of the law 





i. statute (in line w/ dissent in Marrero)






ii. judicial decision






iii. admin. Order






iv. official interp by an appropriate person/body (ie: 





charged by law to be appropriate; not privately obtained 





counsel)




b. reliance must be reasonable



d. Lambert v. CA (convicted felon registration)



i. Limiting case: D’s ignorance of the law PLUS passivity PLUS absence 


of action = defense



ii. Gov. needed to show knowledge or likelihood of knowledge of duty 



(ie: likelihood of notice)



iii. Outlier case that NO ONE follows




e. Cultural Defenses





i. Relationship b/t MOL principles, internalization of community 




norms, and diversity




ii. We care about this b/c to D, he isn’t being “bad”





iii. We care about cultural pluralism. We don't want our law to be 




intolerant, ethnocentric, etc.
II. Just Punishment

A. Legality


1. Legality principle: 



a. no punishment w/o law




b. limits state’s ability to criminalize (ie: “what is a crime?”)


c. Considerations: due process, notice, prospectivity, ex post facto, legislative 


supremacy, vagueness/specificity



2. Cases:



a. Lawrence v. Bowers (homosexual conduct): due process, limit on state’s 


ability to criminalize adult, intimate consensual conduct




b. Commonwealth v. Mochan (harassing phone calls): 




i. Court: D’s acts injuriously affected public morality





ii. Fills gap in the law by declaring conduct criminal (ie: judicial 




supremacy)




iii. Dissent: "fair warning", "retroactivity", "vagueness" args


c. McBoyle v. US (transporting stolen airplane): 



i. “Motor vehicle” list does not include “airplane”



ii. Courts should not expand statutes based on similar policy args or upon 


speculation of what the legislature would have done




ii. Upholds legislative supremacy (modern trend)


d. US v. Dauray (child pornography statute)



i. Statutory interpretation: 



a. Plain meaning (ie: ordinary, common-sense meaning of the 



words)




b. Canons of statutory construction: 





i. Lists and other associated terms (doubtful word’s 




relationship w/ associated words)





ii. Statutory Structure




iii. Statutory Amendment (ie: interp should be 





consistent w/ amendments)





iv. Avoiding Absurdity



c. Legislative History


ii. Rule of Lenity



a. Doctrine of last resort




b. Court must apply narrowest interp of statute


iii. If a statute can’t be construed as to its precise meaning, D should not 


be held liable 

e. Keeler v. Superior Court (punching pregnant woman in stomach): 


i. murder statute prohibiting killing “human being” did not include 


feticide 



ii. to include would’ve been an improper judicial expansion of statute


iii. must interpret in ways where people are fairly warned whether their 


conduct is legal or not so imposing liability is not ex post facto


f. Bouie (mentioned in Keeler): 



i. prohibits “unforeseeable” judicial expansions b/c they function like ex 



post facto laws


g. Rogers v. TN (year-and-a day murder rule): 



i. modified Bouie and empowered courts more



ii. distinguished b/t legislative ex post facto laws and judicial 




interpretations



iii. limits Bouie to judicial acts that are “unexpected and indefensible” 

B. Proportionality


1. Proportionality: 



a. limits states’ ability to punish




b. 8th amend. prohibition on “cruel and unusual punishment”


2. Ewing v. CA (25 yrs. to life for theft)

a. Narrow proportionality principle: forbids “extreme sentences that are grossly 
disproportionate to the crime”


b. 4 factor test: 



i. Legislative primacy: legislature’s choices should be upheld


ii. Variety of penological schemes: deterrence, retribution, 



rehabilitation, punishment


iii. Federalism: each state’s ability to decide for itself how harshly 


criminals will be punished


iv. Objective factors:





a. gravity of the offense



b. harshness of the penalty




c. sentences for other criminals in same jurisdiction




d. sentence for same crime in other jurisdictions

3. Other fact patterns:


a. Rummel v. Estelle: 


i. felony theft = life in prison w/ possibility of parole




ii. did not violate 8th Amend.

b. Solem v. Helm:



i. 7th nonviolent felony (ie: bad check) = life sentence w/o possibility of 


parole  


ii. violated 8th Amend.

c. Harmelin v. MI:


i. 1st time offender (ie: 672g cocaine) = life in prison w/o possibility of 


parole



ii. did not violate 8th Amend.


d. Lockyer v. Andrade:



i. petty theft (ie: video tapes) = 2 consecutive terms of 25 yrs. to life



ii. did not violate 8th Amend.

4. Special role of recidivism in validating higher sentences

III. Homicide

A. Intended Killings



i. Overview chart 





a. different types of homicide correlate w/ different levels of mens 




rea/intentionality




ii. Homicide Statutes




a. PA: example of MPC-based code (ie: “intentional killing”)



b. CA: example of common law terms like “malice 





aforethought”/premeditation


1. Premeditation (1st degree murder)


a. Commonwealth v. Carroll (psychotic wife; man remembers pistol above bed) 



i. R: no time is too short




ii. State v. Young: premeditation may be formed while the killer is 



pressing the trigger


b. State v. Guthrie (stabbing co-worker in kitchen): 



i. Some period of time required b/t intent to kill and actual killing



ii. Contradiction to say that premeditation can be instantaneous




iii. Factors considered:





a. relationship b/t D and victim and its condition at time of 



murder





b. whether a plan existed in terms of type of weapon used or 



place where killing occurred





c. presence of reason or motive 




c. Anderson (brutal murder of 10 y/o girl): 




a. no motive, no plan, and nature of killing (ie: 60 wounds) 




suggested explosion of violence




b. explosion of violence is inconsistent w/ premeditation



d. Pillsbury: premeditation a bad measure of culpability



2. Provocation (voluntary manslaughter)



a. Def: 





i. Would inflame the passion of a reasonable man and tend to cause him




to act w/o reflection, and from passion rather than reason





b. Issue: What is enough to incite a ‘reasonable person’ (obj. std.) and who gets 



to decide?


c. Girouard v. State (wife taunting/threatening husband)



i. “Words alone” are not enough as a matter of law


ii. Refusal to expand traditional common law categories of provocation



a. ie: battery, sudden mutual combat, adultery 


c. Maher v. People (wife cheating in woods): 




i. Jury should decide whether provocation was sufficient/reasonable




ii. Malice aforethought = degree of coolness and deliberation




iii. Cooling time: If D had time to cool down, then went to kill, it was not 


“in the heat of the moment”





a. Other courts: must have instant excitement





b. Some courts: allow rekindling earlier provocation



c. This court: Reasonableness of cooling time (ie: nature of man 



and human mind)



d. Rationales: 




i. Excuse (frailty of human nature) 




ii. Justification (victim contributed)




e. MPC standard: 




i. EED (Extreme Emotional Disturbance)





a. Broader in scope than “heat of passion” doctrine it stemmed
 




from






b. Act does not have to be spontaneously undertaken






c. Significant mental trauma has affected D’s mind, simmers in 





subconscious, then suddenly comes to the forefront, seemingly 





w/o provocation 






d. Ultimate q: whether D’s loss of self-control can be understood 




in terms that arouse sympathy in the ordinary citizen



ii. People v. Casassa (D obsessed w/ woman he casually dated)




a. D must act under influence of EED (subj. std.) for which there 



is reasonable explanation or excuse (obj. std.)





b. “Reasonable”: viewpoint of person in D’s situation under the 



circumstances as D believed them to be – however inaccurate his



perception




ii. People v. Walker (“the only dough you’re going to get is the dough in 



that bread”)




a. Once it is determined that there was evidence of EED, it is for 




the jury to decide whether there was a reasonable explanation

B. Unintended Killings


1. Recklessness (involuntary manslaughter)



a. Commonwealth v. Welansky (nightclub fire)




i. Grave danger to others was apparent and D chose to run the risk 




rather than alter his conduct 





ii. Reckless gross negligence (involuntary manslaughter)






a. D realized the danger = liable (ie: reckless std.)






b. D did not realize the danger, but should have b/c an ordinary 





man in his situation would have = liable (ie: negligence std.)





iii. Act may be affirmative or omission (if duty exists)




b. People v. Hall (skiing accident)




i. Old std. 






a. Reckless = “more likely than not” that death would result (ie: 





substantial = 50/50)





ii. New rule: “substantial risk” = conduct that significantly increases risk





iii. Skiing normally low risk of death, but D’s conduct (ie: excessive 




speed, lack of control, and improper technique) significantly increased 




risk, t/f “reckless”



2. Negligent Homicide



a. State v. Williams (baby toothache)




i. R: involuntary manslaughter is committed when the death of the victim 



is the result of ordinary/simple neg.




ii. Diff. b/t civil neg. and gross neg. = matter of degree (degree of 




risk is the key)



3. Recklessness + depraved indifference (murder)



a. Commonwealth v. Malone (Russian roulette in diner – “Gee kid, I’m sorry”)




i. Malice may be established by gross recklessness 





ii. Malice is not just ill-will toward deceased particularly, but any dictate 




of a wicked, depraved, or malignant heart





ii. Motive is always relevant, but never necessary




b. People v. Roe (Russian roulette – “Don’t die!”)





i. once D is aware of the risk, his subj. mental state is irrelevant to 




establishing element of “depraved indifference”



c. US v. Fleming (drunk driving on wrong side of highway)




i. Malice aforethought established when D intended to operate his car 




w/o regard for the life and safety of others





ii. In aver. drunk driving case






a. no evidence that driver acted w/ purpose of wantonly and 





intentionally risking lives of others






b. rather, his driving abilities were so impaired that he recklessly 





put others in danger





ii. Diff. b/t malice and gross neg. is one of degree, rather than kind




d. People v. Watson:





i. Merely driving car to bar, knowing D had to drive it later = sufficient 




evid. of depraved indiff. 





ii. Dissent: not enough for depraved indiff b/c death/injury is not the 




probable result of driving while intoxicated

C. Death Penalty


1. Policy Considerations

a. Deterrence: does it matter if there is no proof that the death penalty deters 
homicide?


i. 3 args:




a. deterrent effect b/c of severity and salience




b. no effect b/c uncertain and slow 





i. certainty and speed in sanctions play key roles in 




generating deterrence 




c. brutalization effect: increases murders b/c encouraging use of 



violence to deal w/ problems



b. Retribution: an “eye for an eye” v. sanctity of human life

i. Pro: only punishment can restore equality among persons (offender 
who gains unfair advantage thorough wrongdoing may be repudiated 
only through proportional punishment)


ii. Pro: Kant’s “autonomy” theory (ie: punishment is the only means 

of recognizing autonomous choice of offender)


iii. Con: lex talionis (“an eye for an eye”) often either impossible to 
apply or impossibly extreme



c. Error: what is an acceptable error rate in capital cases?




i. concerns about risk of executing the innocent





ii. Arg: many social policies have unjust, deadly, and irrevocable effects, 




yet are justified b/c benefits (ie: justice) outweigh unintentional killing of




innocents



d. Bias:




i. DP imposed disproportionately on racial minorities




ii. Arg: unequal justice (ie: punishing some groups more than others) 




better than equal injustice (ie: giving no murder the “crime he deserves”)





iii. Counter-arg: Can unequal justice be called justice at all?




e. Cost: more expensive to give lethal injection than to imprison for life


2. Constitutional Limitations

a. 8th Amend. (Furman v. GA) 


i. arbitrary imposition of DP is cruel and unusual


ii. inability to distinguish rule of application invalidated the penalty itself


iii. b/c there is no set std., DP should be abolished

b. Due process (Gregg v. GA) 


i. Bifurcated proceeding: one trial for guilt, one for penalty



ii. Punishment can not 




a. involve unnecessary or wantonly inflicted pain




b. be grossly disproportionate to crime



iii. Guided discretion for jury in the form of statutory standards


iv. Aggravating and mitigating factors:



a. Nature of the crime





i. in the course of another capital felony






ii. for money 




iii. upon a peace officer or judicial officer




iv. particularly heinous way 




v. manner that endangered the lives of many persons




vi. while escaping or after escaping police custody




b. Characteristics of D





i. record of prior convictions for capital offenses





ii. special facts about D that mitigate against imposing




capital punishment (ie: youth, extent of cooperation w/ 




w/ police, emotional state at the time of the crime)

c. Atkins v. VA: no death penalty for mentally retarded


d. Roper v Simmons: no death penalty for juvenile offenders


e. McCleskey v. Kemp: 


i. constitutional significance of racial disparity


ii. Court: must be racial discrim. in the particular case, not just in general

IV. Rape


1. Traditional 



a. def: sex through the use of force, w/o victims consent, and over the 




resistance of the victim



b. Nonconsent? D uses force (ie: brutal, physical force w/ weapon)




c. focus on P’s conduct



2. Reform:




a. shifted focus to D's conduct




b. expanded definition of force 




i. not just physical, but also psychological, moral, intellectual, or 





emotional









ii. may be express or implied



3. MOF only applicable to nonconsent element




a. mistake must be honest and reasonable (ie: negligence std.)

A. Actus Reus


1. Force and Resistance



a. State v. Rusk (taking keys and choking her)





i. R: Force = proof by resistance or failure to resist b/c of genuine and 




reasonable fear (fear must be overpowering or so extreme as to preclude 




resistance) 




ii. verbal resistance may be enough




iii. understand role of fear (mirror image of the threat)





iv. fear rule is a BIG fear




b. People v. Warren (biking rape)





i. R: P must communicate nonconsent in an objective manner, otherwise 




no force




ii. does not care about subj. mindset of victim, only whether nonconsent 




was communicated





iii. focus is on what P did



c. Alston (ex-bf picking her up, undressing her, and pushing apart her legs)





i. R: nonconsent not enough, must resist, otherwise force does not exist





ii. resistance must be physical not just words 




iii. force is not "incidental physicalities" (this is just "sex", not forcible 




sex)



d. Nonphysical threats:





i. State v. Thompson (h.s. principal threat to hold back student)





a. force must be imminent threat of death or bodily injury




ii. Commonwealth v. Mlinarich (threat: sent back to juvenile detention)





a. force = physical force or violence (not threat)





b. Dissent: "Force" has multiple main meanings, not one




iii. MPC: 






a. Gross sexual imposition: submission is compelled by 







i. threat
of force 







OR







ii. any threat that would prevent resistance by a woman 






of ordinary resolution 






b. Choice of labels: “threat” or “offer”?


2. Eliminating Force Requirement



a. State in the Interest of M.T.S. (young girl and boy living in same house)




i. R: act of penetration = physical force




ii. if more was required, then reform law is moot b/c it would mean P 




must resist




iii. consent = affirmative and freely given permission of the victim to the 



specific act of penetration (ie: if not objectively saying “yes”, then rape)





iv. affirmatively: words or actions that would demonstrate to a 





reasonable person affirmative permission




v. Criticism: if force requirement is abolished, the physical act of rape 




will not necessarily differ from ordinary sex




b. Defective consent:





i. Maturity (ie: statutory rape)





ii. Incapacity (drugs and alcohol)






a. all states: when victim is unconscious





b. nearly all states: not unconscious, but severely incapacitated 





from substance D gave victim w/o her knowledge






i. many states: no liability if someone other than D 






drugged the victim






c. several states: victim’s voluntary intoxication can negate 





consent







i. does not have to be physically incapacitating







ii. enough that judgment is affected 





iii. Mental health patient and her therapist/MH professional (perhaps)





iv. Mental retardation (MPC)






a. balancing protecting vulnerable victims from exploitation w/o 





making it illegal for them ever to have sexual relationships

B. Mens Rea


1. Commonwealth v. Sherry



a. Subj. mens rea has no social utility




b. No court permits this type of MOF for rape




c. Std. could be negligence or SL (not decided in case)


2. Commonwealth v. Fischer



a. PA case (PA had already expanded def. of “force”)




b. b/c D used physical force, expanded def. does not apply 



c. physical force = SL




d. expanded def. = perhaps negligence  (not decided in case)
V. Causation


A. But-for cause AND

B. Proximate cause

1. Touchstone is foreseeability (possible consequence, reasonably contemplated, appreciable/innate possibility)

2. Exclude extraordinary result (People v. Acosta: helicopter chase = pilot deaths)
3. 2 types of causes:


a. Contributing (doesn’t break the chain of causation)



i. D liable


b. Superseding/intervening (breaks the chain of causation)



ii. D not liable
3. Intervening cause

a. People v. Arzon (firemen deaths)


i. need not be sole and exclusive factor



ii. liable if D’s conduct was a sufficiently direct cause

b. People v. Kibbe (victim in the cold and killed by a truck)



i. D liable if ultimate harm is reasonably foreseeable

c. Medical negligence:



i. People v. Stewart (patient stabbed, then died during unrelated 



operation)




a. obscure or merely probable connection b/t D’s conduct (ie: the 


stabbing) and harm is not enough


ii. State v. Shabazz



a. does not exculpate D from prox. cause b/c reasonably 




foreseeable that hospital may be negligent




b. may exculpate only when the sole cause of death


iii. Regina v. Cheshire: 



a. if at time of death orig. wound is still an operating 




and substantial cause, then the death can be said to be the result 


of the wound, albeit some other cause of death is also operating


iv. US v. Main (police officer did not move victim and he suffocated):



a. failure to receive prompt med. attn. is not an unlikely hazard 



for victim, but it is a judgment for the jury to decide 




b. victim’s death must be w/i the risk created by D’s conduct
4. Triggering Cause 

a. People v. Warner-Lambert Co. (chewing-gum factory explosion)


i. unsure of how explosion happened (ie: triggering cause) t/f wasn't 


foreseeable (ie: busboy lighting a match = foreseeable; lightening = 


unforeseeable)



ii. need to know immediate, triggering cause to establish if something is 


foreseeable and t/f prox. cause


iii. exposure or creation of the condition is not enough

b. Commonweatlh v. Welansky (busboy caused nightclub fire by lighting match)



i. foreseeable harm, t/f D liable

c. People v. Deitsch (warehouse fire)


i. Unknown trigger, but distinguished from Warner-Lambert



ii. foreseeable that this particular harm would happened just in this way  


iii. b/c type of harm was "foreseeable," exposure or creation of the 


condition is enough


5. Vulnerability of victim (People v. Stamp)



i. take the victim as you find him (akin to P's particular vulnerability - ie: 




thin-skulled P rule)




ii. D is out of luck if P was particularly vulnerable



6. Transferred Intent: culpability transfers from intended victim to unintended victim
VI. Defenses

A. Protection of Life and Person


1. Justification (lesser harms/necessity)


a. Perfect self-defense (US v. Peterson)


i. threat, actual or apparent of the use of deadly force against the 



defender

  
ii. threat must be unlawful and immediate

iii. D must believe he's in imminent peril of death or serious bodily harm 
iv. D must believe response is necessary to save himself


v. must be objectively reasonable

b. Imperfect self defense: D honestly, but unreasonably, believes his life is in 


danger


a. Doctrine = voluntary manslaughter



b. Some states: involuntary manslaughter (less common approach)



c. MPC: negligent homicide

c. People v. Goetz (subway murders)

i. Self-defense requires objective inquiry as to reasonableness (ie: RPP)


a. MPC: partial individualizing of the obj. std. of the reasonable 



person


ii. Includes proportionality principle (ie: use only force reasonably 


believed necessary) 
d. BWS (State v. Kelly – stabbing in the street)

i. Admissibility of expert testimony on BWS


a. educate jury about what a reasonable person would do under



the circumstances


b. goes to credibility of D (ie: explains how she could believe 


her life was in danger, yet stay) 

c. STILL objective reasonable person std.

ii. Some courts go further, permit BWS to be used as a subjective std.,


evaluate reasonableness from the perspective of battered woman, not 


reasonable person


e. State v. Norman (D kills sleeping husband)

i. imminent: immediate danger, instantly met, that cannot be guarded 


by calling for the assistance of others or protection of the law

ii. sleeping husband is not sufficiently imminent 

f. Other syndrome evidence: similar to BWS, but more expansive, including 
battered child, same-sex relationships, battered man, holocaust and policeman's 
syndrome, etc.


2. Excuse 




a. Concession to human frailty – if reasonable person would do the same, it’s 



understandable


b. Duress (State v. Toscano – chiropractor in gambling debt)


i. Traditional common law rule: 



a. Threat must be of serious bodily harm or death 




b. Threat must be “present, imminent and pending”




c. Fear must be reasonable



i. threat: not for slight injury or threat to property 



ii. imminence: future harm = duty to escape


ii. MPC/NJ revision: duress available if there is a 
a. Threat of unlawful force against D or another person
b. Inducing fear that a person of reasonable firmness would yield to
i. relaxed 1st element

ii. altered 2nd requirement (ie: does not have to be imminent)

iii. still no duress for property damage
iii. Court: imminence and reasonableness of fear is question for jury
a. liberalized common law imminence requirement 



c. US v. Fleming (POW helping enemy): 



i. “Mere assertion of threats” not enough




ii. Duress must be reserved for a person whose resistance has brought 



him to the last ditch


d. US v. Contento-Pachon (drug smuggling from Colombia): 



i. Duty to escape must be reasonable 



ii. Loosens imminence requirement a little




iii. Jury q: if something is reasonable



e. Regina v. Ruzic (drug smuggling from Yugoslavia)




i. Statutory duress: threats must be from a person who is present when 



the offense is committed 




ii. Constitutional court invalidated definition as too restrictive



iii. Threat left D no realistic choice but to comply



f. BWS: courts split over whether it should be an excuse (ie: battered woman 


committing crime under duress from abuser)


g. Murder of an innocent party:




i. MPC: duress could be a defense 




ii. Common law: duress not a defense 


h. Contributory fault:




i. Common law: duress not available if D voluntarily and w/ knowledge 



of its nature, joined a criminal org. or gang where he knew he might be 



subjected to duress



ii. MPC: duress not available if D recklessly put himself in a situation 



where it was probable that he would be subjected to duress 



i. MPC: permits both justification (lesser evils/necessity) & duress (threat from 


another
 person/do-it-or-else) 


B. Intoxication


1. Voluntary intoxication


a. General Rule:  



i. Voluntary intoxication might be a defense to mens rea 



a. When purpose or knowledge (“specific intent”)




b. But not when recklessness or negligence (“general intent”)



ii. Must be of such a high degree to produce “prostration of the 



faculties”



a. Intox. short of this is deemed incapable of negating specific 



intent


b. Exceptions:




i. People v. Hood (resisted arrest/shot officer in legs)

i. Refused to treat assault as a “specific intent” crime for 
purposes of admitting intoxication evidence (even though assault 
is an “attempt” which is usually treated as specific intent)

ii. Public policy trumped formulas about mens rea categories (ie: 
assault is frequently committed by intoxicated Ds)


iii. CA legislature: intox admissible only on specific intent 



mens rea, not depraved indifference (ie: for murder charge)



ii. State v. Stasio (assault w/ intent to rob)

i. Court: intoxication evidence inadmissible even though assault 
is a “specific intent” crime

ii. Categories undermine goal of protecting society by freeing 
D’s whose harm may have been greater than gen. intent crime

ii. NJ legislature: intox. admissible w/ respect to purpose or 

knowledge 



d. Due Process (Montana v. Egelhoff)


i. USSC considered whether excluding evidence of intoxication for 


“deliberate homicide” offense might be unconstitutional b/c precluded D 


from mounting defense


ii. Reasonable minds disagree: 4 judges - unconstitutional; 4 judges - 


constitutional 

e. MPC: if element is recklessness and D is unaware of the risk b/c of voluntary 

intox., his unawareness is immaterial (ie: equates drunkenness w/ recklessness)

2. Involuntary intoxication

a. If a D fails to meet the test for (temporary) legal insanity, no defense is 
available


b. Regina v. Kingston (pedophilia)


i. Intox. still inadmissible 


ii. Drug did not create desire, just enabled it to be released (ie: D had the 


intent)

iii. Ask what is being punished? (our thoughts?)
VII. Attempt

A. Mens Rea


1. Smallwood v. State (AIDS rapist) 



a. Narrow view: specific intent required for attempt (ie: purpose)



b. Any lesser act is too much like punishing people for their thoughts




c. Crime of murder can be inferred if the death is a natural and probable cause 



of D's conduct 




d. When D’s intent is unknown, we must assess the magnitude of risk (ie: D’s 



risk was so high that it’s reasonable to assume he intended the victim to die)




e. Strength of probability/likelihood/riskiness correlates to the strength of the 



inference we can make that D intended the crime


2. State v. Hinkhouse (concealed HIV status from sexual partners)




a. Inference of intent to kill from affirmative misrepresentation


3. MPC



a. Broader view: require whatever intent is required for substantive offense


4. “Attempt” crimes:




a. Murder (purpose)




b. Voluntary manslaughter (EED/provocation)




c. No involuntary manslaughter (unintentional; reckless, not a specific intent)




d. Rape 




e. Stautory rape 





i. mistake of age irrelevant in actual offense, as well as attempt (ie: SL)




f. Assault




g. Possibly burglary

B. Act Requirement


1. 3 approaches:




a. Dangerous proximity test




i. How close is D to completing the act?





ii. People v. Rizzo (robbers driving around trying to find victim)






a. Attempt v. mere preparation






b. Test: so near accomplishment, that in all reasonably 






probability it would have been committed, but for interference





iii. McQuirter v. State (black man following woman on street)






i. Subjectivity problem with evaluating intent & likelihood






ii. How close D is to doing an act is a matter of 







judgment/perception



b. Equivocality Test/Res Ipsa Loquitur (King v. Barker)




i. How clearly D’s acts bespeak of his intent (not how far D has gone)




ii. Act must show criminal intent on its face 





iii. May not take into account D’s admission/confession (ie: buying 




matches w/ intent to burn a haystack is not attempted arson.  Many other 




reasons for buying matches.  Evidence for intent, but not for act)




iv. People v. Miller: loading rifle w/o taking aim, not enough

c. Strongly corroborative test (MPC)


i. Intent + substantial step  


ii. Substantial step = act that is strongly corroborative of D’s purpose



iii. US v. Jackson (bank robbery attempt w/ FBI informant)



a. Shifts focus from what remains to be done to what D has 



already done 



b. Broadens the scope of attempt liability, catching dangerous 



persons at earlier stage 



iv. US v. Joyce (dealer wouldn’t open package)




a. Mere preparation, no attempt




b. D’s motive for failing to take a substantial step is irrelevant 



(including increased awareness of risk of apprehension)

d. Issue: abandonment defense 





i. Voluntary and complete renunciation of criminal purpose (MPC) 




ii. People v. McNeal (D let victim go after she pleaded w/ him)






a. Renunciation not “voluntary” b/c of victim’s unexpected 





resistance 





iii. Ross v. State (victim persuaded D to let her go)






a. Proper renunciation b/c D not fail in his attack, but abandoned 





by D’s own free will


2. US v. Harper (ATM bill trap/attempted robbery)




a. No attempt, mere “appointment” w/ potential victim




b. Substantial difference b/t causing bill trap, which will result in appearance of



potential victims, and approaching victims w/ gun and mask

C. Solicitation



1. Solicitation as “attempt”:



i. Some: solicitation is not attempt b/c D does not intend to commit act himself




ii. Some: “attempt” if it represents a “substantial step”


2. Solicitation as independent crime:




i. MPC: w/ the purpose of commission of crime, D demands, encourages or 



requests


 3. Cases:



a. State v. Davis (plot to kill for insurance $/hired undercover police officer): 
i. Mere solicitation, unaccompanied by an act moving directly toward to commission of the intended crime, is not an overt act necessary for attempt

ii. Verbal arrangement, delivery of photos, partial payment = preparation only
ii. Double counting if you call it “attempt”

iii. Important role of agent (ie: never had any intention of carrying out the crime, t/f no “attempt”)



b. US v. Church (plotting to murder wife/hired undercover agent) 





i. Hiring, paying, and planning w/ hit man = “substantial step”





ii. “Attempt” b/c there was nothing more he could have done



4. Renunciation (MPC):




a. Affirmative defense if D, after soliciting another person, persuaded him not to 



commit it or otherwise prevented its commission




b. Must be voluntary and complete


D. Impossibility


1. Legal Impossibility:




a. Doctrine:





i. If the act was completed, but the thing done wasn’t illegal





ii. Common law: a defense



b. People v. Jaffe (“stolen” cloth)





i. Even though D thought the cloth was stolen property, b/c it was not in 




fact stolen, COA reversed




ii. R: If the act is not a crime, D does not intend (ie: “attempt”) to 




commit
one whatever he may erroneously suppose



c. US v. Berrigan (priest smuggling letters, thinking prison warden did not know)




i. b/c Warden knew and approved, and t/f the act was not illegal, COA 




overturned attempt conviction





ii. R: attempting to do that which is not a crime is not attempting to 




commit a crime 



2. Factual impossibility




a. If the act was completed it would have been a crime, but circumstances 



unknown to D, got in the way



b. Common law: not a defense; D just messed up his attempt


3. MPC approach: 




a. Doctrine: 





i. No impossibility defense





ii. Evaluated under the circumstances as D believed them to be





iii. A little of dangerous proximity test (what D did) + equivocality 




(nature of D’s conduct)





iv. ie: how far did you get + what's the nature of the step you took 




(doesn't need to 
be unequivocal, but needs to strongly corroborate)



b. People v. Dlugash (shooting dead body)




i. Legal impossibility: shooting a dead body is not a crime (defense)




ii. Factual impossibility: D thought he was alive and shot him, but oops, 




he was already dead (no defense)




iii. MPC approach taken: If the circumstances were as D thought them to 




be (ie: D thought the guy was alive when he shot him), then it would 




have been attempted murder, t/f attempted murder conviction is 





appropriate (holding)


4. US v. Oviedo (D purported to sell heroin, but really sold novocaine)




a. Legal impossibility: selling novocaine is not a crime




b. Factual impossibility: D thought he was selling heroin, but oops, it turned out



to be novocaine 




c. Facts:





i. D arg: he knew it was not heroin, so no factual impossibility





ii. Jury: D thought it was heroin, but was wrong = factual impossibility





iii. COA overturned conviction



d. R: in order for D to be guilty of criminal attempt, the objective acts performed



– w/o reliance on D’s means rea – must mark D’s conduct as criminal in nature 

VIII. Aiding and Abetting


1. Not a stand-alone offense (ie: crime must be committed for D to be liable for A&A)


2. Theory off vicarious liability where D is held liable for the exact crime someone else 


committed 


3. Act Requirement: any help at all



4. If you aid and abet in any way, you are treated as a principal (sentencing deals w/ 


different levels of culpability)


4. All the work is done by the intent requirement


A. Mens Rea


1. 3 versions: 



a. Specific intent (ie: purpose)





i. Hicks v. US (“Take your hat off and die like a man”)





a. Act or words of encouragement and abetting must have been 





used by the D w/ the intention of encouraging and abetting






b. Effect is not enough, D must have intended to aid/abet





c. Mere presence of D at the scene of the crime is not enough






i. must have been result of prior agreement to commit 






crime





ii. State v. Gladstone (potheads)





a. Nexus (ie: connection) b/t D and the party whom he is charged





w/ aiding and abetting 






i. Rule to infer intent





b. D must in some way associate himself w/ the venture/ 






participate in it as something he wishes to bring about


c. W/o nexus, weaker inference that D had the intention (ie: purpose) to encourage/aid the commission of the crime

iii. MPC: purpose of promoting or facilitating commission of the crime



b. Knowledge of results





i. US v. Fountain (prison inmate w/ knife): 






a. For serious crimes, knowledge is sufficient




c. Reasonable/foreseeable/natural consequences




i. People v. Luparello (trying to find out about ex-lover)





a. R: Liability = actual crime committed, not the planned or 





"intended" crime (if it is a natural, probable and foreseeable 





consequence of the criminal activity that D put in motion)





b. Dissent: inconsistent w/ notion that criminal punishment 





should be proportional to D’s mental culpability




ii. Roy v. US (gun sale turned armed robbery)





a. R: D not liable for A&A of actual crime committed, if it is 





qualitatively different from D’s intended A&A crime 





b. “In the ordinary course of things" = what may reasonably 





ensue, not what might conceivably happen


2. Criminal Facilitation:

a. Gap fillers: instead of having to prove A&A, this will criminalize lesser acts

b. Makes aid w/o a true purpose a separate crime w/ a lesser penalty than the crime aided (ie: Columbine, material support to terrorism, money laundering)
IX. Conspiracy

A. Overview


1. Elements:




a. Intent to agree




b. Agreement




c. Overt act (unless serious crime)


2. Stand-alone offense (ie: crime doesn’t have to happen for D to be liable of conspiracy)


3. Generally punishable separately and in addition to the completed offense


4. Can be guilty of conspiracy (felony) to commit a misdemeanor


5. Viewed as a continuing offense, remaining in effect until its objectives are either




a. achieved 





or




b. abandoned 


6. Ways for conspiracies to continue beyond the commission of the object crime: 



a. express agreements to conceal



b. distribution of proceeds




c. pawning or fencing of stolen goods




d. dismantling stolen car for parts, etc



7. Statute of limitations begins to run when the conspiracy terminates (NOT when the 


conspiracy forms)


8. Policy justifications:




a. combination in crime makes the commission of more crimes more likely




b. decreases probability that the individuals involved will depart from their path 



of criminality 




c. information-forcing tool




d. incentive for criminal groups to monitor and control excessively harmful 



activity


9. Krulewitch v. US (prostitution ring)

a. Hearsay: evidence/statements that would otherwise be inadmissible will be admissible if made by a co-conspirator
b. Cannot be that every act of "not telling", covering up, etc. extends the conspiracy b/c then every conspiracy would last forever (duration)

c. Assumption that an implicit agreement to cover up the crime (ie: to avoid detection, conviction, and punishment) is inherent in every conspiracy is an ominous expansion of the accepted law of conspiracy
10. Punishment:


a. Most states: 


i. Some term less than object crime 


ii. Separate punishments w/ consecutive sentences

b. MPC/some states: 


i. Same as for object crime, except serious felonies



ii. D cannot be convicted of two offenses if one is for conspiracy (or 


other preparations) to commit the other offense


B. Accessorial Liability


1. D is liable for all the crimes committed by all co-conspirators in furtherance of the 


conspiracy, even though D didn't know about it



2. Retroactive Liability 




a. Substantive offenses: not retroactively liable for acts by co-conspirators 



before D joined the conspiracy




b. Conspiracy: D is legally responsible for acts of co-conspirators prior to D's 



entry in order to estab. conspiracy culpability



c. MPC: 




i. no liability b/c D did not intend those acts




ii. rejects Pinkerton doctrine


3. Pinkerton v. US (2 brothers in conspiracy)



a. Overt act of one may be the act of all




b. Doctrine/limitations: 




i. Act must be done in furtherance of the conspiracy




ii. Act must be a reasonably foreseeable/natural consequence of the 



conspiracy




AND




iii. Act does not have to fall w/i the scope of the conspiracy



4. State v. Bridges (16 y/o b-day party)


5. People v. Brigham (“That is Chuckie”)



a. Hardheaded and erratic nature of coconspirator = natural and foreseeable 



consequence 




b. Nature of coconspirator might help decide if something was natural and 



foreseeable




c. Also must look at nature of the crime


6. US v. Alvarez (hotel raid/murders)



a. Pinkerton limitation for substantive crimes outside the scope of conspiracy:



Not all conspirators are liable; based on individual culpability



b. Rule:





i. Minor participants?








OR





ii. Lacking actual knowledge of circumstances and events leading up to 




the crime?





THEN





iii. Not liable for substantive crimes (ie: murder), but liable for 





conspiracy



c. Examples of non-minor roles:





i. Armed lookouts





ii. Hotel manager who translates





iii. Coordinator of plan (ie: leader and connector)


7. State v. Walton (ambushing truck and killing 8 y/o boy)



a. Minor roles: nexus b/t D's role and the illegal conduct of a co-conspirator 



may be so attenuated or remote that it would be unjust to hold D responsible 

C. Mens Rea


1. People v. Lauria (telephone answering service)



a. Purpose required





i. unless serious offense, then knowledge may be enough




b. If there’s knowledge, can we INFER intent?





i. Does D have a special interest in the conspiracy?






a. Stake in the venture: 







i. grossly inflated charges (ie: extra $)







ii. Evidence of the fact that D wants the conspiracy (ie: 






want the prostitution customers)






b. No legit. use for service (ie: wiring service is only used for 





bookie)






c. Disproportionate volume of business to any legit. demand 





(ie: quantities of pills 300x greater than normal use)


D. Actus Reus


1. Interstate Council, Inc. v. US (movie theater conspiracy)



a. Actual agreement is not required to establish a finding of conspiracy (ie: 



communication or express agreement)



b. Enough to know concerted action was invited and that D gives adherence to 



the scheme and participates in it (used to INFER agreement)



c. Common Concert v. Parallel Action (independent action)




i. Common concert/concerted action: "everyone else will do it and we'll 




make a lot of money" 





ii. Parallel action: "no double billing and higher prices sound good to 




me"


2. US v. Garcia (gang members “talking smack”)




a. Court worried about guilt by association 




b. Inference of agreement permissible when the nature of the acts would 




logically require coordination and planning



c. Being armed is not enough (in fact the more frequently they are armed, the less 


it looks like an agreement)


3. MPC: overt act in pursuance of conspiracy required 




a. Unless felony in 1st or 2nd degree

E. Affirmative Defenses


1. Abandonment: 



i. None of the conspirators is engaging in any action to further the conspiratorial 



objects, or D personally abandons conspiracy



ii. Not liable for any substantive acts after abandonment 



iii. BUT liable for those committed before abandonment and for conspiracy 
 



iv. Liable for actual conspiracy crime as well, if it’s still committed 
v. State: 

a. D must take "affirmative action" to announce his withdrawal to all the 
other conspirators


b. Some also require D thwart the success of the conspiracy

vi. MPC/Federal: 

a. Affirmative acts inconsistent w/ the object of the conspiracy 


AND


b. Communicated in a manner reasonably calculated to reach co-
conspirators 



2. Renunciation: change of heart and withdrawal 



i. MPC/Most States: 




a. Defense only if 





i. Circumstances manifest a complete and voluntary 






renunciation of D's criminal purpose 






AND






ii. D successfully thwarts crime (ie: prevents its commission) 





c. No liability for substantive crimes or conspiracy




ii. Some States: no thwarting, but substantial effort to prevent the crime
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