CRIMINAL LAW OUTLINE

Individual Liberty v. State Power – tension bw the two
	- Modernization of crim law is the process of codification
	- Precedent changed in major ways by judges/Supreme Court (Bowers, Lawrence)

Structure of the Criminal Rule
A. ACT + INTENT = LIABILITY
1. The act requirement
a) Voluntariness
b) Omissions
B. FIRST determine the rule
C. THEN measure the defendant’s conduct against the rule

I. Act Requirement (Actus Reas) – What is it?
we do not consider a person to have “acted” unless they do so voluntarily
Involuntariness is a defense to act requirement
	[FINISH FILLING IN] 
Possible defenses: sleepwalking, unconsciousness, reflex/convulsion, hypnotism
		Not Defenses: habit, self-induced unconsciousness, impulses, thoughtlessness
		* “I don’t remember” does not mean involuntary (but the converse not true)

MPC:  Section 2.01 (1) “A person is not guilty of an offense unless his liability is based on conduct which includes a voluntary act or the omission to perform an act of which he is physically capable.”

A. Involuntariness … “If the behavior was involuntary, then it is as if you didn’t act”

- MPC codifies voluntariness requirement for all crimes
			- Defendant conduct need only “include” a voluntary act
			-  Not very protective (weaker than Martin)

MPC: Section 2.01 “(2) The following are not voluntary acts within the meaning of this Section:
(a) a reflex or convulsion;
(b) a bodily movement during unconsciousness or sleep
(c) conduct during hypnosis or resluting from hypnotic suggestion
(d) a bodily movement that otherwise is not a product of the effort or deterimination of the actor, either conscious or habitual.

1. Examples of Involuntary: reflex or convulsion, unconsciousness/sleep, hypnosis (most didn’t adopt), or not product of effort or determination (either conscious or habitual)
2. Possesion is an act in meaning of this section, if knowingly procured/received the thing or aware of control thereof for sufficient period to have been able to terminate possession

	Martin v. State (dragged drunk case) (voluntariness)
- Rule: fine for appearing in a public place intoxicated, drunk, or manifesting drunken condition
		- D brought from house by police while drunk  exhibits drunkenness on highway
- Held: a voluntary appearance is pre-supposed in statute; involuntariness is a defense to the act requirement; “lacks agency”
	
	People v. Newton (shot in the gut) (unconsciousness)
- Frey in fight with police officer after being pulled over; Frey gets shot in stomach then shoots the officer (claims unconsciousness
		- Held: unconsciousness is not voluntary, and is a complete defense for homicide
 			- Self-induced unconsciousness is not a defense; i.e. drunkenness
			- role of jury instruction in defining rule of the case & basis for appeal
	
Cogdon (crazy sleeping mother) (unconsciousness – sleepwalking)
· Rule: manslaughter/murder
· Mother sleepwalking kills daughter with an axe
· Held: sleepwalking considered involuntary; defense for homicide

People v. Decina (epilepsy in car) (reflex or convulsion)
· Rule: reckless driving, whereby a human is killed is guilty of crim negligence
· Man gets in car knowing could experience epilepsy, does so anyways, has seizure and kills
· Held: the real act was deciding to operate the car in the first place; knowingly creating the risk of involuntary action may create basis for liability
· Note role of risk/likelihood in creating defendant knowledge
· Note expansion of relevant timeframe from  moment of “act” to course of conduct leading up to “act” – consider in other cases as well

People v. Low (CA jail drug case) (possession)
· Rule: “knowingly bringing a controlled substance into a county jail”
· Arrested on unrelated charge, brought to jail, found to have drugs in sock
· Held: if you have an opportunity to relinquish possession, then voluntary act (in this case, had a “clear opportunity to avoid”)

State v. Eaton (WA jail drug case) (possession)
· Rule: “possessing a controlled substance into a county jail”
· Arrested on unrelated charge, brought to jail, found to have drugs in sock
· Held: if you don’t have an opportunity to relinquish possession, then involuntary (in this case, had “no available choice”)

Jones v. City of Los Angeles (homeless crime case) (status involuntary)
· Rule: “offense to sit, lie or sleep in or upon any street, sidewalk or other public way”
· Skidrow homeless people bring suit against sleeping – not enough beds
· Held: “the state may not criminalize “being”…the state may not punish a person for who he is, independent of anything he has done”; can’t criminalize status
· Dissent: sitting, sleeping, lying = conduct, not status
*Bowers, Lawrence also criminalizing status cases

B. Omissions … “failure to act is not a basis for liability – the question is when is there a duty?”

- General Rule: failure to act not a basis for liability unless the law imposes a duty to act

MPC: Section 2.01 (3) “Liability for the commission for an offense may not be based on an ommission unaccompanied by an action unless:
(a) the ommission is expressly made sufficient by law defining the offense; or
(b) a duty to perform the ommitted act is otherwise imposed by law.”
Section 2.01 (4) “Posession is an act, within the meaning of this Section, if the possessor knowingly procured or received the thing possessed or was aware of his control thereof for a sufficient period to have been able to terminate his possession.”

- Anglo-American legal  tradition generally does not criminalize omissions; does not impose duty to rescue; issues of liberty, privacy, and state restraint
	a. other countries disagree
	b. some states have passed good Samaratin legislation to create duties.
		- Good Samaritanism (Pope)  Flipside of duty = authority

Bases for finding legal duty (largely as a result of Jones):
1. statute
2. status/relationship
3. contract
4. assumption of care & seclusion
5. duty of one who creates another’s peril
		*flipside of duty = authority
Jones v. United States (didn’t feed the baby) (the legal duty case)
· Friend doesn’t feed baby; mother present entire time; dispute over whether friend paid to take care of baby; baby dies
· Held: D not criminally liable where no legal duty; failure to instruct jury on finding of legal duty
Pope v. State (devil mom) (good samaratanism, legal duty)
· woman takes in mother and baby; mother has emotinal disturbance and beats baby to death; woman does not intervene; mother always present
· Held: Pope does not qualify as “responsible” for child; not criminally liable where no legal duty; samaritan does not have right to usurp mother (one with legal duty); misprision not a crime (outmoded); mother’s insanity irrelevent to duty question
People v. Beardsley (dead mistress) (different circumstances)
· Beardsley had affair; mistress overdoses and B does not save her
· Held: no legal duty to save her bc wasn’t his wife
People v. Carroll (dumbass stepmother) (different circumstances)
· stepmother fails to step in when husband kills his daughter 
· Held: had legal duty (special status – filling parent role) to save child
State v. Miranda (live in boyfriend) (different circumstances)
· considered himself like a father and lived with girlfriend and does not stop her from beating her child to death
· Held: Does not have legal duty to child (despite self-consideration) – beyond legal categories of a parent or legal guardian
		
**Policy implications of Beardsley, Carroll, Miranda: modern alternative families make it difficult to define legal duty roles; don’t want state power overpowering individual liberty; desire to narrowly define legal duty (reluctant to assign responsibility)

Jones v. State (drowning) (creating peril)
· D pushed woman in, who drowns as a result
· Held: if you create the peril, you have a legal duty to assist them
Commonwealth v. Levesque (firefighters die) (creating peril)
· create fire and fail to report, despite awareness of danger; fire gets out of cotrol and firemen die as a result
· Held: involuntary manslaughter; duty to another if you create the peril
R v. Evans (heroin) (creating peril)
· gives heroin to sister; aware of life threatening condition, but doesn’t do anything
· Held: guilty bc contributed to creating the perilous situation
State v. Lisa (boyfriend sold gf methadone tablet) (creating peril)
· sold methadone tablet to gf, who does many other activities; refuses to call 911; becomes unconscious and dies 
· Held: owed no legal duty; Restatement of Torts “does not provide sufficient notice of a duty to which a theory of criminal omission liability may attach”
State v. Bradshaw (weed over the border) (possession)
· commercial truck driver brings marijuana into WA from Canada; no evidence that he knew
· Held: conviction for possession; rejects argument that awareness is inherent in concept of possessing	
Barber v. Superior Court (terminating treatment)
· Rule: “murder is the unlawful killing of a human being with malice aforthought”
· Man goes into vegetative state, family convenes and drafts written request stating  that they wanted“all mackines taken off that are sustaining life”; doctor pulls plug
· Held: terminating treatment is treated as an ommission not an affirmative action
· Policy: terminating treatment v. assisted suicide; puts huge duty on physicians; if there is an affirmative action to kill, then there is liability

II. Mens Rea
(moral fault)
**“Every material element of a crime has its own intent requirement”**

MPC categories: 
1. Purpose (Subjective) (Specific intent) – 
· Conscious object to engage in conduct of that nature or to cause such a result 
· AND if the element involves the attendant circumstance, he is aware of the existence of such circumstances or he believes or hopes that they exist
2. Knowledge (Subjective) (Specific intent)  
· He is aware that his conduct is of that nature or that such circumstances exist
· He is aware that it is practically certain that his conduct will cause such a result
· Shooting gun into a crowd
3. Recklessness (Subjective) (General intent)
· Conscious disregard of a substantial and unjustifiable risk
· Gross deviation of standard of conduct
· *default rule
4. Negligence (Objective – reasonableness test) (General intent) 
· Should be aware of a substantial and unjustifiable risk (unawareness of risk)
· Gross deviation of standard of care of a reasonable person
· criminal negligence is higher level of culpability than civil negligence (compare Hazelwood with Santillanes) – matter of degree
· Negligence disfavored – makes people uncomfortable

· If the statute is silent, MPC default is recklessness
· If has only one Mens Rea, MPC default is to apply to all material elements (unless it would be stupid)

Subjective v. objective standard
· Subjective: asks what defendant actually intended or knew (reflected in purpose, knowledge, recklessness definitions)
· Objective: asks what defendant should have reasonably known (reflected in negligence)
· Subj. punishes D’s actual 
· Commitment to subjective standard is at the heart of having a mens rea req

Specific v. General intent
Specific: 
· Refers to crimes that require proof of further purpose (“X with intent to Y”), or an actual purpose/knowledge requirement
· Actions done with some specified further purpose in mind 
General: 
· Intentional action, but awareness of attendant circumstances doesn’t need to be proved (lesser mental state will work)

Step 1: The Rule: determine intent requirement for each element
· Consider text, precedent, statutory purpose/effect
Step 2: The Conduct: determine defendant’s actual intent for each element
· Infer from extrinsic evidence

If the statute is silent, MPC default is recklessness
If has only one Mens Rea, MPC default is to apply to all material elements (unless it would be stupid)

What do we mean by material element?
	Battery: 	1. Knowingly enters/remains unlawfully (knowledge)
			2. Intent to commit a crime (purpose)
			3. Building = dwelling (recklessness)

Motive is not the same as intent (although may be evidence of purposefulness)

Proving Awareness and Intent 
Inferring from extrinsic evidence (jury must find beyond a reasonable doubt)
	Presumptions for your side are good (sometimes mandatory, sometimes permissive)

Regina v. Cunningham
· Rule: whoever maliciously administers or causes to be administered to any poison which endangers a person is guilty of felony
· son in law steals gas meter, and gas leaks into the linked house, where P suffers injuries from poison
· Held: Reversed for D; misdefinition of malicous (not just wicked, but has intent or recklessness)
· presumption that there is a mens rea requirement (“wicked” isn’t enough); exercise in figuring out what the mens rea requirement is (“foresight of consequence”)
· malice means foresight

Regina v. Faulkner
· Rule: “maliciously” set fire to ship – Malicious Damage Act
· D goes to hold of ship to steal rum; lights match to see better; accidentally sets ship on fire
· Held: guilty bc engaging in felony while second accidental felony occurred
· Controversial – disagree

Criminal Negligence has higher level of culpability than civil negligence
State v. Hazelwood
· Rule: offense to discharge petroleum upon the waters or land of the state
· Oil tanker captain runs ship aground in AL and spill 11 million gallons of oil into the sound
· Held: civil definition enough; guilty; reinstates conviction
· argument over which definition of negligence to use (civil: broader or criminal: so gross as to deserve punishment 
Santillanes v. New Mexico
D cuts nephew with a knife during fight
Trial court uses civil negligence definition
Held: Supreme court reverses for D; can’t use civil just bc D morally culpable; must use crim def

Wilful Blindness
United States v. Jewell
· Rule: can’t possess drugs
· MPC: knowledge is est if a person is aware of a high probability of its existence, unless he actually believes it does not exist
· Drove car into US carrying weed; Weed in secret compartment, but D claims he didn’t have positive knowledge
· Held: Guilty; willful blindness
· Willful blindness: doctrine that permits conviction—ignorance is solely and entirely the conscious purpose of not knowing
· (Majority) Willful blindness: deliberate ignorance
· (MPC) Dissent: requires awareness of high probability, unless D has actual belief (subjective)
Know the Willful Blindness and MPC Rules and their differences (two different ways to get around standard of knowledge)

· Affirmative action to be ignorant while MPC is affirmative awareness of risk (MPC is harder to prove)
· His ignorance in that regard was solely and entirely a result of… a conscious purpose to avoid learning the truth
· Model Penal code has an extra requirement
· Awareness of a high probability (affirmative awareness) of a particular act
· Exception: He actually believes it does not exist
· Eg: briefcase from drug dealer and tells person there are no drugs in his case and he actually believes it

willful blindness (Jewel, “knowing transportation”) - note difference between majority rule accepting “deliberate ignorance” and dissent’s reading of MPC (requiring awareness of high probability and attention to actual belief); see also Giovanetti (ostrich instructions)

Kennedy Hypo:
· Kid is carrying present across the border, he has no reason to believe it contains drugs
· According to MPC, innocent
· According to Common law, because he was willfully ignorant… guilty
· Drug Dealer Hypo
· 3 henchmen
· 1 contains cocaine, other 2 have clothes
· Dealer told guy his case didn’t have the drugs
· go through customs gets caught
· willful blindness guilty because he purposefully ignorant (didn’t open to check)
· MPC- only innocent if he honestly believed his case did not contain the drugs (must also prove there wasn’t high probability)
· US v. Giovannetti (poker house)
· Didn’t check to see if his gambler lessees were running an illegal gambling ring. He didn’t engage in willful blindness because there was no effort not to know
· There was no deliberate effort not to know, just careless

U.S. v. Heredia
Rule: “knowing possession of a controlled substance”
- driving mom in aunt’s across border; suspicions aroused, but not until too dangerous to check
Held: deliberately avoided learning the truth (even if purpose is not just to avoid criminal culpability)

III. Mistake of Fact

Rule: MOF is a defense when the D’s mistake eliminates/negatives the intent required for an element
1. For MOF to be a defense, element must require subjective awareness (i.e., at least recklessness)
2. If the element requires only negligence, the mistake must be reasonable
3. If the element is strict liability, MOF is no defense

Regina v. Prince (unmarried girl) (MoF)
· Rule: unlawfully take unmarried girl under 16 out of father’s possession, guilty of misdemeanor (nothing about MR)
· Man takes unmarried girl, who said she was 18, out of father’s possession; girl actually 14, though man really believed 18
· Held: do not read language into statute (no req for 16 in statute); guilty
· Bramwell: “moral wrongs doctrine” – what he did was wrong so his intent w/rt age is irrelevant; MR as a consciousness of wrongdoing (community norms)
· Brett (dissent): D’s MoF elminates his “criminal mind,” MR req for every material element

1. Moral Wrongs Doctrine – The act committed was morally wrong, so wrong, irrespective of D’s MR – MoF doesn’t excuse
2. Lesser-crime principle – if you know you’re committing a crime, run risk of also being convicted of a greater cime
State v. Benniefield
· D convicted of possessing drugs within 300ft of a school
· Held: must prove that he knew he was in possession, not that he was near a school (lesser-crime)
a. Both are still important in sensitive issues today (minors, sexual behavior, drugs)
3. Acoustic-Separation Approach – statute speaking to two different audiences
a. Decision v. Conduct – ask: what purpose does the intet req for each element serve? Who is it addressed to?  Is it fair to deprive D of the defense?
i. Conduct Rule – aimed at prescribing individual conduct (“don’t do this – it’s bad; don’t behave in this way) – cares about MR a lot
1. Maybe consider MoF a defense
ii. Decision Rule – aimed at guiding official decsion maker in convictions; some elements not based on MR bc techy rule for legal officials (i.e. destruction of property over $500 = techy cutoff)
1. No MoF – legislative intent is clear on what they want so mistake shouldn’t be considered

People v. Olsen (modern day Prince) (MoF)
· D had sex with a child (under 14) who looked 16
· Held: mistake NOT a defense (strict liability)
· Contrast: People v. Hernandez – reasonable belief was a defence bc victim was 18 (negligence) 
· Legislation says get reduced sentence is honestly/reasonably bleieve – indicated Leg did not want MoF to be defense
· Policy:
· Want to protect younger children
B (A Minor) v. Director of Public Prosecutions
· 15 yo D solicits 13yo for oral sex; honestly believed she was over 14
· Held: reversed for D; MR needed to establish culpability
· trend away from reasonable belief approach to honest belief approach (from objective to subjective)
· the more serious the crime, the greater the weight should be on requiring MR bc punishment is more severe
· Kind of overrules Prince
Garnett v. State
· Rule: guilty of rape if engages in intercourse with someone under 14 years and older by 4 years
· 20 yo mentally disabled man has sex with 13yo (told she was 16 and he believed it)
· Held: MoF is not a defense; statutory rape is strict liability

Role of morality/social norms
	When is the rst of the statute enough to impute liability?
	Role of jury in deciding wronfulness v. lawfulness
	Mistake as defense when it indicates that D has internalized social norms


IV. Strict Liability

· No MR/culpable state of mind needed to est liability (not the same as one element being strict liabilit)
· In tension with fundamental precepts of ciminal law
· Look at individual elements and purpose of whole statute
· Regular v. regulatory crimes
· Mala in se (traditional crimes) – strict liab for particular elements (rape, murder, etc) – need to know they’re bad
· Public Welfare Crimes - Regulatory – health, safety related, labeling, transportation – strict liab all th way
· Early cases involve labeling – often justified as “regulatory measures” and social protection

U.S. v Balint
· Rule: unlawful for anyone to sell/barter/exchange/give away opium except if have written order
· D’s argue that they failed to charge that they knew they were selling the drugs
· Held: Proof of such knowledge not required
· Public Policy: possible injustice to an innocent seller v. evil of exposing innocent purchasers from danger of drug
US v. Dotterwiech
· Prohibits introduction/delivery into interstate commerce of any misbranded or adulterated drug
· Prosecutes both corporation and general manager
· Held: No MR for statute
· Public Policy: larger good of keeping impure products from the public
Morissete v. United States
· Rule: Federal theft statute “knowing conversion”
· Mistake: thought bomb casings had been abandoned/didn’t know they belong to US gov’t
· Held: lower courts got it wrong; Knowing conversion requires knowledge that property belongs to another (wrongfulness of conversion)
· Stealing is a traditional crime – must prove MR not about “knowing conversion”, not just that casings belonged to another
· Big Holding: general presumption of scienter requirement 
· Statutory silence should not be construed as eliminating intent

· Public Welfare Offenses – if silent, then may be construed as inteded to be strict liability 
· Characteristics of PWO: 1) create danger/probability of what law seeks to minimize (imparis efficiency of controls), 2) if he doesn’t will the violation, usually in a position to prevent it, 3) conviction does no grave damage to an offender’s reputation
Staples v. US
· Rule: unregistered firearm statute (up to 10 yrs.)
· D possessed a rifle that was (unkown to him) rigged to be automatic – which makes it a firearm
· Held: Required knowledge that gun was automatic (machinegun)
· Statutory Construction: statute was silent on intent but Court reads intent into it based on Morrissete, statutory structure, size of penalty, and desire to avoid criminalizing broad range of innocent conduct
· But could have gone either way
· Distinguished United States v. Freed: D had unregistered grenadesguilty: knowledge of the nature of the grenades and their danger enough to satisfy mens rea
US v. Xcitement Video
· Rule: Protection of Children against Sexual Exploitation Act “knowingly transport…any visual depiction IF…”
· Held: statute must be construed to require proof that he knew picture was of a minor
· Goes against strict grammatical interpretation, but follows Morissete and Staples
· Strong presumption of scienter
· Exercise in grammatical construction: use of word “IF” to split up statute raises potential issue of intent – does “intent/knowingly” specified in first part of statute also apply to elements in second part of the statute
· Scalia says you’re cheating by doing this 

V. Mistake of Law
I. General Rule: Mistake of Law is No Defense
A. Another way of saying awareness of the law is generally  not a material element of an offense
B. Marrero – personal belief as to lawfulness of action is irrelevant

II. Unless the Statute Makes it One
A. If the statute makes legal awareness of something an element, then mistake of law functions exactly like a mistake of fact and IS a defense bc it negates the requisite intent
1. “Husband” (Shuffelt), “property belonging to another” (Smith/Varszegi)

MPC: Ignorance or mistake as to a matter of fact or law is a defense if it negatives the purpose, belief, recklessness or negligence required to establish a material element of the offense

People v. Marrero
· Statute: guilty of possess loaded firearm (exception is peace officers)
· D is corrections officer and arrested for unlicensed possession of a loaded gun; D says he thought he qualified as a peace officer exception
· Held: Guilty – MoL/personal misinterpretation is not a defense
Crain v. State
· Disassembles weapon; charged with illegal possession; says he didn’t think disassembled parts of a weapon was unlawful
Regina v. Smith
· Statute: guilty if destroy property belonging to another
· Tenant pulls up floorboards that he thought was his, but not actually his
· Held: MoL is adfense bc negatives MR req required to establish a material element (legal mistake about the property)
State v. Woods (Shuffelt)
· Statute: Blanket Act – woman with another woman’s husband
· Woman travels with man to NV where man gets a divorce from his wife; woman says honestly believed he was divorced
State v. Varszegi
· Landlord takes computer of tenant after tenant fails to make rent; believed he was allowed to take property
· Held: MoL is a defense bc negatives intent element req for larceny statute
Cheek v. United States
· Statute: Tax evasion “who willfully attempts in any manner to evade or defeat any tax imposed by this title or the payment thereof”
· willful = “voluntary, intentional, violation of a known duty”
· Cheek does not pay taxes – claims two mistakes: 1) good faith honest belief owed no taxes (believed wages were not income) and 2) claims taxes unconstitutional
· Held: 1) willfully means that first mistake could exculpate, but 2) would not exculpate
· Because statute made awareness of illegality a material element (“willfully”), Cheeks honest (mistaken) belief that wages are not income was a defense
· His legal opinion that the tax code is unconstitutional not a defense

Terms like “willfully/knowingly violate this statute” MAY imply legal knowledge requirement (and can go both ways):

No knowledge of Law required (guilty); MoL is not a defense
United States v. International Minerals
· Statute: “knowingly violate” regulation about corrosive liquids transportation
· Held: guilty - MoL no defense, D need only act knowlingly
· Not necessary to know that there is a statute, only that D knows he is doing the action (and that action happens to be prohibited)
U.S. v. Ansaldi
· Statute: “knowingly or intentionally distribute a controlled substance”
· Knew distributing the chemical, but did not know that it was prohibited
· Held: “knowledge of or intent to violate the law is simply not an element of this offense
U.S. v. Overholt
· Statute: “willfully” violating the Safe Drinking Water Act by unlawfully dipsosing of contaminated waste water
· Held: “willful” does not require proof of knowledge of req in this case
· Laws that regulate noxious materials restistant to requiring proof of knowledge of the law

Knowledge of Law required (not guilty); MoL is a defense
Liparota v. U.S. (like Staples)
· Statute: knowlingly uses food stamps in any manner not authorized by this statute
· Held: MoL is a defense, D must have knowledge of the regulation that makes the action unlawful
· Concern about criminalizing a broad range of apparently innocent conduct
Cheek v. United States

Reliance Argument
1. Traditional view: no MoL even if mistake based on assurance of public official or decision of court
Hopkins v. State
· Statute: Cannot erect signs indicating solicitation of marriage performance 
· D does this after asked State’s attny and he said it was okay
· Held: MoL not a defense even if given advice from official
· Policy: everyone has a lawyer; could constantly use this to get away with violations

2. MPC approach: limited defense for situations in which D reasonably believes that his conduct does not constitute an offense (2.04(3))
	widely accepted

3. Due process limitations “entrapment by estoppel”
· violation of due process to convict a D for conduct that gov’t reps in their official capacity had earlier state was lawful
· Raley v. Ohio – held in contempt of court; but violation of due process to convict if toldy by official that it was lawful (entrapment)

4. Reasonableness requirement: MPC provides defense only when D acts in ‘reasonable reliance upon official statement of the law, afterward determined to be invalid or erroneous’
U.S. v. Albertini 
· Statute: convicted of trespass for engaging in a protest on a naval base
· Protests on military base twice
· Held: Not guilty for the second protest bc doen at a time when ruled legal (MoL is a defense bc of reliance on court opinion)
U.S. v. Rodgers (Similar to Albertini II, BUT)
· Supreme court decision applies retroactively
· Existence of conflicting cases made it reasonably foreeseable that it is going to be overturned
· if it is reasonably foreseeable that the decision upon which you rely will be overturned, then you can’t rely on it

Limiting Case:
Lambert v. California (important, but also basically irrelevant)
· Didn’t know had to register as a convicted person in Los Angeles
· Held: D’s ignorance of the law PLUS passivity PLUS absence of action invalidated registration law; gov’t needed to show knowledge or likelihood of knowledge of duty
· Dissent: if majority is correct, then a lot of laws will be unconstitutional (no reasonable person can know all the laws
State v. Bryant
· Failed to register as a sex offender when he moved to North Carolina
· Held: not like Lambert bc Lambers was a general law enforcement device, not public safety measure
· All states now have sex offender registrations  lots of circumstances that should have moved Bryant to inqure further about the need to register
· General cultural notice

Entrapment by omission.
State v. Leavitt
· Was told by judge no firearms during probation (but said nothing about after probation)
· Held: not guilty; knowledge of illegality not an element in firearm possession element, BUT would violate due process
· can’t require him to speculate about laws beyond what officials instructed him (similar to Lambert—no notice)
U.S. v. Wilson
· D required by statute to give up firearms as part of restraining order, but not instructed by judge
· Guilty; ‘knowing’ violation of the statute only requires D’s knowledge of the facts that constitute the offense, not the law itself

Cultural Defenses
· Pros to allowing: individualized justice and cultural pluralism, cultural sensitivity, they lack subjective culpability MR
· Cons to allowing: protection of victims (women & children), want universal applicability and fair



VI. Legality & Proportionality

Legality Principle: limits on the state’s ability to criminalize
· Includes: due process, notice (Lambert – no secret laws), prospectivity, ex post facto (legislative ability, but what about courts?), legislative supremacy, vagueness/specificity
· Fair warning of nature of conduct that constitutes an offense (no punishment w/out law)

Application:
Lawrence & Bowers – due process, limit on state’s ability to criminalize adult, intimate consensual conduct
Commonwealth v. Mochan
· No statute, but Common Law: whatever openly outrages decency and is injurious to public morals is misdemeanor
· Lewd telephone calls 
· Held: guilty of misdemeanor under common law; Court fills gap in the law by declaring conduct criminal
· Dissent: this is not the court’s job
Shaw v. Director of Public Prosecutions - Prostitute directory publications was conspiracy to corrupt public morals (use common law to fill in gaps bw statutes)
	
Codification process in 1960s fades out the common law crimes; today, courts cannot create new crims in most states (but not unconstitutional)

McBoyle v. U.S.
· Statute: “term motor vehicle shall include an autmobile, autmobile truck, autmobile wagon, motor cycle, or any other self-propelled vehicle not designed for running on rails”
· Transported plane he knew was stolen
· Held: not guilty - “vehicle” is not a fair warning for an airplane (consider picture in mind)
· Technically could make it fit under the catch-all, but given nature of list it’s too remote and wouldn’t be fair
United States v. Dauray (vagueness, specificity)
· Statute: Child Pornography Statute: possession of three or more books, magazines, periodicals, films, videos, or “other matter which contain any visual depiction”
· Question: does an individual picture qualify as other matter containing a visual depiction
· Process:
· consider plain meaning: if words have a meaning, that’s what it is (legislative supremacy)
· “Contain” and “matter” – picture can’t contain itself; is matter singular
· consider canons of construction (lists and other associated items  statutory structure  statutory amendment  avoiding absurdity)
· congress could have included but didn’t v. congress didn’t want to draw so fine a line as that
· then legislative history 
· Held: could be decided either way (tie), so rule of lenity – resolve ambiguity in favor of D
· Both sides would permit absurd results:
· Dauray: can’t have 3 books with one picture, but can have a thousand unbound pics
· Gov’t: can’t have three individual pics, but can have two think bound books full of it
· Dissent: Muscarello v. U.S. says existence of some statutory ambiguity does not warrant use of lenity

Note C – gun bump p. 161

State power (common law crime) v. individual liberty (rule of lenity)
Ex post facto—constraint on legislature
· Cannot criminalize retroactively and have it apply at the time the “new” crime was committed in the past
Prospectivity/Retroactivity—constraint on judiciary
· Judicial interpretations are always retroactive (deciding on an interpretation applies to the “crime” committed before the new interpretation was made)
· These expansions are only unconstitutional if they are unexpected and indefensible

Keeler v. Superior Court
· Statute: murder statute prohibiting killing “human being”
· Keeler stomps on ex-wife’s stomach and kills her baby
· Held: not guilty of murder; enlargement would create undue process of law
· Statutory interpretation case – “human being” does not include feticide – would be improper judicial expansion of the statute
· Dissent: idea of human being should not be frozen in time (leaps in science)
Bouie v. City of Colombia – 
· Convicted for sitting in white area only, but no notice
· Held: can’t expand idea of trespass retroactively; prohibits “unforeseeable” judicial expansions; act just like ex post facto laws
Rogers v. Tennessee (modifies Bouie)
· Common law rule: not homicide unless dies within a year and a day
· Attacks with Butcher knife; victim dies 15 mos. later
· Held: Guilty of murder; ex post fact does not apply to courts and some common law doctrines require clarifying and reevaluating as new circumstances arise
· Necessary part of judicial business to bring common law into conformity with logic and common sense
· distinguishes bw legislative ex post facto laws and judicial interpretations
· judicial expansion unconstitutional only if they are “unexpected and indefensible”
· Dissent: Scalia outraged, as usual “no crime without law”

Proportionality - 8th amendment prohibition on “cruel and unusual punishment”
Ewing v. California
· Statute: 3 strikes rule – 25 to life
· After prior felonies, stole golf clubs and was convicted of grand theft
· Held: 3 strikes law does not violate 8th amendment
· Narrow proportinality principle: only forbids “extreme sentences that are grossly disproportionate to the crime:
· Rummel v. Estelle – life sentence for obtaining $ under false pretenses after two offenses ok
· Solem v. Helm – unconstitutional to give LWOP for D who uttered a bad check (7th felony)
· Harmelin – LWOP for first offender convicted of possessing 672 grams of cocaine
· Four factor test of proportionality: legislative primacy, variety of penological schemes, federalism, objective factors
Lockyer v. Andrade
· also Three Strikes
· D had criminal history and then stole videotapes from Kmart
· Sentenced 25-life
Graham v. Florida
· 16 yo commits robbery; then arrested for home-invasion, high speed chase, attempted armed robbery, possessing fire arm before 18 yo
· Held: strikes down nonhomicide juvenile LWOP
· fails test of the purpose of punishment: deterrence, rehabilitation, incapacitation, retribution
· Distinguishes bw individual propoertionality analysis (Ewing) and categorical analysis of classes of cases (death penalty)
Atkins – no death penalty for mentally disabled bc lack capacity (can punish, but not kill)
Roper v. Simmons – striking down juvenile death penalty (under 18 lack appreciation of consequences)


VII. Homicide

**SEE CHART**
Homicide Statutes
· PA: example of MPC-based code
· CA: example of common law terms like “malice aforethought”
MPC: 
210.1 Criminal Homicide
A person is guilty of criminal homicide if he purposely, knowlingly, recklessly, or negligently causes the death of another human being.
Criminal homicide is murder, manslaughter, or negligent homicide

210.2 Murder
Criminal homicide constitutes murder when: it is committed purposely or knowingly; or it is committed recklessly under circumstances manifesting extreme indifference to the value of human life.

Murder: Malice
1. Express – deliberate intention (purpose)
2. Implied – knew, but didn’t care; abandoned and malignant heart; even though not intention 

Manslaughter: Lacking Malice
1. Voluntary – Provoked (intentional; common law term given to class that is mitigated down; excused or justified in some way)
a. These are intentional, so absent mitigation, would be intentional murder
b. Important bc if mitigated, then don’t get the death penalty
c. Provocation, EED, imperfect self-defense
2. Involuntary – Reckless (kind of a misnomer – accidental/unintentional, but not involuntary)

1. Premeditation
split in authority; 3 different types: Carroll, Guthrie, or MPC
· “Willful, Deliberate, and Premeditated”  - how much work does premeditation do?
· Carroll says Premeditation = any intent to kill
· Guthrie distinguishes bw Premeditation and Intent
· MPC doesn’t have premeditated – just intentional

Commonwealth v. Carroll (no time is too short)
· D kills crazy wife after long argument with a loaded gun that was in their room
· Pleads guilty, but wants 2nd degree bc not willful, deliberate, and premeditated
· Held: Guilty of first degree; He remembered the gun, deliberately took it down, and deliberately fired two shots in the head. 
· Amount of time bw premeditation and act doesn’t matter
Young v. State
· Fight breaks out bw friends during card game; D fires and two men killed
· Held: 1st degree; “No appreciable space of time between the formation of the intention to kill and the act of killing” was required
State v. Guthrie (some period of time required)
· D kills coworker by stabbing him in the neck after coworker teased him; suffered from mental issues
· Held: Not worst murder; Need some evidence that D considered the decision before actually doing it
· Not a particular amount of time, but must have some bw formation of intent and act

People v. Anderson
· Man brutally murders child by stabbing her with a knife over 60x
· Held: Not worst murder bc evidence is insufficient to show premeditation
*explosion of violence inconsistent with premeditation
State v. Forest
· Man takes a pistol on a visit and shoots terminally ill father
· Held: Guilty of worst murder (premeditation satisfied)

Note: Pillbury argues that premeditation is a bad measure for culpability

2. Depraved Indifference/All Other Murder – recklessness “plus”; depraved indifference to human life
· unintentional killing, but treat as murder
· Shift from manslaughter to murder is one of degree, rather than kind (Fleming)
· Murder is just more risk
MPC Unintentional Murder: reckless, under circumstances manifesting extreme indifference to the value of human life

Commonwealth v. Malone
· D and friend decide to play Russian Roulette with a gun he stole; D puts gun to friend’s head and pulls trigger three times; goes off on third; D really thought bullet was in last chamber
· Killing was murder bc malice in the sense of a wicked disposition is shown by the intentional doing of an  uncalled for act in callous disregard of its likely harmful effects on others
· No motive doesn’t matter
· Recklessness + extreme indifference to value of human life
· Held: Murder; killing resulted from act intentionally done by D, in wanton disregard of the consequences which were at least 60% certain from his thrice attempted discharge of a gun known to contain one bullet and aimed at vital part of the bodymurder.

Taylor – D and neighbor smoke crack; she attacks him; he hits her on the head, covers her with a bag and leaves her on roof of building; dead next morning
· Held: Evidence insufficient to est depravity required for murder rather than manslaughter
People v. Prindle – Highspeed chase, D runs 5 redlights, drives into oncoming traffic lanes, collides with another driver and kills him
· Held: only reckless manslaughter
People v. Burden - D failed to feed his baby for two weeks, knew it was starving, but ‘just didn’t care’
· Held: omission of a duty is in the law the equivalent of an act and when death results, the standard determination of the degree of homicide is identical
· Murder: depraved indifference

United States v. Fleming
· D driving very fast, going into oncoming traffic lanes, eventually hit a woman going about 70 in a 30 zone; Blood alcohol .315
· Rule: Proof of existence of malice can be established by evidence of conduct that is reckless and wanton and a gross deviation from reasonable standard of care, of such a nature that a jury is warranted in inferring that D was aware of a serious risk of death/SBH
· Held: Murder; Evidence enough for malice aforethought; the degree of his crazy driving shows that he drove in manner in which he did with a heart that was without regard for life and safety of others

Pears v. State – Despite warnings from police, chose to drive anyway and kills car at intersection
· Held: Murder – warnings show he was aware of danger nature of drunk driving
People v. Watson – Found evidence for murder bc D drove his car to the establishment to get drunk – must have known he would drive it later
State v. Dufield – convicted of reckless murder of woman after brutal injuries in course of drunken orgy
· NH reckless murder is same as MPC

3. Manslaughter
A. Voluntary Manslaughter
1. Provocation – what is enough to incite a reasonable person? (objective); who gets to decide? (jury)

Girouard v. State (“words alone” are not enough as a matter of law) (majority approach)
· Husband is severely provoked and verbally abused by wife; stabs her 19x; calls police after trying to commit suicide
· Held: Murder; wife’s words not enough, nor was the stepping on his back and pulling his hair (difference in body size)
· Husband’s mental problems don’t make it provocation, either: “The standard is one of reasonableness, it does not and should not focus on the peculiar frailties of mind of D”
· Provocation is not a defense here - P must inflame the passion of a reasonable man and words alone are not enough (only if accompanied by conduct indicating a present intention and ability to cause D harm)
· Court does not want to expand traditional common law categories**
1. Extreme assault or battery upon the D
2. Mutual Combat
3. D’s illegal arrest
4. Injury or serious abuse of a close relative of the D’s
5. Sudden discovery of a spouse’s adultery
Maher v. People (factual jury issue of whether provocation was sufficient/reasonable) (minority)
· Reasonableness of cooling time
· D sees Hunt and wife enter woods together; friends tells him they are committing adultery
· D enters saloon and shoots Hunt in the head (non-fatal)
· Held: Evidence which shows act was committed in response to passion excited should be admitted
· If result of passion = manslaughter (deference to frailty of human nature)
· To what extend must passions be aroused?  reasonable, adequate provocation
· Question of fact, should be decided by jury on case-by-case basis
· Reasonableness of cooling time: significant lapse of time between provocation and killing renders provocation inadequate as matter of law, removing potential for mitigation
· Three elements: (1) heat of passion, (2) legally adequate provocation (for jury to decide), (3) absence of cooling time
· ordinary person driven to passion standard

Matter of Law v. Matter of Fact
	Maher is less restricted than five Girouard categories – lets it go to the jury

Sexual infidelity as provocation:
Peacock - Kills unfaithful wife and gets 18 month manslaughter term
· ML amends law in response – infidelity not adequate provocation
State v. Simonovich - D kills wife after she admits and taunts about past adultery
· Held: no manslaughter instructions because had not discovered her in very act of intercourse
Dennis v. State - Sees wife in sexual act and kills the man
· Held: instructions on potentially legally adequate provocation bc found in act
State v. Turner - Woman shoots unfaithful man
· Held: no manslaughter instructions bc not technically married

Homosexual advances as provocation: some allow, but many say insufficient as MoL

Cooling Time – significant lapse of time renders provocation inadequate as MoL (so no manslaughter instructions); can sometimes be overcome by “rekindling”; very constrained under common law
U.S. v. Bordeaux
· D at party and told White Bear raped his mother, which was confirmed; in evening beats him, and then later returns and kills him
· Held: no manslaughter instructions bc fatal act committed well afterwards (not in heat of passion)
State v. Gounagias - Deceased commits sodomy on D, brags about it; D taunted & kills D
· Held: Event actually occurred two weeks earlier, so no rekindling
Commonwealth v. LeClair - Man suspects wife of infidelity; finally confirms it and then kills her
· Held: prior suspicions provided adequate cooling time; no manslaughter instructions
State v. Berry - Provoked D waits in woman’s apartment for 20 hours before killing her
· Held: yes, manslaughter instructions bc passage of time aggravated rather than cooled

Nonprovoking Victims and Provoking Defendants
State v. Mauricio (misdirected reaction)
· Bouncer ejects D; D decides to kill him; Follows wrong person home and kills that person
· Held: Manslaughter instructions should have been given; He was still provoked, he just got the wrong person—look at culpability.

Rex v. Scriva – father sees driver injure daughter; pulls out knife to kill driver; bystander trys to stop him and father kills bystander
· Held: No provocation defense for murdering non-provoking victims
People v. Spurlin – D kills wife after argument and then kills sleeping son
· Held: No provocation defense for murdering non-provoking victims
State v. Stewart – Similar to Spurlin, but was entitled to manslaughter if jury was persuaded that acted in emotionally aroused state (based on MPC, not common law)
Regina v. Johnson - D threatened and insulted Roberts, Roberts responded by pouring beer over D’s head, pinning him to a wall and punching him. D drew knife and fatally stabbed Roberts
· Held: provocation instruction allowed, even though he started it (Trial court originally held that it was unavailable, not all American jxs agree with appellate)

Rationale for Provocation Defense
1. Justification: what you did is justified, so no punishment (like Self-Defense); Treat perpetrator as fully responsible but acknowledge that victim contributed in some way to the wrongdoer, so his act was not entirely wrong
2. Excuse: concession to human frailty (like Duress); Condemn what perpetrator did and forgive him merely because of his reduced volitional capacity—frailty of human nature
a. Provocation usually thought as excuse
Policy against provocation defense:
· Reasonable people do not kill no matter how much they are provoked
· Problem with applying reasonableness standard to provocation: no matter how you define a reasonable person it describes a law-abiding citizen, and someone on trial from being provokes is not a law-abiding citizen
But, consider: People v. Nessler
· Mother kills man who sexually abused her son
· Held: manslaughter

2. Extreme Emotional Distress (EED) (MPC) (much broader than common law)
The Test: whether D acted under the influence of EED for which there is a reasonable explanation or excuse, to be determined from the viewpoint of a person in D’s situation UTC as he believes them to be
1. Extreme Emotional disturbance (subjective)
2. Reasonable explanation/excuse (from perspective of D) (objective)

· Purposefully mushy – allows for sufficient flexibility
· Blindness, shock from traumatic injury, and extreme grief may acceptable
· Idiosyncracies may not
· Whether EED was reasonable is a question for the jury, as a matter of law
· Issues:
· Culture? People v. Zhang – Man kills gf when she admits that she is a prostitute; Chinese concept of face
· Held: Conviction of murder affirmed; Chinese culture evidence irrelevant
· Battered Women? State v. Mclain – Woman in bad relationship snaps after nine years and kills the man
· Held: BWS irrelevant
· Mental Disorder? State v. Klimas – D kills wife after trouble in marriage; says he has “psychotic depressive illness”
· Held: psychiatric evidence irrelevant

Differences with traditional provocation defense:
· No specific act of provocation
· Sufficient if D was acting under EED 
· MPC covers more than just rage, other emotional distresses may also apply
· More subjective viewpoint: may allow jury to consider culture or BWS
· No cooling time limitation
· Focus not on a specific reaction, rather on emotional disturbance
· Words alone may be sufficient (Walker)
· Diminished capacity is considered
· Mistaken victim

Casassa
D and deceased date for a while; she breaks it off; he can’t handle it (suffers severe emotional stress); he eavesdrops and hides in her apartment; brings her a gift, which she refuses  Stabs her death and submerges in bathtub
· Rule: Mitigation if D acted under influence of EED (subjective) for which there was a reasonable explanation or excuse (objective/subjective: the reasonableness of which is TBD from viewpoint of a person in D’s situation UTC as D believed them to be) (Broadens Heat of Passion doctrine)
· Action influenced by EED is not necessarily so spontaneously undertaken—significant mental trauma may affect D’s mind for a substantial period of time, simmering before coming to the fore (subjectively, D met EED standard, but his explanation was not reasonable—didn’t satisfy objective part)
· Held: Excuse offered by D was so peculiar to him that it was unworthy of mitigation
· Met Prong 1 (EED), but not Prong 2 (objective standard)
State v. White – trouble marriage; wife struggles to make mortgage payments after divorce; goes to work and hits him with car
· Held: EED defense may be based on mental trauma acquired over sig period of time (does not have to be in reaction to triggering event) – has been “simmering”
State v. Elliot – Suffers fear from brother; one day goes to brother’s house and kills him
· Held: Murder conviction reversed; Did not need to be committed at “hot blood” stage
Boyle v. State – D shot and killed partner who was sick and in extreme pain – mitigation appropriate?
People v. Walker – Supplier stops supplying Walker with drugs; gets in fight at restaurant  shoots and kills supplier
· Held: No EED defense

D.P.P. v. Camplin (Partial Individualization) - 15yo kills older man who sexually abused him and was taunting him
· Held: House of Lords: when considering the gravity of the provoking words, reasonable man should be assumed to share accused’s characteristics as would affect gravity of provoc to him
· For self-control, apply standard of person having self-control of an ordinary person of the age/sex of accused
	a. for age, HoL said cannot expect young people to have same as older people
	b. for gender, gives no explanation for indiv standard of self control
	c. is it feasible?
		Regina v. Smith (Morgan)
· Depressed alcoholic kills friend who stole from him
· Held: jury should be left to decide whether some characteristic of accused would make it unjust not to take into account
· Criticized as an evaluative free for all
	d. Return back to Camplin from Smith (Morgan)

UNINTENTIONAL KILLINGS
We punish risk creation differently than intentional/knowing homicide

B. Involuntary Manslaughter (Recklessness)
Commonwealth v. Welansky (Massachusetts) 
· D owns a nightclub and has exit doors blocked off; waiter boy lights a match and starts a fire
· Rule for Involuntary manslaughter = wanton or reckless conduct - intentional failure to take such care in disregard of the probable harmful consequences to them or of their right to care; cannot escape imputation if an ordinary normal man under the same circumstances would have realized the gravity of the danger
· If conscious of the risk of grave danger, then he’s guilty (of recklessness), regardless of what an ordinary man would’ve realized the grave danger or not
· MPC: this would be recklessness (manslaughter)
· If not conscious of the risk of grave danger, he is guilty if an ordinary person would have realized the grave danger UTC
· MPC: this would be negligence (negligent homicide) (two standards encompassed into one crime in MA)
· Held: enough to prove that death resulted from his wanton or reckless disregard of the safety of patrons in the event of fire
· Court held that even though D was apparently unaware of the risk at the club and was not even present when the fire occurred, he was grossly negligent in its operationinvoluntary manslaughter
· TAKEAWAY: Doubling up on MPC Recklessness & Negligence (subjective and objective)
Rex v. Bateman: for criminal negligence, must go beyond a mere matter of compensation between subjects and show disregard for the life and safety of others as to amount to crime against the State
State v. Barnett: for involuntary manslaughter in most states, must prove gross negligence or recklessness
Dickerson v. State: D drove his car into another and killed its drunk driver who had stopped the car with its lights off in the middle of the road
· Held: contributory negligence is no defense to manslaughter
People v. Hall (MPC version)
D, a ski expert, skiis down mountain, going very fast and not in control, collides with man and kills him
Originally charged with manslaughter; appeals on basis that actions did not rise to requisite level of danger rqd
· Rule: MPC manslaughter: recklessness (conscious disregard of a substantial and unjustifiable risk)
· Substantial: skiing is not usually a risk, but Hall’s excessive speed, lack of control, and improper technique for bumps significantly increased both the likelihood that collision would occur and extent of injuries that could result
· Unjustifiable: Hall was serving no other interest other than his own enjoyment
· Held: Reasonably prudent person could believe that Hall consciously disregarded a substantial and unjustifiable risk by skiing the way he did
· Eventual outcome: jury held only negligent homicide
C. Negligent Homicide (Gross Criminal Negligence) (just MPC)
· Note: MPC creates just two crimes: Manslaughter and Negligent Homicide 
· Conscious disregard of a substantial and unjustifiable risk
· Just more than civil negligence
D. Negligent Homicide (Civil Negligence)
State v. Williams
· Couple fails to take baby into the doctor; baby dies of abscessed tooth that became gangrenous; they were afraid state would take their child away
· Rule: Ordinary/Civil Negligence (low standard); ordinary caution – what reasonably prudent person would exercise under the same/similar conditions
· Nobody thinks they knew – no subjective culpability
· Minimum standard of care
· Question: when the duty to furnish medical care was activated
· If activated after it was too lateno proximate cause
· If ordinary person would have deemed it necessary to call a doc earlierproximate cause
· The child died as a proximate result of their actions; could have been saved in first 5 days of infection  sufficiently put on notice of baby’s symptoms; could have brought him in on time
· Held: Guilty under ordinary negligence
· Note: WA statute has now changed to require recklessness or criminal negligence, not just ordinary 

Individuation and Capacity
Support for Punishment absent Subjective Awareness
· Holmes: Objective standards are good for public safety benefits (if good for torts, good for crim)
· MPC – keeping negligence gives people extra motive to act with care
· Pillsbury – culpability should depend on the drivers’ reasons for perceptive failure, not on failure itself
Criticism of the Objective Standard
· Should be applied considering D’s ability to actually comply with it
· Should be based onw hich they were capable UTC and according to their personal knowledge and abilities
MPC rejects a fully individualized standard; just has “what a reasonable person would do in the actor’s situation”
	Situation is ambiguous; similar to provocation

State v. Everhard
· Low IQ girl smothers baby after giving birth in a blanket bc she thinks it’s dead
· Held: Reversed conviction for involuntary manslaughter bc low IQ and accidental nature did not prove culpable negligence
State v. Patterson 
· Low IQ babysitter withheld water from boy to prevent bed-wetting; boy dies of dehydration
· Held: Criminally negligent homicide – cannot consider D’s diminished mental capacity bc objective standard
Walker v. Superior Court
· D’s four yo daughter gets sick and D treats with prayer; child dies
· Held: manslaughter; criminal negligence evaluated on objective standard; should she be convicted of negligent homicide instead?
Issue: Is religion part of actor’s situation? 
	Situation tends to be more about physical capacity (courts likes things that are easier to measure)
	Not personal traits
But, First Amendment? – criminal law trumps; can’t create a loophole bc of the implications: would have to figure out which religions count and which ones don’t

VIII.  Rape

**SEE CHART**
Act: Force, non-consent, resistance
Intent: MR wrt Non-Consent (+MoF)

Pre-Reform
· Force: serious physical force/threat of SBH, more than required to have sex
· Non-Consent: shown by resistance to force or reasonable fear
· Subjective state of mind typically not enough for non-consent
· Resistance: Physical resistance required to show that force was used (Alston)
· Rusk: evidence of resistance by reasonable fear of SBH
· In some states, resistance is included among the formal statutory elements, but more often resistsance has been read into the statutes as a req someohw implicit in the elements of force or non-consent
Reform:
· Force: just the force necessary/inherent to the act, penetration, victim need not resist
· Include intellectual/moral/psychological/emotional force
· Non-Consent: now consent = affirmative permission
· Totality of circumstances: verbal resistance, other behavior that also makes unwillingness clear
· No means no: verbal resistance alone can be non-consent
· Everything other than yes: all words and actions that do not express verbal permission
· Defective consent:
· Maturity: age, mental retardation
· Incapacity: drugs, alcohol
· But no liability for incapacitated condition short of unconscious if 3rd person drugged the victim
· Resistance: no resistance necessary (MTS)
Issue: what is fair to both sides?  Feels like a zero-sum game “What happens when a woman is raped, but not by a rapist?”
Note: ALI is changing MPC closer to college campus violation behaviors

Act Requirement: 
State v. Rusk
· Rusk meets Terry at a bar, asks for a ride home, they park and he takes her keys, tells her to come inside
· Tells her she can’t leave, undresses her, they have sex, during which she starts crying (he chokes her); she asks if she does this for him if he’ll let her go without killing her
· Force is essential element of rape – to warrant a conclusion, must ve force or resistance was overcome by force
· To establish non-consent: force + resistance (resistance is evidence of non-consent)
· No resistance = consent
· Lack of consent established through proof of resistance or by proof that victim had reasonable fear
· Fear must be reasonably grounded in order to obviate need for proof of actual force
· Held: conviction upheld. Fear of victim (in an area of town she was not familiar with, had no escape, etc) was sufficient to establish non-consent + light choking
· Dissent: prosecution did not prove force element beyond reasonable doubt: not enough evidence to indicate force, then we look to fear, but there was nothing on D’s part to suggest he did anything so as to instill fear that her fear would have been reasonable
State v. DiPetrillo
· 19yo stays late at work; boss solicits for sex; she tells him repeatedly to stop; stands over her chair; digital penetration
· D says can’t use State v. Burke (policeman) bc pscyhological coercion is unque to that fact pattern and only applies to police officers, not bosses
· Force or coercion must be based solely on physical force (modicum might not be enough)
· Held: Not willing to extend Burke analysis here of implied threats when in context of employment relationship
· Remanded for trial to see if D was guilty only under the modicum of physical force
· Force had to be enough AND the right kind of force (“must be based solely on physical force”)
State v. Alston
· D and victim live together for six mos; she breaks it off and he runs into her at school; threatens to “fix her face” and that he has right to sex one more time; pulls her up, undresses her, pushes legs apart
· Held: No rape; no consent, but element of force not established (must show resistance)
State v. Thompson
· HS principal tells victim she must have sex with him or he won’t graduate her
· Statue: no consent = compelled by force or by threat of imminent death, bodily injury, or kidnapping to be inflicted on anyone
· Force held to mean physical compulsion, use or immediate threat of bodily injury 
· Held: Force means “physical compulsion, use of immediate threat of bodily harm, injury  no sexual assault charges
· Reluctant to stretch definition of force to include intimidation, fear, apprehension
Commonwealth v. Mlinarich
· 14yo goes to juvie; D takes her in and threatens to send her back if she doesn’t have sex with him
· Force and forcible = physical force or violence or threat thereof sufficient to prevent resistance by RPP—anything less would extend culpability too far
· Held: No rape
· Dissent: Force has more than one plain meaning
· Reform: Legislature rewrote statute to broaden according to the dissent—“compulsion by use of physical, intellectual, moral, emotional, psychological force, either express or implied”
State v. Lovely - D hired a drifter to work at liquor store, began paying rent on man’s apt, invited man to move into D’s home where they began sexual relationship
· Drifter tried to later break off relationship and D threatened to stop paying rent, get him fired from job
· Rule: felony to coerce submission to sexual penetration by threatening to retaliate against the victim
· Conviction upheld.
U.S. v. Kozminski
· Statue: crime to knowingly and willfully hold to involuntary servitude (involuntary undefined)
· D’s force mentally disabled persons to work in oppressive conditions
· Held: SC reverses holding that statue extended only to physical/legal compulsion
· Congress overturns and creates Trafficking Victims Protection Act
U.S. v. Monsalve
· Victimes came to US illegally to work; told had to repay smuggling fee through prostitution; took their documents and said they would deport them if didn’t cooperate
· Held: convicted under TVPA
State in the Interest of M.T.S. (leader in reform)
· MTS staying in victim’s house; previous contact – teasing, saying he would come up to her room to visit; comes up one night and sexual penetration occurs (victim says she was asleep, D says she was awake); she stops in the middle of it, slaps him, tells him to leave, and he does
· Held: Any act of sexual penetration engaged by the D w/out the affirmative and freely given permission of the victim to the specific act of penetration constitutes the offense of sexual assault
· Consent: now must have affirmative or freely given permission (by words or actions UTC)
· Absence of resistance no longer enough to defeat a finding of rape
· Legislative intent: reasonable people do not engage in acts of penetration without permissionso it is unlawful to do so
· Role of jury now: only to decide whether D’s belief that alleged victim had freely given affirmative permission was reasonable
· Shift: victim behavior that is important is no longer non-consent (P had to prove), but affirmative behavior indicating authorization (D has to prove)

** Force extrinsic to sex would reintroduce the resistance requirement
	(bc need to show resistance to prove extrinsic force – force implicity demands resistance req
If don’t want a resistance req, then left with just sex
	Problem becomes consent

Compare: 
Affirmative Consent 				
· D has to find evidence that expressed consent in some way
· Must find “I wanted to”
Nebraska/NY statutes:
· Victim must find non-consent
· Must find “I didn’t want to”
· Burden is on victim
· Weak resistance requirements
· This is really the traditional model – not really reform JXs – just making it easier to prove
State v. Gangahar
· Undercover police woman poses as a job applicant; manager takes her into hotel room, begins to kiss/fondle; woman pulls away and tells him to stop
· Held: court of appeals reverses conviction of sexual assault – jury could have concluded conduct did not make it reasonably known to Gangahar “no did not really mean no”

Note: defective consent – involuntary intoxication (range you would expect to see – same spectrum)
State v. Haddock
· Statute: if “rendered substantially incapable of either appraising the nature of his or her conduct, or of resisting the act” 
· Drinking heavily, collapses on his bed, he has sex with her
· Held: Reversed conviction for rape; statute not for protecting vicitms who voluntarily became incapacitated
People v. Giardino
· 16 yo becomes tipsy and actively engages in intercourse
· Held: Intoxication could invalidate consent when not physically incapacitating, but focus should be on effect of intoxicants rather than victim’s powers of resistance
· Two ways to formulate to jury
State v. Al-Hamdani
· D convicted on basis that BAL of .15 sufficient to render victim incapable of consent

Mens Rea

In Pre-reform, always strict liability
Now, Knowledge, recklessness, negligence?

Commonwealth v. Sherry
Nurse went to a party with three docotors, one which she knew; Significant interactions, sexual advances during the party and they took her from the party to one of their homes; Each had intercourse with her seperately; She verbally protested, but no physical resistance; Ds claim that they thought she consented
· Rule: sexual intercourse with victim by force against
· Victim not required to use physical force to resist—any resistance is enough when it demonstrates that her lack of consent is “honest and real”
· Ds requested instruction that knowledge was mens rea requirement, and that they made a good-faith, subjective MOF, court responded that NO ONE EVER has held that knowledge is the mens rea requirement for rape
· Held: court does not need to decide whether non-consent element is SL or negligence bc D’s didn’t request that instruction
· “When a woman says ‘no’ to someone, any implication other than a manifestation of non-consent that might arise in that person’s psyche is legally irrelevant, and thus no defense. Any further action is unwarranted and the person proceeds at his peril.”
· Policy: no social utility in establishing a rule defining non-consent on the basis of subjective (and wishful) view of the more aggressive player in the sexual encounter

Ds want it to be knowledge, buc under knowledge, any mistake would be fine – wouldn’t even need to be reasonable (any mistake would exculpate)

Commonwealth v. Fischer
18yo college freshman had consensual sexual relations with a girl in his dorm; a few hours later, they go back up to his dorm, where this time, it was allegedly non-consensual; D said he really believed that it was consensual, especially considering the earlier encounter
· Rule: Compulsion by use of physical, intellectual, moral, emotional, or psych force, either express or implied
· D requested MOF instruction under post-reform statute with new kinds of “force”
· Held: conviction affirmed; MoF not a defesnse when traditional kind of physical force was used – standard is SL

Under expanded force = negligence
Affirmative consent is moving towards recklessness standard (only way to keep fair for Ds)
MR is safeguard when shifting burden to D
	So, at least negligence, but maybe even recklessness
Analyze it both ways in essay?

Mistake as to Consent:
Commonwealth v. Simcock – subsequent acuaintence rape case; trail judge says no defense for reasonable mistake (similar to stat rape); told jury that “a belief that the victim consented would not be a defense, even if reasonable.”
Commonwealth v. Lopez – says no MoF defense on consent issue (prosecution still needs to prove D used force, subjective culpability is therefore present in actions of force
Tyson v. State
· Rapes woman took to his room; says she was terrified, tried to fight him (he says he thought otherwise)
· Held: His flat denial would negate an element of the crime (force) and challenges woman’s credibility, but does not support giving of a MoF instruction

IX. Causation
Not all crimes have this issue – only those that criminalize a particular result (i.e., homicide, arson)
Idea: Did D cause the result?
Causation is an implicit element that criminalizes a particular result

*Do not confuse Causation with MR – causation has nothing to do with what D was thinking

General Rule:
	1. But-for (actual cause) AND
	2. Proximate Cause (must have a significantly close relationship to the harm)
i. Touchstone is foreseeability – super low standard
1. Prox Cause Test: A possible consequence that reasonably might have been contemplated
ii. Exclude extraordinary result (Acosta)
iii. Intervening cause (Arzon – “need not be sole and exclusive factor”)
iv. Triggering Cause (Warner-Lambert, Welansky)
1. Stronger test: not just harm, but also triggering cause (not all courts demand this)
2. Triggering cause: match – was this foreseeable? Argue both sides
v. Vulnerable victim – D takes victim as he finds him
vi. Is medical malpractice foreseeable? If so, doesn’t defeat causation
vii. Transferred Intent
People v. Acosta
· Leads cops on a high speed chase; driving incredibly dangerously; helicopters join in to spot him; At direction of CM pilot, Newport pilot moves forward and descends; Shortly after CM pilot comes up behind Newport and collides with it; 3 helicopter operators die as a result of the crash
· Held: Proximate cause; but no malice bc not enough evidence that D consciously disregarded the risk to the helicopter pilots (so absurdly unlikely, not even really enough for reckless manslaughter)
· Whether the death of the helicopter pilots was foreseeable, even though it had never happened before
· Prox Cause Test: A possible consequence that reasonably might have been contemplated
· Foresight: “the common sense of the common man as to common things”
· Does not rely on D’s state of mind, but focuses on objective conditions
· Here, result was not highly extraordinary, just bc never happened before does not mean it wasn’t a possible consequence
People v. Brady
· D recklessly starts fire (spreads to his meth lab) and pilots killed when one aircraft deviated from flight pattern
· Held: convicted of causing both deaths bc reasonly foreseeable (espesh bc location of low altitude fire)

Ever make sense to treat conduct as a legal cause even though it is not a factual cause?
	State v. Montoya
· Private bodyguard shot and wounded by Lowery; Montoya, one of shooter’s associates, drove victim to secluded area and leaves him there to die
· Testimony says immediate med attention “could have” saved life
· But necessary element is that D caused death – must prove beyond a reasonable doubt that, but for M’s actions, would have survived
· Did not show but for cause beyond a reasonable doubt
	State v. Muro
· D came home and finds out husband fractured daughter’s skull; D waits four hours before getting help and daughter dies later that night
· Held: state proved only the possibility of survival with earlier treatment but no but-for causation beyond a reasonable doubt

People v. Arzon
D intentionally starts a fire on 5th floor of abandoned building; firefighters responded and tried to get it under control, but could not do so; decided to retreat, but enveloped in smoke from another independent fire on the second floor; firefighters die
D says murder requires a causal link bw underlying crime and death
People v. Kibbe (truck is like the second fire (foreseeable that coud’ve been killed by truck))
· Held: affirmed murder conviction where D’s abandon helplessly intoxicated robbery victim on subfreezing temps even though actually killed by an oncoming truck
· Sufficiently a direct cause and not necessary that ultimate harm be intended by actor (only must be reasonably foreseeable)
But, 
People v. Stewart
· Victim operated on stab wound caused by D; doctor does unrelated surgery at the end and he dies
· Held: possibility that death resulted from a factor could not be ruled beyond a reasonable doubt (would have survived in all likelihood without excess surgery)
Held: Yes, causal link; D’s conduct need not be the sole and exclusive factor in victim’s death; just indisensable link
· Liable if conduct was a sufficiently direct cause of death and ultimate harm is something which should have been foreseen as being reasonably related to his acts
· Second fire is irrelevant
· D placed deceased in a vulnerable position

People v. Warner-Lambert (narrows in on proximate cause – “immediate triggering cause” needs to be foreseeable) (Whole thing needs to be foreseeable all the way down)
· Corporation has two potentially explosive substances in factory and had been warned by insurance; at time of accident had not been elimiated; but apparently no proof of what triggered explosion
· Held: Evidence not legally sufficient to est foreseeability of immediate, triggering cause of the explosion
· They don’t know what caused the explosion  so not foreseeable
· Stronger test: not just harm, but also triggering cause (not all courts demand this)

Vulnerability of the victim. You take the victims as you find them.
People v. Stamp
· Robbery victim has coronary disease and dies of fright
· D guilty “liability not limited to those death which are foreseeable…Robber takes his victim as he finds him”
State v. Lane
· Punches guy once in the face, rescue squad says he’s okay; dies two days later due to brain swelling
· At trial, convicted of misdemeanor manslaughter under unlawful act doctrine

Is medical malpractice foreseeable? Generally, doesn’t break the chain of causation; always a foreseeability Q; some say take it up with the jury
· Regina v. Cheshire – only if original wound not an operating cause anymore
· Many find initial assailant liable even if there was sig med error, but some disagree
State v. Shabazz
· Stab wound victim dies when hospital messes up on treatment after surgery
· Held: no evidence allowed on hospital’s negligence; D still liable even though hospital’s gross negligence may have been a contributing factor of death
United States v. Main
· Car crash victim dies after high speed chase bc officer chooses not to remove him (afraid would cause more damage)
· Held: this evidence allowed to go to jury
· Note: don’t let Stewart make you think it is about med mal, it is about foreseeability

Transferred Intent. Not really proximate cause…
Lucky means to shoot X. He killed Unlucky by accident. His mens rea is probably negligence, but courts don’t let you off that easy. You’re intent for X is transferred to Lucky’s death. Sorry :(
· D’s intent to kill Lucky is “transferred” to his action that killed Unlucky
· Cause the blameworthy result, an unlawful killing
· MPC convicts as well (2.03(2)(a))
· Can transferred intent get “used up” if also kills one intended to?
State v. Contua Ramirez
· Means to hit wife, but hits kid instead
· Held: convicted of intentionally hitting kid
X. Defenses
· Justification and excuse negate culpability when all elements are present
· Justification: self defense; Excuse: insanity, duress

I. Justification – lesser harms, necessity; Focuses on the act, not the actor

A. Self Defense – 
Four Prong Test: 1) threat of death or SBH 	2) imminent 		3) subjective belief 		4) objective reasonableness (individuation issue – on the on the one hand…)

· Justification if in fact D was threatened
· Excuse if D believed he was threatened, but was actually not
· Requires any threat to inflict GBH, even if the harm night not be life-threatening to justify self-defense
· Person is deemed to use deadly force whenever s/he knowingly creates a substantial risk of inflicting GBH (e.g., shooting in the direction of people)
United States v. Peterson
· Must have necessity for self-defense and no other alternative
· Must be a threat, actual or apparent, of use of deadly force (unlawful and immediate)
· Defender must believe in peril of death or SBH and response was necessary
· Belief must be honest as well as objectively reasonable in light of surrounding circumstances
People v. Goetz
· D gets on train with four black youths; one of them walks up to D and says “give me five dollars”; none of the youths displays a weapon; D responds by shooting all of them with an unlicensed gun
· Issue: Was prosecutor correct to tell jury that reasonableness as an objective belief, rather than subjective 
· Held: Yes, correct to have said objective
· Allowing a person to justify his conduct by self-defense simply because he personally believes that his actions are justified cannot be a result the legislature intended
· Then any person could kill at will if believes justified
· Therefore, “reasonableness” must be determined based upon the circumstances facing a defendant.
· Proportionality principle: use only force reasonably believed necessary
· Jury convicted for unlicensed weapon, but nothing else; held objectively and subjectively reasonable
Goetz Takeaways:
1. Self Defense requires objective inquiry as to reasonableness; includes proportionality principle – use only force reasonably believe necessary
2. Recall Trayvon Martin/George Zimmerman

MPC: how individualized is the reasonableness standard?
	MPC cares about subjective culpability; more sympathetic to honest belief being threatened

Notes on Deadly Force.
D can use deadly force in response to a threat of deadly force
1. When does a person use deadly force? – whenever knowingly creates a substantial risk of inflicting GBH; shooting in the direction of another person always qualifies (MPC 3.11(2))
a. Therefore unjustified unless can show faced a threat of force that was unlawful and serious
2. So which threats rise to that level?
a. General rule: any threat to inflict GBH qualifies, even if harm might not be life threatening.
b. MPC distingiushes use of force to prevent robbery as defense of property, not S-D

MPC: Subjective-objectivity standard. It is more sympathetic to honest unreasonableness. Not influential on statutory reform.
	“Whether the D’s conduct “involves gross deviation from the standard of care that a reasonable persou would observe in the actor’s situation”
People v. Carrillo – jury allowed to determine the reaction of a reasonable person who had had same experience in the past
People v. Romero – Hispanic culture of paternalism, honor, and street fighters not considered by jury where D stabbed and killed a person who had endangered his younger brother
People v. Maggio – homeless man asks elderly woman for $5; she kills him believe that she is going to be mugged; suffers from acute neurotic fears cannot be considered as part of “actor’s situation”
MPC creates Grades: Pure objective reasonableness. Creates grades as to the nature of the mistake:
· Guilty
· Imperfect Self Defense → just mitigates
· Negligent Homicide (MPC)

Mitigation:
Imperfect self-defense: kills subjectively believing it to be necessary, but is grossly unreasonablelacking malice for murder, so convict of voluntary manslaughter
· Justification approximates actor’s culpability closer to that of person whose negligence causes death
· MPC: person who kills in honest but unreasonable belief in need to kill would be guilty of only negligent homicide
· Defense available for subjective belief
Zimmerman: prosecution has to prove beyond reasonable doubt D was not justified in using self-defense

Hypo: Dragon gets shot as she is flying around LA. 
· Is there a  threat of death or serious bodily harm? Could be yes could be no, is it Smaug or like the dragon from Shrek?
· Is it imminent? Maybe…. 
· Is she honestly scared? Again, depends on the type of dragon.
· Is it reasonable? → be sure to spot the subjectivity problem and cite Goetz (can’t individiate)
· straight up reasonable person or reasonable dragon????
State v. Kelly (Battered Woman Syndrome)
· BWS: one who is subjected to forceful physical/psychological behavior by a man in order to coerce her to do something he wants her to do without concern for her rights
· Couple must go through battering cycle at least once:
· Tension buildingacute battering incidentextreme contrition and loving behavior by battering male
· Common traits of women: 
· Low self esteem, traditional beliefs about female sex role, feelings of guilt over failing marriage, tendency to accept responsibility for batterer’s actions, hesitant to leave relationship for fear of provoking mates
· On appeal, court said expert testimony necessary to demonstrate D’s honest belief she was in imminent danger of death and this belief was reasonable
· Jury has to be sensitized to the history of the relationship (e.g., that most battered wives aren’t free to leave)
· Establish credibility of D
· Still RPP standard (objective), even with testimony
(Some courts allow BWS as subjective standard, evaluating reasonable from BWS perspective)
Note: jury must consider D’s situation and knowledge, which makes the evidence relevant, but the ultimate question is whether a reasonable person, not a reasonable battered woman, would believe in the need to kill to prevent imminent harm (jury decides, not the expert)
· Admissibility of expert testimony on BWS
· Educate jury what a reasonable person would do under circumstances
· Goes to credibility of defendant (help understand what she honestly believed
· STILL objective reasonable person standard
· Some courts go further, permit BWS as a subjective standard, evaluate reasonableness from perspective of battered woman, not reasonable person

II. Excuse – concession to human frailty
1. Focuses on the actor, not the act; does not assert that what the accused did was a good thing; seeks to show that although acts were harmful, could not have fairly been expected to do otherwise (duress, intoxication, mental disorder)

A. Duress
State v. Toscano
· Chiropractor charged with conspiring to obtain money by false pretenses; staging accidents in public places and obtaining payments in settlement of fake injuries; D claims that he was acting under duress (threats to his wife’s and his own bodily safety)
· Trial Court says threatened harm not sufficiently imminent to justify duress
· Rule: NJ has no applicable statute; guided by common law: threat must be of SBH or death; threat must be “present, imminent and pending”; and fear must be reasonable
· Future harm  duty to escape
· Not for slight injury or threat to property
· Duress not a defense to homicide
· Held: imminence and reasonableness of fear was question of fact for the jury (liberalized common law imminence requirement)
Common Law Prongs:
	1. imminent
	2. threat of death or SBH
	3. Fear must be reasonable 
		Under common law, duress is not a defense to murder (not a lesser harm like SD, just trading out – can’t pick yourself)
MPC/NJ Revision Prongs: duress available if there is a 
1) threat of unlawful force against the person 	
2) inducing fear that a reasonable person would yield to
1. Still no duress for property damage
1. Does provide duress as a defense to murder
1. Reasonableness inquiry - The smaller the crime, the more it is reasonable that someone under duress would commit it. 
1. NO IMMINENCE REQUIREMENT (however, imminence sort of falls into the reasonableness standard)
1. NJ splits the baby: allows duress to be mitigated to manslaughter
1. MPC permits both justification (lesser evils) & duress (threat from another person)
1. Toscano and MPC consider imminence one factor to be weighted (not common law)

B. Imminence
United States v. Fleming (“Mere assertions not enough”)
Forced march north and threat of being sent to the caves
Held: not imminent because it was a mere assertion of a threat (no time specified)

FLIP United States v. Contento-Pachon (“Escapability as element of reasonableness”) 
Drug Mule Swallower
Held: District Court held that it was not sufficiently imminent because he had an opportunity to escape. Court of Appeals said WRONG – Escapability as an element of reasonableness


III. Intoxication (not a stand alone defense)
General Rule: When might voluntary intoxication be a defense to mens rea? (i.e. when will it be admissible evidence?)
1. When the requisite MR is purpose or knowledge (specific intent), but not when it’s recklessness or negligence (general intent)
1. Specific intent: intent to do some further act or achieve some additional consequence—consider intoxication
2. General intent: when crime consists of only the description of a particular act, without reference to intent to do a further act—intoxication not considered as mitigating factor
· the general idea that you are conscious of something, and you could argue that you are conscious of something when you are drunk, so therefore it is not allowed as a defense in this situation.
· Intoxication inhibits your formulation/brain process required of specific intent. General intent doesn’t care so much about subjectivized thought processes and more about risks and reasonableness.
· Alcohol doesn’t affect simple-goal directed behavior, just ability to exercise judgment about social consequences of acts or controlling impluses
People v. Hood
· Very drunk D resists arrest, gets officer’s gun, and shoots him in the legs
· Held: No, intoxication is not a defense
1. Refused to treat assault as “specific intent” crime for purposes of admitting intoxication evidence, even though assault is an “attempt” which is usually treated as specific intent
a. Intoxication policy trumped formulas about mens rea categories
2. CA legislature – intox admissible only on specific intent MR, not depraved indifference

XI. Attempt
I. Intent Requirement (2 versions)
1. Smallwood/common law: specific intent required for attempt
Specific intent, in attempt: PURPOSE, not knowledge
· Even when some lesser mens rea would suffice for conviction of the completed offense
· Mens rea requirements of crimes and their respective attempt crimes do not always match
· Explanations for requiring specific intent:
· Linguistic: you cannot attempt to do something without intending to succeed or do it
· Moral: one who intends to commit a crime but fails does a greater moral wrong than one who does so recklessly or negligently
· Utilitarian: intent is not to show that the act was wicked but that it was likely to be followed by hurtful consequences (Holmes)
2. MPC/some states: whatever intent is required for the substantive offense

II. Act Requirement (3 versions)
1. Dangerous proximity test (Rizzo – attempt v. mere preparation) (so close!)
· An act, done with intent to commit a crime and tending but failing to effect its commission, is an attempt to commit that crime
· Only those acts so near to accomplishment that in all reasonable probability the crime itself would have been committed, but for timely interference
· Built into test that time to turn around has already been passed
2. Equivocality Test/Res Ipsa Loquitur - how clearly D’s acts bespeak his intent
· If the act is at all equivocal, no attempt
· Criminal attempt is an act which shows criminal intent on the face of it
· Harder test to prove
· Act test, NOT intent (it’s so clear, that the act could not have meant anything else)
· Built into test that time to turn around has already been passed
3. MPC: intent + “substantial step” “strongly corroborative” test “voluntary and complete” – MPC
· 1. D must have been acting with the kind of culpability otherwise required for the commission of the crime which he is charged with committing
· 2. D must have engaged in conduct which constitutes a “substantial step” toward commission of the crime (conduct strongly corroborative of the firmness of D’s criminal intent)
· Broaden scope of liability, lesser standard to meet than other tests
· Shifts focus from what remains to be done to what has already been done
4. Issue: abandonment defense
	MPC needs abandonment defense to plug the hole, since it’s easier to prove attempt
	Most common law JXs don’t have this defense bc don’t really need it

Specific Intent Required for Attempt.
Smallwood v. State (if under MPC, would need to go through all MRs for murder)
· Rape convict being tried for intent to murder because he had AIDs
· Rule: “the required intent in the crimes of assault with specific intent to murder and attempted murder is the specific intent to murder
· An intent to kill may be proved by circumstantial evidence:
· Test: PURPOSE
· 1. Consider the magnitude of risk to which victim was knowingly exposed
· 2. Explicit statements demonstrating intent to infect victims or actions demonstrating such an intent or excluding other intents
· Here: no evidence that AIDS is a probable result to the same extent death is probable result of shooting gun at someone’s head (Raines – knew he was firing at someone’s head)
· Raines had a high risk of death, therefore can infor this is the result he wanted
· Didn’t state, “I’ll give you AIDS” or commit acts to actively conceal HIV status (like lying, Hinkhouse)
· Permissible to infer one intends the natural and probable consequences of his act
· Held: No – attempted murder

Takeaway from Smallwood: specific intent = purpose, relationship bw likelihood and inference wanted it to happen (common sense – nobody would do it otherwise, inferences from behavior)
Problem with police waiting for the attempt, so some legislatures create gap-filling crimes
	Burglary – crime to preopare to commit crime that we’re actually worried about
	Stalking is also a preparatory crime

State v. Jones
· Shot at house full of people; convicted of murder of the person actually killed, but acquitted of attempted murder those he wounded
· Held: murder for the death, but acquittals on counts of attempted murder for those wounded
· Attempted murder requires specific intent to kill (purpose)
· Murder conviction upheld bc knowing that an act has a high probability of killing someone is sufficient for murder (knowledge)
· Not sufficient for attempted murder—must show purpose
Thacker v. Commonwealth
· Angry drunk shoots at light shining through tent when woman turns him down
· Held: Can’t be convicted of attempted murder – lacked intent to kill
People v. Thomas
· Fires three shots at man believe dto be a fleeing rapist; two hit the man; D says one of the shots fired accidentally and other two just warning
· Held: convicted of attempted reckless manslaughter

Attendant Circumstances.
Regina v. Kahn
· Completed offense of rape requires proof that D had interocurse and either knew did not consent or was reckless; Held: principles relevant to consent apply in same way in attempted rape
Commonwealth v. Dunne
· Held: convicted of assault with intent to commit statutory rape – still SL with attempt

Preparation v. Attempt/Dangerous Proximity Test.
King v. Barber
· Eagleton (last step taken) is rejected, no complete substitute though
· First step along the way of criminal intent is not necessarily sufficient and final step is not necessarily required

People v. Rizzo
· Four men intended to rob pay roll man, but had not seen or discovered where he was up to the time they were arrested (worst robbers ever…)
· Consider only those acts which are so near to its accomplishment that in all reasonable proability the crime itself would have been committed, but for timely interference.
· Held: No attempt – not close enough
Commonwealth v. Bell
· Undercover officer posing as prostitute offers for $200 to allow sex with her four yo
· Arrested before seeing the child, knowing the location of the child, and paying for it
· Held: Yes solicitation, no on attempted rape (no dangerous proximity)

Note on the Interaction between Proximity and Abandonment/Renunciation
One reason for keeping threshold pretty high is to give D opportunity to repent or change mind
	Way to avoid this is to recognize abandonment (renunciation) as a complete defense
Abandonment is an affirmative defense – does not undo attempt crime
	Under MPC, this is needed, since it is easier to prove attempt (but note burden shift)
People v. Johnston 
· enters gas station, pulls gun, only $50, says “JK, forget about it”
· Held: No renunciation defense
People v. McNeal
· Forces girl from bus stop into house to rape her; he changes his mind after she pleads for him not to; says he’s sorry and will never do again
· Held: No defense – only didn’t do it bc of victim’s “unexpected resistance”
Ross v. State – same facts supra but found abandonment defense (of his own volition)

Subjectivity problem with evaluating intent & likelihood.
McQuirter v. State
· Black man follows white woman through neighborhood; denies doing anything; Sheriff testifies otherwise 
· Held: Yes, attempted rape - Consider social and racial mores…
People v. Miller (CA 1935): D threatened to kill J, walked toward him, stopped to load the rifle, but never lifted the gun to take aimmurder conviction reversed
· Rule: Equivocality test
· Held: so long as the equivocal quality remains, no one can say with certainty what the intent of D is

MPC Attempt (compare with Rizzo).
United States v. Jackson
· 3 Ds conspire to commit armed robbery; in the car, have shotgun, shells, mask materials, handcuffs; false cardboard license plate; few blocks away from bank, but detect agents, so don’t go through with it; arrested
· Held: Affirm convictions for attempted bank robbery (possessed the materials – could serve no lawful purpose)
· Mandujano Test: 
· Kind of culpability required for the crime
· Conduct is a substantial step toward comission of the crime
U.S. v. Harper
· D inserts stolen ATM card and lies in wait for repairman; basically, a bill trap
· Equivocal test: fails—not so clear that they would have or even could have completed the crime
· Held: No attempt; actions were a true commitment toward the robbery; but stage of the crime was not sufficiently close
U.S. v. Joyce
· Goes to do cocaine deal, but refuses to buy it when undercover agent won’t open the package for him
· Held: No attempt; Any intention was abandoned when he left; just a prelim discussion which 

III. Solicitation/Murder for Hire
MPC/Common law: Command, encourage, request someone to commit a crime
2 Prong Test for Solicitation when it’s NOT Attempt:
· Hiring and solicitation are not sufficient on own (mere preparation, not attempt)
· Without intent, and when not guilty of any act directly or indirectly moving toward the consummation of the crime
State v. Davis (mere preparation, important role of agent)
· D hires a man (actually an undercover cop) to kill lover’s husband for insurance 
· Paid him; had conferences to plan; at appointed plan hour, undercover cop arrives and arrests him
· Rule: authority says mere solicitation, unaccompanied by an act moving directly toward the commission of the intended crime, is not an overt act constituting an element of attempt crime
· Held: Reversed; Not enough evidence to convict
· All his actions were only preparation, did not lead directly to consumation of actual crime
· Not shown that Dill committed an act that could be construed as an attempt
US v. Church (attempt, nothing more he could have done)
· Hires hit man to kill his ex wife; pays him; approves weapon; gives detailed plans
· Hit man comes back with fake photo of the body; expresses approval; all meetings recorded
· Held: Guilty of attempted murder; took a substantial step toward commission of the crime (more than mere preparation
Note: Some states hold that solicitation is not attempt bc actor does not intend to commit the act himself

IV. Impossibility
· Legal (Jaffe) (can be defense) v. factual impossibility (not a defense)
· Legal: the thing you are trying to do is not actually a crime
· Factual: when you mess up (picking the empty pocket)
· MPC approach: circumstances as D believed them to be (Dlugash)
People v. Jaffe (legal impossibility)
· Bought cloth that he thought was stolen, but was not actually stolen goods at the time he bought it
· Issue: Whether D may be convicted of an attempt to commit the crime where it appears without dispute that the property which he sought to receive was not in fact stolen property
· Statute: A person who buys or receives any stolen property knowing the saem to have been stolen is guilty of criminally receiving such property
· Held: Reverse for D – no crime
· Pickpocket Cases – not necessary to prove that there was anything in the pocket
· People v. Gardner – conviction of attempt to commit crime of extortion upheld even though woman from whom D sought to obtain money by threat was not induced to pay by fear bc actually a cop
· D simply made an effort to purchase certain specific pieces of cloth – he believed them to be stolen but that was not true
· No crime since you can’t know a nonexistant fact (even though belief was present)
· If what a man contemplates doing would not be in law a crime, cannot be said to intend to commit the crime
People v. Dlugash (MPC approach) – (legal and factual is a bogus distinction – goes with MPC 5.01a – asks what D thought he was doing (subjective culpability))
· D shoots victim in the head after Bush already shot him; Uncertainty as to whether actually dead when D shoots him in the head or not
· Issue: Murder?  Attempted murder?
· Statute: Factual or legal impossibility not a defense
· Held: guilty of intentional murder, not attempt (elements: intentionally kill a live person)
· MPC cares about circumstances as D believed them to be 
· Jury found D not believable that he thought Geller was dead
· So, keeping this finding of fact, D must have believed that Geller still alive
· Taking circumstances as D believed them to beguilty of murder, says jury
· Appellate court: beyond reasonable doubt that Geller was dead is not proved, so he can only be convicted of lesser crime of attempted murder
· Bc convicted of murder, must have found intent to kill
People v. Rojas 
· Same facts as Jaffe, but in CA
· Held: Guilty – intent is in the mind and not relevant to externalities
State v. Smith (Factual impossibility)
· D in county jail tested positive for HIV. During altercation with several guards, D spat in officer’s face and bit his leg. 
· Medically impossible to transmit HIV by spitting or biting
· Held: as long as D believed it possible to infect officer and intended to kill him, he is guilty of attempt
US v Berrigan
· D imprisoned and smuggles out letters from jail; warden actually knew and let courier go through with it to catch him
· Held: No conviction bc unbeknownst to prisoner, actually accomplished with know/consent of warden
US v. Oviedo
· D sells what claims is heroin; turns out not to be herion
· Held: Not guilty; In order fo D to be guilty, the objective acts performed mark the D’s conduct as criminal in nature

XII. Aiding and Abetting
vicarious liability theory for substantive offense – not a stand alone crime
	Guilty of crime other preson committed through the theory of liability
		Principal/accessory eliminated (all punished the same)
NOT an inchoate crime
	
1. Act Requirement - Any assistance (very light requirement)
2.  Mens Rea Requirement
Specific intent (purpose) - he must actually intend his action to further the criminal action of the principal
Three Choices:
1. Hicks – Specific Intent
2. Fountain – knowledge if serious crime
3. Luparello – Natural and probable consequence theory (expansive, though Roy sets limits)
Do you have take affirmative action to be guilty of AA

MPC: the actor must have the purpose of promoting or facilitating the commission of the crime (2.06(3)(a))
· When crime not within the conscious objectives of the accomplice is committed, he is not liable for it
· Originally wanted to reduce MR req to knowledge and bump up act req (did not bc that’s every vendor)
· Rejects Natural and Probable consequences theory

Hicks v. United States
· D with shooter; D took off his hat, slapped his horse, and told other guy to “take off your hat and die like a man”; D’s buddy then shot the other guy; Hicks and Rowe then rode away together
· Held: Not guilty; Hicks’ words do not necessarily show intent to encourage
· Must have meant to encourage; not enough that the actual effect was encouragement; mere presence is not enough
State v. Gladstone (“Dude, I’ll draw you a map”)
· Thompson hired by police to attempt purchase from Gladstone; gets to his house; Gladstone says he doesn’t have any, but tells him to go to Kent and draws him a map on how to get there
· Held: Not guilty; No nexus bw accused and party who he is charged with A&A
· Had knowledge, but No proof that he did something in association or connection with the principal to accomplish the crime (no purposive attitude)
State v. Wilson
· Intent to encourage sale where D lived with seller and when buyer hesitates over price, D says good and worth the money”
· Held: Guilty; yes, intent to encourage sale
State v. McKeown – guilty; intent where D was present at scene of sale after having personally contacted the seller for the buyer
U.S. v. Fountain 
· Inmate walking down hall with guard; walks by inmate who pulls up his shirt; reaches in and grabs knife the guy’s waistband; stabs and kills guard
· Held: Knowledge was enough (borrows from Lauria); not necessary to prove it was his puporse that the inmate kill 
· Lowers MR for more serious crimes
Criminal Facilitation – smaller, gap-filler crime; makes aid without a true purpose a separate crime with a lesser penalty than the crime aided (NY = basically, knowledge for this)

People v. Luparello
· Man tells thug buddies to find out from a guy his old lover’s location “at any cost”; Friends orignally can’t get the info; they return the next night and kill him (Luparello not present)
· Held: Guilty; Must intend to commit the crime or encourage or facilitate its commission; extended to reach the actual crime committed, rather than the planned one
· Responsible for the harms they have naturally, probably, and foreseeably put into motion
· Luparello has no purpose or knowledge; not even in his interest to kill the guy; at worst guilty of involuntary manslaughter, but here, murder (don’t care as long as set into motion and reasonably foreseeable) – group crime fear
· Objective standard; don’t have to convict actual perp
Roy v. United States (sets the limits for Luparello)
· Miller is informant who goes to Roy to buy a handgun; Roy refers him out; referral beats him up and robs him
· Held: Roy not guilty; Natural and probably consequences did not include armed robbery
· Even though might have been foreseeable, not natural and probable 
· Natural and Probable = “ordinary course of things”, not what conceivable might happen
· Stricter than probable cause

XIII. Conspiracy
Separate offense
As inchoate crime: stand alone crime
· Unlike attempt, does not “merge” into completed offense
· Aims at preparatory conduct—the agreement to commit a crime—before it matures into the actual commission of the substantive offense
Accessory/Vicarious liability: means by which individuals who agree to commit a crime are held liable for the actions of others in the group

1. Intent to agree (Lauria: knowledge not enough unless serious crime) + 
2. Agreement (Interstate, Garcia)  + 
i. need not be express—proven by circumstantial evidence
3. Overt act (unless serious crime)

How to be guilty under conspiracy theories: of conspiracy, of the substantive crime if it happens, under Pinkerton/MPC
· ADDITIONAL LIABILITY FOR CO-CONSPIRATOR SUBSTANTIVE OFFENSES
· Intent to commit substantive crime (MPC)
· PINKERTON: liable for substantive crimes committed in furtherance of conspiracy that are reasonably foreseeable consequences
· Alvarez (limits based on personal culpability)

Procedural Consequences:
8. Deems conspiracy to have occurred anywhere the crime was (can get dragged across the country)
8. Hearsay – co-conspirators out of court statements can be used; allows all kinds of evidence to come in
8. Once you’re in, you can’t magically get out (minus abandonment/renunciation doctrines)
8. SoL – lasts until all con conspirators stop acting (doesn’t start running until all stop)

Interstate Circuit, Inc. v. United States - Leading case on how to prove agreement
· Movie theatres acted together to buy films and set prices for tickets
· D told 8 distributors not to sell to theatres that sold tickets for less than 25 cents (price-fixing)
· Not enough to show that Interstate had agreement with each distributor, but govt had to prove there was agreement across other theatres (Sherman Act violation)
· Evidence: letter to distributor, behavior of other theatres
· Didn’t need to show actual agreement, just a shared understanding that the action must be done in concert
· Theatres wouldn’t individually raise prices so drastically—they would go out of business, unless their competitors raised prices too
· Unlikely and illogical that this would have happened on its own 
· Test: Can infer through nature, manner, and substantial unanimity of action (concerted action)
· Can be inferred through circumstantial evidence; express not req
Griffin v. State
· Motorist protests; officer tries to stop ihim; motorist pushes him to the ground and crowd members then assault
· Held: Yes, conspiracy
United States v. Garcia (limits Interstate)
· Crips and Bloods at a party, confrontation escalated, everyone drew weapons, but no evidence that D’s bullet ever hit anyone
· Held: No conspiracy – it’s not enough that they were just all in a gang together; they just showed up – just bc acted together doesn’t mean there was agreement/prearrangement
· What’s true for a gang is true for a church congregation

Overt Act
· Not required in all JXs
· Just agreement is too light, so need some kind of act to make sure it’s not just fantasy
· Still very easy to show: “one or more of such persons do any act to effect the object of the conspiracy”
· Not unusual to get rid of overt act if conspiraces to commit serious offenses
· Some require a more substantial overt act and rachet it up a little – looks more similar to attempt: “manifests a purpose on the part of the actor that the object of the conspiracy should be completed”; “substantial step”

People v. Lauria (purpose/specific intent) (at least for nonserious)
D had telephone answering service that prostitutes used for their activities
· For conspiracy, had to establish more than a tacit, mutual understanding between co-conspirators—had to infer D’s intent to conspire from his knowledge of prostitute’s use of the answering service
· Three ways to infer purpose from knowledge:
· When purveyor of legal goods for illegal use has acquired a stake in the venture (inflated prices, getting a cut)
· No legitimate use for the goods/services exists (if there is no other reason for selling the goods in this way, maybe this is what you intend)
· Disproportionate volume to legitimate demand for use—then conspiracy is your business and it’s illegal
· Held: D not guilty—no evidence of any of the above
Knowledge okay if serious crime?

MPC: same as Hicks; requires purpose all the way; purpose is required for felony cases—all about subjective culpability

Commonwealth v. Camerano (MA 1997): D rented land to MJ grower, permitted him to build garden enclosure which D surely knew was used to grow. D could have evicted grower, but collected rent monthly instead, money he knew his tenant could not have obtained by any legal means
· Held: no conspiracy—intent is a requisite mental state for conspiracy, not knowledge or acquiescence
United States v. Scotti (1995): D threatened man until he came up with $50k to pay an extortionate debt. D helped mortgage broker arrange a debt for the debtor.
· Held: Broker not convicted of conspiracy to commit extortion—full knowledge of the circumstances + assistance was insufficient to make him guilty
United States v. Blankenship (1992): Z wanted to use trailer to manufacture meth, paid a grand for a day’s use. Cooking was never carried out. 
· Held: conspiracy
Attendant Circumstances – if you didn’t agree to an attendant circumstance (i.e., dealing drugs, but didn’t know within 1,000 feet of a school), can you get nailed for it? – JXs disagree

Pinkerton v. United States (only attaches on a finding of conspiracy)
brothers are moonshiners, one goes to prison. The other commits a crime and brother in prison gets charged with the same crimes while he is in prison (tax evasion)
Held: brother in prison guilty of crimes that his brother did while he was in prison
Crime must be in furtherance of the conspiracy, must be reasonably foreseeable as a necessary or natural consequence of the unlawful agreement

State v. Bridges (modern articluation of Pinkerton)
· D got into argument with guest at a party, D left, yelling he would return with help. Recruited 2 men to accompany him with guns so they could hold back guests while D fought. During fight, accomplices drew guns and shot people.
· D charged with conspiracy to commit aggravated assault (fight), murder done by co-conspirators (Pinkerton theory of VL)
· Held: Murder was reasonably foreseeable, but was not part of the scope
· A co-conspirator may be liable for substantive criminal acts that are not within the scope of the conspiracy if they are reasonably foreseeable as the necessary or natural consequences of the theory
Concurrence/Dissent: can’t be convicted just bc negligent appraisal of a risk that another would commit a homicide; no specific intent to be convicted of murder, can’t be convicted of accomplice or conspiracy to commit murder (no agreement or intent to murder charge), but can be convicted of murder via Pinkerton

MPC: rejects Pinkerton—requires subjective culpability/intent to convict of substantive crimes

United States v. Alvarez (limits Pinkerton)
· Drug buy, and murder happens, killing federal agent
· Murder as substantive offense: not within the scope of conspiracy, but reasonably foreseeable, so everyone in the conspiracy is liable for murder under Pinkerton
· 1. No if just played a minor role
· 2. No if lack actual knowledge of at least some of the circumstances and events culminating in the reasonably foreseeable but originally unintended substantive crime, then no VL for substantive offenses
· Held: all three liable; murder is not a reasonably foreseeable in every single drug deal, but here, there were a lot of drugs

Tails: 
· Pinkerton is not retroactive
People v. Brigham 
· D and and Bluitt set out to kill Chuckie; D thinks he sees Chuckie, then corrects himself and tells Bluitt not to shoot; Bluitt does it anways
· Held: D guilty bc Bluitt’s hardheaded and erratic nature made it reasonalby foreseeable that once he was set in motion, would knowingly kill someone other than assigned target
U.S. v. Wall
· D has felony conviction and can’t possess a gun; but his co-conspirator did posses a gun
· Held: Not guilty – Pinkerton doesn’t stretch that far “not cut-and-paste approach”

Duration and Scope of a Conspiracy.
It’s a continuing offense; goes until all co-conspirators stop acting
Krulewitch v. United States
· Gov’t argued that Ds who conpsired to violate the Mann Act continued their conspiracy long after the transportation itself was completed; says implicity agreed with each other to conceal facts
· Held: Cover up does not extend the scope of conspiracy (otherwise would never be done)
Grunewald v. U.S. - conspiracy does not include cover-up efforts (inherent to all conspiracies and conspirators) unless there is direct evidence of an express original agreement among conspirators to continue to act in concert to cover up

Criminalizing non-criminal objectives.
Shaw v. DPP (1962): D’s agreed to publish directory listing prostitutes and their services
· Held: conspiracy conviction for corrupting public morals
· United States, this is mostly rejected
· CA allows it: “crime for people to agree to commit any act injurious to public health, public morals, etc.
· Also in CA: criminal liability for conspiracy to commit civil offenses (“to falsely move or maintain any suit, action, or proceeding”)

Impossibility. Fact that an operation is a sting will not prevent culpability—impossibility is not a defense
United States v. Jimenez Recio (2003): police stopped a truck carrying illegal drugs, seized the drugs, then set up sting with help of truck drivers. When those picking up the trucks drove off, they were charged with conspiracy.
· 9th Circuit held: convictions cannot be sustained absent evidence Ds had joined conspiracy before the drug seizure
· SCOTUS held: where conspiracy has been frustrated but conspirators are unaware of the fact and have not abandoned nor withdrawn, they can still be convicted
· 9th Circuit rule would compromise well-run sting operations

Abandonment and Withdrawal. (cuts off Pinkerton, but still guilty of conspiracy)
A D’s affirmative acts inconsistent with the object of the conspiracy and communicated in a manner reasonably calculated to reach co-conspirators is sufficient to establish
United States v. Randall – “maturing out” of a gang is not enough to be withdrawal; need to explicity communicate; must be unambiguous and effective

Renunciation as a Complete Defense. (Defense to conspiracy itself)
· Once the objective crime has occurred, no renunciation defense anymore
· Under common law, couldn’t uncommit a crime; but today MPC and many states allow renunciation as a complete defense
· Test: 
· If circumstances manifest renunciation of actor’s criminal purpose AND
· Stop intending
· Actor succeeds in preventing commission of the criminal objectives (some states just require substantial effort to prevent the crime)
· Essentially, reporting the conspiracy; thwart or substantial effort to do so
· Basically going to the police
· Will renunciation absolve from Pinkerton liability (overt acts committed during renunciation)? Jx split.

IV. Punishment

· Types of Punishment
1. Death penalty
2. Prison
a. Total: 1.5 million people
b. Serving life: 160,000
c. LWOP: 50,000
d. Brown v. Plata (2011)  reallignment
3. Jail (750,000 people, 60% unadjudicated (pre-trial))
4. Probation/Parole (approximately 4.75 million)
5. Fine 
6. Other (e.g., drug treatment, home detention, community service, shaming, etc.)
7. Collateral consequences
· What percentage of Americans have a criminal record? – a little under 1/3
· Racial disparities

Classic theoretical framework
a. Retribution
b. Utilitarianism
1. Deterrence
2. Rehabilitation
3. Incapacitation (then ask yourself: what percentage of prisoners eventually return to the community?)

United States. Jackson (what is too harsh?); recall Ewing
Commits another robbery half an hour after released; previously committed four other robberies
· Held: LWOP is fine; Selection of sentence within statutory range is free from appellate review
· No deterrence, bc career criminal
· Concurring: life in prison is too harsh
· Most robberies committed by youngsters, so let him out at 70-80
· Length of sentence unlikely to deter others, when other deterrent factors are so prevalent that an incremental increase in punishment won’t be the deterring factor
United States v. Gementera (is shaming a legitimate form of punishment?)
24 yo commits many petty crimes, then steals mail; if forcing him to wear a sandwich board saying “I stole mail” in front of a post office okay as a form of punishment?
· Held: punishment acceptable, would lead to reintegration in society and part of rehab package
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