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Copyright is a form of protection provided by the laws of the country (example, US Title 17) to the authors of  “original works of authorship”, including literary, dramatic, musical, artistic, and certain other intellectual property.  The protection is available to both published and unpublished works.
Copyrights (author's rights) - deals with authorship that are fixed in a tangible meaning of expression. Things that are embodies in some physical form, as long as it is more than transient duration. Unlawful fixation doesn’t qualify for fixation, thus no copyright. For ex: if the lecture is recorded and prof authorized then it is fixed.  Copyright protects only those works of expression that are fixed (in U.S.). California has a statute that protects the unfixed works but that statute has never been applied. Literature, music, art, photography, film – subject matters that are protected by copyright.  
· (argument for photography - its not creation of work, its just capturing something that is already in existence, where is the intellectual expression (creativity) in the photo?) 
· Motion picture - films were added to the copyright. Also called Cinemagraphic works or Audio visual works. Doesn’t have to be unique or novel.  Just has to be original - its owns the origin to the author, it wasn’t copied by someone else.  
· Computer programs - some controversial issues. Considered a form of literary works.
Copyright in US is a FEDERAL law. Words don’t get copyright protection (even if the word is made up, it might be protected by trademark).  Simple images don’t get copyright. Ideas don’t get protected by copyright - it says so explicitly in the statute.  It wouldn’t be productive to monopolize an idea. Best way is to keep the idea secret and have others sign confidentially agreement.  In such situation, the ideas would be protected by contract law.  

Theories behind copyright: argue policy: 
· Interest analysis - authors/publisher/users 
· Utilitarian/Instrumental/Incentive theory (U.S. and UK)  - more of an economic society.  Society benefits, there is utility in the work, thus should give authors incentive to create works that would benefit the society. We give copyright to authors because we want something from them to benefit the society - utilitarian point of view.  The author benefits the society, thus he should be protected.  
· Natural rights theory (Europe) - European system is more about personality rights 
· Labor - Locke 
· A person is entitled to the fruits of his labor.  Person labors to create something.  
· Personality - Hegel, Kant  
· Works are extension of self and should be protected.  You should be able to do what you want with your body and any extensions of your self. 
· Neoclassical economic theory - allocative efficiency  
· Everything should be private property, maximize social welfare. 
· Provide economic efficiency 
· Non western theories (Confucionism) 
· It was respectful to copy works of ancestors 
  
 
Context: Litigation v. Transaction 
Transactional model: 
1. What works of performances are involved? 
a. Separate each work 
b. Work has to be original. Page 12 of Slide 7. 
i. Canadian approach to originality: 
1. Originality implied some intellectual effort, not merely copying 
2. Need some workable fair standard 
ii. Comparison of Standard of Originality – page 14 of slide 7 
1. Trips
2. Berne
a. (compilations are “intellectual creations) – gives database protection. 
i. E.C. wants to protect database, page 1 slides 8
ii. Points of attachment for database, page 2, slide 8
c. In U.S., sound recordings have less rights than songs. Page 6 of slide 9
i. U.S. also limits some public performance rights
d. Burne doesn’t provide rights for performers (p. 7 of slide 9)
2. Who owns the right in each work/performance?
a. Discuss ownership rights: Only the copyright owner or owner of an exclusive right has standing to sue for infringement.  copyright protection is available for all unpublished works, regardless of nationality or domicile of the author.  The owners gets a exclusive bundle of rights. It is illegal for anyone to violate any of those rights provided by the copyright law to the owner of copyright. There are some limitation and exceptions to those rights.  No publication or registration in the copyright office is required in order to secure copyright.  Copyright is secured automatically when the work is created and the work is created when it is fixed in a copy of phonorecord for the first time.  
i. Works for hire (USC Section 101): in the case of work for hire the employer, not the employee is considered to be the author. Work for hire is defined according to section 101, as a work prepared by employee within the scope of his or her employment, or a work specifically ordered for a certain use. 
ii. Ownership rights – page 10 of slide 7 
1. Might mention different governing theories of ownership in US and EU (natural rights). 
b. transfer of ownership: the transfer of exclusive copyright law requires for it to be in writing and signed by the owner of the rights. Transfer of a non exclusive rights doesn’t need to be in writing. Copyright can also be conveyed by operation of law, or pass through will or intestate succession as personal property. Copyright is personal property and it would be governed by various state and regulations governing ownership, inheritance, or transfer or personal property as well as terms of contracts or conduct of business. 
3. What countries am i concerned with? 
a. Where do i want to exploit the work/performance?
b. Where the infringing conduct occurring?
4. Are the works/performances protectable there? 
a. Is there a work of attachment that would allow each work/performance for protection in the relevant country? 
i. Berne Art. 3 & 4 – author/work must have some connection with a member state of Berne to receive protection in all the member states – this is called “points of attachment or connecting factor”. TRIPs Art. 9 incorporates most of Berne by reference. Trips incorporates Berne except for moral rights. 
1. Criteria for eligibility for protection (look at page 1 of Slides 5) 
a. Nationality of the author, place of publication of work in Berne Countries 
b. If not nationals, then Residence of the author – habitual residence of Berne Countries 
c. “published works” in Berne Countries 
i. Definition varies between countries. 
ii. Berne 3(3): published with consent. 
1. Not published works: performance, public recitation, etc. more on the slide. 
d. “Simultaneously published” works in one of the Berne Countries  - back door to Berne – if first published in a non Berne country, but simultaneously published in a Berne country. 
e. Berne Art 4 provides special rules for cinema and architecture (check the slides) – points of attachment. 
i. If maker of the movie has residence in Berne
ii. If building is erected in Berne country 
ii. ROME Convention – page 4 of slide 7 re points of attachment for producers of phonograms, broadcasters….look at the summary slide on page 5 of slide 7. 
1. Nationality of the performer is not points of attachment under Rome.  Its about where the performance took place…read the slide on page 5. 
2. If you can establish point of attachment, then the work gets national treatment in other Rome countries. 
5. Is each work/performance actually protected in that country? 
a. Discuss treaties and national treatment 
i. There is no such things as international copyright law. Protection depends on the national laws of that country. Most countries do offer protection to foreign works through different international copyright treaties and conventions.  There are two major international copyright conventions: 
1. The Berne Convention: U.S. is a member of Berne Convention since 1989.  There are no formal requirements under Berne Convention.  Berne Convention is the most important convention re copyright. Current US Statute is 1976 Copyright Act, 17 USC Section 101. US law becoming relatively in compliance with Berne Convention.  Berne does apply to performers/sound recordings. WIPO administers Berne. 
2. Universal Copyright Convention.  US has been a member of UCC since 1955. 
3. Rome Convention – deals mainly with neighboring rights.  US is not a signatory to this. Protects performers and producers of phonograms.  
4. TRIPS agreement -  requires Berne and Rome Convention compliance (if you are signatory to Trips, then must comply with Berne and Rome).
5. US - Unauthorized fixation and trafficking in sound recording and music videos (anti bootleg statute). This is not a copyright law, so Congress doesn’t have the power to protect the life performers.  Congress has only right to protect the rights granted under constitution.  Congress can protect fixed performances. But Congress cannot protect life performers. But Congress can pass law that would prevent bootlegging through the commerce clause which allows Congress to do that.  
ii. Territoriality Principle: laws can apply to acts within the sovereigh state. Copyright law is national law.  Laws don’t extend outside the nation’s boundaries. Controversial – the effect doctrine, when there is an effect in the state from conduct that occurs outside of the state.  Peter Starr case – said authorizing an act inside the US that takes place outside the US is infringement of copyright if the act would violate the US copyright if it took place in the US.  
1. But Subafilms overturned Peter Starrr, holding that there was no infringement of copyright by authorizing acts that occurred outside the US. 
2. Ainsworth – Can UK court have SMJ over US copyright infringement? Court held NO. Copyright are local matter. Could permit forum shopping – don’t want the plff to bring case in foreign countries that would decided US law. 
iii. Extraterritoriality principle – look at page 1 of slides 3
iv. NATIONAL TREATMENT – non discriminating against works of foreign origin. Cannot treats foreigners worse than nationals (could treat foreigners better). TRIPS Art. 3 – page 7 of Slides 3.
1. Phil Collins Case – German law discriminated against non nationals because it gave more protection to nationals. Holding of the case: authors and performers are within the scope of E.C. Treaty. The E.C. Treaty basically prohibits discrimination based on nationality, as among E.C. members. 
2. Nimmer/Steward says that “national treatment” requires application of protecting country law to all issues. Itar Tass thought otherwise, says national treatment is not a choice of law rule. 
3. Itar Tass decided that need to apply the law of the country with the “most significant relationship” to the work.   Possible Itar Tass doesn’t comply with National Treatment, because a U.S. newspaper is possible treated more favorably than a Russian newspaper (for example). P. 6 of slide 4. 
4. ROME CONVETION: page 3 of slide 7.  – gives neighboring rights to performers, producers, broadcasters. 
v. MOST FAVORED NATION TREATMENT – TRIPS Art. 4, page 2 of slide 4, the way you treat one country should be the same as the way you treat other countries.  Cannot favor one nation over the other.  Copyright laws can benefit one country, but need to benefit other countries in the same way. 
1. Choice of Law: In general, the courts apply the law of the protecting country. Where protection is sought, is usually where the wrongful conduct occurred. Lex Loci De Licti – place where the wrong occurred.  Itar Tass decided that need to apply the law of the country with the “most significant relationship” to the work.  
2. DEPECAGE: as part of resolving conflict of law, courts will sometimes apply separate choice of law rules to different aspects of dispute. Ex: Itar Tass. Page 3 of slide 4. 
b. Discuss duration/rule of the short term, sometimes restoration or formalities
i. Duration: 
1. In U.S., works created on or after January 1, 1978, it automatically protected from the moment of its creation for the period of author’s life plus 70 years after the death of author.  For works made for hire, and for anonymous and pseudonymous works the duration will be 95 year from publication or 120 years from creation, whichever is shorter.  
2. Rule of the Shorter Term: 
a. The term should be governed by the legislation of the country where the protection is claimed, the term shall not exceed the term fixed in the country of origin of the work. This is an exception to national treatment.  TRIPs permits Berne exceptions. 
b. US doesn’t generally apply the rule of shorter term, so would get the full life + 70 years. 
c. Duration for performers – page 6 of Slide 11 
ii. Formalities – Slides 6 
1. Berne Art. 5 got rid of formalities for copyright
2. Country of Origin can still impose formalities (domestic law) 
a. Country of Origin is usually the country of first publication
b. If simultaneous publication, then it’s the one with the shorter term of protection would be the country of origin (look at slide p. 2 of slide 6)
3. Registration required for US works in order to sue. 
6. What rights have been infringed? 
a. Discuss minimum rights
i. In U.S., Copyright protects original works of authorship that are fixed in a tangible form of expression. The fixation need to be directly perceptible so long as it may be communicated with the aid of a machine or device.  
ii. In U.S., some works are not protected by copyright, for example, works that have not been fixed in a tangible form of expression.  
iii. Copyright – author’s rights 
iv. Neighboring rights (relating rights) – protects performers, producers, broadcasters. Slide 10. 
7. Are there applicable limitations or exceptions? 
a. Exception to exclusive rights – page 5 of slide 10
i. 3 part test has been incorporated in TRIPs Art 13.
1. TRIP incorporates Berne, but permits the 3 part test as to all rights, including the public performance right 
a. Page 1 of slide 11 – interpreting the 3 part test 
ii. Compulsory licensing 
8. Is there a conflict of law issues
a. Identify the type of issue – is that infringement or ownership 
9. Consider local laws of the relevant countries on most of these points 
a. E.g., U.S. restoration, French, or U.S. moral rights
b. Retroactivity of Treaties (p. 5 of slide 6) 
c. U.S. restoration 104A, (p. 6 of slide 6)
i. The U.S. treats reliance parties in a special way: if the reliance party created some derivative work and now the underlying work is getting restored, then the reliance party get continue selling its product, but would need to pay royalties. Page 1 of slide 7. 
ii. UK treats reliance party a bit different. Page 1 of slide 7.
d. Berne requires restoration 
e. Trips requires restoration 
10. If litigation, consider where suit is to be brought?
a. Will court take subject matter jrx (territoriality and extraterritoriality concept) 
b. What is the choice of law? 
i. In general, the courts apply the law of the protecting country. Where protection is sought, is usually where the wrongful conduct occurred. Lex Loci De Licti – place where the wrong occurred. 

c. Didn’t study in the class, but need to consider personal jrx and remedies 
Remedies: Injunction and compensatory damages. 
Secondary liability: 
1. vicarious liability (if you have right and ability to control someone's conduct and you have financial benefit, then you are personally responsible for their conduct) 
1. Contributory liability (aiding and abetting wrongful behavior, you have knowledge of the wrongful act or you are inducing the wrongful act). Ex: such as providing blank tapes to reproduce the copies. 

