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BASIS FOR ENFORCEMENT OF PROMISES
I. Definitions 
Common Law – Restatement (2nd) of Contracts

A. Contract - Enforceable promise for the breach of which the law gives a remedy (R §1)
i. Unilateral Contract – promise for an act (i.e. I’ll give you $ if you find my dog)

ii. Bilateral Contract – promise for a promise (i.e. I’ll see my house if you sell me your house)
UCC (Uniform Commercial Code)

B. General Terms
i. §2-104 (1): Merchant - a person who deals in goods of the kind or otherwise by his occupation holds himself out as having knowledge or skill peculiar to the practices or goods involved in the transaction. 
ii. § 2-105(1): Goods - all things that are movable physical property.

iii. §2-106(1): Sale - consists of a transfer of title from seller to buyer for a price.
II. Consideration
Common Law - Restatement (2nd) of Contracts

A. Definition: something of value received by promisor from promisee

B. Requirements:

i. Benefit to the promisor OR
ii. Detriment to the promisee AND
iii. Inducement - bargained for exchange between two parties

1. Detriment – relinquishment (giving up) of a legal right

C. § 1605 Consideration: Any benefit given to the promisor by a person to which the promisor is not lawfully entitled, or any detriment suffered by that person as an inducement to the promisor, is a good consideration for a promise. 
i. The promisor’s promise must induce the promisee’s act or promise
D. R §71(2): a performance or return promise is bargained for if:

i. it is sought by the promisor in exchange for his or her promise AND

ii. it is given by the promisee in exchange for that promise.

E. Cases:
i. Hamer v. Sidway – sufficient consideration given b/c detriment suffered by the nephew who abstained from drinking, smoking, gambling (had legal right to do those things)  in return for inducement by an uncle who promised to pay him $5K if he refrained from doing those things until age 21; Unilateral K - promise for an act.
ii. Cash v. Benward – no consideration given by staff sergeant to the unit clerk b/c Cash didn’t suffer any legal detriment (no legal rights given up) since could have looked for insurance elsewhere.
iii. Hypo: If Cash said “I will not look for insurance elsewhere” ( would then suffer a legal detriment
iv. Kirksey v. Kirksey – no consideration given in a promise made by a man to his widowed sister-in-law; brother-in-law did not expect anything in return (no inducement) for allowing his sister-in-law to live and raise her children on his property; therefore no contract and can ask them to move out at any time.
v. Problem A – sufficient consideration b/c David Hill suffered a legal detriment (filled out Chubb ins. application & allowed doctors to look at his body – acts not obligated to do) as an inducement for a promise from Chubb to get status notification in 60 days.
UCC (Uniform Commercial Code)
A. §2-205: Firm Offers
A written offer by a merchant to buy or sell goods will be held open and is not revocable for lack of consideration. If no time is stated, it is a reasonable time, not to exceed 3 months.
III. Gratuitous Promises

A. Gratuitous promises are not enforceable under contract law because they are not supported by consideration (you make a promise, but don't ask for anything in return).

i. Rationale: gifts tend to be motivated by affection or gratitude rather than a commercial exchange. There may be some moral obligation to keep the promise, but nothing was given in exchange for it, and the donee has lost noting except the prospect of the gift.

IV. Promises Enforceable Without Consideration 
Common Law - Restatement (2nd) of Contracts

EXCEPTIONS to consideration requirement:
1. Promises Under Seal

2. Moral Obligation

3. Promissory Estoppel

A. Promises Under Seal

i. Involves a number of steps which entails great deliberation and provides sufficient safeguard against rashness, which therefore makes consideration unnecessary. 
ii. Marine Contractors v. Hurley – seal is not important here since consideration is still given. Hurley’s legal right to trust benefits 5 years earlier is sufficient consideration for his promise not to compete with Marine. Marine can therefore enforce “not to compete” agreement. Bilateral contract.
iii. Note 2 p.18 – “in consideration of ONE DOLLAR and other good and valuable consideration” – symbolic gesture, like a seal promise; will be enforced by courts even if not paid if shows sufficient intent b/w 2 parties to enter into the agreement. 
B. Past Consideration: Moral Obligation

i. Benefits already received can sometimes be sufficient consideration for a subsequent promise if the promisor received a material benefit.
ii. Restatement §86: Past Consideration

1. A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.

2. A promise is not binding under Subsection (1) if:

a.  the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched OR

b. the value of the promise is disproportionate to the benefit 
iii. CA Civil Code § 1606 Recovery for Moral Obligation – recovery limited to amount of material benefit

iv. Cases:
1. Webb v. McGowin – worker saved his boss’ life and in return the worker promised a stipend. Moral obligation was sufficient consideration here to support a subsequent promise b/c the promisor (McGowin) has rec’d a material benefit -  life was saved.
2. Problem B  - son-in-law gave bad investment advice to his father-in-law and promised to compensate as a result. Material benefit rule N/A here since son-in-law did not receive any benefit for giving advice. Therefore, not liable.
3. In re Estate of Casey – Milo took care of Casey and now suing estate for $$ claiming that “2 best yrs of Casey’s life” is consideration. Act must be induced by promise to be valid consideration. Here, benefit was conferred prior to the promise and it wasn’t bargained for (done out of love instead) ( no consideration (Ill. court)
a. Other crts would probably enforce the agreement on basis of moral obligation (Milo took care of Casey for a period of time). 
b. Note 3 p. 25 – if neighbors instead, then can enforce contract on basis of unjust enrichment. Presumed that neighbors expect payment and heirs reap unjust benefits from the $$ saved on care-taking. 
4. Note 1 p. 22 – Some states differ in their interpretation of Common Law on moral obligation

a. Harrington v. Taylor - Woman saves man from having his head chopped off by his wife. Here, humanitarian act isn’t consideration for later promise to pay. Woman may have been D’s mistress, so not an innocent bystander.
5. Hypo: A gives emergency care to B’s adult son and B promises to compensate A ( The promise is not binding. Adult son is not an obligation to his father, therefore son not father unjustly enriched. 
6. Hypo: A finds B’s escaped bull, feeds and cares for it ( B’s promise to pay reasonable compensation to A is binding. Bull needed care taking and owner is enriched when the bull is returned in good shape.
C. Promissory Estoppel
i. General approach: Promise which foreseeably induces reliance by the promisee to his detriment may be enforceable w/o consideration, under the Doctrine of Promissory Estoppel.
1. The promisee must actually rely on the promise.

2. The promisee’s reliance must have been reasonably foreseeable to the promisor.
a. The doctrine estops (prevents) a party from denying reasonable obligations foreseeably resulting from reliance on his or her promise, and estops a party from being able to deny liability on the technical ground that no "bargained for exchange" resulted upon the acceptance of an offer.
ii. Restatement §90: A promise is binding if:


1. in making the promise the promisor should reasonably expect to induce action or forbearance on the part of the promisee;

2. the promise does in fact induce foreseeable action or forbearance by the promisee; (cause & effect) and

3. injustice can be avoided only by enforcement of the promise.

a. Factors to consider:

i) Detriment of harm suffered by the promisee relying on the promise (specific and measurable loss).

ii) Reasonableness of reliance.

iii) Definite and substantial character of reliance.

iv) Formality of the promise.

** Note: 2nd Restatement removed the requirement of the 1st Restatement that the detriment be “definite and substantial.” Instead, there must be a reasonable amount of detrimental reliance.

iii. Promissory v. Equitable Estoppel- EQUITABLE ESTOPPEL

1. When a representation is made on which a person reasonably and justifiably relies, Equitable Estoppel estops (prevents) that person from denying the truth to that statement.

2. Estoppel is not based on fraud but on accountability for deliberate words or conduct that induce reliance and consequent injury.  
iv. Cases:
1. Rickets v. Scothorn – Grandfather promises $2K to his granddaughter if she doesn’t work. Note was given as a gift for nothing in return, therefore no inducement and no consideration. However, crt. will still enforce b/c granddaughter justifiably and foreseeably relied on the note and changed her position for the worse (giving up her job). Under 2nd R §90, would get reliance damages in proportion to detriment suffered (for the # of days she quit work).
2. Hayes v. Plantations Steel Co. – Employee announced intent to retire and later promised by Plantations that “would take care of him.” Promise by Plantations made after Hayes announced his retirement plans ( no inducement and no reasonable reliance on the promise can be established. Promise is also too vague for court to enforce. 
a. Hypo: Hayes could have obtained employment elsewhere but didn’t b/c was relying on Co’s promise ( would’ve been sufficient reliance to show inducement

b. Can’t recover under moral obligation b/c no material benefit has been bestowed on Co. for which Hayes was not compensated

3. Problem C – Employee promised a bonus in a signed letter requesting “everyone will buckle down and pull together” but later fired and never received the bonus. Generally, a promise to pay a bonus will be unenforceable for lack of consideration. Employee is already under a legal obligation to perform the act being rewarded (didn’t do anything outside ordinary duties), therefore no consideration. No reliance on bonus since promised for past work. 
4. Problem D – Martin Luther King’s papers were deposited with Boston Univ. and wife claims she has right to them since no consideration given by BU. Promises for a charitable donation can be enforced w/o consideration - do not have to show proof of detrimental reliance or inducement per 2nd Restatement § 90(2).
iii. For promissory estoppel, the damages awarded are generally limited to those necessary to "prevent injustice."
iv. Types of Damages:

1. Expectancy – puts P in position he would have been if contract was performed

2. Reliance – puts P in the position he would have been in had the promise never been made; how much you were hurt by the promise (most common in PE cases)
3. Restitution – giving back benefits rec’d under circumstances when the other party been unjustly enriched
V. Implied in Law Contracts (Quasi-Contracts)
Common Law - Restatement (2nd) of Contracts

D. Rule: an obligation imposed by law b/c of the conduct of the parties or b/c one would otherwise be unjustly enriched in absence of valid K [obligations created by law for reasons of justice]
i. Quasi-contract = alternative remedy when no K exists (implied K)
ii. NOT unjust enrichment when:

1. expected no payment

2. was intended as a gift

3. no benefit conferred officiously

iii. Officiousness: Situations where one intrudes where presence not requested (i.e. Doctor saves a persons life on a street)
iv. Quantum Meruit: Name given to a claim for compensation for services rendered when no specific amount was promised for them or when such a promise is unenforceable.
C. Cases:

ii. Schott v. Westinghouse – Employee’s suggestion was rejected by Westinghouse, however later adopted and profited from. If P proves direct relationship b/w submitting of suggestion and Co. adopting the same suggestion ( will win by theory of unjust enrichment. P can recover damages equal to amount suggestion program offered, or amount of Co.’s savings, or the cost to the Co. for arriving at the same idea. However, if Co. independently developed it or suggested by someone else, the no unjust enrich. by Co.
iii. Problem E – P “Americanized” Mitsubishi fork lifts it had contracted to sell w/D. When D cancelled contract, P sued for unjust enrichment. P will not win since can’t make unjust enrich. claim after the fact. Nothing prevented P from asking for compensation prior to making changes. If no copyright/patent issues, anyone can incorporate the ideas w/o payment.
iv. Problem F – Court awarded neighbors $ for caring for Gertrude.  If tender services to an unrelated person then should be compensated. 
v. Board of Public Works v. L.Cosby Bernard – City (P) employed D to perform architectural services. No valid K formed b/c not executed under proper authority. However, can recover based on value of services given to the City under theory of Quantum Meruit = “as much as he deserved.” Here, value best estimated by contract price. 
vi. S.T. Grand, Inc. v. City of New York – City of NY contracted P to clean reservoir acc. to an illegal contract. Crt. allowed City to recover full amount paid to vendor b/c of illegal municipal contract from the beginning. Vendor cannot recover either on contract or in quantum meruit b/c the contract was illegal.
CONTRACT FORMATION: OFFER & ACCEPTANCE

I. The Offer
Common Law – Restatement (2nd) of Contracts

A. What is an Offer? 

i.  General Rule: Something that can be accepted to form a contract
1. Manifestation of willingness by offeror to

2. Enter into a bargain 

3. Made in a way that invites offerre’s acceptance AND 

4. Lead a reasonable person to believe that acceptance will conclude the bargain and form a binding contact (R §24)
ii. Exception: A manifestation of a willingness to enter into a bargain is not an offer if the other party knows or has reason to know the person making it isn’t intending to make an offer (R §26)
iii. Test To Determine Whether An Offer Was Made:

1. Reasonable Person Standard- Whether an offer has been made is judged by whether a reasonable person, in the position of the offeree, would believe that only his expression of assent is necessary to form an enforceable contract.

B. Advertisements as Offers
i. General Rule: Advertisements are generally not offers, but rather solicitations for offers.
1. Leonard v. PepsiCo, Inc. p. 47
An advertisement for a Harrier Jet (7 million Pepsi Points) promoting the redemption of “Pepsi Points” was not an offer because it was not sufficiently definite as to what would constitute an acceptance, it was not a unilateral promise where it promised something for an act, and a reasonable person would not believe that such an advertisement was intended to be an offer (clearly a joke b/c impossible to consume that much Pepsi in a lifetime).
ii. Exceptions:
1. When advertisement is so clear, definite and explicit that it leaves nothing open for negotiation (i.e. states quantity to be sold, price, method of acceptance, etc.)
a. Lefkowitz v. Great Minneapolis Surplus p.50 
D places an ad saying, “Sat. 9am sharp, 3 new fur coats worth $100. First Come First Served $1. D bound to sell for these terms to 1st three people to arrive, b/c very specific terms and nothing left open for negotiation. 
2. When the ad offers a reward – i.e. Unilateral Offer where an acceptance of offer is made through specified performance.
a. Carlill v. Carbolic Smokeball p. 51
I will pay you $100 if you use my cold medicine product and it doesn’t work (promise for an act). The ad was specific, detailed and any reasonable person would have considered it to be an offer. 

3. A reasonable person would have considered the ad an offer

a. Problem A p.55
A bidding contractor guarantees the price of the concrete to be $21/yard of 3,000 p.s.i. concrete. The quotation was very specific and any reasonable person would take it as an offer. Court ruled that it is binding upon acceptance.

C. Price Quotations
i. When someone merely asks for a price quotation, no offer is made b/c there is NO:

1. manifestation of intent to be bound 

2. power of acceptance in the other party.

ii. A price quotation may leave out relevant factors including quantity to be sold, time and place of delivery, terms of payment and other terms.

D. Revocation of Offer prior to Acceptance
i. General Rule: An offer can be revoked anytime before acceptance, UNLESS the offer is supported by consideration (i.e. an option contract).
1. Allen R. Krauss Co. v. Fox p. 56
Buyer makes offer on land at $265K.  Seller makes counter-offer to sell at $486K.  An hour before the buyer “accepts,” the seller retracts the offer via telephone.  Court holds that since the counter-offer wasn’t supported by consideration, it is therefore not an option contract and be revoked at any time before acceptance. The $5K earnest money was given as a deposit and could not be used as consideration for an option contract.
a. A counter-offer is a rejection of the initial offer and the issuance of a new offer

b. A counter-offer made in exchange for consideration is an option contract (an offer held irrevocable in exchange for consideration)

ii. How can an offer be revoked?
1. Express Words

a. Offerror communicates revocation to the offeree (R §42) – Main Way
b. If performance of a unilateral contract hasn’t started, offeror can still revoke offer.

2. Lapse of Time

a. Offer lapses at the time specified in the offer or after a reasonable time (R §41).
3. Indirect Communication
a. Offeror takes definite actions inconsistent w/ intention to enter into contract & offeree indirectly acquires reliable information to that effect (R §43).
4. Death of an offerror 
a. Death can revoke the offer when no consideration is given; w/consideration ( becomes an option K
iii. Exception: Option Contract

1. Rule – an offer supported by consideration is irrevocable. 
2. Can be given w/o significant consideration (i.e. $1) and courts may still find an option enforceable, even if consideration isn’t paid ( symbolic to show that the K was intended to be entered into & allows people time to think before making deals
3. Option Contract can be created if an offer invites a unilateral contract ( option is created when the offeree begins performance; at this point the offeror can’t revoke the offer (R §45).
a. Hypo: English Channel

A offers B $100 if she swims the English Channel. A cannot revoke the offer once B begins swimming.
4. Oferror has no guarantee that the performance will be completed. However, an offeror doesn’t have to fulfill his promise unless the offeree completes the performance (R §45).
a. Hypo: If B stops at mile 20, A can revoke the offer. 

iv. Cases:
1. S.M. Wilson & Co. v. Perpakt Concrete p. 58
Sub-contractor submitted bid for a job w/an expiration date of July 31st.  General K was awarded in Sep. and in Oct. sub-contractor tried to rescind offer. There was no consideration received by the sub to make the K irrevocable, therefore he was under no obligation to keep it open after the stated expiration date. However, the sub waived (intentional relinquishment of a known right) his rights to the expiration of time clause by continuing to discuss project w/ general contractor. In addition, general contractor can recover under the doctrine of promissory estoppel. The general contractor relied on the sub’s bid to his detriment, which was foreseeable by the sub given the nature of the contracting business.  

2. Newberger v. Rifkind p.61

An employer granted employees stock options, exercisable 20% per year for 5 years. The employer could not revoke this unilateral contract, whereby the employees continued their service in exchange for the promise of the options.  No formal bargain or offer for the act was necessary.  The employees act of continuing employment was both acceptance and consideration for the option.
UCC (Uniform Commercial Code)

A. §2-205 Firm Offers
A written offer by a merchant to buy or sell goods will be held open and is not revocable for lack of consideration. If no time is stated, it is a reasonable time, not to exceed 3 months. 
i. Hypo: A grain broker sends a letter to a farmer, offering to buy 9000 bushels of grain at a specified price. The letter indicates the offer will be open for 30 days. The broker cannot revoke the offer during the 30-day period even though offer is unsupported by consideration.
II. The Acceptance
Common Law - Restatement (2nd) of Contracts

A. Acceptance by Correspondence

i. Mail Box Rule (R §63):
1. Acceptance – valid upon dispatch – when mailed (valid even if never reaches the offeror)
2. Revocation – valid upon receipt
a. Henthorn v. Fraser p.65
Under the “mailbox rule,” the offeree’s acceptance was valid as soon as it was posted.  The offeror’s revocation, would not be valid until the offeree receives it. Since the acceptance was postmarked before the revocation was received by the offeree, the offer is valid.
3. **Note: If the offeree obtains knowledge or revocation indirectly, the offer lapses even if the offeror has not communicated the revocation.   
ii. Exception – Option Contract: Under an Option Contract, acceptance is not valid until received by the offerror. (R §63b)
1. Worms v. Burgess p.67
Option K w/ terms specifying mode of acceptance. P sent his notice of acceptance but its never received by the offerror. Typically, under the “mailbox” rule, acceptance is valid upon dispatch even in cases of non-delivery. However, since this is an Option K, acceptance is only valid when received by the offeror. Here, the Court made an exception in applying the “mailbox rule,” since there was no volatile market which would expose the offerror to a lot of uncertainty/risk. The K became valid upon dispatch, although never received by the offerror. 

**Note: This case would likely be decided differently if the court strictly applied Restatement §63(b) regarding acceptance 
B. Acceptance by Telephone or Fax

i. Rule: Acceptance by any medium of instantaneous two-way communication (phone, fax, e-mail) occurs as soon as it’s manifested. (R §64)

C. Acceptance by Silence
i. Rule: When an offeree does not reply to an offer, his silence is an acceptance only if:
1. Offeree takes benefit of goods/services with a reasonable opportunity to reject it AND knows it was offered w/ expectation of compensation 
2. Offeror has given a reason to believe that assent may be given w/ inaction/silence AND the offeree in remaining silent intends to accept offer (favors offeree)
3. Due to previous dealings, it’s reasonable that offeree will notify offeror only if he does not intend to accept (R §69)
ii. Curtis Co. v. Mason p. 68
A grain farmer tells a broker that he might be interested in selling his crop. Broker sends farmer a confirmation memo that indicates that failure to reply is indication of acceptance of the broker’s terms (offer). Farmer is no longer interested, but fails to respond. Court held that the buyer cannot unilaterally force a seller to respond or form an obligation to sell, therefore there is no contract. Farmer’s silence cannot be construed as acceptance because there was never an agreement to begin with and no previous dealings that might allow the broker to use the precedent to argue that silence was a sign of acceptance.
iii. Hypo
If someone mails you something w/o your request ( can’t require you to mail it back b/c imposes burden. However, if there’s a stamped envelope enclosed (opportunity to reject) and you still keep the goods ( can be asked to compensate for the goods kept. 
D. Power of Acceptance is terminated by:

i. Indirect Communication of Revocation

1. Offeror takes definite actions inconsistent w/ intention to enter into contract & offeree indirectly acquires reliable information to that effect (R §43).
ii. Lapse of Time
1. Offer lapses at the time specified in the offer or after a reasonable time (R §41).

E. Discrepancy between Offer and Acceptance
i. Mirror Image Rule
1. Rule: Acceptance of an offer must be the mirror image of the offer.
a. If the acceptance varies from the offer in any way, it is a rejection and a counteroffer.

b. Once the counteroffer is made, you can no longer accept the original offer UNLESS
i)  the offeror has indicated that the original offer is still open OR
ii) counteroffer reserves the right to accept the original offer (R §39)
2. Minneapolis & St. L. RY. Co. v. Columbus Rolling-Mill Co. p.70
The plaintiff requested 1200 tons of steel even though the defendant’s offer was based on 2000-5000 tons.  An acceptance is not valid if it doesn’t mirror the terms of the offer. The plaintiff’s proposal to accept with varying terms was a rejection of the offer. The defendant did not renew the offer or assent to the modification and therefore P could not “fall back” on the original offer. 
ii. Acceptance which Requests Change of Terms
1. Rule: An acceptance which requests a change or addition to the terms of the offer is valid, as long as the acceptance is not conditional on an assent to the changed or added terms. (R §61)
UCC (Uniform Commercial Code)
A. §2-207 Additional Terms in Acceptance or Confirmation
i. Eliminates the strict mirror image rule and allows for a valid acceptance to contain different or additional terms from the original offer.

ii. §2-207(1) – a definite expression of acceptance or a written confirmation, which is sent within a reasonable time, operates as an acceptance.
1. Even though it states terms additional to or different from those offered or agreed upon, 

2. UNLESS acceptance is expressly made conditional on assent to the additional or different terms.
a. Definite
i) if the offeree crosses out price and puts in new price ( there’s no definite expression of acceptance
ii) Offeree willing to be bound by all the terms of the original offer. Test: Did the offerree intend to accept?
b. Not Expressly Conditional  ( I accept only if you…)

"expressly” means to spell out the condition ( key requirement
iii. §2-207(2) – once it’s determined that a contract is formed under §2-207(1), then §2-207(2) provides the rules to determine what the terms of the contract are.

1. If either party is a non-merchant then any additional terms are mere proposals for addition to the contract that the offeror can choose to accept or reject.
2. Between merchants, any additional terms become part of the contract, UNLESS:
a. The offer expressly limits acceptance to the terms of the offer
b. They materially alter the contract and result in surprise or hardship (indemnity provision in Brown Machine)
c.  Offerror objects to the additional terms w/in a reasonable time

iv. §2-207(3) – If a contract isn’t formed under §2-207(1), it is possible that a contract may still be formed under §2-207(3) – by conduct of both parties
1. Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract even though the writing of the parties does not otherwise establish the existence of a contract. 

2. All terms part of both parties writings become part of the contract, BUT any terms not found in both documents are eliminated and do not become part of the contract.

3. “GAP FILLERS” – If the contract is left with some open terms (i.e. price, time of delivery, place of delivery, etc.) “gap fillers” specified by Article 2 can determine these terms.
v. Exam Approach to UCC§2-207 
1. Does every part of the acceptance mirror the terms of the offer (meaning not changed or add’l terms)?

a. If YES, then you have a contract.

b. If NO, go to (1) and ask- Is this a definite expression of acceptance?
i) If NO (no writing), go to (3) to see if parties have acted or performed and what common terms become part of the contract

ii) If YES, go to (2)

1) if contract is b/w 2 merchants, then additional terms become part of the contract unless (2) (a), (b), or (c) exceptions apply.

2) if contract is b/w merchant and non-merchant or 2 non-merchants, then additional terms become proposals for addition to the contract.

B. §2-306 Output, Requirements, and Exclusive Dealings
i. §2-306 (1) – a term which measures the quantity by the output of the seller, means such actual output as may occur in good faith except that no quantity unreasonably disproportionate to the stated estimate may be tendered or demanded.

C. Cases:
1. Brown Machine v. Hercules, Inc. p.73

Brown’s original bid was not an offer, but rather an invitation to negotiate or to induce other offers. Hercules purchase order was an offer, with an express statement that any additional terms to the contract had to be approved by Hercules in writing. Per §2-207, Brown’s order acknowledgment form was an acceptance w/modified terms, not a counteroffer since it was not conditional on Hercules’ assent to additional or different terms. The Court found that the Indemnity clause did not become part of the K b/c it represented additional terms which materially altered the K and Hercules expressly limited acceptance to the terms of the offer.
2. Ohio Grain Co. v. Swisshelm p.79

There was mutual assent or a “meeting of the minds” between the parties during a telephone conversation. The written confirmation sent by the grain company w/in reasonable time served as an acceptance with different or additional terms.  The contract was between merchants; the farmer did not reject the additional terms within a reasonable time and they did not materially alter the contract but rather were “usual and necessary” specifications in the industry of selling soybeans. Thus, these terms became part of the contract. “Gap fillers” can be used to fill in the missing terms.

3. Problem C p.73 (Projected Cotton Crop)

Growers tendered to buyers a K to sell their entire crop of 1973 cotton. Price and necessary terms were included in the K. Before executing the K, buyers added language w/ projected yield and farm numbers, which the growers strongly objected. Although §2-207 does not really make sense here, it IS applicable b/c K’s can also be formed thru confirmations and alleged acceptance w/additional terms fits right into §2-207. Questions to answer:

(1) Was the offer accepted? 

· Key Requirement §2-207(1): definite expression of acceptance

· Definite – offerree is willing to be bound by all the terms of the offer

· Once the buyers show a definite expression of acceptance, saying that are willing to be bound by all terms of the original offer ( there is a K 

· If growers reject the added terms, buyers are bound by the terms of the original offer (§2-207(2))

(2) Was it made b/w 2 merchants?

· If b/w 2 merchants – a,b,c of §2-207(2) applies 
· Do the added terms materially later the K?

· Materially alter = result in surprise or hardship
· Including a projected yield does not sound like it harms the growers, just saying is that it might or might not happen

· However, §2-306(1) poses an important legal consequence

· §2-306(1) -  a term which measures the quantity by the output of the seller, means such actual output as may occur in good faith except that no quantity unreasonably disproportionate to the stated estimate may be tendered or demanded.

· If have an estimate in the K, the growers can’t give an amount that is disproportionate to the estimate. They must deliver the quantity of goods somewhere near the estimate.

· Growers are being deceived b/c don’t realize that estimate becomes a firm commitment to deliver the specified amount.
· If not  b/w 2 merchants - a,b,c, of §2-207(2)  doesn’t apply
· Historically, farmers were considered tillers of the soil (unsophisticated in biz transactions) and therefore some Courts did not consider growers as merchants.

· Proposals do not become part of the K, unless growers expressly accept the added terms. 
· Proposals are considered offers for modifications which can either be accepted or rejected. They are not considered rejections of the original offer.

(3) Alternative Analysis – What if there was no signed K?

· If nothing was signed, but growers delivered and buyers accepted the delivery, can still have a K – by conduct (§2-207(3))

· If I send you a form and you send the form back to me, which is not an acceptance of the original form, but go on and perform as if there was a K ( then there’s a K by conduct

· Use §2-207(3) to determine the terms of this K

· If the same term is found in both writings ( same terms become part of the K.

· Use “Gap Fillers” to fill in rest of the terms (i.e. price – §2-305, reasonable time – look at the industry standards)

· If parties intended to be bound by a K and the quantity is agreed upon, the Court can decide what the market price should be

4. Problem D p.81 (The Late Limestone)
Indiana submitted a bid to Leudtke to provide limestone. Indiana’s bid constituted an offer and Luedtke’s P.O. was an acceptance w/modified terms. The added terms stated: “ship 1500 tons/day.” The court held that since there is no mention of the delivery terms in the original K and their past dealings did not include these terms, addition of shipping terms is a material alteration of the K.

5. ProCD Inc. v. Zeidenberg p.82 (Shrink-wrap License)
Computer program purchased by D prohibited reselling of information, but D ignored this and made it accessible on his website. The court found that the terms of “shrink-wrap” license are valid, even if not prominently displayed on the package. If D did not want to accept the license, he could have returned the software. Failure to return it was a sign of acceptance. Problem: who should bear the costs of publishing the license more prominently, manufacturer or consumer?
CONSIDERATION: MODIFICATIONS & MUTUALITY OF OBLIGATION

I. Modification of an Agreement 
Common Law - Restatement (2nd) of Contracts

A. Modification Defined
i. Modification is an agreement to amend a prior agreement.
ii. Since an ongoing contractual relationship already exists, a modification must be valid to be enforceable.
iii. Modification is valid if: 
1. Common Law - supported by consideration
2. Restatement – fair and unforeseen when K is made, even if no consideration
3. UCC – in good faith, even if no consideration (see below)
iv. Restatement §89: Modification of Executory Contract

A promise modifying a duty under a contract not fully performed on either side is binding if:

1. The modification is fair and equitable and unforeseen when the contract was made (example: a war, stock market crash, etc) OR

2. A statute provides for enforceability OR

3. To the extent that justice requires enforcement in view of reliance on the promise (promissory estoppel).
v. Restatement §73: Pre-Existing Duty
If you were already obliged to perform under a contract, promising again to perform under that contract is not consideration. 
**See Oral Modifications on p.31
B. Promises to Pay More

i. Economic Duress

1. Even if consideration is present, a modification will not be enforced if it’s a result of economic duress.

a. Restatement § 175(1) –Duress by Threat 

If a party’s manifestation of assent is induced by an improper threat by the other party that leaves the victim no reasonable alternative, then the contract is voidable by the victim.
b. Restatement § 176(1d) – When a Threat is Improper

The threat is a breach of the duty of good faith and fair dealing under a contract with the recipient.

ii. Cases:

1. Gilbert Steel v. University Construction Ltd. p.90

P entered into a written K w/D for delivery of steel.  K was changed orally for higher price. Court found that the oral agreement to pay more was not binding b/c there was no consideration. Promise to give a “good price” was too vague to constitute consideration.  Court said that the original K was still valid b/c supplier already obligated to complete the delivery according to the original price. Note: This is a Canadian case and therefore, not governed by UCC. 
2. Austin v. Loral p.91
Austin threatened to withhold its parts unless Loral paid increased prices and awarded it a 2nd subcontract. The K modification was not enforceable b/c it was obtained under economic duress. Loral proved that it could not obtain the required parts of the same quality from another supplier in a reasonable time, thereby indicating that no reasonable alternatives were available.. [if under UCC §1-203 – not enforceable b/c b/w merchants and not in good faith]
3. Problem A p.94

Subcontractor mistakenly believed that he would be reimbursed for the cost of the parts in addition to the electrical work. Since this case involves both goods and services, does UCC or Common Law apply here? Some courts look to what the K predominantly covers, while others look at the issue that arises in deciding what law to apply. If goods issue ( UCC; if services issue ( CL. If under CL, enforceable per R §89 if modification if fair, equitable, and unforeseeable when the K was made, even w/o consideration. If under UCC, enforceable per §2-209 if in good faith, even w/o consideration. Rationale: Consideration was already given for the original K and its up to the parties to agree to a modification.
C. Promises to Settle for Less

i. Accord - is a contract between a creditor and a debtor for a settlement of the creditor's claim by some performance other than the amount of the claim.  
1. In other words, it is an agreement to take something else (usually an amount less than the liability) in return for an obligation.
ii. Satisfaction – performance of an accord.
iii. Upon performance of the accord, original duty is discharged by accord and satisfaction.
iv. Obligations can be discharged w/o consideration BUT party’s reasonable belief regarding the balance may be important (County Fire Door Corp)
v. A good faith compromise settlement of a disputed claim can constitute valid consideration.

vi. Cases:

1. Jole v. Bredbenner p. 95

LL agreed not to evict D as long as he made an additional $25 per month rent payment. This agreement “modification” was not binding on the LL b/c there was no consideration given since D already owed that rent money (pre-existing duty R§ 73). However, an agreement to pay on an earlier date would constitute valid consideration b/c it gives LL a legal right he would otherwise not be entitled to. 
2. Mathis v. St. Alexis Hospital p.98
A covenant not to sue is governed by the same principles as a contract, including consideration.  Here, Mathis promised not to sue the hospital if the hospital would not prosecute a frivolous lawsuit claim against Mathis. Court found that there was consideration – the hospital agreed to forego its right to sue on a claim that it reasonably and with good faith believed was a valid claim. 
3. County Fire Door Corporation v. CF Wooding Company p. 101 

D mailed a check in the amount he believed was accurate, indicating on the check “Final payment.” P accepted and cashed this check.  When the creditor accepts the offer of accord, even though it may be less than creditor believes is due, the underlying debt is discharged. Although this settlement lacked consideration, since nothing over amount already due was offered, the court found that there was consideration for policy reasons: want to encourage settlements b/w parties out of court.
II. Mutuality

A. Rule: Reciprocal promises by both parties to a contract where each receives some consideration BUT equality or reciprocity is not required.
i. Each party must be bound to perform – “mutuality of obligation”
ii. Need consideration for both sides
B. Requirements Contract
i. A requirements contract exists when:
1. One party promises to supply all the needs of the other party during a certain period of time and at an agreed price AND
2. The other party expressly or implicitly promises that he will obtain his goods/services exclusively from them
C. Cases:
1. United Services Auto Assoc. v. Schlang p. 104
The agreement between AMS and Schlang did not constitute a requirements contract because there was no reciprocal promise by either party.  Schlang was not obligated to purchase his medical supplies exclusively from AMS and the letter from AMS was simply an offer to provide goods during a certain period of time and for a particular price. The agreement lacked mutuality of consideration, b/c there was no express or implied promise to be bound by either party.
2. Laclede Gas Co. v. Amoco Oil Co. p. 108

The contract between Laclede and Amoco was not void for mutuality because Laclede bound itself to purchase its propane from Amoco and Amoco bound itself to be the sole supplier of Laclede’s propane needs (requirements K). The court found that although Laclede did not make an express promise to purchase any specified amount of gas from Amoco, there was an implied promise by Laclede which obligated them to buy only from Amoco by virtue of hooking up to Amoco’s pipes. In addition, cancellation clause did not invalidate the K b/c there was a one-year period when both parties were committed to the K. If one of the parties could cancel the K completely at will, then the K would be invalid.
3. Weiner v. McGraw-Hill, Inc. p.110 

Court found that the employment agreement does not lack mutuality - mutuality of obligation is not equivalence of obligation – there just needs to be consideration on both sides.  The employee’s continued employment (and his reliance by forfeiting previous and other potential employment) was sufficient consideration, given in exchange for the employer’s promise of “job security.” 

Promissory estoppel not used here b/c court wanted to make a policy statement: if someone gives up a present job in reliance on a promise at a new job, it is sufficient consideration for an enforceable promise.
UCC (Uniform Commercial Code)

A. Promises to Pay More
i. §2-209(1) - An agreement modifying a contract needs no consideration to be binding.

ii. §2-209(3) – Modification to a K must satisfy the Statute of Frauds if it falls within its provisions (i.e. oral modification) 
iii. BUT, every K has as obligation of good faith to be enforceable (§1-203)
1. §2-103 (1b) - “Good faith” b/w merchants requires:
a. Observance of reasonable commercial standards of fair dealing.
b. Honesty in fact (pure heart) in transaction involved.
iv. Cases:
1. Austin Instrument, Inc. v. Loral Corp.
Austin threatened to withhold its parts unless Loral paid increased prices and awarded it a 2nd subcontract. There is a clear absence of good faith b/c the seller resorts to economic duress to carry out the current contract.  If the transaction is b/w 2 merchants and there is no reasonable commercial standard of fair dealing, a modification is not valid per UCC.   
EXPRESS AND IMPLIED PROMISES

Common Law - Restatement (2nd) of Contracts

I. Express Promises - Words Which do not Constitute Promises

A. Express Warranties or “Puffing”

i. Express Warranty – Generally courts will hold a party liable only if they breached an express promise. However, the modern trend has been to impose liability of a party even if they didn’t expressly agree to assume the risk (implied promise).
1. Problem A p. 124 (“Superior” Vaccine)
Manufacturer tells farmer that his cattle vaccine is “superior” to the one he currently has. If you have something that has very few possible criteria for determining whether it’s good or not, saying “superior” may very well be an express warranty. For a farmer, the only criteria for determining its true effectiveness is how preventative it is against diseases. It is a statement of fact if less cattle is dying. Here, the express warranty was breached since the cows got thinner and died. 
ii. Puffing -  Statements made by sellers for the purpose of selling their merchandise. These statements don’t constitute warranties b/c:
1. they don’t describe any objectively verifiable characteristic of the good
2. it is assumed that the buyer would not rely upon the opinion of the salesman
iii. Inconsistent Conduct and Terms – Conduct that is inconsistent with the terms of the agreement may negate the effect of those terms.
1. Payne v. Sunnyside Community Hospital p. 113 
The language of the Hospital’s employee handbook (disclaimed EH as a K & retained right to terminate w/o cause) was inconsistent with its actual practices (instructing managers to use the progressive discipline policy). Hospital’s conduct raised an issue of fact as to whether the Hospital intended to modify the employment relationship with Payne (i.e. whether she should become a permanent employee instead). If the employee justifiably relied on the Hospital’s progressive disciplinary practices, then she can use estoppel doctrine (if can show that considered this job more secure and forgone other opportunities).

iv. Vagueness and Indefiniteness of Terms - Vagueness of expression, indefiniteness, and uncertainty as to the essential elements of an agreement can prevent the creation of an enforceable contract.
1. Abrams v. Illinois College of Podiatric Medicine p. 118

Neither the school’s promise to help the defendant with his studies, nor the student handbook were enforceable promises.  The College’s promise “not to worry” was too vague and indefinite for courts to enforce, b/c don’t know what the terms of the agreement are and whether there was even intent to enter into a K. The student handbook was not communicated in way so as to invite consideration from the student, in exchange for reliance on its provisions.
B. Inchoate Agreements

i. Inchoate agreements deal with then there are enforceable promises. 
ii. Words themselves have to indicate that a commitment is being made because some words may only be part of preliminary negotiations and not intended to be binding until a further agreement is reached between the parties – “agreement to agree.”
iii. General Rule: Terms of a contract must be “reasonably certain” in order to be enforced. If you cannot tell from the terms whether there was a breach or what the appropriate remedy should be, then the terms are not reasonably certain and courts won’t impute those terms (R §33).

iv. Preliminary Negotiations - A contract is concluded when:
1. Parties definitely agree they’ll execute a final writing which will contain certain provisions. (R §27 Comment A)

2. EXCEPTION: If either party regards the agreement as incomplete and intends that no obligation exists until other terms are assented to OR until the whole is reduced to written form, these are preliminary negotiations and don’t constitute an agreement. (R §27 Comment B)
v. Cases:

1. Cottonwood Mall Company v. Sine p. 125 
The lessor’s promise to renew the lease on “reasonable terms” was not an enforceable promise because it was too vague and indefinite. Here, we don’t know if LL intended to be bound before the terms were established. There is also an ambiguity issue in determining what the reasonable rent amount should be. Since the court could not tell if there was a breach or what the remedy should be, the court would not impute terms.
a. Note 2: If the terms are specific enough to determine a remedy and know if a condition has been breached, then the parties agreed on enough terms for the informal K to be binding (R §27).



2. Berrey v. Jeffcoat p. 128 

The rental agreement was enforceable because the open rental term could be fairly estimated by the court, based on the parties’ previous agreement (i.e., the cost of living increase and condition of the premises ( factors to be considered in setting the  new rental price were limited to these 2 items ).

3. Hoffman v. Red Owl Stores, Inc. p. 129  

There are many factors that should have been decided on b/w P & D (i.e. size, location, layout) in their agreement which the court cannot imply and therefore cannot enforce the agreement. Although the K was not concluded, the court allowed Hoffman to recover reliance damages (how much was hurt by the promise) under the theory of promissory estoppel. This was the only way injustice could be avoided b/c Red Owl’s promises induced Hoffman to act to his detriment. Estoppel, here, is used as a substitute for vagueness of terms.
4. Dursteler v. Dursteler p. 135

Neither party had breached a contract b/c no enforceable contract had been created - the agreement was not complete, definite and certain in all of its provisions for a court to be able to determine a breach or remedy. Although the court believed that the parties did intend to be bound since entered into the K in good faith, the undecided terms (financing, how to file tax returns, mind food exp’s) could not be “gap filled” or determined by custom. Since neither party was at fault, the court determined that restitution damages were appropriate where one of the parties had been unjustly enriched (i.e. down payment given to sellers, cost of roof repair).
UCC (Uniform Commercial Code)
I. Express Promises - Words Which do not Constitute Promises

A. Express Warranties or “Puffing” – whether words constitute promises

i. § 2-313: Express Warranties by Affirmation, Promise, Etc.
1. § 2-313(1a) Express warranties by the seller are created as follows:

a. Any affirmation of fact or promise made by the seller to the buyer 
b. Must relate to the goods (i.e. describes the goods - quality, condition, character; NOT price)

c. Must become basis of the bargain 
2. § 2-313 (1b) Any description of the goods which is made as part of the basis of the bargain creates an express warranty that the goods shall conform to the description

3. § 2-313(3) It is not necessary that the seller use formal words like “warranty” or “guarantee” or that he have an intention to make a warranty

a. Example: “This car has never been in an accident” IS an express warranty b/c the seller is making an affirmation of fact.

b. Carpenter v. Chrysler Corporation p. 120

Although “reliable” is not a statement of fact (if strictly interpreted) since cannot be precisely defined, the court found that the salesman’s statements to P regarding the characteristics of the car became the basis of the bargain and thus a breach of warranty under §2-313.

4. EXCEPTION- An affirmation of the value of goods OR a seller’s opinion/commendation of the goods does not create a warranty

a. Example: “This car is worth $1500 more than we are charging” IS NOT an express warranty b/c it is an affirmation of value.

b. Scheirman v. Coulter p. 123
Salesman’s statement that the cookware could not be purchased in retail stores at discount prices was merely “puffing” and not an express warranty b/c the statements didn’t relate to the goods, their quality, condition, or character. Statements regarding price are not an express warranty.
B. Inchoate Agreements
i. Inchoate agreements deal with then there are enforceable promises.
ii. Under the UCC, it is much easier to find the existence of a contract than under Common Law b/c UCC uses “gap fillers” to supply the missing terms (i.e. price, delivery time) which would make the contract unenforceable under the Common Law.  Quantity cannot be set by the courts, unless prior dealings indicate an estimate or some amount is stated in gap filler, like ‘entire crop’.
iii. §2-204: Formation in General

1. §2-204(1) A contract for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties.
2. §2-204(3) Even though one or more terms are left open, a contract does not fail for indefiniteness if the parties have intended to make a contract and an appropriate remedy can be granted. 

iv. §2-305: Open Price Term
1. §2-305(1) If the parties intend to enter into a K, they can do so even though the price is not settled. In this case, the price is a reasonable price at the time of delivery if: 
a. Nothing is said as to the price 

b. The price is left to be agreed by the parties and they fail to agree 

c. The price is to be fixed in terms of a market or other standard as set or recorded by a third party and it is not so set or recorded

2. §2-305(2) A price fixed by the seller or buyer is a price fixed in good faith

3. §2-305(3) If the parties intend not to be bound UNLESS the price term is fixed or agreed, there is no contract. 

a. Problem B p.138 (Commemorative Pace Car)

Buyer orally agrees to buy a limited edition car from the seller at sticker price estimated b/w $14-18K. When the car arrives, seller demands $22K since its the going rate for that type of car. If the price is agreed upon, then the price to be paid is the agreed price.  If not, then can still have a K if intend to be bound and it would be a reasonable price at the time of delivery. If they agreed on the sticker price in writing, then seller would be obligated to sell at that price (sometimes oral evidence of a side oral agreement is not admissible when there’s a written K).
v. §2-309: Absence of Specific Time Provisions
1. §2-309(1) If the time for shipment or delivery is not specified or agreed upon in a contract, it will be a reasonable time.

a. Reasonable time depends on commercial conduct and usage of trade which should be done in good faith
Common Law - Restatement (2nd) of Contracts

I. Implied Terms

A. Warranties of Quality in Sales of Goods - See UCC outline below
i. Courts are now willing to impose liability on a party even if they didn’t expressly agree to assume the risk, based on an the idea of an implied terms.
B. The Obligation of Good Faith

i. Every contact imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement. (R §205)
ii. An implied covenant of good faith can override express contractual provisions if there is reliance by one party OR one party holds superior bargaining power. (Beebe Rubber)
UCC (Uniform Commercial Code)
I. Implied Terms

A. Warranties of Quality in Sales of Goods

i. When someone contracts to sell goods and the goods turn out to be defective, there  are two remedies available in a sale of goods according to the UCC: 
1. warranty of “merchantability”- UCC §2-314
2. warranty of “fitness”- UCC §2-315
ii. Why is liability limited to merchants under §2-314 and §2-315? 

1. Merchants of the kinds of goods in question have knowledge of the goods and can allocate the risk of defective goods (via insurance) and make sure goods are fit for ordinary purpose.
iii. §2-314: Implied Warranty of Merchantability 

1. §2-314(1) A warranty that the goods shall be merchantable is implied in a contract for sale if the seller is a merchant with respect to goods of that kind

2. §2-314(2) Goods deemed to be merchantable are those that:

a. Pass without objection 

b. **In the case of fungible (interchangeable) goods, are of fair/average quality

c. **Are fit for the ordinary purposes for which such goods are used

d. Run within variations permitted

e. Are adequately contained, packaged, and labeled 

f. Conform to promise or affirmations of fact on label

3. Seller’s Knowledge

a. The seller can be held responsible for inferior goods irregardless of whether he actually knew of the defect or could uncover the defect (i.e. seller’s knowledge does not matter – like in day-old chicks case)
4. Test Approach

a. For breach of warranty it is necessary to show not only the existence of the warranty but the fact that the warranty was broken and that the breach of warranty was the proximate cause of the loss sustained.

b. In order to prove breach of warranty of merchantability, you have to prove they were defective at time of delivery.  If you can’t prove they were defective at time of delivery, then it’s not a breach
iv. §2-315: Implied Warranty of Fitness

1. There is an implied warranty that good shall be fit for such purpose when:

a. Seller has reason to know the particular purpose for which the goods are required AND
b. The buyer is relying on the seller’s skill or judgment to provide suitable goods

v. §2-312: There is a warranty by the seller that the title conveyed is good and goods are free from any security interest or liens.

vi. Cases:

1. Vlases v. Montgomery Ward p.139

The seller of the one-day old chicks breached the implied warranties of merchantability when the chicks developed numerous diseases three weeks later.  The UCC only requires that the goods at the time of  delivery were not of a merchantable quality or fit for their particular purpose (burden of proof on the buyer) – it doesn’t matter that the seller could not detect whether the chicks were infected. 

2. Batiste v. American Home Products p.141

Patient filled a prescription for birth control pills provided by the physician and later suffered a stroke. Physician is considered a merchant b/c he’s knowledgeable about the product, but he is not a seller since he did not transfer the title to a buyer for a price. Since the doctor did not sell the medicine, he did not make an implied warranty of merchantability which requires you to enter into a K for sale of goods and is therefore not liable. Drug manufacturer and possibly the pharmacist, who sold the drugs to the P, may be found liable.
B. The Obligation of Good Faith

i. §1-203: Every contract imposes an obligation of good faith in its performance.
ii. §2-103: In case of merchants, good faith requires honesty in fact and the observance of reasonable commercial standards of fair dealing in the trade.
iii. §1-201: Generally, “Good Faith” means honesty in fact in the conduct or transaction concerned (both non-merchants & merchants)

iv. Courts use the concept of good faith to fill in terms that honor the parties true intention had they actually discussed it. It does not change the K itself. (Triangle)
v. It is also used to reach policy result by implying terms, which may differ from the party’s actual intent. (Beebe Rubber)
1. Requirements and Output Contracts

a. Requirements K – seller promises to sell and the buyer agrees to purchase all the goods required by the buyer.

b. Output K – seller agrees to sell all of the specified goods that he produces.
c. §2-306: Output, Requirements and Exclusive Dealings – you cannot use a gap filler for quantity, but this resolves issues if quantity is measured by output of seller or reqmts of buyer
i) §2-306(1) A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith, 
1) EXCEPT that no quantity unreasonably disproportionate to any stated estimate OR

2)  In the absence of a stated estimate, to any normal or otherwise comparable prior output or reqmts may be tendered or demanded.
· An estimated output/requirements listed on a K becomes a firm commitment on a seller to deliver an amount close to the estimate
· If no prior output exists, then just have to meet good faith requirement

d. Cases:

i) Brewster v. Dial Corp. p.144

Brewster entered into a K to supply all of Dial’s requirements. Minimum amount Dial was obligated to purchase was not stated, but K estimated Dial’s requirement to be at its historic levels. There are 2 approaches to this case:

Easterbrook’s opinion: Economic oriented & very conservative. The case interprets §2-306(1) as follows: 

· Cannot make disproportionately large demands 

· BUT does not describe disproportionate reductions in a buyers requirement 

Rationale: to prevent arbitrage in the market – buying goods at low costs and re-selling at higher prices. Court found that Dial did not breach its contract with Brewster when it reduced it purchases under the requirements contract to zero b/c it was acting in good faith (downsizing was a legitimate biz reason). Lawrence doesn’t think its conceivable to interpret it this way.

Alternative Analysis: §2-306(1) requires that no quantity to be unreasonably disproportionate to the stated estimate or comparable prior output. It does not differentiate b/w disproportionate high and low. Therefore, Dial breached the K by ordering nothing – quantity unreasonably disproportionate to the stated estimate & prior output, although it may have been in perfectly good faith. 
Note: There is NOT only one point of view (on one hand, on the other hand – argue both sides on the test)

ii) Triangle Mining Co. v. Stauffer Chemical Co. p.148

Stauffer did not terminate its contract with Triangle in bad faith—the wording of the termination clause was clear and unambiguous (termination at will by either party w/in 90 days notice).  Enforcing the clause promoted the parties’ intent. Triangle should’ve renegotiated the K if wanted protection for yr-round mining. Since neither party is acting in bad faith and they’re of equal bargaining power, Triangle is not entitled to recover. However, can argue that Stauffer was unjustly enriched by Triangle’s prep work for the new season.
2. Percentage Rent Provisions

a. A provision where the T pays the LL a % of the T’s gross receipts.
b. A lessee has a good faith obligation to provide percentage rents (and to structure their business in order to do so) when that rent is a substantial consideration to the lease AND the landlord has an expectation that such rent will be provided.
c. Casa D’Angelo v. A&R Realty Co. p.151

The restaurant’s percentage rent was not a substantial factor to the lease (start-up biz & no indication if will turn out profitable) and T already paid market value for rented space. Thus, the owners were not obligated - under an implied covenant - to structure their business to maximize their profits. The decision to restructure and downsize the business at that location was a reasonable business decision & made in good faith.
3. Employment Contracts

a. “At Will” employment arrangements do not include an implied obligation of good faith and fair dealing.
b. UNLESS, an employee is terminated based on bad faith, malice, or retaliation, such termination is not enforceable, even if based on an “at will” employment arrangement.
c. Monge v. Beebe Rubber p.159
An “at-will” union employee is fired for refusing to go out w/her boss. Here, the court held that the employee’s termination based on malice, retaliation or bad faith and was not enforceable. Court is implying an obligation on the employer to fire only for just cause (for policy reasons) even though it is an at-will employment arrangement and not the intent of the parties. This is a situation of unequal bargaining power and court wanted to push legislation to act. Note: Lawrence says not best vehicle to bring out this point, could’ve used union instead.
d. Murphy v. American Home Products Corp. p. 162 
An at-will employee is fired for reporting acctg. fraud by upper management. In contrast to Monge, this court leaves up to the legislature to determine public policy in this arena. The court is not willing to imply an obligation of good faith and fair dealing on “at will” employment arrangements.  To do so would be “internally inconsistent” with the notion of an “at will” arrangement.
4. Franchise Agreements

a. A franchiser does not have an implied obligation of good faith to renew a short term franchisor agreement. In addition, periodic renewals of the lease do not give rise to expectations by the franchisee that the renewal is likely in the future. 
b. William C. Cornitius Inc. v. Wheeler p.167
There was no basis for the franchisee to believe that the franchisor would renew the agreement after every term.  Further, there is no obligation on the part of the franchisor to provide for renewal, b/c f-or would lose the fee paid for GW by each new tenant. Although, there were some abuses made by the f-or, the Court found that retaliatory eviction does not apply here b/c its intended to provide protection for private housing, not commercial property.
5. Insurance

a. There is an implied obligation of good faith between an insurer and the insured. The insurer must consider the interests of the insured when making claims settlements.
b. Gibson v. Western Fire Insurance p.171
When the insurance company did not make a settlement offer in light of the total possible liability and failed to consider insured physician’s interests, it breached an implied covenant of good faith.  This covenant exists between an insured and the insurer because the insurer must consider the insured’s interests at least as much as its own.
The Statute of Frauds and Parol Evidence Rule
Common Law - Restatement (2nd) of Contracts

I. The Statute of Frauds
A. Purposes of the Statute

i. It is a doctrine that says there are certain contracts that must to be evidenced by writing. If not in writing, they are not enforceable.
ii. Evidentiary Function – to provide written evidence that the parties truly intended to make an agreement.

iii. Cautionary Function – if forced to sign something, you are forced to think twice about whether you actually want to enter into an agreement.

iv. Channeling Function – To mark of signal enforceable promise. If not in writing there’s no K and if it is in writing, there’s a K.
B. Coverage of the Statute

i. Terminology:
1. If a K must be in writing to be enforceable, it is said to be “within the SOF”
2. Contracts that fall within the SOF & need to be in writing:

a. Goods $500 or more

b. Sale of land

c. If can’t be performed in 1 year of its making
3. If a K can be enforced even though it is oral, it is said to be “outside the SOF”
4. A K can be outside of the SOF either b/c:

a. No part of the statue applies to it OR
b. An exception to the rule takes the K outside the statute

ii. One Year Provision

1. If a contract cannot be performed within 1 year of its making, then must be in writing.

2. Questions to ask yourself:
a. When was the alleged K entered into (date)?

b. Can the K be performed in one year from that date?

i) Performed = complete all that’s required by the K (does not mean breached) 

3. Burton v. Atomic Workers Federal Credit Union p. 177 

P claimed oral promise that would not be terminated w/o just cause before she retired at 65.  Oral promise is enforceable only if could be performed w/in one year of its making. The court found that the K cannot be performed w/in 1 year of its making and therefore invalid under SOF for lack of writing. Performance is not based on breach, but rather full performance of the contract (b/c everyone can breach the K in 1yr, but not complete all that’s required under a K in 1yr). If downsizing was considered just cause, then the K could potentially be performed w/in 1 year and no writing would be necessary. However, the employee may be able to use equitable estoppel as an exception to requirements of SOF if can prove that the statement was made to her and she relied on it. The court will enforce D’s oral promise even w/o writing by estopping Credit Union from denying the truth to the statement made to the P (that no writing was needed). 

4. Problem A p.180 (Bad Car Salesman in Hawaii)
P enters into oral contract and moves to HI from CA to start work.  He is fired after 2 1/2 mo. (1) When was the K entered into? Agreement made on 4/25, but began work on 4/27. (2) Can the K be performed w/in 1 year of its making? If the K is silent as to its duration, then assume at-will (P loses b/c SOF doesn’t apply since can be hired/fired whenever). So P’s lawyer argued a one year term which posed SOF problem since K could not be completed w/in 1 year of its making (2 days over) & needed to be in writing. Hawaii court found that K could be performed in 1 year by saying that weekends did not count, therefore making it an exception to the SOF writing requirement. P can also use promissory estoppel to take the K out of the SOF. Fact that P moved from LA to Hawaii was evidence that promise was made.
C. Types of Writing Required

i. Written memo that may consist of a series of documents/writings. (R §132)
1. SOF may be satisfied even if the writing has been lost/destroyed by the time of litigation. It’s prior existence and contents can be proved by oral testimony. (R §137)
ii. Must contain enough info to show that a contract has been made (R §131)
1. Identify the parties

2. Identify the nature of exchange

3. Set out all material terms (i.e. quantity & description of goods)

iii. Must be signed by the party against whom enforcement is sought (R §135)
1. SIGNATURE = Any mark/symbol placed with an intention of authenticating it

2. Not every writing has to be signed as long as it appears that they all refer to the same transaction.
3. Exception: Some courts require the signed writing make reference to the unsigned one.
iv. Hoffman p. 185
P sent D a letter to confirm their oral agreement along w/ a deposit check. D didn’t sign any of the documents, but deposited the check. D later refused to sell the property. The court held that the writings – letter and the check – did not comply with SOF and therefore, were not sufficient to enforce the K against D. This court took a conservative approach by finding that the writing wasn’t sufficient although it was pretty certain that there was an agreement (seller depositing the check shows intent). The court concluded that writing had to contain all necessary terms (incl. credit terms) and the check (the only writing signed by both parties) needed to reference the terms of the agreement. Other courts will generally look at all the documents combined to determine if they’re part of the same transaction.
1. Note 2: North Coast Cookies p. 187

More relaxed approach. Here, the only thing in writing was that parties agreed to sell store for $120K. Court found it enforceable, despite the fact that lots of other terms were missing.
D. Part Performance and Action in Reliance (Exceptions to SOF requirements – situations when oral promises may still be enforceable)
i. Part Performance 

1. Generally applies to contracts for the sale of land
2. May allow enforcement of a contract that doesn’t satisfy the SOF if the part performance corroborates the existence of the contract (i.e. major improvements, not payment alone).
a. Jolley p.197
Part payment alone was not sufficient to corroborate existence of a promise to sell (could be a rent payment). However, the fact that P made major improvements on the land was sufficient to indicate part performance and served as good evidence about their intent to purchase the land.
b. Problem D

P alleges the payments were for a mortgage while D says they were for a lease. Payments alone are not sufficient to prove part performance. In addition, minor improvements by tenants that would normally made also don’t provide sufficient evidence for part performance.

ii. Action in Reliance
1. Equitable Estoppel: May be used to protect reliance on a false factual statement.
2. Promissory Estoppel: May be used to enforce a contract that otherwise doesn’t comply with the SOF when:

a. The promisor must reasonably expects the promise to induce action/forbearance from the promisee AND
b. The promise DOES induce such action/forbearance AND

c. Enforcement is required to prevent injustice (R §139)
3. Allied Grape Growers p.200
Seller forgoes another opportunity to sell grapes in reliance on the buyers promise to buy 850 tons of Cernelians. Under UCC §2-201 none of the exceptions applied (see exceptions below). However, the Court still awarded damages to the seller on grounds of estoppel as an exception to UCC. Buyer was estopped from raising the SOF b/c the seller relied upon the buyers promise by forgoing another opportunity to sell. It is more like Promissory Estoppel instead of Equitable Estoppel b/c buyer was not trying to deny truth to the statement he made. Instead buyer was trying to raise SOF to make the oral K unenforceable.
E. Oral Modifications

i. A modification is a contract in itself and therefore, must also satisfy the writing requirement under SOF.
ii. EXCEPTION: Oral modifications may be enforceable, even if the contract specifies otherwise, if the right to writing requirement is waived.
iii. Wagner v. Graziano 

P contracted with D to paint and provide supplies for a construction project. Any additional work wouldn’t be paid for unless agreed to in advance and put in writing. P was asked to do extra work and assured that the order did not need to be in writing, but D then refused to pay. Court held that oral modification may be enforceable, even if the K states otherwise, if there has been a waiver – intentional relinquishment of a known right. Once there has been reliance on the waiver (equitable estoppel), it cannot be retracted.
UCC (Uniform Commercial Code)
I. The Statute of Frauds
A. Coverage of the Statute

i. General Rule

1. A contract within the scope of SOF may not be enforced unless a memo of it is written and signed by the party to be charged.
ii. What Contracts Fall within the SOF?
1. §2-201(1): A sale of goods must be in writing if the total price of goods is over statutory minimum amount ($500+). 
iii. If there is Writing, Does it Satisfy the Requirements Under the SOF?
1. §2-201(1): The writing must be:
a. Some writing sufficient to indicate that a contract for sale has been made (don’t need a written K! writing evidencing an agreement is enough)

b. Signed by party against whom enforcement is sought
i) §1-201: “Signed” can include any symbol made by the party with an intention to authenticate the writing.
c. Description of goods (subject matter) and quantity is specified (cannot be gap filled; Price can be)

d. NOTE: omitting or incorrectly stating any other term other than the quantity does not make the writing insufficient.

iv. If the SOF is not satisfied, does the oral agreement fall within any of the EXCEPTIONS?
If one of these exceptions is met, the party can’t use SOF to prevent proof of a contract. Plaintiff still has to prove there is a contract.  These exceptions merely say that the SOF does not prevent the jury from hearing the evidence.
1. Merchant Confirmation Rule: §2-201(2) – A contract can be enforceable  against a party who didn’t sign it if:
a. Between merchants 
b. A writing in confirmation sent w/in reasonable time and sufficient to indicate there’s a contract
c. Sufficient against the sender 
i) Requirements dictated by §2-201(1): some writing to indicate K was made; signed by the party against whom enforcement is sought (signed by the sender); states quantity.
d. The recipient does not give notice of objection w/in 10 days
e. Bazak International Corp.. p.188
The parties negotiated an oral agreement for a sale of textiles. P faxed five PO’s from D’s office and later received a written confirmation. D never delivered the textiles and P sued for breach of K Faxing of an order is by definition an offer, NOT an indication that a K for sale has been made. Therefore, the writing only indicates that an offer not sale has been made. The court, however, held that the writings were sufficient under the merchants’ exception and thus the contract was enforceable. The writings (PO’s) indicated a previous agreement, set out specific terms, and were objected to by D. [Lawrence said that court was stretching things here & others courts may not agree]
2. Estoppel: In Allied Grapes, estoppel was used a Common Law exception to the UCC writing requirement.
3. Judicial Admission: §2-201 (3b) – Despite non-compliance with the statute, an oral contract may be enforced against a party who:

a. Admits in pleading, testimony, or otherwise in court
b. That a contract for sale was made. 
i) De Activities v. Brown p.192
P alleges an oral contract with D to buy a chair designed by Frank Lloyd Wright for $60K. P sent a letter to D confirming the agreement, which D returned along w/ the 1st payment indicating that other arrangements were made. P wanted an opportunity to depose D where she might admit the existence of an oral contract. However, the court held that since the D already submitted an affidavit denying the sale of a K, a chance that D would change her statement was not sufficient to warrant a judicial admission exception to SOF.
c. Problem C p.196
Various admissions by the parties are questions of fact (whether there was valid K) to be decided by jury.

4. Especially manufactured goods: §2-201 (3a) – if goods can only be used by the buyer there is good evidence that buyer ordered them.
a. SOF can’t be used to prevent P from proving there’s a valid K. 
5. Goods for which payment was made: §2-201 (3c)
a. Note 1 p.192 
Buyer claims there’s an oral agreement to buy sellers boat & sends $200 check (boat value $1500). If seller accepted the check for full amount then there’s good indication of a K b/c seller accepted payment equal to value of the boat. Need to contrast the full payment w/partial payment. The court will decide if partial payment provides enough assurance that the SOF has been met and make the oral agreement enforceable. The closer the amount paid is to the actual value, the more likely that the court will find there was a true K.
6. Goods which were accepted by the buyer (next semester)
B. Oral Modifications

i. §2-209: Modifications, Rescission and Waiver
1. An agreement modifying a contract w/n this Article needs no consideration to be binding.
2. If the contract as modified falls within the SOF, modification itself must meet the writing requirement.
a. Wixon Jewelers, Inc. v. Di-Star, Ltd. p. 203
The alleged oral modification was a change for a requirement of the buyer purchasing $2500 diamonds/mo. to instead purchasing 30,000/yr.  So there’s no change in quantity or value of the contract, only the time period specification is changed.  The court held that the agreement and the modification were subject to SOF and therefore the oral modification was not enforceable (despite the fact that original K was in writing and there was no change in quantity). Thus, D was not in breach of the exclusivity clause.
3. If the modification doesn’t satisfy the statute, it may nevertheless operate as a waiver [and make the oral K enforceable]
a. A party making the waiver can retract it by reasonable notification
b. Unless, retracting the waiver would be unjust b/c of a material reliance on the waiver
i) In Wixon case can you argue that Di Star waived the 2,500/mo requirement since they continued to accept Wixon’s orders after they only met their rqmt twice and that the waiver can’t be retracted b/c of reliance?? (§2-209(5))
II. Exam Approach to Statute of Fraud Issues
A. Ascertain whether the contract is subject to the statute (i.e. is it one of the three types of the aforementioned contracts – land, can’t be performed in <1yr, goods $500+)

B. If it is a contract covered by the statute, is the statute satisfied? (i.e. determine whether there is some writing containing the “material” terms of the transaction, signed by the “party sought to be charged” (the party who fails to perform))
C. If it is a contract covered by the Statute and if there is no sufficient writing signed by the appropriate party that satisfies the statute, then check to see if one of the exceptions applies that makes the contract enforceable

D. The EXCEPTIONS are:

i. For sale of land contracts:

1. The part performance (i.e. substantial payment, major improvements) or reliance estoppel exception

ii. For one year provision contracts:

1. The full performance exception 

iii. Estoppel should always be considered when examining the statute of frauds exceptions

Common Law - Restatement (2nd) of Contracts
I. The Parol Evidence Rule

A. The Rule

i. Governs which terms of the oral agreement are to be included the written K. 
ii. Typically, decided by the Judge. If judge believes that an oral agreement may have been made, the jury then hears the evidence.
iii. Parol Evidence includes:
1. Oral Agreements
2. Prior written agreements
iv. Two types of agreements (R §210):
1. Partial Integration: Writing that contains some but not all of the final terms of the agreement.
a. Rule: Parties can introduce evidence (terms previously agreed to but not found in the writing) as long it does not contradict any term found in the writing. Consistent terms only.
2. Complete Integration: Writing meant to be a complete and final statement of the party’s agreement.
a. Rule: No additional evidence is admissible.
3. WWW Associates Inc. v. Giancontieri p. 207
Buyer sues after seller exercises the reciprocal cancellation clause per in the written agreement, claiming that the clause had been added for the buyer’s benefit alone. The court held that there was no ambiguity in the cancellation clause and it was intended to benefit both parties. In addition, buyers claim directly contradicts the existing written agreement (indicates partial integration, although partial or complete not relevant here—court generally decides as a matter of law whether its complete/partial). Therefore, any extrinsic or parole evidence as to the right of cancellation held only by the buyer was not admissible.
B. Exceptions – When parol evidence is admissible even though it fails under traditional PER 
i. Contingent Oral Conditions

1. R §217: Integrated Agreement Subject to Oral Requirement of a Condition 
Where the parties to a written agreement agree orally that performance of the agreement is subject to the occurrence of a stated condition, the agreement is not fully integrated until the condition is met and evidence of oral condition is admissible in court. [will not be interpreted this way by all courts]
a. Scott v. Wall p. 210

A contract to purchase Scott’s restaurant was contingent on Wall’s ability to obtain a lease for the restaurant. Scott is anxious to close the deal and orally promises to return the down payment if Wall will not get the lease. Wall is unable to negotiate a lease, but Scott refuses to return the down payment. The court found the parol evidence to be admissible b/c it was only a condition to the existence of the agreement. Until the condition was met, there was no agreement and therefore no Parol Evidence issue (since no agreement at all).
i) Compare 2 scenarios:

1) No agreement, until condition is met ( PER does not apply b/c no written agreement exists

2) Agreement, if condition not met, then no agreement ( PER applies b/c agreement already exists & any oral evidence argued will be outside an already existing written contract 
ii. Consistent Additional Terms & Ambiguity

1. Parole Evidence rule is about what oral evidence can be heard by the jury (Judge determines – only admissible evidence is one which judge thinks shows the intent of the parties.

2. TEST: When parole evidence is supplements (consistent) or contradicts the written contract:

a. Common Law:  PE is admissible if it would “naturally” be part of a separate agreement.
b. UCC: Consistent unless it would “certainly” be included in writing had it been agreed upon. (More liberal interpretation - admits more evidence).
i) Stated in negative, what evidence cannot be heard. PE is not admissible if would be included in writing had it been agreed upon.
ii) If additional terms are such that, if agreed upon, they would “certainly” have been included in the writing, then deemed contradictory and are inadmissible.
1) Masterson v. Sine p. 212
Masterson conveys his ranch to D, reserving the option to repurchase the property w/in ten years. Masterson then files for bankruptcy and the trustee attempts to exercise the option. The alleged parol evidence that option could only be exercised by members of the family was found to be one that might naturally have been made as a separate agreement, thus making it admissible in court.
2) Problem F p.217
P executed consulting agreement w/D, but parties orally agreed to execute it as a front for a tax break and that he wouldn’t actually have to provide any services. Court admitted the parol evidence even though it contradicted the written agreement b/c they said the K was ambiguous and they believed P’s statement about true arrangements of the parties. 
iii. Standardized Agreements
1. When one party has reason to believe that the other party manifesting assent would not do so if he knew that the writing contained a particular term that term is not part of the standardized agreement. R §211(3)
2. Darner Motor Sales v. Universal Underwriters p.230
P (insured) did not read the insurance policy closely, but wanted the same policy to apply to his lessee’s as to his cars. Driver rents a car from P and gets into an accident. P is liable for part of the damages b/c the insurance limits are lower than promised to him by the D (15/30 instead of 100/300). Parol evidence here contradicts the written K and under Parol Evidence Rule P would not win. However, the court ruled that the insurance co. should be equitably estopped from denying their promise of higher limits b/c of P’s reliance on D’s assurances. In addition, parol evidence was admissible under R §211(3) b/c if P would not have entered into the K had he known its actual terms, then P is not bound to that term under the K.
II. Misunderstanding

A. (R §20) - There is no manifestation of mutual assent if parties attach materially different meaning to the same term AND
i. Neither party knows or has reason to know of the other parties meaning OR
ii. Each party knows or has reason to know of the other parties meaning
1. Mayol v. Winer Companies Ltd. p.239
There is a misunderstanding related to sale of rental property – buyer thought the phrase “subject to T’s rights” means that T only has right to possession; while seller didn’t know that buyer would misinterpret the option to buy provision. The court ruled that the seller’s meaning of the phrase was atypical and since neither party knew or had reason to know of the other parties meaning (R§20(a)), the agreement for the sale of land was not enforceable.
2. Frigaliment Importing Co. v. BNS Int’l. p.240
P orders chickens from D, but they disagree as to the definition of the chicken (broiling & frying v. stewing chicken). The party who will benefit from enforcement/non-enforcement of the K has the burden of proof. Here, P did not sustain the burden of proof that chicken only meant broilers & fryers, and therefore, the court did not find that D breached the contract.
UCC (Uniform Commercial Code)
I. The Parol Evidence Rule

A. The Rule

i. §2-202: The Parole Evidence Rule

1. If the writing is intended to be a final expression of the party’s agreement, no evidence of a prior agreement or a contemporaneous oral agreement may be admitted to contradict the writing.

2. EXCEPTIONS:

a. Consistent additional terms may be used to explain or supplement a writing only if the writing was not intended to be complete and exclusive (i.e. partially integrated)

b. Even if the writing is fully integrated, course of dealing or usage of trade (§1-205) or course of performance (§2-208) may be used to explain or supplement a writing.

B. Exceptions

i. Trade Usage and Course of Dealing

1. §2-202: Writing that is intended to be a complete and final expression of the party’s agreement may be explained or supplemented by Course of Dealing or Usage of Trade (§1-205) or by Course of Performance (§2-208).
2. §1-205: Course of Dealing and Usage of Trade

a. Usage of Trade - any practice or method of dealing that is regularly observed in a place vocation, or trade so as to justify an expectation that it will be observed with respect to the transaction in question. 
b. Course of Dealing – prior conduct b/w parties which demonstrates how the parties interpret the words of the K to show their intent to be bound.
i) Columbia Nitrogen Corp. v. Royster Co. p. 218
P contracted to buy phosphate at a set price and min. quantity. When phosphate market plunged, P refused to except delivery. P claims that past course of dealing and usage of trade allows him to buy nothing at all. However, the industry custom appears to contradict the written K and doesn’t explain or supplement anything here. The court, however, was convinced that price, quantity, and delivery schedule adjustments were in fact the standard practices of the fertilizer industry. Therefore, evidence of course of dealing and usage of trade was admissible to show that a mutual adjustment as to price quantity was acceptable. The evidence is still deemed inconsistent with the K, and under strict interpretation of §2-202 it would not be admissible.
ii. Course of Performance
1. §2-208: Course of Performance
a. §2-208 (1): Actual way parties perform under a contract shows what that party actually intended/meant by the terms of the K. 
i) Hypo: “delivery w/in reasonable time”; every time seller delivers w/in 10 days and buyer complains, w/in 7 and buyer accepts ( parties really meant reasonable time to mean 7 days

b. §2-208 (2): However, express terms trump course of performance when the two are not consistent w/each other.
c. §2-208 (3): If one of the party’s performs differently than anticipated, but the other party accepts w/o objection, then there is either a modification or a waiver.

i) Hypo: “delivery w/in 7 days”; but every time seller delivers in 10 days buyer doesn’t object. Parties’ now modifying the K to say that delivery in 10 days is fine. 
d. How do we know whether it’s a modification or a waiver? §2-209 (4) & (5)
i) §2-209 (4): modification which does not satisfy the necessary requirements of SOF, can still operate as a waiver
ii) §2-209 (5): waiver can be retracted unless it has been relied upon by the other party and its retraction would result in injustice (Estoppel theory).

1) Bulley & Andrews, Inc. v. Symons Corp. p. 221

Wrong materials were provided in a construction project, which resulted in higher building costs. P sued to recover the additional cost from using the two materials. The court found that the course of performance and B&A’s acceptance of the tie rods defined what “tie rods” meant in the contract. Symon’s supply of rustication strips not listed in the catalog was an offer to modify the agreement, which was accepted by B&A w/o objection. By not objecting to the rustication strips, B&A waived their rights and could no longer retract their waiver b/c the materials were used to finish construction of the building (retracting the waiver would be unjust). This is a case when a waiver becomes a modification by reliance (when it’s too late for a party to retract their waiver b/c of reliance, it becomes a modification). 

II. Exam Approach to Parol Evidence Issues
A. Determine whether the written contract itself is partially or completely integrated. Was the writing meant to be a complete and exclusive statement of the party’s agreement?
B. If  it is completely integrated, then no parole evidence can be introduced
C. If it is partially integrated, then parole evidence is admissible to explain and supplement the written contract. 
i. The “might naturally” test determines whether the parole language contradicts or supplements the written contract.

UNFAIR CONTRACTS

Common Law - Restatement (2nd) of Contracts

I. Mistake of Fact
A. Principle: Agree that K exists, but disagree on a material assumption that forms the basis of a contract. It deals with whether a party that was hurt will be able to get out of the contract when some of the assumptions that were made turned out to be untrue.  
i. R§152: A contract is voidable by the adversely affected party when:
1. The mistake is made by both parties at the time the contract was made
2. Concerns a basic assumption upon which the contract was made

3. Has a material effect on the agreed exchange
a. Parties don’t need to be consciously aware that they have made the assumption.
b. Certain assumptions regarding market conditions won’t permit relief on this basis.
c. If a seller of goods/real estate makes an express or implied warranty regarding what is being sold, the buyer may either (1) rescind the contract on mistake theory or (2) sue for breach of warranty. 
ii. Cases:
1. Reilley v. Richards p. 254
Parties signed a real estate contract w/an escape clause allowing the buyer 60 days to inspect the property. Subsequent to closing, the buyer discovered that portion of the property lied in flood hazard area and was not “buildable.” Buyer sued to rescind the K on basis of mutual mistake as to the nature and character of the real estate. The court found that the contract could be rescinded because the mistake was material to the subject matter of the contract and the buyer was not negligent in failing to discover that fact. Dissenting judge concludes that the buyer, a lawyer, should have used his expertise and he should have used the 60 day period to fully inspect the land.  
2. Notes p.257
a. Sterile Bull – Buyer purchases a calf for $5K, market rate for a fertile bull, but it later turns out to be sterile. Court found that the buyer assumed the risk and should have asked for a warranty before he made the purchase. Even if UCC applied, the sellers may not have been merchants and implied warranty of fitness would not apply.
b. Mistake by Broker’s Firm – Brokerage firm made a mistake and purchased stock from the customer for $4,962 when it was really worth $496. It would be unfair for the customer to assume a “windfall” (unanticipated benefit) and the money might have to be returned if they were aware that the broker’s firm made a mistake. However, if the customers used the money to buy a house, then might be unfair to ask to repay by theory of reliance.
c. Sold Plane Engines – Aircraft engines worth $5.5K inadvertently placed in a pile of junk and sold for $400. Buyer of the engines would probably have to return unless he melted them down and didn’t know their real value. 
3. Woyma v. Ciolek p. 257 
P get into a car accident; insurance co. wants to settle quickly, so pay P $25 for personal injuries and ask her to sign a release from any future liabilities. The court set aside the release b/c it was based on mutual mistake - Woyma could not have known of any possible future injuries at the time she signed the release - a fact material to the agreement. The insurance co. is in business to forecast injury and it is possible that the company took advantage of P in negotiating the release (bad faith settlement). There was also no consideration given by the D b/c they only paid for her x-ray and 3 headaches, when should’ve paid for all injury caused. The court decided in way of mistake b/c didn’t want to set a bad precedent (case decided before insurance legislation enacted).
B. What is not a mistake?
i. If a party makes a contract, knowing that facts are uncertain, that party is not normally excused from performance on the basis of mistake when those facts turn out unfavorably (i.e. bad stock investment).
C. When can mistake of one party make a contract voidable? R §153
i. The contract is voidable when the mistaken party makes a mistake at the time the contract was made that:
1. Concerns a basic assumption of the contract
2. Has a material effect on performance
3. Is adverse to the party
4. The party does not bear the risk of the mistake
5. The effect of the mistake is such that enforcement would be unconscionable
6. The other party had reason to know of the mistake or his fault caused the mistake
a. Donovan v. RRL Corporation p. 260
As a result of a typo, Jaguar is erroneously advertised for $12,000 less than its actual selling price. P sued for breach of K when the dealership refused to sell the car at that price. Under a CA statute, the advertisement by an auto dealer constitutes an offer, which can be accepted by paying the advertised price.  However, the contract was rescindable because its enforcement would result in unconscionability. That is, the P would be granted a “windfall” (unanticipated benefit) while having reason to know of the mistake (did prior research on Jaguars). The court also held that the auto dealer did not act in bad faith b/c it did not have a legal duty to detect the typo; if it had proofread the ad and not discovered the mistake, then it may be liable and the contract may be enforced.
II. Public Policy
A. Prenuptial Agreements
i. Some areas deal with strong issues of public policy, such as “Can a party waive a right to spousal support in a premarital agreement?”
1. In Re Marriage of Pendleton (p.213) the court found that waivers are enforceable and do not violate public policy when entered into voluntarily by parties who are aware of the effect of the agreement and w/advice of legal counsel.
III. Adhesion Contracts and Unconscionability
A. Adhesion Contracts – contract which are given to you on a take it or leave it basis where you have no power to bargain any of the terms (Scissor-Tail)

i. Standardized Agreements

When one party has reason to believe that the other party manifesting assent would not do so if he knew that the writing contained a particular term that term is not part of the standardized agreement. R §211(3)
1. Darner Motor Sales v. Universal Underwriters p.230
P (insured) did not read the insurance policy closely, but wanted the same policy to apply to his lessee’s as to his cars. Parol evidence here contradicts the written K and under Parol Evidence Rule P would not win. However, the court ruled that the insurance co. should be equitably estopped from denying their promise of higher limits b/c of P’s reliance on D’s assurances. In addition, parol evidence was admissible under R §211(3) b/c if P would not have entered into the K had he known its actual terms. Therefore insurance company’s term is excluded, making the agreement not completely integrated and allowing admission of parole evidence. 
B. Principle: A contract is not unconscionable merely b/c the parties to it are unequal, but requires:
i. 2 Elements of Unconscionability (decided by the Judge)
1. Procedural – Flaw in the bargaining process which results in oppression and surprise for one party (i.e. inequality of bargaining power, unequal sophistication b/w parties, absence of a meaningful alternative).
2. Substantive – Terms unreasonably favorable to one party where one party suffers a loss and the other party receives a windfall (one-sided result)

a. Jones v. Star Credit Corp. p. 302
A welfare recipient purchased a freezer for $900 w/ retail value of $300. The court found that the K was unconscionable as a matter of law based on price alone – substantive unconscionability. However, the court also took into account gross inequality of bargaining power (experienced seller and poor buyer). Case when substantive unconscionability implies procedural unconscionability.
3. NOTE: Most courts require proof of both procedural and substantive unconscionability to find the contract unenforceable. 
C. Burden of Knowledge
i. Burden may be on the party providing standardized form to show that the other party had knowledge of the terms they would not normally expect.

ii. Must make other party aware of the unusual or unconscionable terms.
1. Weaver v. American Oil Co. p. 288

An uneducated station operator signed a printed form contract with the oil company that contained an indemnity clause. The court held that enforcing the contract would be unconscionable b/c a person may only accept the terms adversely against his interest if he does so knowingly and willingly. The oil company has the burden to make sure the other party has knowledge (that they’re aware) of any potentially unusual or unconscionable terms.
D. Grounds for not enforcing contract:

i. If provision is against the reasonable expectations of the adhering party OR

ii. If the provision is unconscionable
1. Arbitration by a non-neutral 3rd party is deemed unconscionable. 
a. Graham v. Scissor-Tail, Inc. p. 292
A concert promoter, signed a standard contract provided by the musicians union.  Some of the terms were negotiated, but the provision for arbitration was not. This term, although adhesive, would normally be enforceable b/c it was not contrary to the reasonable expectations of the promoter (i.e. signed similar form contracts in the past).  Nonetheless, court found that enforcement of the provision would be unconscionable.  Arbitration under CA law requires a neutral arbitrator and in this case, the president of the union was deciding the outcome (biased view).
2. In determining fairness of the terms, must consider the circumstances existing when the contract was made (presence of a meaningful choice & terms unreasonably favorable to the other party).
a. Williams v. Walker-Thomas Furniture Co. p. 298  
A welfare recipient bought a stereo from the store whose financing contract contained a cross-colletarization provision – store maintained a security interest in all previous items w/right of repossessing everything in cause of default. As a matter of law, the court could find the contract unenforceable b/c of unconscionability. The court must consider the circumstances existing when the contract was made, whether the buyer had a meaningful choice and whether any terms were unreasonably favorable to the other party.  Did the buyer have a reasonable opportunity to understand the terms of the contract, or were they “hidden in a maze of fine print”?
3. Price alone is not a sufficient defense to prove unconscionability  
a. Patterson v. Walker-Thomas Furniture Co. p. 301
P bought a TV and some furniture and later defaulted on her installment payments. She claimed that the contract was unenforceable because the goods were grossly overpriced and rendered the contract terms unconscionable. The court found that P had a clear choice in entering into the K and could have chosen not to buy the goods knowing their price. Therefore, a defense of unconscionability based in price alone is not sufficient. P did not provide any factual support as to the overpricing and her claim was not supported by the two elements of unconscionability - meaningful choice of the buyer and terms unreasonably favorable to the other party. 
UCC (Uniform Commercial Code) -
I. Adhesion Contracts and Unconscionability
A. §2-302: Unconscionable Contract of Clause 
i. Any clause of the K may be found unconscionable

ii. If a court as a matter of law finds a contract or clause of a contract to have been unconscionable at the time is was made, it may:

1. Refuse to enforce the contract

2. It may enforce the remainder of the contract without the unconscionable clause

3. It may limit the application of any unconscionable clause as to avoid any unconscionable result

II. Disclaimer of Warranties
A. Purpose: To ensure that a buyer is sufficiently aware that his rights are being limited. It is a way to prevent unfair surprise or hardship on the party of a buyer/weaker party.
B. Warranty of Fitness is more important than Warranty of Merchantability since the buyer is relying on the seller to select goods specifically for the buyer’s purpose (seller must know of the buyer’s purpose to rely on warranty of fitness).

C. §2-316: Exclusion or Modification of Warranties
i. §2-316(1) Express Warranties: If the sellers express statement formed the basis of the buyers bargain, the seller cannot disclaim that express warranty. Any negation or limitation of an express warranty is subject to the provisions of the Parol Evidence Rule.
ii. §2-316(2) Implied Warranties
1. Implied Warranty of Merchantability - Can be disclaimed either: 

a. Orally – must mention word “merchantability” (i.e. goods are reasonably fit for the general purpose for which they are sold)
b. Writing – must be conspicuous 
i) Written in a way that a reasonable person ought to have noticed it
ii) Printed in capital letters or larger font
iii)  Must be set out separately and not buried in a lengthy document
2. Implied Warranty of Fitness – Can be disclaimed in writing only and must be conspicuous
iii. §2-316(3) All implied warranties are excluded by words like “as is” or “with all faults” or other like language that indicates to the buyer there is no implied warranty.
1. Lumber Mutual v. Clarklift
P purchased a forklift from D w/invoice & PO containing the following disclaimer language: “Warranty: As Is, No Warranty.” Here disclaimer was on the front of the invoice and set off separately again at the bottom. Court ruled that the disclaimer was conspicuous and the P ought to have noticed it since he was a sophisticated buyer. 
2. A&M Produce v. FMC Corp. 
P bought farm equipment from D for a specific purpose (cool off tomatoes). It later malfunctioned and he sued for breach of express warranty and implied warranty of fitness. Since the buyer chose to pay less for the hydrocooler when he had a more expensive alternative, he bought the good taking into account condition it was in incl. the disclaimers (so probably not unconscionable). However, court held that the disclaimer was not enforceable b/c buyer would not buy it had he known of the disclaimers.
III. Limitations of Remedy
A. Sellers frequently limit the remedies to (1) repair and/or replacement OR (2) exclusion of consequential damages.

B. §2-719 (3): Contractual Limitation of Remedy
i. Consequential damages may be limited or excluded unless the limitation or exclusion is unconscionable.

ii. Limitation of consequential damages for injury to a person in the case of consumer goods is presumed unconscionable.

1. Collins v. Uniroyal: Court held that it was unconscionable for a tire manufacturer to limit its liability to a price refund or tire replacement when a tire failure (consumer good) resulted in P’s death.

iii. BUT limitation of damages where the loss is commercial is NOT unconscionable

1. Wille v. Southwestern Bell: (Not a UCC case)
D mistakenly excluded P’s advertisement from yellow pages. P is suing for lost profits had the ad was included and for additional advertisement costs incurred. K expressly limited P’s remedy to amount already paid. Court enforced the limitation of this remedy b/c other alternative sources were available and there was no gross negligence or willful conduct in D’s omission of the ad.
               IMPOSSIBILITY AND IMPRACTICABILITY
Common Law - Restatement (2nd) of Contracts
I. Impossibility and Impracticability
A. Principle: Where the K specifically excuses a party from performing upon the happening of a specified event, the party’s failure to perform does not constitute a breach of K.
B. R §261: Discharge by Supervening Impracticability
Party’s duty is discharged when, an event occurred after the contract was made, the non-occurrence of which was a basic assumption of the contract.

C. R §263: Destruction or Deterioration

i. Party’s duty is discharged when the existence if a specific thing necessary for the performance of a duty is destroyed, deteriorated, or fails to come into existence.
ii. Illustration 3 - A contracts w/B to shingle the roof. Fire destroys the house including the roof (w/o A’s fault), so that he is unable to complete the work. A’s duty is discharged and he’s not liable for breach of K to B. ( Can’t continue building something that’s no longer there.
iii. Illustration 4 - A contracts w/B to build a house. Fire destroys the house (w/o A’s fault), so that he is unable to complete the work. A’s duty is not discharged and he is liable for breach of K to B. ( A being in charge of the whole project is in the best position to prevent the fire.
D. R §266: Existing Impracticability or Frustration

UCC (Uniform Commercial Code)

I. Frustration of Purpose
A. GENERAL RULE §2-615: A seller is not in breach when his performance has been made impracticable:

i. By the occurrence of an unforeseen event of which whose non-occurrence was a basic assumption on which the contract was made

1. EXAMPLE: An unforeseen act of God

ii. By compliance with a governmental regulation whether or not the regulation  later proves to be invalid

1. EXAMPLE: A company rents a music hall and shortly after the contract is made, the city council strengthens its public safety regulations so that the hall can no longer lawfully be used for public performances. If the action was unexpected and given no advance publicity, this might be an unforeseen contingency.

iii. Does this apply only to sellers? Or can is also apply to buyers?

1. This may also apply to buyers b/c under §1-103, the principles of equity supplement the UCC

§2-615
SCENARIOS

· If introducing alleged previous (previous to K) written or oral agreement terms/agreement -> Parol Evidence (Is evidence admissible to show a modification of contract?)

· If allege post (after K) oral agreement ( Oral Modification ( Is modification covered by SOF?

· If allege post (after K) written agreement ( Written Modifications (Consideration or Obligation of Good Faith?

· If allege oral agreement ( Is agreement covered by SOF?

· If allege written agreement ( offer, acceptance, consideration? 

