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A. Restatement (Second)
I. A contract is a promise or set of promises for the breach of which the law gives a remedy, or the performance of which the law in some way recognizes as a duty.
II. Promise:  a manifestation of intention to act or refrain from acting in a specified way, so made as to justify a promisee in understanding that a commitment has been made
III. Bargain: an agreement to exchange promises or to exchange a promise for a performance or to exchange performances
B. UCC
I. Contract means the total legal obligation which results from the parties’ agreement as affected by this act and any other applicable rules of law
II. Agreement is the bargain of the parties in fact

OFFER
A. An offer confers upon an offeree the power of acceptance (to create a binding contract)
B. Do we have an offer?
I. Restatement (Second):
a. An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it without any further approval
II. An offer must be reasonably definite
III. Preliminary Negotiations
a. Restatement (Second): A manifestation of willingness to enter into a bargain is not an offer if the person to whom it is addressed knows or has reason to know that the person making it does not intend to conclude a bargain until he has made a further manifestation of intent.
b. Look to who proposed last material term
c. Lonergan v. Scolnick: Whilst negotiating, Δ wrote “if you are really interested, you will have to decide fast, as I expect to have a buyer in the next week or so”. Π accepted this as offer, sued Δ for performance (Δ sold to 3rd party), but was not actually offer.
d. Letters of intent are generally not offers unless there is a definite proposal and unconditional and absolute acceptane (common law) 
i. 168th and Dodge, LP (RED) v. Rave Reviews Cinemas, LLC: Π had written a letter of intent which said it “shall not be construed as either a lease agreement or an option to lease” and refers to a contract which may be created in the future. Δ signed and returned w/ letter mentioning needing board approval. No contract.
IV. Advertisements and price quotes are generally not considered offers 
a. Ads are merely “invitations to bargain”
b. Exceptions:
i. Where the ad’s terms are clear, definite, and explicit, and leave nothing open for negotiation, it constitutes an offer, acceptance of which will complete the contract
· Lefkowitz v. Great Minneapolis Surplus Store: Newspaper ad, 1 Black Lapin Stole worth $139.50 for $1 first come first served. Because definite, stated worth, and Π was first person there and supplied $1, accepted offer. 
· Carlill v. Carbolic Smoke Ball Co.
ii. A price quotation may contain sufficient indication of willingness to enter a bargain so that the party receiving it would be justified in believing that his assent would conclude the bargain (reasonable man in position of offeree believes)
· Southworth v. Oliver: Δ mailed a letter, signed, to Π and 3 others with prices and details of land being sold. Π responded with acceptance, Δ replied that it was not an offer. Enforced b/c Π could construe it as offer and terms were definite.
· Factors used to determine if offer: language used, to whom addressed, definiteness of proposal.
V. To prevent a communication being deemed an offer, could add “this is not an offer”
C. Are the terms of the agreement definite enough?
I. Restatement 2d 
a. Even though a manifestation of intention is intended to be understood as an offer, it cannot form a contract unless the terms are reasonably certain
i. Reasonably certain: they provide a basis for determining the existence of a breach and for giving an appropriate remedy
II. UCC 2-204
a. Even though one or more terms are left open a contract for sale foes not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy
i. Except: Lack of agreement on a quantity term leads to failure for “indefiniteness” b/c courts will not divine a quantity
D. Is the offer still outstanding?
I. Revoking an offer
a. Unless the offer is supported by consideration, an offeror may withdraw his offer at any time before acceptance
i. Except: Firm Offer under UCC
b. Revocation is not effective until communicated and offeree receives the notification
II. Irrevocable Offer
a. Common Law (not sale of goods)
i. Restatement (Second): An offer is binding as an option contract if it (a) is in writing and signed by the offeror, recites a purported consideration for the making of the offer, and proposes an exchange on fair terms within a reasonable time
· Rejection of offer does not end option itself, at best one is waiving their rights to accept (waiver is unenforceable without additional consideration unless offeror relied on rejection)
· Humble Oil v. Westside Investment Corp.: Negotiating terms of contract for which there is an option contract does not end the option contract itself.
b. To accept an irrevocable offer, must communicate acceptance (effective when received)
c. UCC Firm Offer §2-205
i. A signed written offer by a merchant to buy or sell goods which by its terms gives assurance that it will be held open is not revocable 
· For the time specified or if no time is stated, then a reasonable time, neither to exceed three months
· If written by offeree must be signed by offeror
d. Equitable estoppel: If an offeror should reasonably expect to induce action or forbearance by the offeree before acceptance and it does induce action or forbearance, then the offer is binding as an option contract to the extent necessary to avoid injustice (R2d §87(2))
i. Drennan v. Star Paving Co.: General contractor relied on subcontractor’s bid and won contract. Bid was error but reliance made the bid irrevocable. Subcontractor had reason to expect that Gen contractor would use it.
III. Termination: An offer terminates at the time specified by the offer, or if no time is specified, at the end of a reasonable time (Restatement)
a. A reasonable time is a question of fact depending on the nature of the contract proposed, the usages of business and other circumstances which the offeree knows or has reason to know.

ACCEPTANCE

A. Restatement (Second) §63(a) default rule
I. Unless the offer provides otherwise, (a) an acceptance made in a manner and by a medium invited by an offer is operative and completes the manifestation of mutual assent as soon as put out of the offeree’s possession, without regard to whether it ever reaches the offeror
B. When is an acceptance effective?
I. Mailbox Rule: (default) an acceptance is effective once it leave’s the offeree’s possession (ie put in the mail)
a. However, if a rejection-counteroffer is sent and then the offeree changes their mind and sends an acceptance, it is race -- either is effective on receipt.
II. Notice of the agent, within the scope of the agent’s authority, is notice to the principal, and the agent’s knowledge on the principal is binding.
C. What are the methods of acceptance?
I. By Promise
a. When an offer calls for a promise, as opposed to an act, on the part of the offeree, notice of acceptance is always essential
b. Hendricks v. Behee
II. By Promise OR Performance
a. Acceptance by part performance operates as a promise to complete the offer; also does not need to be communicated to offeror unless requested (R2d §62(2); §54(1))
i. But, contractual duties may be discharged if offeree has reason to know that offeror has no adequate means of learning of performance with reasonable promptness and fails to exercise reasonable diligence to notify offeror (R2d §54(2)(a))
b. Ever-tite Roofing Corp. v. Green: Δ signed agreement provided by Π (ever-tite) which said Π could accept upon signature on agreement or upon commencing performance. Π sent workmen and trucks to Δ’s house but was not permitted to work. Contract enforced b/c Π accepted when loaded trucks – began performance.
III. By Performance only
a. Acceptance does not require communication (unless requested) 
i. Carlill v. Carbolic Smoke Ball Co.: Δ put ad in newspaper saying if use ball for two weeks as directed and contract sickness, £100 reward. £1000 in bank for this purpose. After seeing ad, Π used it and got influenza. Got reward because ad was offer and Π performed by buying ball, using it, and getting sick.
b. Offeree’s actions must “unambiguously express the offeree’s intention to engage himself” determined by reasonable person standard (-UCC and UCC requires notification w/in reasonable time)
i. Scoular Co. v. Denney: Π wanted to accept Δ’s offer to buy grain, but couldn’t contact Δ to accept and even though relied/part performance by contracting with 3rd party, no indication that using Δ’s grain and performance requested was not 3rd party sale. Did not unambiguously express intent.
c. If have only begun performance and not completed, does not operate as promise to complete (as above), but is an option contract (R2d §45(2))
d. Motive for performance is irrelevant (as long as aware of offer) just must have manifestation of acceptance and no manifestation of the contrary
i. Industrial America, Inc. v. Fulton Industries: Π, agent for company A, saw ad for merger with company B, connected merging companies, and demanded broker fee from B for merger. Even though maybe motivated by agency for A, manifested intent to accept offer for B. Π got fee.
e. An offeree cannot accept an offer that he is not aware of. 
i. Glover v. Jewish War Veterans: Π offered info to police that eventually helped capture murderer, became aware of reward offer after, but not given reward because unaware of offer. Also, info given to police only once asked and gave several addresses. Bad policy.
IV. By Conduct or Silence
a. Generally: Court will not regard silence, standing alone, as acceptance
b. EXCEPTION: R2d §69:
i. Where an offeree fails to reply to an offer, his silence and inaction operate as acceptance ONLY:
1. Where offeree takes benefit, had opportunity to reject it, and reason to know it was offered with expectation of compensation
2. Where offeror has stated or given offeree reason to know he can accept through silence or inaction, and offeree intends to accept through silence or inaction
3. Where because of previous dealings or otherwise, it’s reasonable that offeree would notify offeror if does NOT intend to accept
· Ammons v. Wilson & Co.: Because of previous dealings where Δ never notified Π of acceptance, to reject Δ would’ve had to notify Π.
D. Discrepancy between offer and acceptance – Has a contract been formed?
I. Common Law (non-sale of goods)
a. Mirror-Image Rule: there must be total congruence between the terms of the offer and the acceptance; even a non-material variation is fatal
i. If terms of acceptance are different, works as rejection of initial offer and counter-offer  no contract
b. The Restatement allows an acceptance to request a change or addition to the terms of the offer
i. Unless the acceptance is made to depend on an assent to the changed or added items
c. If a counter-offer is received and no reply/acceptance is made but conduct implies acceptance, this falls under the “last shot doctrine,” last communication provides the terms
II. UCC §2-207 Battle of the Forms (sales of goods)
a. A definite and seasonable expression of acceptance sent within a reasonable time operates as acceptance even if it contains terms “additional to” or “different from” those offered (construed as proposals)
i. Unless the acceptance is expressly made conditional on assent to the additional or different terms
1. “Expressly conditional” – conditional nature of acceptance must be clearly expressed to reveal that offeree is unwilling to proceed with transaction unless he is assured of offeror’s assent to new terms 
b. If the offer and acceptance are between merchants then additional terms are not proposals, but become part of the contract UNLESS:
i. The offer expressly limits acceptance to the offer
ii. The new terms materially alter the contract; OR
1. DTE Energy v. Briggs Electric: Forum-selection clause not part of contract b/c materially alters contract.
iii. Offeror has objected to additional terms or does so within a reasonable time of notice
c. Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract even if the writings do not establish a contract
i. Knock-out rule: the terms of the contract consist of the terms the parties agree on and any supplementary terms the court substitutes (disagreed upon terms are “knocked out” and replaced with gap fillers/defaults)

MUTUAL ASSENT

A. Contract Implied-in-Fact
I. When parties’ actions imply the existence of a contract, although no words are written or spoken
II. Allegheny College v. Natn’l Cahutauqua County Bank of Jamestown
III. No implied contract can exist where there is an express agreement between the parties relative to the same subject matter.
B. Assent is ascertained by its outward manifestation using an objective test
I. Actual intent is irrelevant
II. Subjective factors may only be used for interpretation of ambiguity and are given little weight
C. Look at what a reasonable person would interpret from the manifestations in that situation
I. Embry v. Hargadine, McKittrick Dry Goods Co.: Π’s employment contract ended, went to pres and said he’d quit then n there, pres said “go head, you’re alright; get your men out and don’t let that worry you”. Enforceable b/c reasonable person could’ve thought this was contract, regardless of pres’s actual intent.
II. Lucy v. Zehmer: A person cannot say he was merely jesting when his conduct and words should warrant a reasonable person in believing that he intended a real agreement. Contract drunkenly made on napkin in bar for sale of farm.
D. If expressly communicate that no legal contract should not be recognized, then it won’t be (Rose & Frank Co. v. JR Crompton & Bros. Ltd.)

TERMS OF THE CONTRACT
A. Misunderstanding
I. There is no manifestation of mutual assent if the parties attach different meanings to their manifestations and (1) neither party knows or has reason to know the meaning attached by the other OR (2) each party knows or each party has reason to know the meaning attached by the other
a. This means that a material misunderstanding precludes contract formation when parties were equally innocent (in not realizing the misunderstanding) or equally guilty (in realizing it but saying nothing)
II. However, the meaning attached by one party is operative if that party does not know or does not have reason to know of any different meaning attached by the other and the other does know or has reason to know the meaning attached by the first party (R2d§20)
a. More innocent party’s terms (if there is one) will have understanding dominate
III. Peerless: latent ambiguity as to what “Peerless” meant and material difference because determined timing of delivery of cotton.
IV. Konic v. Spokane: Δ purchased surge protector for “fifty-six twenty” from Π. Π meant $5,620, Δ interpreted $56.20. Both were reasonable in their understanding. No mutual assent; not enforced.
B. Indefiniteness
I. Restatement 2d 
a. Even though a manifestation of intention is intended to be understood as an offer, it cannot form a contract unless the terms are reasonably certain
i. Reasonably certain: they provide a basis for determining the existence of a breach and for giving an appropriate remedy
1. Varney v. Ditmars: Π had oral agreement to work for pay and “fair share of profits”. Term was too vague to enforce, no way to calculate a fair share of profits. Could only get market value of services performed.
2. Joseph Martin Jr Deli v. Schumacher: Lessor and lessee contract where renewal price was left open to agreement. No room for legal construction or resolution of ambiguity. Not enforceable.
ii. When the parties to a bargain sufficiently defined to be a contract have not agreed about an essential term, a term which is reasonable in the circumstances is supplied by the court (“community standards of fairness”)
1. Metro-Goldwyn-Mayer v. Schneider: K where Δ agreed to be principal actor in movie and in a potential subsequent tv show – start date of tv show was not specified. Δ refused to perform b/c contract indefinite, but court could fill in term and there was part performance, so they did.
b. This does not prevent recovery for performance in reliance upon terms
i. Law will presume a promise to pay the reasonable (market) value of the services already performed
c. The fact that one or more terms of a proposed bargain are left open or uncertain may show that a manifestation of intention is not intended to be understood as an offer or acceptance
II. UCC 2-204
a. Even though one or more terms are left open a contract for sale foes not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy
i. Except: Lack of agreement on a quantity term leads to failure for “indefiniteness” b/c courts will not divine a quantity
ii. Price is reasonable price at the time for delivery
1. Unless parties intend not to be bound unless the price be fixed or agreed, in which case no contract exists (UCC 2-305)
iii. Time is reasonable time for delivery

CONSIDERATION REQUIREMENT

A. Promises will not be enforced unless supported by consideration
I. To constitute consideration, a performance or return promise must be bargained for
B. Consideration: a bargained-for exchange sought by the promisor in exchange for a promise and given by a promisee in exchange for the promise
I. “Bargained-for”: Was the promise or performance sought by promisor in exchange for the promise and given by the promisee in exchange for the promise?
a. Thomas v. Thomas: (Restatement (2nd)): the fact that what is bargained for does not itself induce the making of the promise does not prevent it from being consideration for the promise (deceased wanted to give wife house, executors created contract to transfer house to her and added rent for consideration flowing back from wife; enforced)
C. What constitutes consideration?
I. An act other than a promise (benefit)
II. A forbearance (detriment)
a. Hamer v. Sidway:  forbearance does not have to benefit other for there to be consideration; rather it is enough that something is promised, done, forborne, or suffered by the party to whom the promise is made as consideration for the promise made to him (Uncle tells nephew to stop smoking, drinking, cussing for $5000)
b. Kirksey v. Kirksey: Πs moving to bro-in-law’s house was condition for gift//gratuity, not a forbearance bargained/exchanged for; not consideration
c. Langer v. Superior Steel Corp.: giving up a legal right is consideration, even if the party would not have exercised the right without the promise. (Letter from prior employer to refrain from employment with competition for money; enforceable) 
III. A promised act or forbearance, OR
IV. The creation, modification, or destruction of a legal relationship

MUTUALITY OF OBLIGATION	

A. Is consideration adequate/sufficient?
I. Courts generally will not look for the adequacy, just concerned that it actually exists (Sufficiency)
a. Restatement (2nd): no requirement in “equivalence in values exchanged”
i. Unless so inadequate as to be constructively fraudulent 
ii. Unless no consideration at all
· Words describing consideration that is never exchanged or doesn’t actually exist will not make a gift an enforceable promise
· In re Greene: Π was mistress of bankrupt Δ who gave her money in return for $1, “other good and valuable considerations” and release of nonexistent claims that essentially were worthless and not exchangeable. Also, past illicit intercourse not consideration. 
II. Courts generally will not look at relative value of consideration for promise received
a. Unless price term is unconscionable
i. UCC: court can refuse to enforce, enforce remainder without bad clause, or limit application of bad clause
ii. Jones v. Star Credit Corp.: Π on welfare, freezer way overpriced, large credit charges; gross inequality of bargaining power  unconscionable price terms; court stopped enforcement of contract, Π pays no more.
III. A consideration sufficient to support a promise need not always have an actual value; likewise, relative values of a promise and the consideration for it also do not affect sufficiency
a. Browning v. Johnson: Made second contract based on Δ canceling their previous unenforceable contract for $40,000; both believed it had value although it had none (mutual mistake); still had mutual assent and contract was enforced
b. Forbearance to sue for a lawful claim or demand is sufficient if party forbearing had an honest intention to prosecute which is not frivolous, vexatious, or unlawful, and which he believed to be well founded 
i. Fiege v. Boehme: Pregnant Π gets money to not sue for bastardy even though turned out that Δ not father b/c Π had good faith belief that could bring claim
IV.  Illusory promises lack mutuality of obligation
a. The undertakings of both sides must be real and meaningful; if the promise of one party has qualifications or limitations so strong that they negate it, he has really promised nothing and made no commitment at all. (“free way out” or “unfettered discretion”)
i. Also illusory to promise something based on a condition that can’t occur.
ii. Exception: Force Majeur Clauses are permitted
b. Because it does not bind that party, the lack of consideration voids the apparent contract, so neither party is bound.
i. Rehm-Zeiher co. v. FG Walker Co.: if for any “unforeseen reason” buyer cannot use full amount of specified whiskey, doesn’t have to buy any. So seller couldn’t sue buyer for not buying any since buyer could come up with any reason not to. Thus, buyer also couldn’t sue seller for not providing when price of whiskey increased  illusory promise; unenforceable
· HYPO: if distiller allowed buyer to purchase up to 4000 bottles a year, would it be enforceable? If there was a minimum requirement, yes.
· HYPO: What if allowed to buy between 0 and 4000, but paid $1000 for the contract to remain open that way? Professor thinks this is OK (fixed version of rehm-zeiher)
c. Exception: In certain situations, we can imply a good faith obligation or implied use of best efforts. 
i. Exclusivity Contracts/Requirement Contracts
ii. Conditions of Satisfaction
iii. Subject to financing condition
B. Exclusivity Contracts
I. UCC: a lawful agreement by either the seller or buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale
a. Court usually applies objective standard and asks if Δ has made reasonable effort
II. Wood v. Lucy, Lady Duff-Gordon: Δ (Gordon) contracted with Π to sell her clothing and use her name exclusively. She allowed others to use her name, and he sued. Δ claimed he made an illusory promise, not bound to do anything. Ct said “instinct with an obligation” b/c exclusive dealing. Enforced.
III. McMichael v. Price: Sand salesman agrees to buy “all the sand he can sell” from a sand wholesaler at a specified price. Not illusory because salesman is successful, and whatever he can possibly sell he is bound to purchase from wholesaler; contract was predicated on this. Thus had mutuality and enforced.
C. Condition of Satisfaction
I. In order for a condition to be a condition of satisfaction, the condition must be premised on “satisfactory completion” of some performance. Can be objective (Reasonable) or subjective (in good faith), but default is objective.
II. Omni Group, Inc. v. Seattle-First National Bank: Π contracted to buy land based on condition that after land assessment, Π deemed it satisfactory. Δ claimed this clause rendered promise illusory. Π could only cancel in specified condition, otherwise bound. Enforced.

CONSIDERATION SUBSTITUTES

A. Quasi-Contract (unjust enrichment)
I. A contract implied-in-law that is not a contract at all, but an obligation imposed by law without reference to the parties’ intent
II. A person who has been unjustly enriched at the expense of another is required to make restitution to the other if affords the other the opportunity to deny benefit, and goods or services are conferred with reasonable expectation of compensation
a. Goods or services were not provided gratuitously; if a reasonable person would perceive the grantor as not expecting compensation, intent is gratuitous, regardless of what grantor was thinking
b. If acting in an emergency, can presume whether there was gratuitous intent based on circumstances and/or relationship to recipient
1. Ex. Doctor expects compensation
2. Ex. Family member/good Samaritan probably doesn’t
c. Can confer benefit without asking if there is a good reason to do so (immediate action required, advance assent impracticable, claimant has no reason to believe D would refuse)
III. Restitution is restoring the value of benefit conferred (not detriment incurred)
IV. Bailey v. West: No quasi contract because Δ did not accept benefit and Π did not have reasonable expectation for compensation. Π took care of horse, which Π was not sure who owner is. Δ, true owner, never requested horse be sent there, and indicated to Π he did not want the care for the horse. Π sued for cost of care. 
V. HYPO: If Π saves a lost 7 yr old girl and takes care of her for 4 months and then parents come, can Π ask for money? Yes, parents have legal duty of care for child.
B. Promissory Estoppel
I. “Promise plus Unbargained for Reliance”
II. Restatement (Second): 
a. A promise is binding, without consideration, if
1. The promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person AND
2. Which does induce such action or forbearances, AND
3. Injustice can only be avoided by enforcement. Remedy may be limited “as justice requires”
III. Ricketts v. Scothorn: Gpa promised Gdtr that she wouldn’t have to work anymore and he would pay her a sum. She didn’t give consideration but relied on promise, Gpa must’ve known she would do that, and she altered her position for the worse. PE enforced.
IV. Allegheny College v. Bank: where consideration is found, there’s no reason to find promissory estoppel
V. Blinn v. Beatrice: Promissory Estoppel doesn’t require definiteness or intent to contract as long as Π reasonably and foreseeably relied on Δ’s words and actions. Boss said “we want you to stay”  and BOD agreed when Π asked if he should take other job. PE enforced.
a. Expression of a present intent, such as  “we want you to stay” implies that it can change at any time; different from “we promise you can stay” which has future intent

LACK OF CONSIDERATION

A. Gratuitous Promise
I. Kirksey v. Kirksey
II. A promise is made without any consideration to induce it
a. May have a condition to receive gift, but if no benefit results to promisor, could indicate gift
B. Past Performance
I. Although the detriment may have induced the promise, it was not itself induced by the promise which had not yet been made
C. Nominal Consideration (i.e. $1) – pretense of a bargain which does not in fact induce the promise
I. More acceptable for options
D. Illusory Promise – Lack of Mutuality of Obligation
I. Exception: Exclusivity contracts 
II. Exception: Conditions of Satisfaction 
E. Moral Obligation is not sufficient consideration
I. Unless: Promising to uphold a prior legal obligation (i.e. bankruptcy debt)
a. Some courts allow where benefit conferred without gratuitous intent and promise made afterwards to compensate; only to extent it prevents injustice (R2d §86)
i. Webb v. McGowin: Π saved man’s life and to thank him man paid sum for rest of Π’s life. When man died, Π sued man’s estate for pmts. Court said life has pecuniary value and material benefit received so promise enforceable.
II. Mills v. Wyman: Δ’s 25 yr old son got sick at sea and Π took care of him. After learning about Π’s help, Δ wrote letter to Π promising to pay expenses but didn’t pay. Past performance/moral obligation not consideration. No legal duty either. Unenforceable.
III. Manwill v. Oyler: Π had paid a bunch of money for farm Δ lived on over the yrs, Π claimed later Δ orally agreed to pay him back. No indication that Π expected to be compensated, only bare moral obligation here.
IV. Harrington v. Taylor: CONTRAST TO Webb: Π sacrificed hand to save Δ’s life, Δ promised to pay her medical expenses, paid a little then stopped. Court said humanitarian act not consideration.
F. Pre-Existing Duty Rule
I. The performance or promise to perform a pre-existing duty does not constitute consideration
a. Discharge of obligations
b. Modification of an existing contract in which one party undertook to do something additional and the other performed (or promised to perform) that which he had already agreed to perform
i. Requires additional consideration to enforce (non-sales contracts)
· Levine v. Blumenthal: Π landlord wanted rent, Δ claimed modification to terms, but ct says not enforceable b/c already obligated to pay that amount, modification requires additional consideration
· Alaska Packer’s Association v. Domenico: Fisherman refused to perform to coerce a promise out of supervisor for higher pay for what already contracted to perform; takes an unjustifiable advantage of necessities of other party.
ii. Exception: Restatement (2nd)
· Enforces a modification made before contract was fully performed by either side if the parties voluntarily agree, the modification is fair and equitable in light of unexpected circumstances, to the extent that justice requires
· Angel v. Murray: Trash collector for city; usually 20-25 new houses each yr, this yr 400 new; increase payment to trash collector, enforced
iii. Under the UCC §2-209, no consideration is required for a modification if the modification is in good faith and there is a legitimate business reason

STATUTE OF FRAUDS

A. How can “ in writing” be deduced?
I. Restatement (2d): the memorandum may consist of several writings if
a. One of the writings is signed AND
b. The writings in the circumstances clearly indicate they relate to the same transaction
II. Crabtree v. Elizabeth Arden Sales Corp: Unsigned memo and 2 signed payroll cards formed complete written contract because included all necessary terms.
a. If employee at will contract and is fired, can sue for back pay.
B. What contracts must be in writing?
I. Certain contracts must be in writing and signed by the party against whom enforcement is sought
a. Real Estate
i. A transfer of real property without a written instrument may be enforced only if 
· The party seeking to enforce the contract proves by clear and convincing evidence that an oral contract exists AND
· The other party made misrepresentations that induced partial performance
ii. Sullivan v. Porter: Enforceable oral contract based on partial performance induced by Δ’s misrepresentation for transfer of land. Π had began running bsn out of property and paid small down payment.
iii. This might allow someone to improve property they don’t own and try to claim a sale by using it as proof of inducement.
b. A contract that can’t possibly be performed within one year
i. Ex. Employee at will doesn’t need written contract because can be performed within 1 yr.
· If employee at will is fired, can only sue for back pay
c. Sale of any goods over $5000
i. UCC §2-201
· Statute of frauds for the sale of goods
(1) Sale of goods for the price of $500 ($5000) or more not enforceable unless in writing, signed by party against whom enforcement is sought, and contains a quantity term
a. Not insufficient because it omits or incorrectly states a term agreed upon (other than quantity)
i. If quantity is “output” this is considered a definite amount; can sue for all produced; can prob sue if no good faith effort
ii. Default quantity is 0; default price is reasonable price
(2) Exception for Merchants if within a reasonable time a writing in confirmation of the contract and sufficient the sender is received and the party receiving it has reason to know its contents, it satisfies written requirement
a. Unless written notice of objection to its contents is given within ten days after it is received
b.  Must be merchants with respect to the underlying products
(3) A contract is valid in other respects [than in writing]
a. If the goods are to be specially manufactured for the buyer and 
i. are not suitable for sale to others in the ordinary course of the seller’s business AND
ii. Seller must have made either a substantial beginning of their manufacture OR commitments for their procurement
b. If the party against whom enforcement is sought admits in his pleading, testimony, or in court that a contract for sale was made
i. Not enforceable beyond quantity of goods admitted
c. With respect to goods for which payment has been made and accepted OR which have been received and accepted


REMEDIES

A. Types of Breach that trigger remedies
1. Failure, without justification, to perform a contractual promise at time agreed
2. Repudiation of the promise or bargain
3. Bad faith in the form of preventing or hindering the other party’s performance or failing to cooperate
4. Anticipatory Repudiation
B. Consequences based on breach
I. If the breach is total and material
· Promisee may
1. Withhold performance
2. Terminate
3. Claim full damages for breach
II. If the breach is not total (partial) and material
· Promisee may
1. Suspend performance
2. Await cure
3. Claim compensation for any loss suffered
III. If the breach is not material (Substantial Performance)
· Promisee may
1. Claim compensation for any loss suffered
· Cost of rectifying deficiency OR
· Loss in value of performance
IV. A breach is called “partial” when there is a possibility of cure
· Not yet a right to termination, only potential to become material
· Victim can also treat a material breach as partial, thus committing himself to proceed as if partial and lose option of termination
C. Remedies Available
I. Legal Remedies
II. Equitable Remedies
· Injunction
1. May prohibit Δ from taking a specified course of action or compel specific performance of the contract or both
· Specific Performance is normally given only if
1. Subject matter is unique (ease with which Π can obtain substitute performance) OR
2. Legal remedies / Monetary damages are inadequate/doesn’t make P “whole”
· Curtice Brothers Co. v. Catts: Δ wouldn’t deliver contracted tomatoes, Π sued for specific performance and injunction to not sell to anyone else. Couldn’t find quantity, quality, price anywhere else. Unique case b/c involves a commodity.

SPECIFIC PERFORMANCE

A. Equitable Remedy
B. R2d §363
I. Specific Performance or an injunction will not be ordered if damages would be adequate to protect the expectation interest of the injured party
a. Injunction often used for personal services to prevent servitude and b/c of difficulty of supervision
II. Factors affecting adequacy of damages
a. Difficulty of proving damages with reasonable certainty
b. Difficulty of procuring a suitable substitute performance by means of money awarded as damages
c. Likelihood that an award of damages could not be collected
III. Doubts should be resolved in favor of granting specific performance
IV. Specific performance or an injunction will be refused if such relief would be unfair because the exchange is grossly inadequate or the terms of the contract are otherwise unfair
C. UCC 2-716(1)
I. Specific performance may be decreed where goods are unique or in other proper circumstances
a. “Other Proper Circumstances”
i. Laclede Gas Co, v. Amoco Oil Co.: Π in K to purchase propane from Δ for each development that needs it until they switch to natural gas based on some mkt price + 4cents. Π has right to cancel when switch to natural gas. Disagreement about prince and Δ writes letter terminating K for lack of mutuality. But no such problem, Δ has breached. Court grants specific performance b/c Π could buy propane easily in market, but not for such long-term K as has with Δ.
II. The decree for specific performance may include such terms and conditions as to payment of the price, damages, or other relief as the court may deem just
III. The buyer has a right of replevin for goods identified to the contract if after reasonable effort he is unable to effect cover for such goods or the circumstances reasonably indicate that such effort will be unavailing

MONETARY DAMAGES

A. Is Π entitled to damages?
I. P must prove that
a. (1) The breach was the substantial cause of the loss complained of, AND
b. (2) The amount of the loss caused with reasonable certainty
c. Damages only recoverable for loss that breaching party could reasonably foresee at time of contract
II. The provable losses must have been reasonably foreseeable to D at the time of contracting
a. UCC: Consequential damages resulting from the seller’s breach include
i. (a) any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise; AND
ii. (b) injury to person or property proximately resulting from any breach of warranty
b. Hadley v. Baxendale: Lost profits due to delay in delivery of mill shaft was not foreseeable; special circumstance not communicated to Δ. Damages cannot be awarded for lost profits. 
III. Mitigation: (R2d) Damages are not recoverable for loss that the injured party could have avoided without undue risk, burden or humiliation. Injured party must use reasonable efforts to avoid loss.
B. Liquidated Damages
I. UCC 2-718(1)
a. Damages for breach by either party may be liquidated in the agreement but only 
i. At the amount which is reasonable in light of anticipated or actual harm caused by the breach 
ii. And in a consumer contract the difficulties of proof of loss and the inconvenience or non-feasibility of otherwise obtaining an adequate remedy
II. R2d §356(1)
a. Damages for breach by either party may be liquidated in the agreement but 
i. Only at an amount that is reasonable in the light of the anticipated or actual loss caused by the breach and 
ii. The difficulties of proof of loss
b. A term fixing unreasonably large liquidated damages is unenforceable on grounds of public policy as a penalty
III. Reasonableness of damages is viewed at time of contracting
IV. The fact that actual damages suffered are shown to be less than liquidated damages is not fatal
a. Southwest Engineering Co. v. United States: Π contracted to do 4 projects for the gov’t with liquidated damages provision for $50 or $100 per day of delay. Π was late on all his projects and gov’t withheld liquidated damages that were Π’s fault. Π claimed they acted as a penalty and thus unenforceable; gov’t sustained no actual damages. Court said they were reasonable and difficult to calculate, you agreed to it, too bad.
V. If contract doesn’t specify liquidated damages as the only remedy, then the plaintiff is generally not prevented from electing to claim specific performance instead of damages
C. Restatement 2d: Types of Damage Interests
1. When a valid contract has been entered into and breached, the plaintiff has the option of either suing on the K for expectation or reliance, OR disaffirming the K and suing in restitution for the recovery of benefits conferred under the now-defunct K.
2. Expectation Interest
a. Gives the plaintiff the benefit of his bargain and puts him in the position he would have been in had no breach occurred
i. Goal is to simulate as closely as possible the plaintiff’s economic situation in the absence of a breach
ii. Compare what the plaintiff had the right to expect and what she actually got
b. Calculation
i. Damages =
1. Plaintiff’s loss in value caused by defendant’s non-performance (deduct contractual value of what the plaintiff received from what she was promised)
2. PLUS any other loss (consequential and incidental damages)
3. LESS any cost or loss the plaintiff avoided by not having to perform
c. Must be able to prove loss of earnings (Sullivan below)
d. Substitute Transaction
i. R2d provider of services
1. Damages = expected gains from transaction – actual gains from substitute
ii. UCC seller of goods who reasonably resells the goods
1. Damages = difference between the K price and the lower resale price
iii. If the aggrieved party did not enter into a substitute transaction, he is entitled to sue for loss based on a hypothetical substitute, valued at the market rate
1. Market price may also be used when cost of substitute was higher/lower than it need to have been
2. UCC MP
a. Seller – at the time of contracting
b. Buyer – at the time buyer learned of breach
iv. Services
1. If the K is for services and cannot find another job, the only way to compensate is to award damages equivalent to the full consideration due to her under the K (less saved direct costs, less any amt already paid, less any salvage, plus any reliance expenditure, plus any incidental or consequential damages)
v. “Lost Volume” Situation
1. A similar transaction will only be a substitute for the broken K if it is clear that the plaintiff would not or could not have entered in the absence of breach
2. If the seller can establish a lost volume situation, where the breach reduces its volume of sales because it could’ve resold that unit and more, its proceeds should not be treated as reducing the loss from the breach.
a. Seller is entitled to recover its full profit expected at the breached transaction.
3. American Mechanical Corp. v. Union Machine Co. of Lynn, Inc: Δ contracted to purchase land and machinery from Π for $135k knowing the bank was close to repossessing these items. Δ repudiated and bank sold land at a bank sale ($55k, loss of $45k) and machinery (at FMV of $35k). Δ claimed bank sale equal to fmv and that Π didn’t try to sell anywhere else, but didn’t prove other option. Δ had to pay $45k loss.
4. Locks v. Wade: Π leased jukebox to Δ for 2 years. Before installation Δ repudiated. Π leased to someone else and Δ claimed that the profit of second lease should be subtracted from damages. But court says Π could have leased that juke box in addition to Δ’s K and they will not deny Π the benefit of both bargains.Π
e. Limitations
i. Foreseeability – reasonably contemplated by the parties at the time of contracting (objective)
ii. Mitigation – The party in breach will not be held responsible for increased losses resulting from her own irrational or unfair behavior
1. Allowed reasonable discretion in declining to pursue alternatives that are unsuitable, and should not be deprived of recovery as a result
iii. Causal link
iv. Reasonable certainty – adequate evidence of the monetary extent of the loss
3. Reliance Interest
a. Based on affirmation of the contract
b. Aim to refund expenses wasted or equivalent losses by the plaintiff in reliance on the K, thereby restoring him to the position he would be in if no K had been entered
c. Reimbursed for loss caused by reliance on contract (pain and suffering, worse off)
i. Sullivan v. O’Connor: breach of contract with nose job. Awarded reliance damages to place her back into position before surgeries. Compensates for pain and suffering (which is tort-like) beyond that which should have been suffered in performance and worsening of condition.
d. The measure of damages in an action by a lessor against a lessee for damages for breach of K is ordinarily the reasonable cost of performance of the work
i. However, where (1) the K provision breached was merely incidental to the main purpose in view AND (2) economic benefit to lessor by full performance is grossly disproportionate to the cost of performance
1. The damages which lessor may recover are limited to the dimunition in value resulting to the premises because of the non-performance
ii. Peevyhouse v. Garland Coal & Mining Co.: Π leased farm to Δ for coal mining and in K Δ agreed to perform restorative work at the end of the lease. Δ did not do this introducing expert testimony that it would only increase value by $300 whereas the work would cost $29k to perform. Π should only get $300.
4. Restitution Interest/Compensatory Damages
a. Based on disaffirmance of the contract
b. Seeks to return to the plaintiff the value of any benefit conferred on the defendant after the breach occurred
c. In part performance, a Δ can prove that the Π would be worse off if performance had been completed and Π would have suffered a loss
i. Plaintiff couldn’t have recovered expectation damages if has negative expectation
ii. Measurement
1. The reasonable value to the other party of what he received in terms of what it would have cost him to obtain it from a person in the claimant’s position, OR
2. The extent to which the other party’s property has been increased in value or his other interests advanced
iii. New Era Homes Corp v. Foster: Π remodeled Δs home for $3075 with payment due at 4 installment periods (signing, delivery and start, completion of carpentry, total completion).  After first 2 payments, Δs refused to pay. Court determined not divisible, payment conditioned upon completion of all work. Π could collect under quantum meruit or for what Π had lost. (Appeared that job was going to cost more than it should have).
5. Punitive Damages for contract are very rare
D. UCC Remedies
I. Seller’s Remedies UCC 2-703 – General obligation to Mitigate Damages
a. Withhold delivery
b. Stop deliver of goods in transit by any bailee
c. Reclaim goods or recover price
d. Resell and recover damages
i. If seller receives less than contract price, can sue for recovery and incidental damages
e. Recover difference b/t contract and market price
f. Incidental Damages: Expenses reasonably incurred by the plaintiff after the breach in attempting to deal with the breach
II. Buyer’s Remedies UCC 2-711
a. Cancel
i. If rightful cancellation/rejection, recover price paid
b. Deduct damages from price still due
c. Recover Identified goods
d. Purchase from other seller and recover price difference
e. Recover difference b/t price and market value
f. Incidental Damages: Expenses reasonably incurred by the plaintiff after the breach in attempting to deal with the breach, expenses in effecting cover
III. Consequential Damages
a. UCC: Consequential damages resulting from a breach include
i. (a) Any loss resulting from general or particular requirements and needs of which the breaching party at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise

AVOIDANCE OF CONTRACTS
Courts at times will refuse to enforce contracts because of conditions existing at the time of contracting, such as lack of capacity to contract by one of the parties, defects in the bargaining process resulting from mistake, fraud, duress, or unconscionability, or terms in the agreement that make performance illegal or against public policy. In most cases, the parties to don’t have the option to waive these defenses.

A. Do the parties have legal capacity to contract?
I. R2d §12(1): No one can be bound by contract without legal capacity to incur at least voidable contractual duties.
a. Infancy: Unless a statute provides otherwise, a natural person has the capacity to incur only voidable contractual duties until the beginning of the day before the person’s 18th birthday
i. Obligation may be avoided for the minor by timely and appropriate disaffirmance, but the adult is bound
· If disaffirming, the adult is only entitled to restoration not restitution
· Bowling v. Sperry: Π sold car to minor, gma and aunt were with minor and lent minor money, but deal made with minor and minor’s name on title. Minor disaffirmed contract and only had to return damaged car, not restitution.
ii. Once the age of majority is reached, any manifestation of intent to regard the bargain as binding will deprive him of power to avoid the contract; Mere silence or inaction will not ratify, but must disaffirm within a reasonable time
iii. Exception: A minor who contracts for “necessaries” is bound to pay their worth
b. Mental Incompetence/Incapacity: Two ways to gauge incapacity
i. If by reason of mental defect a person is
·  Unable to understand in a reasonable manner the nature and consequences of the transaction OR
· Unable to act in a reasonable manner in relation to the transaction AND the other party has reason to know of his condition, only voidable contractual duties are incurred 
ii. Mental Incompetence is determined at the time of contracting
iii. However, if the contract is made on fair terms and the other party is without knowledge of the mental illness or defect, the contract cannot be avoided to the extent that the contract has been performed in whole or in part, OR the circumstances have so changed that avoidance would be unjust (court attempts to allow)
B. Was there a defect in the bargaining process?
I. Mutual Mistake (R2d §152(1))
a. The parties are mistaken regarding a basic assumption (existing fact) on which the contract was made and which has a material effect on the agreed exchange of performances, contract is voidable by adversely affected party (unless he bears the risk)
i. Basic Assumption – Mistake as to value is not a sufficient basis
· Parties would not have entered into the contract if the mistake was known
ii. Materially different bargain 
· Ends up with something different than bargained for; look to balance of exchange
iii. When one party bears the risk of mistake
· The risk is allocated to him by agreement of the parties (“as is” clause) or implied from contract terms
· Lenawee County Board of Health v. Messerly: Π purchased income-producing property from Δ; but there was a sewage problem with the land which neither was aware of, mistake as to income producing properties. Because of “as is” clause, purchaser, Π assumed risk.
· The risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so (constructed by court)
b. Sherwood v. Walker: Π contracted to purchase a cow for $80 from Δ, who told Π that the cow was probably barren and would not breed (if so it would be 750-1000, they purch for $850), but this cow was being sold for $80. Before handing over the cow, Δ found the cow was pregnant and refused to sell. Mistake as to very “essence” of the thing, not just a quality, neither would have entered into contract if knew. Δ had a right to rescind.
i. Dissent: Π might’ve believed the cow could breed.
II. Unilateral Mistake
a. Made as to basic assumption
b. Material effect on agreed exchange of performances
c. Voidable by adversely affected party (unless he bears risk of mistake)
d. Enforcement would be unconscionable OR other party had reason to know of the mistake or his fault caused the mistake
i. Boise Junior College District v. Mattefs Construction Co.: Δ submit a bid in error to Π for $141,000 along with a bid bond. Left out 14% (material) of bid. Δ expected to pay $150,000 beforehand. Δ not required to pay difference. Court based equitable relief of rescission on five factors
· Mistake is material, enforcement would be unconscionable (bidder incurs a substantial pecuniary loss), mistake did not result from culpable negligence (carelessness or lack of good faith as opposed to a transcription/clerical error), party receiving bid will not be prejudiced except by loss of bargain, prompt notice of error is given
· Not all required, merely factors and looking at ultimate fairness
e. Court generally weighs the hardship that enforcement would have on the mistaken party versus the hardship of avoidance on the other party
i. Negligence can come into play
III. Rescission and Reformation
a. Rescission: invalidates contract, returns parties to status quo
b. Reformation: Designed to restore efficacy of a writing, which, by mutual mistake, does not reflect the agreement of the parties in its expression that was actually reached and intended to be included in the writing.
C. Was there misrepresentation or fraud?
I. Misrepresentation: an assertion that is not in accord with the facts (R2d §159)
a. Can be made by conduct and/or words
b. Must be an assertion or affirmation of an existing fact on which the other party justifiably relies in entering the contract
i.  NOT opinion, promise to do something in the future, or prediction of future events
ii. Vokes v. Arthur Murray Inc.: Dance studio and widow case, sold her over 1200 hours for $31K. Where parties are dealing on a contractual basis at arm’s length with no inequities or inherently unfair practices employed, but here was not the case.
II. If a party’s manifestation of assent is induced by either a fraudulent or material misrepresentation by the other party on which recipient is relying, the contract is voidable by the recipient (R2d §164)
a. Innocent (but material) misrepresentation is grounds for rescission in most courts
b. This is all “fraud in the inducement”
c. Fraud in the Execution: no contract at all
i. Ex. A party secures another’s signature by misrepresenting the character of the document
d. Vokes v. Arthur Murray, Inc.: Owner of dance studio excessively flattered widow and got her to buy over 1000 hours of dance lessons for $31,000 to get awards and become eligible for trips. Misrep of opinion doesn’t apply with fiduciary opinion, or where parties not dealing in “arms length,” and Δ has superior knowledge.
III. Although a statement or assertion may be facially true, it may constitute an actionable representation if it causes a false impression and the actor fails to provide qualifying information to cure the mistaken belief (R2d §159(b))
a. Such half-truths may be as misleading as an assertion that is wholly false
b. Laidlaw v. Organ: Π asked Δ if blockade was over before selling Δ tobacco, Δ did not answer. Π accused Δ of misrepresentation but b/c Π went ahead anyway and sold, their fault. More like unilateral mistake.
IV. Duty to Disclose
a. Nondisclosure amounts to an assertion that a fact does not exist where (R2d §161)
i. The party knows that disclosure of fact is necessary to correct a previous assertion
ii. There is a relationship of trust between the parties
iii. The party knows that it is necessary to correct the other party’s mistake as to a basic assumption of the contract, and nondisclosure would violate the duty of good faith and fair dealing
b. Hill v. Jones: Π bought house with report saying no termite damage and when asked about groove in wood, seller said due to water damage, when really due to termites. Also sellers did not disclose past termite damage and treatment. Π now faces $5000 repairs. If material, seller under duty to disclose (rule adopted by court).
V. Express Warranties: In contracts for the sale of goods, a seller’s “affirmations of fact” to the buyer about the nature or quality of the goods which become part of the “basis of the bargain” constitute express warranties even though they are innocent
a. If the goods don’t conform to the express warranties, the buyer may reject goods upon tender, recover so much of the contract price as has been paid and sue the seller for beach of contract damages.
VI. Promissory Fraud
a. Many jurisdictions impose punitive damages on those who at the time of promising don’t intend to perform their promise; represents a present intent
D. Was the contract formed under duress?
I. Duress by physical compulsion prevents formation of a contract (R2d §74)
II. Duress by threats that leaves the victim no reasonable alternative makes a contract voidable (R2d §175)
a. Economic or business duress: P is forced into a transaction as a result of unlawful threats or wrongful, oppressive, or unconscionable conduct by D which leaves P no reasonable alternative  P can void and recover economic loss
b. Machinery Hauling, Inc v. Steel of WV: Π returned unmerchantible steel to Δ who demanded payment of the $31000 price or would cease doing business in the future, a loss of $1M per year. Because no threat to existing contract, no legal right to anchor claim of duress. Also did not even pay the $31,000.
E. Is the contract formed on illegal grounds, opposing public policy?
I. A promise or other term of an agreement is unenforceable on grounds of public policy If legislation provides that it is unenforceable. (R2d §178(1))
a. But if there is no clear legislative mandate, still unenforceable if the interest in its enforcement is clearly outweighed by public policy against its enforcement (R2d §178(1))
i. For interest in enforcement, consider (a) the parties’ justified expectations, (b) any forfeiture that would result if enforcement were denied, and (c) any special public interest in the enforcement of the particular term (R2d §178(2))
ii. For interest in public policy against enforcement, consider (a) the strength of that policy as manifested by legislation or judicial decisions, (b) the likelihood that a refusal to enforce will further that policy, (c) the seriousness of any misconduct involved and the extent to which it was deliberate, and (d) the directness of the connection between that misconduct and the term
II. Homami v. Iranzadi: Π lent Δ money and agreement stated that there was no interest. Π sued for interest in oral agreement, explaining that interest wasn’t written down to evade taxes. The purpose was to avoid compliance with federal regulation and could not establish his case without the medium of an illegal transaction. Not recognized.
F. Are the terms unconscionable?
I. UCC 2-302
a. If the court finds the contract or any clause to have been unconscionable, they can basically enforce whatever parts of it they want to avoid an unconscionable result
II. The basic test is whether the clauses involved are so one-sided as to be unconscionable under the circumstances (restricts rather than expands as in promissory estoppel)
a. Gross inequality of bargaining power
b. Williams v. Walker-Thomas Furniture Co.: Set up contracts so that payees always have a balance and W-T retains title in property. Remanded to see if unconscionable b/c little bargaining power and little or no knowledge of the terms.
III. Adhesion Contracts
a. Standard form on a take-it-or-leave-it basis
b. Just b/c contract of adhesion does not mean it won’t be enforced; generally are
i. Courts will look at circumstances, procedural unconscionability and substantive unconscionability


SCOPE AND CONTENT OF OBLIGATION

Assuming that there is some written expression of the agreement, the basic questions are whether one party may prove prior or contemporaneously agreed terms or conditions which alter or add to the writing and how does a court determine the meaning of language in dispute which is admittedly part of the bargain.

PAROL EVIDENCE RULE

A. The “Parol Evidence Rule” determines the provability of a prior agreement or contemporaneous oral agreement when the parties have assented to a written agreement
B. What did the parties intend?
I. Look to the parties’ intentions. Did they intend their writing, assented to by both, to be
a. Completely Integrated
i. Writing expresses all applicable terms of the agreement
ii. No side agreements 
iii. Evidence of even consistent additional terms is inadmissible
b. Partially Integrated
i. Complete with respect to the terms in writing
ii. There may be consistent side agreements or additional terms
iii. Evidence inconsistent with written terms (price, quantity, delivery date) inadmissible
II. Factors for intent
a. Detail of the K
b. Sophistication of the parties
c. Merger Clause
i. Standard provision in many contracts, indicates K is final and exclusive expression of the terms
d. Do the parties in these circumstances usually leaver things out of the written K?
e. Form contract
C. Generally: If there is a written K and a party is trying to introduce evidence of a prior or contemporaneous agreement to contradict the written K, court will often apply PER and throw it out; if evidence is not trying to contradict a written K and evidence is consistent with the written K, courts will generally allow the evidence.
I. Consistent Additional Terms
a. Masterson v. Sine: Mastersons sold ranch to the Sines (family of Masterson’s) with an option to repurchase the ranch for 10 yrs. Mastersons went bankrupt and trustee tried to exercise option. Sines wanted to introduce evidence proving that option is personal to Masterson. A collateral agreement here might “naturally” have been made as a separate agreement (inexperienced contractors) and would not “certainly” be included.
i. Restatement: Permits proof of a collateral agreement if it is such an agreement as might naturally be made as a separate agreement by parties situated as were the parties to the written contract
ii. UCC 2-202: If the additional terms are such that, if agreed upon, they would certainly have been included in the document in the view of the court, then evidence is excluded
D. Mitchell v. Lath: Mitchell agrees to buy land from Lath in written agreement. Before this, they made oral agreement for Lath to remove icehouse, in consideration of contract. Lash refuses. Problem is whether to admit oral evidence. Court says that this should have been included in the deed if was so important. But dissent says that written K was only meant to cover subjects in K, and this should be admissible.

INTERPRETATION

A. The ascertainment of the meaning to be given contract language
I. First look to whether language of contract is plain and unambiguous
a. If so, no room for interpretation or construction
II. Where no explicit, unambiguous answer as to the meaning of the contract is available from the instrument, surrounding circumstances become relevant and extrinsic evidence is admissible
a. Course of Performance, Course of Dealing, Usages of Trade
b. Specific legal supplementary rules
c. General legal supplementary rules
d. Community standard, good faith
e. Jury
B. R2d §212 note b. – Context Evidence (Look at evidence to determine ambiguity)
I. Any determination of meaning or ambiguity should only be made in the light of the relevant evidence of the situation and relations of the parties, the subject matter of the transaction, preliminary negotiations, and statements made therein, usages of trade, and the course of dealings between the parties.
II. Evidence will only be permitted if there is an ambiguity, which is only determined by looking at extrinsic evidence
a. If the parties have drafted a clear and complete agreement, the odds favor exclusion of all but the most compelling evidence, such as a course of performance indicating how both parties interpreted the term or a trade usage to which both parties are bound.
C. Plain Meaning Rule (Look at written words to determine ambiguity)
I. When parties set down their agreement in a clear, complete document, their writing should be enforced according to the terms and evidence outside of the document is generally inadmissible. Only if there is an ambiguity in the terms will extrinsic evidence be considered.
D. UCC 2-202(a)
I. Terms in an integrated writing may be explained or supplemented “by course of dealing or usage of trade or by course of performance.”
E. Interpretation against the draftsman
I. In choosing among the reasonable meanings of a promise or agreement or a term thereof, that meaning is generally preferred which operates against the party who supplies the words or from whom a writing otherwise proceeds.
F. Cases:
I. Pacific Gas & Electric Co v. Thomas Drayage & Rigging Co.: Δ agreed to perform the work “at its own risk and expense” and to “indemnify Π against all loss resulting from injury to property.” Π brought action to recover $25,000 for injury to their turbine. Π claimed indemnity clause applied to any property, while Δ said it was only for 3rd parties (custom). Evidence of interpretation should have been permitted based on its relevance. Exclusion is only justified if feasible to determine meaning of words from instrument alone.
II. ConFold v. Polaris: Δ hired Π to conduct logistics analyses and K contained a ”Mutual Non-Disclosure Agreement – Logistics Consulting Version.” Δ later sent proposals to 9 firms for designs for logistics products and Π sent one. Δ didn’t use any of the proposals but a couple years later made the product and Π sued claiming Δ used their design, breaching the non-disclosure part of their previous K. Language was ambiguous so external evidence permitted. Copied from a software company directly, provided by Π, so clearly only includes logistics and if Π wanted it to cover more, could have included it in the NDA or with design.
III. Frigaliment Importing Co v, B,N,S, International Sales Corp.: Π contracts to purchase “chickens” to Δ. But Π only wanted young chickens and Π supplied fowl. Court first looked to the contract itself to determine meaning, but ambiguous. Based on the supplied definition, trade usage, market price, and cablegrams, court decides for Δ.


THE IMPLIED DUTY OF GOOD FAITH

A. Every contract imposes upon each part a duty of good faith and fair dealing in its performance and its enforcement. R2d §205 and UCC 1-203
I. Good faith performance or enforcement of a contract emphasizes faithfulness to an agreed common purpose and consistency with the justified expectations of the other party
· UCC – honesty in fact and observance of reasonable commercial standards of fair dealing
II. Courts have implied a covenant of good faith to override express contractual provisions only in circumstances where contractual relations involve a special element of reliance and where one party has traditionally held a vastly superior bargaining power.
B. This duty is imposed by law and cannot be “disclaimed by agreement,” but the parties can determine the standards of good faith if those standards are not manifestly unreasonable
C. Bad faith
I. Evasion of the spirit of the bargain
II. Lack of diligence and slacking off
III. Willful rendering of imperfect performance
IV. Abuse of power to specify terms
V. Interference with or failure to cooperate in the other party’s performance
D. Market Street Associates Limited Partnership v. Frey: provision of the contract stated that if their negotiations fail, MSA could repurchase the property for original price plus interest per year. MSA gave vague warnings to Frey, but negotiations did fail. Then MSA demanded to purchase back property. Issue of whether MSA acted in good faith b/c didn’t mention paragraph 34 before acting on it.
E. Exercise of Reserved Discretion
I. The combination of a commitment to do something and the general duty of good faith in performance, is normally enough to provide consideration,


EXPRESS CONDITIONS

A. Express Condition: An event, not certain to occur, which must occur, before performance under a contract becomes due
I. Courts’ general approach to express conditions is to apply them strictly, even if this may have a harsh result on one of the parties
II. Conditions precedent must be satisfied before a contractual duty comes into existence
a. An obligor may make an event a condition of his duty in order to shift to the obligee the risk of its nonoccurrence 
b. Dove v. Rose Acre Farms, Inc.: Rose offered bonus programs to their employees, mainly to stress attendance and promptness. Dove was enrolled in such a program to complete construction in 10 weeks, which strictly forbid absenteeism or tardiness. Rose missed two days in the last week because he had strep, even though Rose told him he could make it up. Rose sued for bonus saying he didn’t meet condition b/c of impossibility but substantially performed. Didn’t satisfy condition.
B. Excuses for Express Conditions
I. If grounds for the excuse exist, the condition falls away and the contingent obligation becomes absolute.
a. An agreement by both parties modifying the contract to discharge the condition
b. Changed circumstances that make compliance by promisee with the condition impracticable
c. Discharge by the court
d. Waiver – Voluntary abandonment of a contractual right
i. The promisor whose duty is conditional intentionally indicates by words or conduct that he will perform even if the condition does not occur.
· Clark v. West: Π agreed to write books for Δ and totally abstain from drinking liquor during contract. If not, only gets $2 per page, otherwise $6. But Δ continually assured Π that he would get $6 per page. Π performed contract but drank. Π got all $6 b/c drinking clearly conditional since purpose was to produce books, and Δs behavior of assuring $6 effected waiver.
ii. Timing
· Waiver may take place wither before condition is to occur or after that time is passed and the condition has not yet been satisfied.
iii. Distinguished from modification 
· Modification requires consideration (under R2d not UCC) and is an essential matter or purpose of the contract
· Waiver only applies to a non-material right and is unilateral (no consideration)
iv. Retraction
· If waiver was made prior to due date of condition’s fulfillment it may be retracted
· Subject to other party’s reliance
C. Conditions Implied-in-Fact
I. Contextual Evidence may support the inference that the parties intended a performance to be conditional
II. No difference in legal effect from express conditions
III. Courts use greater flexibility in interpreting an implied condition in a way that avoids the harsh results that would have been more inevitable had the condition been clearly expressed
D. If the condition is intended to relate only to the performance of one of the parties, that party can chose to perform despite its non-occurrence and may fully enforce the contract against the other
I. If the condition relates to the K as a whole, its non-occurrence discharges the right of both parties to demand performance, and neither can unilaterally waive it
E. Exercise of Reserved Discretion (Express)
I. Subject to Financing clauses
a. Impose upon the buyers an implied obligation to make a reasonable and good faith effort to satisfy the condition
i. A promisor cannot rely upon the existence of a condition precedent to excuse his performance where the promisor himself prevents performance of condition
· Billman v. Hensel: Buyer and seller entered into K for house, with condition precedent that buyer be able to secure mortgage. Buyer went to one bank and kept scrounging money but couldn’t meet conditions for mortgage. Buyer had previously assured seller that he could meet condition and gave seller earnest money check (but never deposited the $1,000). Buyers claiming they were excused from performance, but seller wants earnest money.
II. Exclusivity Contracts
a. UCC: a lawful agreement by either the seller or buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale
i. Court usually applies objective standard and asks if Δ has made reasonable effort
ii. Wood v. Lucy, Lady Duff-Gordon: Δ (Gordon) contracted with Π to sell her clothing and use her name exclusively. She allowed others to use her name, and he sued. Δ claimed he made an illusory promise, not bound to do anything. Ct said “instinct with an obligation” b/c exclusive dealing. Enforced.
iii. McMichael v. Price: Sand salesman agrees to buy “all the sand he can sell” from a sand wholesaler at a specified price. Not illusory because salesman is successful, and whatever he can possibly sell he is bound to purchase from wholesaler; contract was predicated on this. Thus had mutuality and enforced.
III. Condition of Satisfaction
a. In order for a condition to be a condition of satisfaction, the condition must be premised on “satisfactory completion” of some performance. Can be objective (Reasonable) or subjective (in good faith), but default is objective.
i. Omni Group, Inc. v. Seattle-First National Bank: Π contracted to buy land based on condition that after land assessment, Π deemed it satisfactory. Δ claimed this clause rendered promise illusory. Π could only cancel in specified condition, otherwise bound. Enforced.
b. Any expression of dissatisfaction must be made in good faith otherwise breach of contract
i. Dissatisfaction must be honest and genuine
ii. If a party refuses to perform on the basis of unreasonable or false dissatisfaction, the condition of satisfaction is deemed fulfilled, and the refusal of perfomance is deemed a breach.
iii. Neumiller Farms, Inc. v. Cornett: K between buyer and seller for 12 loads of chipping potatoes at $4.25 per load and that the potatoes “chip to buyer’s satisfaction.” After 2 loads, market price dropped and buyer claimed that the potatoes wouldn’t chip to their satisfaction. Sellers had potatoes tested, expert said fine. Buyers stopped buying and sellers sold what they could. Buyer’s claim of dissatisfaction was not made in good faith (based on expert evidence) and therefore is ineffectual and so a breach.

WHEN CAN A PARTY TERMINATE OR RESCIND?

CONSTRUCTIVE CONDITIONS OF EXCHANGE / IMPLIED CONDITION OF PERFORMANCE

A. Conditions Implied in law
I. The court will imply the condition if the circumstances and nature of the contract compel the conclusion that the condition should exist as a matter of policy, or that if the parties addressed the issue, they reasonably would have intended it to be party of their contract
II. When promises are mutually dependent on each other in that the parties intend performance by one to be conditioned upon the performance by the other
a. In an exchange transaction, unless the language of the K or its context clearly indicates a contrary intent, the parties must almost always be taken to have expected that the principal promises exchanged would be dependent on each other (“constructive conditions of exchange”)
i. Otherwise, a party cold be forced to perform even when the other has failed or refused to do so
b. If performances are not capable of being rendered simultaneously b/c one of them requires a period of time to perform and the other can be rendered instantly, the general presumption is that the performance that takes time must go first and be concluded before the instantaneous one is due
III. A party may not make a promise that a condition will be fulfilled, but may imply a promise to take all reasonable steps in good faith to try to get it fulfilled. If the party does not make a conscientious effort, he has broken his promise and will be liable for breach of contract. (Seller may then enforce unconditionally?)
B. Constructive condition that work be substantially completed before a duty to pay
I. Doctrine of substantial performance
a. NOT applicable to sales of goods, which requires “perfect tender”
b. A promisor who has substantially performed is entitled to recover, although he has failed in some particular to comply with his agreement (non-material breach)
i. Must have in good faith intended to comply with the K 
c. Promisee is obliged to perform but is entitled to a monetary adjustment to compensate for the deficiency in performance
i. Cost of rectifying the deficiency OR
· If disproportionate to any realistic loss actually lost by promisee, goes to option below (“economic waste”)
ii. Actual loss in the value of performance
· This may very well be 0 (Jacobs)
d. Defects may not be pervasive, constitute a deviation, nor so essential that they cannot be remedied without difficult
i. Only inadvertent and unintentional deviations that are not due to bad faith, do not impair the structure as a whole, and are remediable without doing material damage to other parts of the building
II. Jacobs & Youngs v. Kent: Δ, contractor, built house for Δ under K requiring all pipe to be from Reading. Only some of the piping was from Reading and Π demanded that the pipes be replaced and refused to pay. Δ said pipes were of same quality, value, and appearance. Court said the defect was insignificant because focus is on value. Damages are 0 because difference in value is 0.
III. O.W. Grun Roofing and Construction Co. v. Cope: Π contracted with Δ for a new roof to be “russet glow” which implies the roof be a uniform color, which it was not. Δ completed roof and Π refused to pay after having continually objected to roof, and court determined Π never accepted performance.
C. Severability
I. Divisible Contract: A contract under which the whole performance is divided into two sets of partial performance, each part of the set being the agreed exchange for a corresponding part of the set of performances to be rendered by other promisor
a. One party may have committed a material breach to one part but not the other
i. Allows a party who has materially breached one part to isolate the breach and confine the affected part, so that the remainder of the contract is not sullied by the breach and can enforce accrued rights of that portion
b. Factors to Consider
i. The ease with which the agreed consideration can be apportioned to separate performances
ii. The fungibility of those performances
iii. The lack of evidence that the parties would have refused to deal for less than the whole
II. UCC 2-307: Unless otherwise agreed all goods called for by a contract for sale must be tendered in a single delivery and payment is due only on such tender but where the circumstances give either party the right to demand delivery in lots the price, if it can be apportioned, may be demanded for each lot.
III. Lowy v. United pacific Insurance Co.: K required Δ to first do excavation and grading for $73,500 and then street improvement work for which an invoice would be created. Δ had finished 98% of the first part when the parties began to disagree and Δ stopped performance due to changes in Π’s circumstances. K is divisible and Δ is entitled to recover 98% of the first part.
IV. New Era Homes Corp v. Foster: Π remodeled Δs home for $3075 with payment due at 4 installment periods (signing, delivery and start, completion of carpentry, total completion).  After first 2 payments, Δs refused to pay. Court determined not divisible, payment conditioned upon completion of all work. Π could collect under quantum meruit or for what Π had lost. (Appeared that job was going to cost more than it should have).
D. Breaching Party’s Right to Restitution
I. Concerns a party who has performed a material breach and thus cannot sue under the contract itself, but can sue for restitution. 
a. This is used when not substantially complete (non-material breach)
i. If breaching party has substantially completed, may sue for enforcement of contract price less damages caused by partial breach
II. R2d: If the defendant is justified in refusing to perform because of P’s material breach, the party in breach is entitled to restitution for any benefit that he has conferred by way of part performance or reliance in excess of the loss that he has caused by his own breach.
a. Measure of damages to other party
i. The reasonable value to the other party of what he received in terms of what it would have cost him to obtain it from a person in the claimant’s position OR
ii. To the extent the other party’s property has been increased in value or his other interests advance.
b. Cannot exceed a ratable portion of the total contract price
III. Britton v. Turner: Π agreed to work for one year for $120. Π worked for 9.5 months and stopped. Because Δ benefitted from day-to-day work and so should pay compensation to Π for the value of the work done less damages (0).

IMPRACTICABILITY

A. Impracticability is an excuse available to the party who is adversely affected by the change in circumstances (Under UCC, assumed to always be the seller)
I. Complete Defense
II. Relieves duty of performance and liability for damages and relieves contractual duty of other party
a. If impracticability does not go to the entire basis of the contract, the court has the discretion to award relief short of fully excusing performance
III. If any performance had been rendered by either party, the benefit or its value must be returned (restitution)
B. R2d: A party is discharged from performance if 
I. A party’s performance is made impracticable
a. Impossible OR
b. Event has such a severe impact on the performance that it cannot be rendered without great loss, risk, or other hardship
II. Without his fault
a. A person should not be able to take advantage of his own wrongful or negligent act
b. A party who disables himself from performing, or makes performance more difficult, cannot be expected to be excused from liability (US v. Wegematic Corp)
III. By the occurrence of an event, the non-occurrence of which was a basic assumption on which the contract was made AND
a. The assumption was the central motivation of the K
b. Event changes the very basis of the exchange
i. Most occurrences external to the K qualify as an external event
· War, natural disaster, a strike
· A change in the law or government regulation (Centex v. Dalton)
· NOT a change in market conditions
c. Unforeseen (NOT unforeseeable)
i. Although it could be imagined, the parties did not expect it to happen and contracted on the assumption that it would not. Possibility, but not seen as a probability
IV. He did not assume the risk of contingency
a. Expressly or impliedly assumed the risk of the event’s nonoccurrence
b. Force Majeure Clause
c. K may impliedly place risk on a party by means of a provision such as warranty, an undertaking to obtain insurance, or some other commitment from which the assumption of risk may be inferred
d. Normal commercial practices and expectations
C. Existing Impracticability
I. United States v. Wegematic Corp.: Δ sent bid for computer system for US and won. K made with provision for $100 damages per day of delay. Δ continually delayed performance b/c design issues, eventually said wouldn’t be able to produce computer and asked for damages to be excused. US never agreed. Δ bore risk by promising a computer they couldn’t design. Not impracticable b/c could’ve spent more money to make or tell US earlier that it couldn’t perform.
D. Supervening Impracticability
I. R2d: If the existence of a specific thing is necessary for the performance of a duty, its failure to come into existence, destruction, or such deterioration as makes performance impracticable is an event, the non-occurrence of which was a basic assumption on which the contract was made.
a. Also works for a “specific person who is necessary, his death or incapacitation makes performance impracticable…”
b. Taylor v. Caldwell: Δ agreed to let Π use Δ’s contract hall for four days. The hall burned down and was unusable for the K’s purpose. The K was based on the continued existence of the music hall, which was essential to performance. Its destruction being the fault of neither party, both are excused.
i. Note that loss still must lie with some party
II. UCC 2-615(a): If the parties specify a particular source of supply in the K and that source fails, the seller will be excused if (1) both parties assumed the source is exclusive, (2) the seller employed all due measures to assure that the source would perform, and (3) the seller turned over to the buyer any rights against the supplier corresponding to seller’s claim of excuse.
a. Canadian Industrial Alcohol Co. v. Dunbar Molasses Co.: Δ agrees to deliver 1.5M gallons of molasses to Π but only delivers 300k. Δ says the refinery he purchases it from didn’t make enough and claims impracticality. But this is Δ’s fault for not securing enough molasses or contracting with refinery.
E. Retrospective Government Acts that render Performance Illegal
I. “To hold a man liable by words, in a sense affixed to them by legislation subsequent to the contract, is to impose on him a contract he never made.”
II. Centex Corporation v. Dalton: Π was hired by Δ to find a thrift institution for them. Their K said that should Δ be successful in acquiring the thrift, Π would get $750k. But the Bank Board, when approving the thrift purchase, prohibited finder’s fees, thus making Π’s payment illegal. (No quantum meruit b/c wasn’t pleaded, dissent disagrees.)

FRUSTRATION OF PURPOSE

A. Designed to provide relief when a party could not show that an unexpected supervening event rendered his performance impossible, yet it so destroyed the value of the transaction for him that the K’s underlying purpose was frustrated.
I. Typically a buyer’s remedy under UCC (where impracticability is a seller’s remedy)
a. Some event occurred which now renders the contract meaningless to the buyer
B. Difference between impracticability and frustration of purpose is in the effect of the event
I. Performance is not burdensome as with impracticability
II. The event so seriously affects the value or usefulness of the benefit reasonably expected by the party that it frustrates the K’s central purpose for that party
C. A party’s remaining duty to perform is discharged if:
I. Purpose of contract has become substantially frustrated by some event
a. So completely the basis of the contract that, as both parties understand, without it the transaction would make little sense
b. The purpose must be so patent and obvious to the other party that it can reasonably be regarded as the shared basis of the K
II. Not fault of party seeking excuse
III. Frustration caused by occurrence of an event, the non-occurrence of which was a basic assumption on which the contract was made
a. Foreseeability is consideration here, but just b/c foreseeable doesn’t mean its non-occurrence wasn’t a basic assumption
IV. Party seeking excuse did not assume risk of contingency
D. Krell v. Henry: Henry rented a room from Krell for 2 days during the Kings Royal Procession b/c it would be visible from the rooms. Although this purpose was not mentioned in the K, it was on the ad inducing the K. King got sick and Procession cancelled. Court determined that procession was foundation of contact, non-happening prevented performance.
E. Washington State Hop Producers, inc. v. Goschie Farms, Inc.: A law requiring hop producers to have “hop base” created market for them.  USDA was trying to change law. After K made to sell lots of “hop base” law was terminated and bidders refused to pay for hop base. Purpose was future market access and that was frustrated, doesn’t make sense to enter contract otherwise. Excused.

ANTICIPATORY REPUDIATION

A. Based on an implied condition to not materially breach or act inconsistently with the K
I. UCC leaves this topic to the R2d
II. A clear, unequivocal, and voluntary repudiation by one of the parties is recognized as the equivalent of a material and total breach, provided that the threatened action or failure to act would be a material and total breach if it happened at the time due to performance.
B. A repudiation is
I. A statement by the obligor to the obligee that the obligor will commit a breach that would itself give the obligee a claim for damages for total breach OR
II. A voluntary affirmative act which renders the obligor unable or apparently unable to perform without such a breach
C. When other party’s actions create doubt, can suspend performance and “demand adequate assurance”
I. If assurance is not forthcoming, promisee may treat it as repudiation and resort to usual remedies
II. An indication of intent to deviate in some minor way from the promised performance, while it may ultimately lead to a claim for damages for substantial performance, cannot be grounds for the extreme reaction of termination. Nor can a mere possibility of breach be treated as a repudiation.
D. Retraction of the repudiation
I. A repudiation may be nullified by a retraction of the statement if notification is given to the injured party BEFORE
a. He materially changes his position in reliance on the repudiation; OR
b. He indicates to the other party the he considers the repudiation to be final
II. Taylor v. Johnson: Π contracted to breed horses with Δ’s horse. Δ notified Π that he sold the horse and released Π from K. This was a repudiation and Π could’ve sued then. But Π demanded performance, and Δ made arrangements, retracting their repudiation. Πs continually tried to set up breeding with horse, but it was made difficult. Πs then bred mares with another horse. Π breached b/c Δs actions did not convey that it had become impossible to perform.
E. Non-repudiating party may accept the repudiation by treating it as an immediate breach or can delay responding to the repudiation to see if the repudiating party repents
I. Defensive remedies
a. Right to suspend performance
b. Right to cancel/terminate the contract
i. May be manifested either by notice to the breaching party or conduct inconsistent with continuing the contract
II. Affirmative remedies
a. Seek monetary damages
b. Specific Performance
F. Hochster v. De La Tour: Π was a courier engaged by Δ to accompany him on a tour starting June 1. On May 11, Δ wrote to Π telling him that he changed his mind and declined Π’s services. Action prior to when performance is due is appropriate when other party renounces.

THIRD PARTIES

A. Generally: Third parties cannot sue because they are not in privity of contract with promisor
I. Except: intended beneficiaries can sue, but not incidental
B. Third Party Beneficiaries
I. Creates rights in a third party at the time of contracting
II. Must have manifested objective intent to not only render performance to a third party, but the intent to give the third party the right to enforce performance if it is not rendered
III. At some point after the K is made, the benefit vests in the beneficiary and the benefit is irrevocably settled on the beneficiary so that it cannot be changed or withdrawn by the other parties without his assent
a. If the parties agree to modify or discharge the contract without beneficiary’s consent, the agreement binds the parties between themselves, but does not affect the rights of the beneficiaries
b. The parties may retain power to modify or take away beneficiary rights if they so stipulate in the K
IV. The promisee continues to be a party to the K and can enforce the K; but his rights are discharged to the extent that the promisor performs in favor of the beneficiary
a. Acts of the promisee do not create a liability for the beneficiary
b. Beneficiary may only proceed against promisee if there is consideration supporting the relationship
V. R2d §302
a. Unless otherwise agreed between promisor and promisee, a beneficiary of a promise is an intended beneficiary if recognition of a right to performance in the beneficiary is appropriate to effectuate the intention of the parties and either
i. The performance of the promise will satisfy an obligation of the promisee to pay money to the beneficiary OR
ii. The circumstances indicate that the promisee intends to give the beneficiary the benefit of the promise performance
b. An incidental beneficiary is not an intended beneficiary
VI. Even if specific identification of third party beneficiary is not made at the time of contracting, parties may have intended to confer rights if beneficiary is identifiable when performance is due
a. Johnson v. Holmes Tuttle Lincoln-Mercury, Inc.: Cardera got in car accident with car purchased from Holmes who told him that they would include insurance. Insurance was not added to K. Party who was in accident sued dealer for insurance money as 3rd party beneficiary.  It must have been intended at the time b/c that’s the purpose of getting insurance.
C. Assignment of Rights
I. Transfer of rights to a third party after the time of contracting
a. Assignee is bound by any conditions of performance
b. A promise to assign an existing right in the future does not constitute an assignment
II. Rights may not be assigned if this would materially change the obligor’s duty, increase the burden or risk imposed by the K, impair his prospects of getting return performance, or otherwise substantially reduce its value to him
a. UCC 2-210(2): For the sale of goods, the assignment of contractual right is presumptively valid “unless otherwise agreed” or unless “the assignment would materially change the duty of the other party or increase materially the burden or risk imposed on him by his contract”
i. Once a right to payment is due, the UCC also allows promisees to assign their rights even if the initial contract prohibits assignment
· Immutable option to assign rights which are no longer executory
b. R2d 
i. §321(1): Except as otherwise provided by statute, as assignment of a right to payment expected to arise out of an existing employment or other continuing business relationship is effective in the same way as assignment of an existing right
ii. §332(1): Unless a contrary intention is manifested, a gratuitous assignment is irrevocable if 
· The assignment is in a writing either signed or under seal that is delivered by the assignor OR
· The assignment is accompanied by delivery of a writing of a type customarily accepted as a symbol or as evidence of the right
III. Effects of an Assignment
a. The assignee substitutes for the assignor as the person to whom performance must be rendered
b. Obligor must be notified of the assignment and must receive the notice (should reasonably be aware of it)
i. If obligor performs to assignor before receiving notice, her obligation is discharged
IV. Anti-Assignment clauses
a. There is a strong presumption of assignability
b. The contractual bar must be clearly expressed; R2d and UCC call for a restrictive interpretation
i. Any doubt or ambiguity should be resolved in favor of transferability
ii. A clause that prohibits “assignment of the contract” should, if possible, be taken to forbid only the delegation of duties
iii. Even if a provision of the K definitely does prohibit assignment, a court should assumed, unless the contrary intent is clear, that although the assignment would be a breach, the tranfer of rights itself is effective
V. Allhusen v. Caristo Construction Corp.: Δ hired Kroo as subcontractor. K said that Kroo could not assign payment rights or any interest without written assent from Δ. Kroo assigned payment to Π without permission. The K’s wording clearly indicates a valid prohibitory clause b/c stated assignment would be void.
VI. Fitzroy v. Cave: 5 of Δs debts were assigned to Π. Π obtained them to kick him out of a position in a company which Π was also a part of. Π’s motive is irrelevant to the fact that the rights have been legally assigned. Π is entitled to the debts.
D. Delegation of Duties
I. Transfer of duties to a third party after the time of contracting
II. An obligor is entitled to delegate his contractual duties unless this violates the K or public policy or impairs the obligee’s reasonable expectations
a. In the absence of a clear prohibition, delegation is allowed unless the obligee has a substantial interest in having the obligor himself perform or control the duty
i. Person’s particular attribute, skill, or talent relevant to performance
b. Sally Beauty Co. v. Nexxus Products Co., Inc.: Nexxus had a  K with Best to exclusively deal Nexxus hair products.  Sally Beauty purchased Best and b/c Sally sold competitors hair products Nexxus did not want the delegation. Court barred delegation.
i. UCC -- No Delegation of performance relieves the party delegating of any duty to perform or any liability for breach
ii. UCC – Once performance is delegated and the assignee accepts, it serves as a promise to the assignor of performance of the delegated duties. That promise can be enforced by the assignor or the other original party to the K
c. R2d §318:
i. An obligor can properly delegate the performance of his duty to another unless the delegation is contrary to public policy or the terms of his promise
III. An impermissible delegation may constitute a repudiation of the contract by the delegator
a. If properly delegated, but obligee refuses to accept it, it will be a breach by the obligee
IV. Delegation does not result in a complete substitution of the delegate for the delegator
a. Obligor remains obligated under the K
b. The delegate’s nonperformance or defective performance could also be a breach by delegator
i. Delegate’s nonperformance/defective performance could render delegate himself liable to obligee if he has assumed the duty to the obligee by promising to perform it
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