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I. BASIC FLOW CHART
	1. Do we have a contract? (Mutual Assent, Consideration, No defenses)
		a. Would someone be justified in thinking that if they accept, a contract is formed?
			1) Preliminary Negotiations Only?
			2) Mutual Misunderstanding?
			3) Offer Too Indefinite?
		b. How definite is the offer? 
			1) Firm Offer/Option K?
			2) Unilateral w/ partial performance?
			3) Induced reliance by offer?
			4) Offer terminated?
		c. Definite Factors:
			1) quantity
			2) # of persons to whom directed
			3) other terms (e.g., cash or credit)
			4) time of acceptance
			5) Seriousness
		d. Generally, Advertisements are not offers
	2. If so, what are the terms?
	3. Are there any defenses to enforcement to be addressed?
	4. If no K, is there any promissory estoppel?

II. MUTUAL ASSENT
A. Offer 
	1. General Rule: An offer is a statement with sufficiently definite terms which the offeree reasonably believes assent would form a K.
	Restatement
	UCC

	1. Offeree reasonable to believe assent will create K?
2. Does offeree know or have reason to know offeror intends further manifestation of intent?
3. Writing meant to formalize agreement or allow time to deliberate?
4. Did party seeking to enforce K prove other party intended to be bound by oral K?
	1. K formed by any manner sufficient to show agreement: language, industry customs, previous dealings, performance
2. K formed even if moment of making is indeterminate
3. If K indefinite, is intent to K and remedy available?



B. Offer sufficiently definite?
	1. Advertisements
		a. Generally invitations to bargain, not offer
		b. Would a reasonable person to whom ad is directed consider this an offer?
		c. Offer must be clear, definite, explicit, and leave nothing for negotiation
		d. Not an offer: puffery, humorous/fanciful ads, price quotes
	2. Rewards to encourage specific behavior are unilateral K
		a. "prove me wrong"
		b. "lost dog"
	3. Offer sufficiently definite if able to reasonably determine breach and remedy
	4. Leaving terms open may show preliminary negotiations/intent to not be bound
	5. Agreements to agree in the future is indefinite and uncertain

C. Can offer be destroyed?
	1. Methods of rescinding
		a. Lapse of time
			i. Deadline is stated in offer
			ii. Reasonable time if not stated
		b. Revocation
			i. Expressed - communicated to offeree
			ii. Implied - offeree knows offer is revoked by offeror's acts or learns of offeror's revocation from an objectively reasonable source. 
		c. Rejection or counteroffer ends offer
		d. Death or incapacity of offeror
			i. Only destroys offer, not K if already accepted
	2. Undestroyable offers
		a. General Rule: Continuing offer that cannot be revoked
	Restatement - Option K
	UCC - Firm Offer

	Must be
1. In writing
2. Signed by offeror
3. Recite purported consideration 

Note: If offer invites substantial action that is reasonable to foresee, the action creates option K to avoid injustice.
	Must be
1. In writing
2. Signed by merchant
3. States offer to be held open for a certain time (can be stated or reasonable time)
4. Does not exceed 3 months

(Note: No consideration needed)



		b. Option K that fails for want of consideration must be treated as a normal offer (ie, it's an open offer unless rescinded)



D. Acceptance
	1. General Rule: manifestation of assent to terms of the offer in the manner required or invited by offeror.
	Restatement
	UCC

	Bilateral K: Accepted by promise or performance (promise binds offeree)
Unilateral K: Accepted only by performance (start of performance binds offeror, not offeree until completed)
	Unless unambiguously stated or implied, acceptance may be made any manner or medium reasonable for circumstances
Acceptance by performance w/o notice in reasonable time =  lapse
By shipping non-conforming goods:
Buyer notified: not acceptance, goods are accommodation
Buyer not notified: acceptance and breach at same time



E. Mailbox Rule (Restatement)
	1. Acceptance valid at dispatch
	2. Revocation, rejection, or acceptance of option K valid at receipt
	3. If rejection sent, followed by acceptance, whichever arrives first is effective
	4. Offeror can condition around mailbox rule (ie, say acceptance only valid at receipt)
	5. Uncertainty/risks of lost/delayed acceptance bore by offeror

F. Silence not acceptance unless:
	1. Offeree takes benefit of the offer with a reasonable time to reject and knows offered with expected compensation
	2. Offeror has given offeree reason to understand that silence is a valid form of acceptance and offeree intends to accept by being silence
	3. Reasonable form of acceptance based on prior dealings

G. Acceptance by performance
	1. No notice required unless requested by offeror
	2. Where offeree knows offeror lack means of learning of acceptance promptly, no K unless:
		a. offeree exercises reasonable diligence to notify offeror
		b. offeror learns of acceptance in reasonable time or
		c. offer indicates notice of acceptance not required

H. Performance before knowledge of offer
	1. Partial performance: offeree may still accept by completing performance
	2. Full performance: No K formed



I. Imperfect Acceptance
	1. Common Law: Mirror Image Rule - acceptance must be identical or is C/O
	2. Modern Interpretations:
	Restatement
	UCC

	1. Conditional Acceptance is C/O
2. If offer only suggests time/place/manner of acceptance, other method is possible
3. Request to change terms not C/O unless acceptance depends on new terms
	1. Acceptance ok w/ additional or different terms unless expressly made conditional to assent
2. Additional terms are proposals
3. Between merchants, add'l terms part of K unless
-offer expressly limits acceptance terms
-new terms materially alter K
-new terms are objected to already or w/i reasonable time



	3. UCC 2-207 merchants rule applies to different terms? 3 approaches:
		a. Apply 2-207(2) to both add'l and different terms
		b. Different terms only proposals that don't become part of K
		c. "knock out" different terms & replace w/ UCC gap fillers
	4. Conduct recognizes K, but writings do not (2-207(3))
		a. terms are those writings the parties agree upon with UCC gap fillers
		b. Use when acceptance is expressly conditional, but no assent to the new terms or when dealing with merchants with different terms

J. Mutual Misunderstanding
	1. No mutual assent if parties attach materially different meanings plus:
		a. neither party knows nor has reason to know meaning attached by other
		b. or each party knows or has reason to know meaning attached by other
	2. K exists using term of ignorant party if one party does not know or should know of different meaning & other knows or should know



III. CONSIDERATION
A. Not acceptable consideration
	1. Naked Promises and gifts
	2. Illusory Promises
	3. Preexisting Duty (unless valid modification)
	4. Sham consideration: 
		a. exchanges of indisputably different values (ie $1 for $200)
		b. nominal consideration
		c. gross disparity of values exchanged may be unconscionable

B. Must be bargained for
	1. Objectively reasonable person would see consideration as one motive for the promise.
	2. Past performance not bargained for
		1. Exception: law implies request for medical services at emergency

C. Forms of consideration
	1. Promise to perform or
	2. Performance
		a. act, forbearance, or change in legal relation

D. Court view of consideration
	1. Will not inquire into adequacy of consideration

E. Settlement of claims
	1. Surrendering invalid claim or defense not consideration unless:
		a. claim/defense doubtful due to uncertain facts/law or
		b. party giving up claim/defense believes it legally valid
	2. Bargained for, Written surrender is consideration even if surrendering party did not assert or believe it

F. Modification
	1. General rule: Modification requires new consideration on both sides
	2. Modification w/o additional consideration on one side:
	Restatement
	UCC

	1) parties voluntarily agree to modify
2) at least 1 side not fully performed
3) unanticipated circumstances make modification fair 
	Done in good faith, no extortion



G. Promissory Estoppel
	1. Promise
	2. Forseeability of action/forbearance in reliance
	3. Actual reasonable action or forbearance in reliance
	4. Injustice avoided only by enforcement of promise
	5. Remedy may be limited as required for justice



IV. DEFENSES TO ENFORCEMENT
A. Statute of Fraud
	1. Is K within SoF?
		a. sale of interest in land
		b. any part of K cannot be performed w/i 1 year of making K (no UCC)
		c. sale of goods over $500
	2. Is there sufficient "writing"?
	Common Law
	UCC

	1. reasonably identifies subject
2. sufficient to show K between parties or offer by signer
3. reasonable certainty of essential terms of unperformed promises
4. "signed" by party against whom K is enforced
5. multiple writings ok if one signed and all related to K

	1. indicates K between parties
2. enforceable only up to qty stated 
3. other terms can that can be proven are included, even if omitted/incorrectly stated
4. "signed" by party against whom K is enforced
5. Merchants exception:
a. written confirmation of K sent w/i reasonable time
b. writing sufficient against sender
c. receiver has reason to know contents
d. receiver does not object in writing w/i 10 days



	3. Is there an exception to the SoF?
	Common Law
	UCC

	- judicial admission that K exists
- partial performance
	- judicial admission that K exists
- specifically manufactured goods
- payment for goods paid and accepted



	4. Is recovery possible on a PE theory?
		a. land K may be specifically enforced w/o writing under PE
		b. Courts generally hostile to SoF if believe oral K was made

B. Misrepresentation
	1. Fraudulent misrep
		a. maker intends assertion to induce acceptance that maker
			i. knows is false,
			ii. does not have confidence that assertion is true, or
			iii. knowingly does not have basis for assertion
	2. Material misrep
		a. would induce reasonable person to assent or
		b. maker knows recipient would likely assent, even if unreasonable
	3. Misrep makes K voidable by other party when justifiably relied on
	4. Levels of misrep
		a. Active: affirmative statement or concealment
		b. Passive: nondisclosure
		c. Negligent: honest but careless
		d. Innocent: incorrect, but blameless

C. Nondisclosure
	1. Old Rule: silence is nonactionable
	2. Modern Rule: nondisclosure can make K voidable
	3. Nondisclosure categories
		a. Maker knows disclosure of fact necessary to correct prior assertion
		b. Maker knows other party is making mistaken assumption about K
		c. Involves trust relationship with other party

D. Public Policy
	1. Legislature explicitly makes subject unenforceable or criminal
	2. Interest in enforcement outweighed by public policy against enforcement
	Interests in enforcement
	Public policies against enforcement

	-parties' justified expectations
-loss incurred if enforcement denied
-public interest in enforcement of term
	-strength of policy manifest by legislature or courts
-likelihood the refusal to enforce will further policy
-seriousness of any misconduct



	3. Covenants not to compete
		a. Balance competing interests of employee, employer, and public policy
		b. Is restraint greater than necessary to protect employer's interest? (scope of restraint includes geography, duration, area of practice, etc)
		c. Is employer's legitimate interest outweighed by hardship to employee & likely injury to public?
	4. Exculpatory clauses
		a. CA Rule: automatically against public policy
		b. Majority Rule: decided on case-by-case basis

E. Unconscionability
	1. Procedural unconscionability - lack of meaningful choice
		a. unfair bargaining power
		b. 1 party much more sophisticated
		c. K of adhesion or form K
		d. deceptive sales practices/failure to disclose terms
		e. legalese & fine print
		f. unfair surprise or terms not understood by lesser party
	2. Substantive unconscionability - terms unreasonably favorably to 1 party at time K made
		a. gross disparity in values exchanged
		b. oppressive terms
	3. Most states require both procedural and substantive unconscionability
		a. few state will allow one with a higher standard of what is unconscionable
	4. Court options per UCC
		a. refuse to enforce entire K
		b. enforce remainder of K w/o the unconscionable clause
		c. limit application of clause to avoid unconscionable result
		
F. Mistake (Restatement only)
	1. Mutual Mistake voidable by adversely affected party if:
		a. both parties must be mistaken about basic presumption
		b. must materially affect the exchange
			i. difference must be in substance, not mere quality
		c. risk not assumed by adversely affected party
			i. was risk allocated by agreement?
			ii. was the party gambling and lost?
			iii. is it reasonable for party to assume the risk?
	2. Unilateral Mistake voidable by mistaken party if:
		a. unilateral mistake regarding basic assumption
		b. must materially affect the exchange
		c. risk not assumed by mistaken party
		AND
		d. mistake makes enforcement unconscionable OR
		e. other party had reason to know of mistake or caused it
G. Duress 
	1. Economic Duress Voidable if:
		a. party involuntarily accepted terms demanded
		b. demanding party acted in bad faith
			i. threat to breach K in bad faith
			ii. threat to not pay what is admittedly owed
		c. circumstances permitted no reasonable alternative
			i. could not obtain goods/service elsewhere in time
			ii. ordinary remedies for breach of K inadequate
	2. Questions to determine Economic Duress
		a. Was the motive of demanding party to take advantage?
		b. Did threatened party have other reasonable options?
		c. Did demanding party receive gains they would not have otherwise?
		d. Did threatened party lose anything they would not have otherwise?
	3. Non-Economic
		a. Physical compulsion
		b. Improper threat that leaves no reasonable alternative
			i. threat of bad faith criminal or tortious prosecution
			ii. breach of good faith under existing K
		c. Resulting exchange must be unfair and 
			i. harms victim w/o benefiting threatener or
			ii. prior unfair dealing makes threat effective or
			iii. use of power for illegitimate ends

H. Undue Influence
	1. Tests:
		a. Either victim's relationship with persuader justifies trust that is abused or
		b. Victim is vulnerable and
			i. ex: age, condition, emotional anguish
		c. Persuader used unfair means to dominate (factors)
			i. transaction takes place at inappropriate time/place
			ii. false pressure of time (ie "sign now or too late")
			iii. multiple persuaders
			iv. victim lacks 3rd party advisor (or attorney)
			v. persuader tells/prevents victim from getting 3rd party advice
	2. Some courts hold no undue influence if victim has a will

I. Infancy
	1. if under 18 (most states), K is voidable by the minor
		a. minor must return what it received
	2. Cannot rescind if
		a. K was for necessities (ex medical care)
		b. minor reaffirms the K after age 18
	3. If minor intentionally misleads seller, seller could have tort claim for fraud.




V. TERMS
A. Vague/Ambiguous words
	1. Considered vague/ambiguous if multiple reasonable interpretations exist
		a. takes into consideration circumstances, trade language, prior use, etc
	2. Generally construed against the drafter

B. Missing Quantities
	Common Law
	UCC

	Some courts consider missing term uncertainty of K
	Indefinite quantities ok 
Buyer's requirements
Seller's production



C. Open price terms
	1. Commercially reasonable price
	2. Reasonable price as determined by current market conditions
	3. Fair market value implied, at highest dollar value used

D. Parole Evidence Rule
	1. Partially Integrated K
		a. discharges prior written or oral agreements that are inconsistent w/ final writing
		b. represents a final writing as to some of the K's terms
		c. evidence of consistent additional term admissible
	2. Completely Integrated K
		a. discharges prior written or oral agreements w/i the scope of the final writing, even if not inconsistent
		b. final writing is complete and exclusive statement of K terms
		c. evidence of consistent additional term inadmissible
		d. K not fully integrated if omits consistent additional term that is:
			i. agreed to with separate consideration or
			ii. naturally omitted from writing under the circumstances
	3. Factors determining integration
		a. detail of the K
		b. sophistication of the parties and/or represented by counsel
		c. merger/integration clause in final writing
		d. parties in similar circumstances frequently leave terms out of written K
		e. form K used
	4. Oral agreement that performance is subject to a condition is not integrated in respects to the oral condition
	5. UCC approach (very similar to rstmt)
		a. terms of final written K may not be contradicted by evidence of previous agreement, but may be supplemented by:
			i. course of performance, course of dealing, or trade usage
			ii. consistent additional terms, unless court find K intended as complete and exclusive K
		b. Terms may be explained by evidence from course of performance, course of dealing, or trade usage without determining language is ambiguous
	6. Judicial Process
		a. Parole evidence offered 
		b. Judge decides integration of final, written agreement
			i. if completely integrated, not admitted
			ii. if term in issue is integrated, not admitted
			iii. if term is missing or incomplete, continue
		c. Judge decides on consistency
			i. if evidence is inconsistent, not admitted
			ii. if evidence is consistent, admitted and continue
		d. Fact finder considers evidence to determine whether part of K or not
	7. Acceptable uses, even if contradicts K terms
		a. determining whether writing is integrated
		b. meaning of an existing term
		c. reasons not to enforce the K
		d. grounds for determining a proper remedy

E. Meanings of Terms
	1. Sources of Meanings (in order of importance)
		a. express terms
		b. course of performance (current K)
		c. course of dealing
		d. trade usage
	2. Parties had same meanings, use this meaning, even if unreasonable
	3. Parties use different meanings & 1 knew/had reason to know of meaning used by other, use innocent party's meaning
	4. Parties use different meanings and neither knew/had reason to know of meaning used by others, No K (Mutual Misunderstanding)
	5. Parties knew of trade usage but not that other party used different meaning, use trade usage
	6. 1 party uses trade usage and other party knew/had reason to know of trade usage, trade usage prevails

F. Meanings of Ambiguous Express Terms
	1. Ambiguous only if person in position of parties would reasonably think of more than one possible meaning
	2. When meaning is ambiguous or conflicting, courts may interpret:
		a. against the drafter
		b. consistent with the purposes of the parties
		c. so as to give effect to all terms (ie no redundant or meaningless terms)
		d. so as to make the K valid and the term lawful
		e. so as to be consistent with the entire transaction
		f. so specific/exact terms are give greater weight than general terms
		g. so negotiated/handwritten terms given greater weight than standardized/printed form terms
		h. so the expression of specific terms implies the exclusion of other terms

F. Implied Terms
	1. Can have valid K with open essential terms if:
		a. parties intended to K and
		b. reasonably certain basis for appropriate remedy available
	2. Good Faith and Fair Dealing
		a. implied covenant in all Ks
		b. cannot K out of term, but can agree to terms some would thing unfair (so long as "unfair" term is expressed and not unconscionable)
		c. implies reasonable efforts to meet reasonable expectations of K
		d. Exclusive Dealings K: implies reasonable efforts to supply/sell
		e. Output/Requirement K: must be reasonably proportionate to stated estimate or comparable prior output/requirements
	3. UCC Default Implied Terms
		a. Quantity can NEVER be implied, term must exist
		b. Missing price - according to market price or other standard
		c. Delivery
			i. single lot delivery
			ii. payment due at delivery 
			iii. if several lots, proportional price due at each delivery
			iv. delivery at seller's place of business or known location of goods
			v. shipment/delivery to be performed at a reasonable time
		d. Repeat performance / indefinite duration
			i. K valid for reasonable time
			ii. may be terminated by either party (unless stated otherwise)
			iii. to terminate, reasonable notice must be given


VI. EXCUSES FROM PERFORMANCE

A. Excuses
	1. Non-occurrence of condition
	2. Amendment, Waiver, Modification, or Estoppel
	3. Impossability, Impracticability, Frustration of Purpose
	4. Repudiation
	5. Material Breach
	6. Imperfect Tender (UCC)

B. Conditions Precedent
	1. Defined as an event, not certain to occur, that must occur before performance under K is due, unless non-occurrence is excused.
	2. non-occurrence of condition not a breach unless party had duty to cause condition to occur
	3. Express Conditions must be strictly complied with
		a. substantial performance not enough to satisfy condition
		b. must be unambiguously intended by parties
	4. Constructive/Implied Conditions
		a. performance that takes longer must go first
		b. performances that can occur simultaneously are due concurrently
	Restatement
	UCC

	-substantial performance enough to trigger other party's duty
	-tendered goods must be perfect to trigger duty to pay


	5. Interpretation of condition favors reducing risk of forfeiture
		a. exception: event is in control of obligee or obligee has clearly assumed the risk
	6. Standard
		a. subject to personal taste: subjective standard of satisfaction
		b. mechanical or structural: objective standard of satisfaction
	7. Excuse of Conditions by court
		a. non-material part of K that causes disproportionate forfeiture
		b. occurrence prevented by party benefited by condition 
		c. waived by party benefited by condition

C. Modification, Waiver, or Estoppel
	1. Modification: agreed change in terms
		a. cannot be retracted unilaterally
	2. Waiver: unilateral excuse of occurrence/timing of covenant
	3. Estoppel: Unilateral excuse of covenant which has been reasonably and foreseeably relied upon 

D. Unforeseen Occurance
	1. Impossibility/Impracticability
		a. performance impractical due to occurrence of event
		b. non-occurrence of event was basic presumption
		c. non-occurrence of event was not performer's fault
		d. Force Majur clause: lists unlikely events that will not excuse performance
		e. Hell or High Water clause: widespread requirement to perform regardless of unforeseeable events (Ks out of defense)
	2. Frustration of Purpose
		a. performer's principal purpose is substantially frustrated by event occurrence
		b. non-occurrence was basic assumption
		c. non-occurrence was not performer's fault 

E. Anticipatory Repudiation
	1. Other party can repudiate by statement or act
		a. statement must unequivocally indicated obligor will breach
		b. voluntary act must render obligor unable to perform
	2. Repudiation gives rise to damages for total breach and excuses performance
	3. Repudiation can be retracted until:
		a. other party relies on repudiation or
		b. other party gives notice that it considers the repudiation final
	4. Options when faced with anticipatory repudiation
		a. wait for other side to perform for a commercially reasonable time (UCC: not exceeding 30 days)
		b. resort to remedies for breach
		c. suspend own performance
		d. demand adequate assurances

F. Adequate Assurance
	1. Can demand adequate assurance only if based on reasonable grounds other side will breach
	2. Can suspend own performance until assurance is received
	3. If assurance is not received in reasonable time, may treat as repudiation (UCC: max 30 days)

G. Material Breach
	
	Restatement
	UCC

	-Material breach excuses non-performance
-Immaterial breach does not excuse non-performance
-Substantial performance is a condition precedent to performance
	-Perfect tender rule: buyer can reject goods if not perfect.
-If buyer accepts imperfect goods, then can only revoke acceptance if imperfection substantially impairs the goods value.



	1. To determine whether breach is material (rstmt)
		a. extent injured party is deprived of reasonably expected benefit
		b. extent injured party can be compensated for those benefits
		c. extent breaching party will suffer forfeiture
		d. likelihood breaching party will cure
		e. whether breaching party acted w/ good faith and fair dealing
	2. Divisible Contracts
		a. if K involves equivalent pairs of performances, then treat each separately



VII. REMEDIES

A. Specific Performance
	1. only available if damages inadequate 
	2. Factors determining adequacy of damages
		a. difficulty in proving with reasonable certainty
		b. difficulty in procuring suitable substitute performance
		c. likelihood damages unable to be collected
	3. Also reasonable where damage costs exceed injunction costs (Walgreen case)
	4. Personal service K never specifically enforced (no slavery)
		a. Instead, injunction to prevent performance elsewhere
		b. injunction not available if no other means to make a living
	5. Land sale, buyer can normally get specific performance from seller

B. Efficient Breach Theory
	1. Idea: Resources should be put to most valuable use
	2. Efficient = benefit to breaching party > cost to nonbreaching party
	3. Inefficient = benefit to breaching party < cost to nonbreaching party
	4. Legal effect: No punitive damages, breaching party only liable for costs

C. Agreed Remedies / Liquidated Damages
	1. Damages agreed to in K enforceable if:
		a. at time of K, foreseeable that loss would be difficult to determine/prove
		b. and agreed to damages are reasonably proportionate to anticipated or actual damages
	2. Unreasonably large damages are consider a penalty and unenforceable
	3. Burden of proof on party challenging the clause

D. Money Damages 
	1. Foreseeability
		a. Loss due to breach must be reasonably foreseeable at K formation
		b. Only class of profits need be foreseeable, not amounts
	2. Certainty
		a. Reasonable certainty of the damages
			i. degree of proof varies based on cost of proof and damages claimed
			ii. P testimony ok if supported by facts/data, not merely speculation
	3. Mitigation
		a. Reasonably avoidable damages are uncollectable
		b. "Reasonably" means without undue risk, burden, or humiliation
		c. Reliance on breacher's assurance can be acceptable reason to not mitigate
		d. Employment: not required to take position if inferior or if special circumstance exist

E. Expectation Damages
	1. Measurements
		a. Expectation Damages 1: The promised benefit of the K - any benefit received + reasonably foreseeable incidental/consequential damages
		b. Expectation Damages 2: Lost profits + unavoidable expenses (or K price - expenses avoided due to breach)
		c. Defective construction: Repair or replacement value, unless clearly disproportionate to actual loss
		d. Delay in use of property: Rental value of the delay
	2. Nonbreaching party can elect expectation, reliance or restitution
		a. if court cannot measure expectation, could award reliance or restitution
		b. Expectation damages are maximum, regardless of method
			i. If K was a loss (ie, reliance dmgs > expectation dmgs), cannot collect full reliance damages

F. Incidental Damages
	1. New costs incurred because of the breach
		a. costs of mitigating or covering
		b. costs to return/destroy defective goods, stop delivery, etc.

G. Consequential Damages
	1. Losses beyond value promised by defendant
		a. losses on other Ks that cannot be performed
		b. injuries to persons/property due to warranty breach

H. UCC Damages
	1. Buyer's Remedies
		a. Difference between cover price and K price
		b. Difference between market price and K price
			i. market price is at time breach learned of
			ii. includes price to have same place of tender as K
		c. Specific performance or recovery of specifically identifiable goods
			i. when goods are specifically identifiable, courts more lenient than the normal specific performance rules
	2. Seller's Remedies
		a. Difference between resale price and K price
		b. Difference between market price and K price
			i. market price based on time and place of tender under K
		c. Unresellable goods: K price & must offer goods to buyer
		d. Lost volume seller: profit and overhead seller would have made if:
			i. had capacity to make additional sale
			ii. would have been profitable to make additional sale
			iii. probably would have made the sale without the buyer's breach
	3. Nonbreaching party must act in good faith and in a commercially reasonable time.
	4. Liquidated damages rules same as restatement
		a. reasonably foreseeable, at time of K, that loss difficult to determine
			i. difficulty in proving loss
			ii. and obtaining adequate remedy
		b. amount is reasonable in light of anticipated or actual damages 
