Contracts Outline (Midterm-Spring 2017)
I. Introduction

a. Two Examples from Different Periods in Time
i. Rule: subjective intent does not matter for contract formation. Outward manifestations are what matters in determining the existence of a contract
ii. Allen v. Bissinger & Co. Defendant argues he only intended to order a portion of the report plaintiff sent. Plaintiff argues the letter sent initially from defendant to plaintiff shows he ordered the whole report. The objective intent was to order the whole report.
iii. Feldman v. Google, Inc. Plaintiff claims he did not read or know about a clickwrap agreement. Defendant argues plaintiff could not have continued to the point he was at without agreeing. Court says because plaintiff clicked that he agreed, it does not matter whether he subjectively knew of the contract. He had objective notice and a reasonable person would have been aware of the contract.
II. Basis of Contractual Obligation
a. Mutual Assent
i. Intention to be Bound: The Objective Theory of Contract
1. Ray v. William G. Eurice & Bros., Inc. Defendant argues they could not have agreed to the conditions of the contract which they signed on several different occasions. Defendants argued they did not know what they were agreeing to. Court says does not matter what the defendants did not know, their objective actions would suggest agreement to the terms of the contract. It could very well have been a mistake by defendants, but it does not matter. Their outward manifestations were those of assent.
ii. Offer and Acceptance in Bilateral Contracts
1. Lonergan v. Scolnick Plaintiff sends information in response to defendant’s newspaper ad for property. Defendant responds with a form letter describing the land. Plaintiff responds asking for more details and suggesting that he may be interested. Defendant responds with greater detail and instructs plaintiff to act quickly. Defendant then sells property to someone else. Plaintiff receives defendant’s response with the greater detail and attempts to accept. Appellate court says no offer because the seller was soliciting offers from many different prospective buyers. The defendant did not send an offer himself.
2. Restatement §24 Offer: manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it

a. Factors

i. Language of the offer

ii. Writing

iii. Specificity of terms (price, date of performance, place of performance, subject matter, etc.)

iv. Relationship context (formal/informal, friends/ business relationship)

v. Specific offeree
3. Izadi v. Machado (Gus) Ford, Inc. Dealership defendant ran misleading advertisement. Court says advertisements are not usually offers, but look at the whole of the advertisement and consider public policy. The ad was found to be an offer and when plaintiff responded, he accepted the offer.
4. Normile v. Miller Plaintiff buyer sends written offer to purchase which satisfied Restatement §24 definition of offer. Defendant counteroffers, terminating original offer (R2d §39). Plaintiff sits on the counteroffer and then defendant sells. Defendant informs plaintiff the property was sold effectively revoking the offer. Plaintiff could no longer accept the defendant’s offer.
5. R2d §25 Option Contracts in Bilateral Contracts
a. Option contracts limit the offeror’s power to revoke.
b. Require offer, acceptance and consideration for the option contract
i. Offer: offer of irrevocability
ii. Acceptance: accept the offer of irrevocability
iii. Consideration: for the promise of the option contract such as a deposit which can be kept if the larger offer is turned down. Promise in exchange for irrevocability.
iii. Offer and Acceptance in Unilateral Contracts
1. R2d §32 if there is ambiguity as to whether the contract is bilateral or unilateral, construe as bilateral
a. Bilateral contracts are formed sooner and very few contracts are unilateral
2. R2d §50: Acceptance of an offer “manifestation of assent to the terms”
a. By conduct or words
b. R2d §69 silence does not constitute an offer
c. R2d §59 a reply which purports to accept but is conditional on offeror’s assent to terms additional to or different from those offered is a counteroffer
3. Unilateral contract: offeror makes a promise in exchange for the offeree’s rendered performance. If the offeree fails to perform, no breach because there is no contract. Consideration, acceptance, and formation occurs on completion of offeree’s performance.
a. The general rule is that the offeror can revoke anytime up to acceptance (completed performance being acceptance)
4. Cook v. Coldwell Banker/ Frank Laiben Realty Co. Plaintiff offered bonuses to real estate agents who made a certain number of sales. A unilateral contract because the offeror makes a promise (a bonus) but only upon performance (the target number of sales). Defendant changes the condition of the promise after plaintiff has substantially performed. Court makes an exception to the general rule that an offer to enter a unilateral contract can be revoked anytime up to acceptance. Defendant cannot revoke once the offeree has substantially performed the required action. Just because the defendant cannot revoke does not mean there is a contract.
a. Option Contracts
i. R2d §45 Option Contracts for Unilateral Contracts
1. All that is required for irrevocability is that the offeree begin the requested performance (discards the “substantial performance” requirement of the Cook court)
5. Sateriale v. R.J. Reynolds Tobacco Co. Plaintiff customers purchased cigarette packages and received coupons worth points to be redeemed for items in a catalog provided by the defendant cigarette company. The company sent a letter announcing the end of the program, but declined to allow for redemption of the coupons in the period between the letter and the end date by removing all products from the catalog. Court says this is a unilateral offer because the advertisements were directed at a specific offeree (those who enrolled for the catalog), it had specific terms, it was in writing, and it had an end date. Moreover, the company attached a dollar value to each of the coupons distributed. No consideration is necessary since this is a unilateral contract and the promise was not illusory because the company stated an end date for the program even though they retained the right to end the program at any time.
iv. Postponed Bargaining: The “Agreement to Agree”
1. Parties have agreed on a number of terms but leave one to be agreed upon a future date. 
2. Walker v. Keith Plaintiff and defendant agree to determine a new rent payment at a future date. The general rule is that without definite terms, a contract is unenforceable. The court declined to determine a reasonable value because they did not want to extend judicial paternalism.
a. Some courts have reached the opposite conclusions because the parties entered into the contract with every intention of being bound by it. 
3. UCC §2-305: Allows open price terms if the parties intend. A contract can exist without a price term. If price is left out, the price is a reasonable price at the time for delivery
a. Reasonable means market conditions; local/ national and good/ bad
i. Considers previous contracts between the parties
ii. Reasonable price is NOT fair market value because it does not take into account discounts, industry practices, history between buyer/seller, etc.
4. R2d §33 gets closer to the UCC but does not go quite so far as to allow a contract without material terms. Instead, terms must be “reasonably certain”
5. Quake Construction, Inc. v. American Airlines, Inc. Quake was a contractor who agreed to build a building for American. American sent Quake a letter of intention to contract prior to entering into a formal contract. The court determined that the letter of intent was not binding as a contract because it was missing many material terms.
a. R2d §27: Existence of Contract Where Written Memorial is Contemplated
i. Just because parties anticipate making a formal contract does not mean they cannot be bound at an earlier time
ii. Factors
1. Whether the type of agreement involved is one usually put into writing (the formal contract, not a letter of intent)
2. Whether the agreement contains many or few details (the formal contract, not a letter of intent)
3. Whether the agreement involves a large or small amount of money (the larger the amount, the less likely a letter of intent will be binding)
4. Whether the agreement requires a formal writing for the full expression of the covenants
5. Whether the negotiations indicated that a formal written document was contemplated at the completion of the negotiations
b. Consideration
i. Traditional rule: consideration exists if there is a benefit to the promisor or there is a detriment to the promisee—benefit/detriment rule
ii. R2d §71 a performance or return promise must be bargained for, it must be given in exchange for the offeror’s promise (the requirement of reciprocity). A promise for a promise. The two must be related. 
1. The performance may consist of:
a. An act other than a promise, or
b. A forbearance, or
c. The creation, modification, or destruction of a legal relation
iii. If one person does not perform a promise in a bilateral contract, is there consideration?

1. Yes. The failure to perform a promise in a bilateral contract does not affect the formation of a contract. It is a breach instead. The contract was formed.

iv. If one person does not perform in a unilateral contract, is there consideration?

1. No. Consideration and acceptance occur simultaneously in a unilateral contract when performance is complete.
v. Hamer v. Sidway Promise for performance. Uncle promised nephew $5,000 if he did not do a list of acts until he turned 21. The nephew did not do those acts until 21 and sued for enforcement. Here there is a detriment to the promisee because he limited his legal rights (forbearance).
vi. Dougherty v. Salt Aunt gives promissory note for $3,000 to her nephew conditioned on her death. Estate refuses to honor arguing lack of consideration. Under the traditional approach which is used here, there is no benefit to the promisor (aunt) or detriment to the promisee (nephew). There is no consideration.
vii. Dohrmann v. Swaney Plaintiff agrees to add the middle name of decedent to his two sons’ names in exchange for nearly $5.5 million. Court applies traditional benefit/detriment rule. There is none found. Court acknowledges the general rule that they do not consider the weight of things exchanged but creates an exception for when the consideration is so grossly inadequate as to shock the conscience and there are circumstances of unfairness, then the court may intervene. Here, the exchange of $5.5 million for a name change which will not perpetuate and actually does not bind the party whose name is changed is of no value. The exchange is grossly inadequate and therefore there is no consideration.
viii. Plowman v. Indian Refining Co. Defendant’s vice-president promises to pay plaintiffs pension for the rest of their life after laying them off. Court concludes the company did not ratify the agreement because it was just names on a payroll. Moral consideration will not satisfy the requirement of consideration. Past consideration cannot satisfy either because what is done in the past cannot serve as consideration for a present promise. Exchange must be contemporaneous, not for past services. Travelling to the office to pick up the checks is not consideration because it is not a detriment to the promisee or a benefit to the promisor; it was merely incidental.
1. Past consideration does not supply reciprocity.

ix. Authority

1. Actual

a. Express: Principal has expressly instructed Agent to take a particular action (e.g., a resolution from a board of directors)

b. Implied: flows from the position an Agent has within an organization. The position implies the agent has authority to act in relation to that position. Position/ Employment that Agent has, gives Agent implied authority to execute contracts reasonably necessary to operation of business

2. Apparent: the principal does or says something that leads the other party to reasonably believe that the agent does indeed have actual authority to do the act in question. Principal takes actions that lead the third party to believe that the agent can bind the principal
x. Ratification

1. Agent can have no authority at all, express or apparent, to bind the principal to a contract. Principal can then choose to ratify the contract:

a. Principal has awareness of material facts and terms

b. Principal continues to perform the contract

c. Principal receives benefits of the contract
xi. Marshal Durbin Food Corp. v. Baker President of defendant company agrees to pay pension to executive plaintiff if his employment with the company ends in one of several specified ways. The agreement said there was consideration of $10 paid. Court says that the recital creates a rebuttable presumption that consideration was present. Court finds a contract existed. Court found that plaintiff did not make a promise to the company. Court finds this is a unilateral contract. Plaintiff would remain with the company until the specified event in exchange for pension payments.
c. Contract Formation Under Article 2 of the UCC

i. UCC attempts to codify not what parties should do, but what they actually do (§1-103)
1. UCC is to be read conjunctively with other statutes

2. Where the UCC is preempted by a statute or there is a blank, common law fills in

a. UCC §1-103(b) common law can be incorporated and supplement certain topics

b. UCC does not define “offer” so use R2d §24

3. §1-201 general definitions

4. §1-302 parties may contract around the UCC and where the parties do not contract, the UCC fills in

5. §1-303 Actions and Custom of Industry

a. Course of performance: how the parties have conducted themselves under this contract

b. Course of dealing: how the parties have acted under prior similar contracts

c. Usage of trade: if both are parties under a particular trade or place, custom will be part of the agreement

ii. UCC Article 2 covers

1. Sales of goods §2-102

2. §2-106 defines “sale”

a. “Consists of passing title from the seller to the buyer for a price”

3. §2-105 defines “good”

a. Anything that is movable (not anything that is tangible)

iii. Mutual Assent Under the UCC

1. Jannusch v. Naffziger This case deals with an oral contract for the purchase of a food truck business. The sale was for the equipment for the business and also the name and reputation. This makes this contract a hybrid because it purports to sell mixed goods, the movable and the intangible. To determine if the UCC applies, the court uses the “predominant purpose” test: if goods predominate, the UCC applies. Court finds this contract is predominated by goods, UCC applies. UCC §2-204 rejects common law rule that no terms=no contract. UCC says contracts will not fail for indefiniteness if the parties intended to be bound. Intention is objective, the reasonable person. Court determines there was a contract here because defendants sought out a loan, consulted an attorney, operated the business for an entire season, replaced equipment, reported income, paid taxes, etc… Thus, there was a formed contract for the sale of the business.
2. E.C. Styberg Engineering Co. v. Eaton Corp. Back and forth between manufacturer and seller attempting to settle on a contract. Debate as to whether there was an offer. The sale was for goods, so UCC applies. Look to R2d §24 for definition of offer though. First communication was a price quote from seller. Court says this was not an offer but rather a solicitation to make an offer. Seller schedule was not an accepted offer because buyer responded with a counteroffer. Buyer requests 240 units and seller argues this was an acceptance of the full order of 13,000 units. Court says no. A contract for the first 250 does not make a contract for the remaining 12,000. This is because under §2-204, there is no contract because there is no quantity or conduct which would be indicative of quantity. The parties never reached an agreement.
a. UCC never says consideration but it does require it. Looking at 1-103 which directs to R2d

i. Formation under UCC requires

1. Offer (undefined); 1-103 ( R2d 24 and 26

2. Acceptance; 2-206

3. Consideration (undefined); 1-103 ( R2d 71

a. Consideration in a bargain for exchanged; a promise for a promise or a promise for performance.
iv. Qualified Acceptance: The “Battle of Forms”

1. UCC §2-207

a. Completely rejects the common law rules which reject agreement when terms of offer and terms of acceptance do not agree

2. Princess Cruises, Inc. v. General Electric Co. Princess suing for general and consequential damages when GE improperly supplied and installed parts on the ship. UCC applies because mixed purpose. So is there a contract? Princess sends purchase order, GE sends back Final Price Quote, and Princess accepts counteroffer by conduct. By paying the final price quote, that is acceptance so there is a contract, but what are its terms? Court says the terms of the Final Price Quote because of the “last shot” doctrine:
a. Last Shot Doctrine: offer and counteroffer and then acceptance by conduct, the terms which govern are those in the document last sent

b. “Mirror Image” Rule: Acceptance must match offer
i. These two doctrines are used outside of the goods context

c. Predominate purpose test:

i. Language of contract

ii. Nature of business of supplier/seller

iii. Intrinsic value of materials (compared to cost of services)

3. UCC rejects both mirror image rule and last shot doctrine

a. 2-206 Acceptance

i. (1)(b) Seller can accept buyer’s offer to purchase by shipping or promising to ship the goods they offered to have shipped. Seller may ship conforming goods or non-conforming goods (goods not requested by the buyer). A shipment of nonconforming goods must be sent with a notification (a counteroffer) that the buyer may accept or return the goods. If the seller says nothing to the buyer, that action of shipping nonconforming goods is deemed to be acceptance of the buyer’s offer and breach for sending nonconforming goods

“An order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a prompt promise to ship or by the prompt or current shipment of conforming or non-conforming goods, but such a shipment of non-conforming goods does not constitute acceptance if the seller seasonably notifies the buyer that the shipment is offered only as an accommodation to the buyer”
b. 2-207 says there is an exception to the general rule in 2-206 that the offer must match acceptance

i. 2-207 applies when acceptance varies from offer

ii. The most common occurrence of this is when buyer sends an offer document (such as a purchase order) and seller replies with an acceptance (an acknowledgement)
4. Brown Machine, Inc. v. Hercules, Inc. Brown, the sellers, sends a price quote to Hercules, the buyer. The price quote is not offer, rather a purchase order sent by the buyer is. Seller responds with an acknowledgment with different terms than the purchase order and a new indemnification term. Acceptance would not occur under 2-206 because acceptance varies from offer. Look to 2-207:
a. Offer? Yes, the purchase order

b. Acceptance under 2-206? No, terms differed

c. Additional or different terms? Yes, look to 2-207

d. Acceptance seasonable and definite?
i. Seasonable: sent in reasonable time after offer

ii. Definite: does not differ on bargained for terms
Here, the difference was an indemnity agreement. And this is definite because it does not affect the product being sold.
Was the acceptance seasonable? Yes.
e. Is acceptance expressly conditional on assent to additional or different terms?

i. It must be clear that the seller is only willing to go through if the buyer agrees to its terms (e.g., “this offer is expressly conditional on the express assent to these terms”)

ii. The language here does not meet that standard. The language does not say expressly that buyer must agree to seller’s terms. So there is a contract.

f. What are the terms?

i. In 2-207(1), we only look at the acceptance (and compare that to the offer to see if terms are additional or different).

ii. A term is additional which is in the acceptance but which the offer is silent about

iii. A term is different which is in the acceptance which conflicts with one in the offer

iv. Here, the indemnification clause is additional because the purchase order from buyer said nothing about indemnification

g. 2-207(2) Merchants or non-merchants?

i. If merchants, the additional terms are presumptively in the contract

ii. This sale is between merchants

h. Under 2-207(a), the offer expressly limited acceptance to the terms of the offer, so the buyer’s indemnification clause does not get in.
5. Paul Gottlieb & Co., Inc. v. Alps South Corp. Defendant-seller Gottlieb. Plaintiff-buyer Alps. Seller provided fabric to buyer which did not meet their standards. Seller had provided one type of fabric to the buyer and then switched to a different type during the contract. Buyer provided purchase order and seller provided an acknowledgement but the acknowledgement included a limitation of liability for consequential damages which was not in the purchase order. So the offer and acceptance do not match, pulling this case out of 2-206 into 2-207.
a. Additional/different terms? Yes

b. Acceptance seasonable and definite? Yes

c. Acceptance expressly conditional on terms? No

d. Contract? Yes, even though terms do not match.

e. Additional term? Yes, because the offer was silent on the issue and acceptance added the term

f. Merchants? Yes. 

g. Express assent? No, even though they performed. Performance does not matter because 2-207(2) requires express assent

h. Does the offer expressly limit acceptance to the terms of the offer (2-207(a)(2))? No.

i. Does the additional term materially alter (2-207(2)(b))? Court says material alteration occurs when surprise leads to hardship. Court says no because Alps’ reason for surprise was that they did not read the contract.

j. The term materially does not materially alter( the term is part of the contract

6. Knock Out Rule: where terms do not match and performance has continued, UCC will fill in the gap. UCC can fill in many things and even quantity where it is left out

d. Electronic and “Layered” Contracting

i. ProCD The purchaser of a good does not make the offer, but instead, the seller makes the offer and includes his terms with the product. Formation then occurs when the buyer accepts the goods.
ii. DeFontes v. Dell, Inc. Defendant seller included an arbitration clause in a shrinkwrap agreement delivered in the packaging of a product. The clause appeared in a hyperlink on the Dell website, within the package when the product was delivered and on an invoice confirmation of the order. Because the shrinkwrap apparently includes additional terms, need to do 2-207 analysis.

1. Additional/different terms? Yes

2. Acceptance seasonable/definite? Yes.
additional terms( seasonable/definite ( no express assent ( non-merchants ( terms not in contract unless expressly assented to

3. Court takes a different approach here though:
Seller makes the offer by shipping the product and buyer may accept or reject the terms
This means 2-207 is not implicated at all because the clause is not additional at all

a. This had become the majority rule for policy reasons. And it only requires reasonable notice of the terms
iii. Hines v. Overstock.com, Inc. Defendant seller seeking to enforce an arbitration clause included in a browsewrap agreement. Court uses a similar rule to above taking this out of the realm of 2-207. “Whether a website user has actual or constructive knowledge of a site’s terms and conditions prior to using the site.” The court finds there was no constructive notice here because the website did not prompt the user to look at the terms nor were the terms prominently displayed. Instead, there was a link hidden at the bottom of the page.
III. Liability in the Absence of Bargained-for Exchange: Reliance on Gratuitous Promises, Unaccepted Offers, and the Principle of Restitution

a. The first question always is; is there a contract (or alternatively is there a basis for liability)?

i. The second basis of contractual liability is reliance

1. If one party relies on a promise to their detriment, promissory estoppel may be available

b. Protection of Promisee Reliance: The Doctrine of Promissory Estoppel
i. R2d §90 Promise Reasonably Inducing Action or Forbearance

1. A promise (express or implied through conduct)

2. Promisor should expect reliance

3. Detrimental reliance (action or forbearance)

Usually making the plaintiff economically worse off

4. Promise does in fact induce reliance

a. The action/forbearance would not have occurred save the promise

5. Unjust not to enforce the promise

a. This considers both economic and fairness arguments

ii. Promises Within the Family

1. Harvey v. Dow Plaintiff-buyer daughter seeking conveyance of title to land on which she has built her home. There is not a traditional contract for transfer of the deed. So, plaintiff looks to promissory estoppel.
a. A promise? Seems family-landowners implied one by helping her to build her home on the land

b. Promise should (reasonably) expect reliance? Defendants giving land to plaintiff was discussed regularly and defendants could have expected the reliance because they participated in the building of the home at every stage

c. Detrimental reliance? Yes. Plaintiff spent a large sum of money to build the home and cannot sell it because she does not own the land on which it was built

d. Promise does in fact induce reliance? Yes. No evidence here that it was anything other than the promise which lead to the reliance

e. Unjust not to enforce? Yes, because the defendant would gain a windfall from the house built by the plaintiff otherwise.

iii. Charitable Subscriptions
1. Charitable pledge/subscription: an oral or written promise to do certain acts or to give real or personal property to a charity or for a charitable purpose

a. Elements:

i. Promise/donative intent and

1. Language

a. Donee (specific offeree)

b. Subject matter

c. Time of performance

2. Action

ii. Either consideration or reliance

1. A promise for a promise or promise for performance

2. King v. Trustees of Boston University King wrote a letter to Boston U purporting to give certain documents to them. The issue is whether there was sufficient evidence of a charitable pledge.
a. Here, King’s donative intent is evidenced by action; he transferred some of his papers, BU accepted and cared for the papers, and King spoke at an event celebrating the donation hosted by BU.
b. Here, BU argues consideration was a promise to donate in exchange for “scrupulous care” of the papers. This is an implied promise BU made to take care of the papers and safe. Court says “scrupulous care” is not enough.
c. Court then declines to follow R2d §90(2) promissory estoppel

d. R2d §90(2) “A charitable subscription… is binding under subsection (1) without proof that promise induced action or forbearance.”

e. If the court had decided to follow R2d 90(1) there would not be detrimental reliance because even though BU incurred expenses by indexing the documents, they were not required to do this. The promise did not in face induce the reliance
iv. Promises in a Commercial Context

1. Katz v. Danny Dare, Inc. Plaintiff was injured at work and became unable to do his job. He continued to work until the company convinced him to accept their promise for a lifetime pension which was less than he would receive while working. There is no contract because there was no consideration, even though there was offer and acceptance. The next available approach would be promissory estoppel.
a. Promise? Yes, the pension.

b. Detrimental reliance? Yes, plaintiff was economically worse off by taking the pension because it paid less than his wages.
Defendant argues that he was actually benefitted because he would have been fired without a pension otherwise. Court does not care because promissory only requires economic detriment. He was economically worse off, it does not matter that he gave up something he was legally entitled to (legal detriment)

c. Should the promisor expect the reliance? Yes. The employer wanted plaintiff to take the offer so that he would retire.

d. Promise does in fact induce the reliance? Yes, plaintiff did not plan to retire until the offer was made.

e. Unjust not to enforce the promise?
Yes, plaintiff was a 70-year-old man who could not be expected to find new work easily.

2. Aceves v. U.S. Bank, N.A. Defendant bank promises to restructure loan for plaintiff so that she did not lose her home to foreclosure if she agreed to stop certain bankruptcy proceedings. She stopped the proceedings and the bank foreclosed anyways.
a. Promise? Yes, bank promised to negotiate a new mortgage.

b. Detrimental reliance? Yes. If she had continued the bankruptcy proceedings, she would have been able to keep her house and reinstate the mortgage.

c. Promisor should expect the reliance?

i. Whether it was reasonable for the plaintiff to rely at all. Probably though we do not rely trust banks to protect our best interests

ii. Whether the manner and degree or her reliance was reasonable. Probably, she simply complied with the bank’s promise which would have provided her with better terms than the bankruptcy proceedings

d. Promise does in fact induce the reliance? Yes, had the bank not made the promise, plaintiff would have continued the bankruptcy proceedings and stalled/stopped the foreclosure.

e. Unjust not to enforce promise? Yes, the bank did not abide by its promise which makes it look as if they were taking advantage of their position. 
c. Liability in the Absence of Acceptance: Option Contracts, Offeree Reliance, and Statutory Limitations on Revocation

i. Option Contracts
1. R2d §25 “An option contract is a promise which meets the requirements for the formation of a contract and limits the promisor’s power to revoke an offer.” Applies to bilateral contracts
a. An option contract requires a potential contract and then for the contract of irrevocability need offer, acceptance and consideration (a promise for a promise) for the option contract itself.

b. The potential contract is necessary for the option contract, but the potential contract may never be formed because of lack of acceptance or consideration. The option contract may still be created so long as offer, acceptance and consideration are present.

2. R2d §45 makes a unilateral contract irrevocable by part performance

3. Berryman v. Kmoch Plaintiff sues to have an option contract for the sale of land declared null and void. Defendant argues that the contract is binding as a traditional option contract. 
a. Consideration

i. Promise not to sell for return promise to pay $10 and “other valuable consideration”

ii. The fact that the $10 was never paid and that it was “nominal consideration” indicates this was a mere recitation of consideration and therefore lacked consideration

iii. Defendant argues that “other valuable consideration” was supplied because he sought out investors to buy the land. 
R2d §71 requires the promise be bargain for. This was not the return promise for plaintiff’s promise not to sell. Plaintiff did not care who bought his land, so defendant’s actions do not tie into plaintiff’s actions.

b. No consideration means no option contract.

c. Defendant then turns to reliance/promissory estoppel
i. Promise? Yes, to not sell

ii. Detrimental reliance? Yes, defendant has spent time and money search for investors relying on the promise that there would be an offer open to him

iii. Promisor should expect reliance? No, the plaintiff was not aware that the defendant was going to be searching out investors

iv. Promise does in fact induce the reliance? Unclear. The defendant is a real estate broker, so he would usually be looking for investors in his normal course of dealings

v. Unjust not to enforce? No, the nature of investing is sometimes losing

vi. The promissory estoppel claim fails.

4. UCC Option Contracts §2-205 Firm Offers
a. “An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event may such period of irrevocability exceed three months; but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror.”

b. Elements

i. Offer

ii. To buy or sell goods

iii. By merchant

iv. In a signed writing

v. Gives assurances that it will be held open

vi. If form is supplied by the offeree, it must be separately signed by the offeror

ii. Offeree’s Reliance on an Unaccepted Offer as Limitation on Revocability

1. James Baird Co. v. Gimbel Bros., Inc. Defendant subcontractor sent their offer to the plaintiff general contract. The defendant sent their offer based on an error made by one of their employees. The subcontractor refused to perform for the price and the general contractor was forced to find someone else and eat the costs. The plaintiff sues to recover the difference between the subcontractor’s offer and what he actually paid. The question raised is when does the offer by the subcontractor ripen into a bid? General rule: offers are freely revocable any time prior to acceptance. Plaintiff tries to defeat this by arguing that they accepted the offer when they used the measurements in their bid. Court declines to interpretation because acceptance would be after the award of the general contract. It would make no economic sense from the general contractor’s view because if there was a contract that means the defendant would be bound to pay for the product prior to being awarded the contract. 
a. Plaintiff then argues promissory estoppel. Court is not persuaded. The defendant offered to deliver the product in exchange for plaintiff’s acceptance, not for its bid. This was an anticipated bargain. 
Promissory estoppel is only applicable when there is no consideration.

b. Plaintiff argues option contract but fails because there is no offer of irrevocability

c. Plaintiff’s claim ultimately fails.

d. The majority of courts agree with Baird that the mere use of the bid by the general contractor is not acceptance of the subcontractor’s bid.

2. Drennan v. Star Paving Co. Defendant subcontractor submits a bid to plaintiff general contractor. Plaintiff uses the bid and submits his bid on the prime contract. Plaintiff is awarded the prime contract. The next day, plaintiff visits the defendant’s office to inform him he had won the contract but defendant attempts to revoke the offer. General rule is that offer is revocable until acceptance. Plaintiff must defeat this general rule. 

a. Plaintiff agues acceptance occurred before defendant attempted to revoke. Court disagrees and accepts Baird’s interpretation.
b. Plaintiff argues option contract existed making the offer irrevocable.

i. None of the requirements (offer of irrevocability, acceptance, or consideration) are present here.

c. Plaintiff argues promissory estoppel

i. R2d §90

ii. Promise? Yes, subcontractor promised to do the work for the stated price

iii. Detrimental reliance? Yes, plaintiff used subcontractor’s price in the bid and when he refused to honor it, plaintiff had to find someone who cost more and eat the difference.

iv. Should the subcontractor have expected reliance? Yes, the subcontractor not only knew general contractor would rely on the bid but wanted him to so that he could have the work.

v. Promise does in fact induce the reliance? Yes.

vi. Unjust not to enforce? Yes. The general contractor would get stuck paying the overage on a mistake by the subcontractor. It would not be fair to make the general contractor eat the difference.

d. This court rejects Baird in allowing reliance to make the subcontractor’s bid irrevocable (this is the majority view)

e. The Drennan court takes this approach based on R2d §45 making an offer irrevocable after part performance. 
i. There are limits. A subcontractor cannot revoke, but the general contractor can still reject. So, the subcontractor is protected by limitations on what the general contractor can do. After the general contractor is awarded the contract, he cannot bid-shop or “bid-chop” or attempt to renegotiate with that subcontractor.

ii. R2d §87(2) shows this change: “an offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice.”

3. Using reliance as a way of making an offer irrevocable is an exception which has been used only in construction cases. The Drennan decisions and R2d §87(2) are limited to construction contracts. Otherwise need an option contract satisfying R2d §25
d. Reliance does not always mean promissory estoppel

i. First time we saw reliance was under a unilateral contract where part performance makes an offer irrevocable

ii. Second time was R2d §90 making a promise enforceable by reliance (this is promissory estoppel) Section 90 makes a promise enforceable (not irrevocable).

iii. Third time was R2d §87(2) offer to make a bilateral contract irrevocable but this only applies in the construction context (parallel to reference to §45)

e. Liability for Benefits Received: The Principle of Restitution

i. Restitution= quasi-contract= contract implied in law= quantum meruit= unjust enrichment
ii. Restitution in the Absence of a Promise

1. General Rule of Restitution: Where one renders services of value to another with his knowledge and consent, the presumption is that the one rendering services expects to be compensated, and that the one to whom the services are rendered intends to pay for the same, and so the law implies a promise to pay.

a. A person who officiously (meaning interferes in the affairs of others not justified by the circumstances under which the interference takes place) confers a benefit upon another is not entitled to restitution therefor.

i. Recovery is denied so that one will not have to pay for a benefit forced upon one against one’s will or for which one did not request knowingly accept.

b. There are exceptions:

i. He acted un-officiously and with intent to charge therefor and

ii. The things or services were necessary to prevent the other from suffering serious bodily harm or pain, and

iii. The person supplying them had no reason to know that the other would not consent to receiving them, if mentally competent; and

iv. It was impossible for the other to give consent or, because of extreme youth or mental impairment, the other’s consent would have been immaterial

c. Generally, where there is no promise before or after, there is no contract and remedy will lie in restitution

2. Credit Bureau Enterprises, Inc. v. Pelo Plaintiff hospitalized under a mental instability hold. Plaintiff is released from the hospital after a referee determines further hospitalization is unnecessary. Plaintiff argues that he did not request the services, the hospital referee determined he no longer needed to be hospitalized, and he received no benefit and therefore should not be held to pay under a theory of restitution. Court applies general rule that where one inofficiously renders survives with his knowledge or consent and to his benefit, the individual rendering services expects to be compensated.
a. Plaintiff says he did not benefit, but he did by being diagnosed with BPD

b. Does not matter that he did not ask or consent because he was of unstable mind at the time services were rendered

c. The referee said he did not need to hospitalized longer. This decision does not say he did not need held previously, just that he did not need hospitalized longer.

d. Court holds Pelo under a theory of restitution
3. Commerce Partnership 8098 Limited Partnership v. Equity Contracting Co. Commerce, the owner of a building, hires a general contract, World, and in turn, World hires Equity as a subcontractor. World goes bankrupt without paying Equity. Equity sues Commerce for payment. A problem arises because there was no contract between Commerce and Equity. Court distinguishes between contracts:
a. Implied in fact:

i. Rests on the conduct of the parties which suggests the existence of a contract. There is not an express contract.

ii. Under those circumstances, traditional contract theory applies

b. Implied in law:

i. The contract is implied by law for reasons of equity.

ii. No conduct suggesting a contract or desire to enter into a contract. It is to remedy the harm of unjust enrichment. 

c. In Commerce, there is no implied in fact contract because there is no conduct which would suggest that there is a contract so the issue is unjust enrichment. 

d. Two elements for restitution in the construction context:

i. Exhaustion of remedies and still unpaid

ii. Owner has not given any consideration to any person for the improvements furnished
e. Here, Equity may recover under a theory of unjust enrichment because Commerce may have gotten something for nothing; the work done by Equity. And, Equity did not get paid for the work.
4. Watts v. Watts Parties lived together for years as husband and wife without legally being married. Plaintiff wife advances several theories of recovery. Court declines to recognize statutory grounds for recovery, marriage by estoppel, an express or implied in fact contract, or partition. Court decides to change policy to avoid injustice here. Court recognizes a claim of unjust enrichment. Court does this because declining to intervene will allow one party a windfall while the other gets nothing.
iii. Promissory Restitution

1. A benefit has been conferred and afterwards, the person who benefitted promises to compensate the person who conferred those benefits. Under traditional contracts, the promise after the benefit would not provide consideration because they are not reciprocal and therefore would not be enforceable under traditional contract theory.

2. Mills v. Wyman Defendant father promise to compensate plaintiff for caring for his sick son. Defendant argues the promise is unenforceable for lack of consideration. The court’s test for consideration is benefit/detriment. Court agrees with defendant that there was no consideration. The plaintiff did not suffer a loss because of non-performance of the promise. The detriment occurred before the promise and, therefore, not a result of the promise. Court says moral obligation does not count as consideration either. Court does not want to venture into considerations of morality.
a. Traditional approach: promise comes too late; it is not consideration to support a commitment to pay.
3. Webb v. McGowin Plaintiff was significantly injury saving defendant from an injury. Defendant then promised to pay plaintiff a lifetime pension for the action. Under traditional contract theory there is no consideration. There is no reciprocity either. The promise to pay was not in exchange for the rescue. The court creates an exception:
a. Material benefit rule: if a person receives a material (economic) benefit from another other than gratuitously a promise to compensate that person for the benefit will be enforceable. 

b. In Webb, the benefit conferred was the saving of defendant’s life. Court says life is valuable therefore a substantial material benefit (court points to insurance policies which quantify the value of life regularly). Court finds that, under the exception to the general rule, the promise is enforceable.

4. R2d §86 Promissory Restitution (material benefit rule)
a. Benefit conferred

b. A promise made by the recipient of the benefit

c. Benefit not conferred gratuitously (as a gift) (or for other reason no unjust enrichment)

d. Unjust not to enforce and

e. Value of promise is not disproportionate to the benefit

f. Is there a basis for imposing liability?

i. Traditional Contract

1. Protecting expectation interest of the non-breaching party

ii. Reliance (R2d §90)

1. Protecting the economic detriment by relying

iii. Restitution

1. Protecting from unjust enrichment

a. When a benefit has been conferred without a promise

b. When a benefit has been conferred and then a promise is made

2. No issue of an express contract because no promise
IV. The Statute of Frauds

a. A defense which a party would raise after he/she has been sued. It says there may have been formation, but that it is unenforceable because it is not in writing or does not satisfy the statute of frauds.

b. The goal of the statute of frauds is to prevent the fraudulent imposition of a contract on a party which does not intend to be bound. It does not require some contracts be in writing. It requires that some contract be evidenced by writing
c. If a defendant argues that the contract is subject to the Statute, the Statute is not satisfied, and so the contract cannot be enforced.

i. Plaintiff may respond by stating the contract is not within the Statute

ii. Plaintiff may respond by stating the contract is within the Statute but the Statute is satisfied

iii. Plaintiff may respond by stating the contract is within the Statute, it is not satisfied, but there is an exception to the Statute which applies.

d. Analysis:

i. Is the contract within the Statute?

ii. If yes, is the Statute satisfied?

iii. If not, is there an exception which removes the Statute as a bar?

e. General Principles: Scope and Application

i. Crabtree v. Elizabeth Arden Sales Corp. Contract for plaintiff’s employment over three years with specified pay increases. Parties negotiate for plaintiff’s pay. Defendant does not honor the agreement they reach. Plaintiff sues and defendant raises defense of the statute. The agreement is within the statute because of:

1. The One Year Provision (R2d §130): If the contract cannot be performed within one year, it falls within the statute of frauds. If it can be performed within a year, it need not be evidenced by writing. IF it is possible to perform within one year. Not whether it was performed within a year. (Technically a contract for a lifetime will fall within this provision because it can be fully performed within a year upon death)

2. To satisfy the Statute of Frauds, the court requires a memorandum signed with intent to authenticate the information contained therein and that such information does evidence the terms of the contract The court looks to the writings with the problem being there are multiple writings, some signed and some not. Two payroll cards signed by defendant’s agents and an employment agreement written on a phone order blank (unsigned). Court says the payroll cards are binding and then allows the three documents to be read together as a whole because of a rule they create.

a. Crabtree Test for combining memorandum:

i. Documents taken together have all material terms

ii. At least one must be signed by party against whom seeking to enforce the contract

iii. Unsigned memorandum must show face relates to same transaction

iv. Party to be charged has assented to terms in the unsigned memorandum

b. Here, the subject matter is all the same, they all relate to the same transaction and the party to be charged has assented. The court, therefore, removes the bar of the statute of frauds.

ii. R2d §110 Classes of Contracts Covered [by the Statute of Frauds]

iii. R2d §131 General Requisites of a Memorandum [to satisfy the Statute of Frauds]

1. A writing (does not have to be the contract itself);

2. Signed by the party to be charged (against whom enforcement is sought);

3. Reasonably identifies the subject matter of the contract;

4. Is sufficient to indicate that a contract has been made or offered, and;

a. Language of the writing

b. Specificity of terms

c. Look at its face to see if there is some sort of deal

5. States with reasonably certainty the essential terms of the contract
iv. R2d §132 Several Writings

1. Memoranda required by §110 and defined in §132 “may consist of several writings if one of the writings is signed and the writings in the circumstances clearly indicate that they relate to the same transaction”
a. This is not limited to the face of the documents. Includes parol evidence – evidence outside of the writings themselves

v. R2d §133 Memorandum Not Made as Such

1. A writing which denies the existence of a contract or an offer may be used to get past the statute of frauds.

vi. R2d §134 Signature

1. Very broad definition of signature; “any symbol made or adopted with an intention, actual or apparent, to authenticate the writing as that of the signer.

vii. Beaver v. Brumlow Plaintiffs are “sellers” seeking to evict defendants. Defendants counterclaim the existence of a contract to sell the property. Plaintiff raises defense of statute of frauds. The contract is within the statute of frauds because R2d §110 requires a transfer of any interest in real property to be in writing. The statute is not satisfied because there are no writings that would get past the statute. The exception that Defendants argue applies here is part performance. 
1. The part performance exception will be triggered by conduct unequivocally referable to the existence of a contract. Would a reasonable person conclude there is a contract?

a. Factors:

i. Taking possession of the property and

ii. Making valuable, permanent, and substantial improvements to the property.

2. Court says “unequivocally referable” test is based on a reasonable person. 

a. Here, why would the owners of the land allow the defendants to build, landscape and place a mobile home on their property without objection if not to sell the land?

b. A reasonable person would conclude a contract of some kind existed.

viii. R2d §129 codifies exception to the Statute of Frauds from Beaver
1. Action in Reliance; Specific Performance

2. Must show detrimental reliance in terms of a real estate contract

3. Elements:

a. Contract for transfer of interest in land

b. No memorandum satisfying the statute of frauds

c. Reasonable detrimental reliance on the contract

i. Foreseeability of reliance

ii. Manner and extent of reliance

iii. Generally economic reliance

d. Assent by party against whom enforcement is sought

i. Can be express or implied

e. Unjust to not enforce

i. Beyond economic detriment; totality of the circumstances analysis
f. Party seeking to enforce is seeking specific performance

ix. Alaska Democratic Party v. Rice Defendant is hired as chair of ADP and offers job to plaintiff. Plaintiff gives up her job in another state and moves. Job never materializes. The contract is within the Statute because it guarantees a two-year employment. The statute is not satisfied because there are no writings. Is there an exception? Plaintiff argues promissory estoppel (reliance)
1. R2d §139 Promissory estoppel will make promise enforceable notwithstanding the statute of frauds
a. Elements

i. Promise

ii. Actual detrimental reliance

iii. Reliance is reasonably foreseeable

iv. Unjust not to enforce. Factors:

1. Availability of other remedies

2. Definite and substantial character of action or forbearance

3. Evidence should corroborate terms/existence by clear and convincing evidence

4. Reasonableness of action

5. Foreseeability

2. Here, promise is the job. Actual detrimental reliance is that she gave up secure employment and incurred moving expenses. Reliance was foreseeable. Unjust not to enforce?

a. No other available remedies

b. Definite substantial character of the action?

i. Yes, she gave up a job and moved across the country.

c. Corroborate the existence of the terms?

i. No other reason she would have moved to Alaska absent the job

d. The action was reasonable

e. The reliance was foreseeable

3. R2d §139 says the promise is enforceable “notwithstanding the Statute of Frauds” so once this is satisfied the plaintiff will prevail.
f. The Sale of Goods Statute of Frauds: UCC §2-201

i. UCC must control, so the contract at question must be for the sale of goods.

ii. UCC §2-201(1) Statute of Frauds

1. Applies when:

a. Sale of goods

b. $500 or more

2. The Statute is satisfied when:

a. A writing indicates a contract of sale (evidence of the sale)

b. Signed by party against whom enforcement is sought and

c. States a quantity (does not need to be right)
(more liberal than the common law which requires all essential terms)

iii. Buffaloe v. Hart Plaintiff is alleged buyer for tobacco barns from defendant. Plaintiff agreed to pay for the barns in 4 installments of $5,000 for a total of $20,000. Plaintiff did not remove the barns from defendant’s land but did make repairs and list them for sale to others. Plaintiff attempted to leave a check with defendant who retained the check for a couple of days before tearing it up and returning it to plaintiff. For the writing requirement, the court looks to the check which states parties, quantity, and partial payment. The check is signed by the party who is seeking enforcement. The check also states the reason for the payment. However, the check is not signed by the defendant, the party against whom enforcement is sought. They never endorsed it. So, the statute is not satisfied.

1. Is there an exception? UCC §2-201(3)(c) states the part performance exception 

a. “A contract which does not satisfy the requirements of subsection (1) but which is valid in other respects is enforceable… (c) with respect to goods for which payment has been made and accepted or which have been received and accepted.”

b. Two ways to get past the statute of frauds based on part performance:

i. If the buyer has made payment and the seller has accepted payment, statute of frauds will not bar.
This is for acceptance of the goods and payment, not receipt. Also, if partial performance occurs, only a contract for the performance will be enforced. (e.g., payments for one widget on a five widget contract would only make the sale of the one widget enforceable no matter the stated quantity term)

ii. Goods have been received and accepted

1. Acceptance may occur in three ways:

a. Buyer signifies intention to retain (generally a verbal confirmation)

b. Buyer fails to make an effective rejection of the goods (essentially silence)

c. Buyer does any act inconsistent with the seller’s ownership of the goods

2. In Buffaloe, payment was received, but not accepted. And, even if they had accepted, only part performance would be enforceable; plaintiff would only be able to enforce the sale of one barn for $5,000)
The buyer does indicate his plan to retain and sell the barns. He acts in a way inconsistent with the seller’s ownership. Therefore, acceptance/part performance by the buyer.

iv. UCC §2-201(2): Merchant’s Exception

1. The Statute of Frauds will be excepted when

a. Between merchants (defined 2-104)

b. A writing in confirmation of a contract (a writing in confirmation of an offer will not satisfy
i. Language
ii. Specific terms

iii. Parties

c. Sent within reasonable time after the making of the alleged agreement

d. Is received by someone with reason to know its contents

i. Reason to know= notice (defined 1-202)
1. E.g. sent to the person’s normal place of business by an ordinary method (e.g., snail mail)
e. The writing is sufficient against the sender

i. The person raising this exception is the person attempting to enforce so we will not have something signed by the person against whom enforcement is sought.
ii. The writing is sufficient against the sender when;

1. It is signed by the sender

2. It contains a quantity term

3. It is sufficient to indicate a contract

f. The writing has not been objected to in writing by the recipient within 10 days of receipt

i. If an objection is made, the objection must be to the existence of the contract as a whole, not to just one or some of the terms.

v. UCC §2-201(3)(a) Specially Manufactured Goods Exception

1. Goods are specially manufactured to the buyer’s (does not have to be a merchant) specification

2. Not suitable for sale to third party in ordinary course of seller’s business

a. Ordinary course of business; seller would need to do something extraordinary to sell them

3. Seller has made substantial beginning or made commitments for their procurement

4. Before notice of repudiation is received

vi. UCC §2-201(3)(b) Judicial Admissions Exception

1. If the party against whom enforcement is sought admits in his pleadings, testimony or otherwise in court that a contract for sale was made, but the contract is not enforceable under this provision beyond the quantity of goods admitted.
V. The Meaning of the Agreement: Principles of Interpretation and the Parol Evidence Rule

a. Approaches to Contract Interpretation
i. Subjective
1. Peerless Case: contract for the sale of cotton. Two different Peerless ships leaving and arriving at different months. Buyer meant the earlier ship and Seller meant the later.

2. Under the subjective theory, each party meant a different meaning so there was no meeting of the minds and a contract was not formed

ii. Objective

1. What would a reasonable person think of what the contract meant?

a. The problem is the Buyer might have meant A, Seller meant B, and a reasonable person would find C. An interpretation that neither party intended may be found.

iii. Modified Objective Approach (R2d §201)

1. If the parties do not agree and attached different meanings, which person had reason to know or knows the meaning of the other party is bound to that meaning. If both parties do not know or have reason to know the meaning of the other party, there is no contract.

b. Joyner v. Adams Plaintiff and defendant lessee enter into a lease to develop property by a specific date or be subject to a retroactive rent increase. On that date, all lots have completed buildings except one which only has utilities completed to it. Plaintiff says developed meant ready to lease while defendant said developed meant prepared with utilities. Defendant takes this definition from trade usage. Appellate court says the case is to be remanded so that the trial court can find facts on the issue of whether either party knew or had reason to know about the other party’s meaning.

i. Contract Proferentem: when a term is ambiguous, it must be interpreted in favor of the non-drafting party.

c. Frigaliment v. B.N.S. International Sales Corp. Plaintiffs order chickens and when they receive the order they object to the type of chicken sent, but still accept (2-206 nonconforming goods can be accepted and still sue for breach). Plaintiffs sue for breach of warranty so they must demonstrate that their meaning prevails; young chicken, not fowl. Court examines:
Language of the contract
Preliminary negotiations
Trade usage (R2d §222)
Government Regulation
Maxims of interpretation: a reasonable (economic) interpretation/ construction is preferred to an unreasonable one
Course of performance (dealings under this contract)
Here, plaintiff did not shows that the defendant knew or had reason to know of the definition. Therefore, the defendant has not breached the contract
d. C.J. Fertilizer, Inc. v. Allied Mutual Insurance Co. Plaintiff business owner burglarized. Insured for burglaries but policy says insurance company is liable when “visible marks made by tools to the exterior of the premises at the place of entry.” There were no visible marks on the exterior of the building. Court says the way the policy was written does not mean the plaintiff was not covered. 
i. Reasonable expectations doctrine:

1. Contract is interpreted in accordance with reasonable expectations of non-drafting party even if express language of the contract contradicts those expectations
a. Must concern a non-dickered term

b. Must be a contract of adhesion

i. Standard form contract

ii. Unequal bargaining power

iii. Take it or leave it basis with little to no negotiation

c. Limitations on doctrine—test for determining whether contract term violates reasonable expectations of non-drafting party

i. The term is bizarre or oppressive

1. Look to:

a. Trade usage

b. Course of performance

c. Course of dealing

2. If it eliminates the dominant purpose of the transaction

3. Eviscerates the dickered terms
VI. Parol Evidence Rule

a. Need to have prior or contemporaneous (preliminary negotiations) agreements

b. Does not apply unless there is a writing (the rule cannot be invoked for an oral contract)
c. When both parties intend their writing to be the complete and final expression of their agreement, then evidence of prior or contemporaneous agreements or negotiations is inadmissible to contradict or supplement the writing

i. Definition of terms:

1. Complete: an agreement is complete if all terms negotiated are contained in the writing

2. Final: when all terms present in the writing have been assented to by both parties and are no longer subject to negotiation. Did the parties mean for the agreement to be final?
ii. Factors to determine completeness and finality

1. Signatures

a. Always a good indicator that parties intend the writing to be final and complete

2. Level of detail

a. The more detail, the more likely complete and final

3. Length of writing

4. Complexity of the deal

a. The more complex, the longer the writing usually. How long the writing should be

5. Marks on the face of the document

a. E.g., a question mark next to a term or “DRAFT” written across the face of the document (indication that may be complete but not final)

6. Completion of blanks

a. If there are blanks that have not been completed, indicator of finality but not completeness

7. Merger clause
a. Typically says “This is the parties’ entire agreement on this matter superseding all previous negotiations or agreements”

b. Presence is a strong indication that writing is complete and final

c. Restatement: some evidence, but presence is not dispositive

iii. Integration (reached by the above analysis)
1. Complete Integration
a. When a writing is both complete and final this is called complete integration

b. If writing is completely integrated, then no parol evidence is admissible

2. Parol Integration

a. When the writing is incomplete, but the terms contained are final

b. If writing is partially integrated, then parol evidence is admissible to supplement, but not contradict the final terms of the agreement

3. No Integration

a. None of the terms are final. The writing is a draft. The parol evidence rule does not apply.

iv. What evidence may a court consider in deciding whether a writing is partially or completely integrated?—Jurisdictional Split

1. Four Corners Rule

a. Court must determine integration based on the face of the document itself

b. No parol evidence admissible on this issue

2. R2d 210—Rejects the Four Corners Rule

a. Court may look beyond the face of the document to determine integration

b. All evidence may be considered on the issue of integration, including the parol evidence at issue
v. What if none of the terms are final?

1. If none of the terms in the writing are final, then there is no integration and the parol evidence rule does not apply

2. Parol evidence is not barred by the parol evidence rule (although it may be inadmissible for some other reason)

d. Thompson v. Libby Contract for the sale of logs, buyer refuses to pay, seller sues to recover. Buyer refused to pay because the quality of the logs is not what the seller represented. Seller asserts the buyer’s argument is barred by the parol evidence rule. Court applies Four Corners Rule and finds the evidence of the warranty of quality cannot be introduced because the contract is fully integrated. Plaintiff argues collateral agreement to get past the parol evidence rule. 
i. Collateral Agreement Rule (an exception to the parol evidence rule)

1. Collateral means the contract is separate and independent from the original contract and distinct in subject matter

2. R2d 216
a. Evidence of a consistent additional term is admissible to supplement an integrated agreement unless the court finds that the agreement was completely integrated. An agreement is not completely integrated if the writing omits a consistent additional term which is:
i. Agreed to for separate consideration; or

ii. Such a term as in the circumstances might naturally be omitted from the writing (if a term is important, then its exclusion is presumed to be intentional and evidence regarding it will not be admissible)
e. Other exceptions to the Parol Evidence Rule

i. If a court finds a writing completely integrated, the rule prevents introduction of parol evidence, but the courts want this evidence in, so they have created many exceptions
ii. Interpretation: evidence is admissible to explain terms in the writing (R2d 214)

1. Ambiguity required?

a. R2d 214, Comment b; No

b. Traditional common law; yes

iii. Subsequent Agreements

1. Provides that prior or contemporaneous agreements are excluded by the parol evidence rule

2. Subsequent agreements are essentially contract modifications and therefore are never barred by the parol evidence rule
iv. Oral Condition Precedent to Effectiveness (R2d 217)

1. Oral Condition Precedent to the effectiveness of a contract is an exception to the parol evidence rule

2. A condition must occur before the contract is effective

3. If that condition does not occur, no contract created

4. Not the same as oral condition precedent to performance which is not an exception. There is a contract but no performance obligation until a condition occurs.

v. Invalidity; e.g., fraud, duress, incapacity (R2d 214(d))
1. If there is some reason that the contract itself is invalid, then evidence of fraud, duress, incapacity… is admissible as an exception to the parol evidence rule
vi. Reformation (R2d 241(e))

1. If a contract does not reflect the correct terms due to typographical error or transcription error, the parties may reform it

vii. Collateral Agreement (R2d 216(2))

1. An agreement is not completely integrated if the writing omits a consistent additional agreed term which is:

a. Agreed to for separate consideration, or

b. Such a term as in the circumstances might naturally be omitted from the writing
If we have evidence of a separate, consistent, additional contract, evidence that agreement is admissible under two circumstances
i. If that side agreement relates to the same subject matter of the primary contract and is support by separate consideration, it is not barred by the parol evidence rule

c. If the separate agreement is a term naturally omitted from the writing, evidence of the term is admissible. If the term would normally be in the writing, but is not, the presumption is the omission was intentional

f. Sherrodd, Inc. v. Morrison-Knudsen Co. Subcontractor hired by company to move dirt. Subcontractor begins work before written contract. During work, subcontractor realizes the amount of work was double what he agreed to. Company requires subcontractor to sign contract with incorrect terms or else no payment whatsoever. Subcontractor alleges company said he would not be bound by the incorrect terms. Is the writing completely integrated; yes, there is a writing which contains the complete agreement, extrinsic evidence (prior negotiations), evidence excluded. There is also a merger clause.
i. Two different approaches to merger clauses
1. Classical approach: if there is a merger, no parol evidence. It is outcome determinative on complete integration (form over substance)
2. Modern approach: the mere presence of a merger clause is some strong evidence but not outcome dispositive (substance over form)
ii. Fraud
1. Fraud in the execution- fraud/misrepresentation as to the very nature of the document signed (e.g., the terms it contains). The parol evidence rule will be removed as a bar.
2. Fraud in the inducement- misrepresentation designed to induce signing, not as to substance of document. The parol evidence rule will still apply.
g. Riverisland Cold Storage, Inc. v. Fresno-Madera Production Credit Association Plaintiffs in default on a loan from the defendant and enter into a debt restructuring agreement. Plaintiffs allege the defendant stated to them that the defendant would not foreclose for 2 years. Agreement does not say this. Defendant forecloses. Traditional application of parol evidence rule would bar admission of the prior agreement. But, plaintiff raises fraud in the execution and so the evidence is not barred.
h. UCC Parol Evidence Rule §2-202

i. If there is a writing that the parties intend as a final expression, nothing can be introduced which conflicts with the terms. Evidence can be introduced to explain and supplement consistent additional terms (same rule as R2d)

1. Exceptions:

a. Trade usage

b. Course of dealing

c. Course of performance

d. Collateral Rule

2. UCC does not answer if the exceptions are allowed only when the agreement is partially integrated, but comment 2 suggests that the exceptions apply even when the writing is completely integrated.

3. Comment 1 says ambiguity is not needed to introduce evidence

ii. Other exceptions:

1. Subsequent agreements continue to exist under the UCC

2. Oral condition precedent continues

3. Collateral agreement is incorporated in comment 3

a. Evidence of consistent additional terms can be introduced unless the parties agree the writing is completely integrated
b. If the terms are such that they would have been certainly included in the document but have not been, evidence of their making is excluded. The assumption is the exclusion is intentional (the result is the same as the R2d)

iii. Nanakuli Paving & Rock Co. v. Shell Oil Co. Plaintiff argues defendant breached contract by not price protecting the plaintiff and nearly doubling the price of asphalt. The issue becomes does the agreement between the parties contain a term obligating the supplier to price protect the buyer? The parol evidence rule applies here because the agreement is completely integrated and the plaintiff is attempting to introduce trade usage and course of performance (though there are no preliminary negotiations at issue). Plaintiff shows that trade usage exists and the court finds that the supplier is part of the trade. The court finds the price terms do not contradict the terms of the contract and allow the parol evidence in. 
1. UCC §1-303 Trade Usage

a. To introduce evidence of trade usage, must show:

i. Trade usage exists. The usage does not need to be universal (only regularity of observance in a place, vocation, or trade)

ii. Party against whom want to use the evidence is part of the trade:

1. Actual knowledge of practice or

2. Should have known

3. Even if one is not part of the trade, if the practice is so universal, they will be bound by it still.

2. Hierarchy of Terms (1-303(d) and (e))

a. Express terms

b. Course of performance

c. Course of dealing

d. Trade usage

Course of performance and course of dealing and then trade usage may help to qualify express terms (cannot completely negate, but can create an exception)

VII. Implied Terms
a. Implied with some justification by a court or statute

b. Terms may be implied because we believe the parties would have agreed on it or as a matter of law for public policy and fairness
c. Wood v. Lady Duff-Gordon Plaintiff sues defendant designer for breach of contract. Defendant asserts no consideration on the grounds the plaintiff was not bound to do anything. Defendant promised to allow endorsement and license of her name and that the defendant may use them to market her designs. Defendant says that the plaintiff was not required to market her designs. Court implies that the plaintiff promised to use reasonable efforts to market. Court states that a reasonable interpretation of a contract is preferred to an unreasonable one. The only way this contract makes economic sense is if the plaintiff was bound to do something.
d. Leibel v. Raynor Manufacturing Co. Plaintiff borrows money to establish business and 2-years later the distributor ends its distributorship. Plaintiff sues saying that the distributor cannot terminate the contract without reasonable notice. The court wants the UCC to apply here because the UCC provides ‘gap fillers’ for these situations to be implied as a matter of law. 
i. UCC §2-309(3)

1. This section will apply if the term was not included and if the term was included

2. This section requires 3 things:

a. Termination of a contract requires reasonable notice.

b. If the contract provides that it will terminate upon the occurrence of an agreed upon event, do not need notice.

c. An agreement that dispenses with notification is invalid if it would be unconscionable

3. When is notice reasonable?

a. As to method:

i. Need to sell remaining inventory

ii. Time to make substitute arrangements (so not to breach subsequent contracts)

iii. Recoup costs invested to begin distributorship

iv. Course of performance, course of dealing, and trade usage

VIII. Good Faith

a. R2d §205 and UCC §1-304

b. Good faith is the absence of bad faith. In other words, there is no end to the definition of bad faith.
c. §1-304 Comment 1; a party cannot bring a cause of action solely for failure to uphold the obligation of good faith. It must cling to some other obligation or duty which has been expressed in the contract. Cannot sue independently for breach of good faith and recover damages. 
d. If a defendant has acted in bad faith a court

i. May prohibit him from raising an affirmative defense

ii. Or may lessen the plaintiff’s burden of proof

iii. Or may expand defendant’s liability for damages

iv. Courts have wide discretion in this aspect

e. Seidenberg v. Summit Bank Plaintiffs sell business to defendant and enter into employment agreement with the defendant. Defendant is obligated to create business for plaintiffs because they agreed to pay bonuses to plaintiffs. But defendant does not create business for plaintiffs. Plaintiff says that the defendant acted in bad faith by not generating leads as required by the contract. The failure to perform was the bad faith.
f. Good Faith, Requirements and Output Contracts under the UCC
i. There are some instances where a quantity in the contract is unknown, but there is still a contract.

ii. Output Contracts

1. Buyer agrees to buy all of the seller’s product. The seller may not sell to anyone else but the buyer may buy from others. This type of contract would not be enforceable at common law.
iii. Requirements Contracts

1. Buyer agrees to buy all it requires from a particular seller. The buyer must buy only from the seller, but the seller may sell to others. This type of contract would not be enforceable at common law.

iv. Both output and requirements contracts are recognized under the UCC §2-306
1. Answers how we determine a breach with a fluid contract

a. Requirement Contracts

i. A sudden, unreasonable increase in demand under a requirement contract is in bad faith. The buyer has breached even if the seller cannot reach demand

ii. What if the seller drastically reduces?

1. It depends. Why has there been such a reduction? If the business has closed, no bad faith, but if he has shopped around a found a cheaper seller, there is bad faith.

b. Output Contracts

i. A seller who drastically increases production is said to have acted in bad faith.

ii. What about a decrease? Must look for bad faith.

g. Morin Building Products Co. v. Baystone Construction, Inc. Defendant has a contract with GM to build an addition to a GM plant. Defendant hires a subcontractor to put up the exterior siding to the building. GM does not approve of the siding. Defendant does not pay plaintiff. Plaintiff sues. The express term at issue is “artistic effect” and “subject to the final approval of GM.” Court says when there is a satisfaction clause, discretion must be exercised in good faith.
i. Reasonableness applies when the contract involves commercial quality, operative fitness, or mechanical utility (when the aesthetics do not matter). Otherwise, the standard of subjective good faith applies (when aesthetics does not apply).
ii. R2d §228; the objective standard applies when “it is practicable to determine whether a reasonable person in the position of the obligor would be satisfied, an interpretation is preferred under which the condition that the obligor be satisfied with the obligee’s performance occurs if such a reasonable person in the position of the obligor would be satisfied.”
h. Donahue v. Federal Express Corp. Plaintiff fired by FedEx after disclosing some unclean practices. Claims breach of implied covenant of good faith and fair dealing. Plaintiff is an at-will employee; he can be fired for any reason or no reason and similarly he can walk away for any reason or no reason. Either party may terminate. The employee argues that there is a limit on FedEx’s ability to fire; good faith. Neither of the instances below applies here.
i. Two instances where good faith would apply to limit ability of employer to terminate:
1. Defendant terminates employee to avoid compensation already paid (this would be bad faith)
2. The manner of termination violates good faith (e.g., a process to evaluate the employee and it is not followed but the employee is still fired)
IX. Breach of Warranty
a. Warranties are the terms that govern if the parties have not stated otherwise
b. UCC Warranties:
i. Express Warranties
ii. Implied Warranty of Merchantability
iii. Implied Warranty of Fitness for a Particular Purpose
c. Express Warranty UCC §2-313
i. Created by the conduct of the parties in the course of negotiations. No intention to create it needed—it is implied by law. Created when:
1. Affirmation of fact. Things to consider:
a. Measurable/ quantifiable

b. Written

c. Expertise of both parties

i. If the buyer is more experienced, he is held to a higher standard; he should be able to tell the difference between fact and “puffery”

d. Price

i. Usually the higher the price, the more likely the product is warrantied

e. Specificity of language

f. Context

2. Relates to the goods

3. Affirmation becomes part of the basis of the bargain

a. Three different interpretations

i. Irrebuttable presumption of reliance (2-313 comment 3 supports this interpretation)

ii. Rebuttable presumption of reliance (2-313 comment 3 last sentence supports this)

iii. Plaintiff must establish reliance as part of prima facie case (least favorable interpretation)

4. What about if information was provided after the bargain has been made?

a. Comment 7; precise time when words of description or affirmation are made or samples are shown is not material. It is a modification of the contract as long as it expands the buyer’s rights.
5. Express warranty breach when the product does not conform to the affirmation of fact

d. Warranty of Merchantability UCC §2-314

i. Created when:

1. Sale of goods

a. Transfer of title 2-106

b. For a price 2-106

c. A movable object (goods) 2-105

2. By a merchant 2-104

a. Deals in goods sold or

b. Has expertise
3. Not created by conduct. Strict liability.

4. Breach when goods not merchantable under 2-314(2)(a)-(f)

a. (c) Goods must be fit for ordinary purpose for which such goods are used
e. Warranty of Fitness UCC §2-315

i. Created when:

1. Buyer must have a particular purpose

2. Seller must know or have reason to know of the purpose

3. Buyer must actually rely on seller’s skill/ judgment to select goods

4. Seller must know or have reason to know of Buyer’s reliance
ii. Like express warranty, created by conduct

iii. Goods do not need to be defective to breach warranty of fitness. Just need a particular purpose to which the goods do not conform.

f. Parol evidence rule may have an impact on the creation of the express warranty or the warranty of fitness because often statements are made before a written agreement is signed.

g. Disclaimer of Fitness Warranty UCC §2-316(2)

i. Must be in writing AND

ii. Must be conspicuous (no magic words)

h. Disclaimer Based on Examination UCC §2-316(3)

i. No implied warranties when:

1. Examination of goods or refusal to do so

2. Patent (rather than latent) defects

3. Buyer’s expertise is relevant

4. 2-316 comment 8

a. Defects must be relatively easy to detect. Buyer’s expertise and the obviousness of the defects are relevant

i. Limitation of Remedy UCC §2-719

i. Warranty will arise, but a buyer’s recovery may be limited

ii. This allows a seller to limit a buyer’s available remedies and the buyer’s ability to recover consequential damages

iii. 2-719(1) allows a buyer’s remedies to be limited to repair and replacement. With two requirements:

1. Remedy must expressly state that it is the sole remedy for breach

2. Remedy or limitation must not fail of its essential purpose

a. A limited remedy will fail of its essential purpose if it provides the buyer without remedy. Instead, at the very least, seller must provide buyer with a conforming good in a reasonable amount of time. If the seller does not fulfill within a reasonable amount of time, buyer may enforce all other UCC remedies.

iv. 2-719(3) allows limits on consequential damages

1. Consequential damages: damages which come after the immediate harm from the breach

2. Can limit as long as not unconscionable (any limit on personal injury for consumer goods is prima facie unconscionable)
j. Common Law: Warranty of Workmanlike Construction

i. Elements:

1. Materials and work must meet average or reasonable standards for the trade

2. Implied warranty of habitability requires that the home be suitable for occupation and provide inhabitants with a reasonably safe place to live without fear of injury to person, health, safety, or property.
X. Express Conditions and Non-Performance

a. Express Conditions: generally, these are conditions precedent to performance. Parties expressly agree that the duty of one party to perform shall depend on the happening of one or more specified events. 

b. To determine whether parties intended to create an express condition, consider;
i. Parties must use language that creates a condition

1. “if,” “only if,” “on condition that,” “unless and until,” “provided that”

ii. Whether agreement contains additional language specifying consequences of nonoccurrence

iii. Course of performance—have the parties treated the language in this agreement as creating an express condition (has party B refused to performance because a nonoccurrence of a condition)

iv. Course of dealing— have the parties in the past under similar agreements treated the language as creating an express condition

v. R2d 227 prefers that ambiguous statements not be conditions. Preference is to treat ambiguous language as creating a promise, not an express condition.

c. Consequences of an express condition
i. Event occurs: if performance conditioned on happening of an event and event occurs then the party is obligated to perform (e.g., performance is due). Failure to perform, unless excused, will constitute a breach
ii. Event does not occur: performance obligation has NOT arisen (e.g., performance is NOT due).

d. Excuse of Nonoccurrence of Express Condition

i. Sometimes the nonoccurrence of a condition is excused. If the nonoccurrence of the condition is excused, then the obligation to perform is not discharged. The party is still obligated to perform.
ii. Three doctrines which may excuse the nonoccurrence of an express condition

1. Prevention R2d §245

a. If the obligor wrongfully hinders or prevents the condition from occurring, then the nonoccurrence of the condition is excused. Sometimes the obligor must affirmatively attempt to cause the condition to occur.

2. Forfeiture R2d §229

a. Nonoccurrence of the condition will be excused if it would create disproportionate forfeiture. Elements:
i. Condition is non-material

ii. Excusing the obligor from performing causes disproportionate forfeiture to the obligee

1. Balance harm to obligor if it is obligated to perform against harm to obligee if obligor does not perform

3. Waiver R2d §84

a. Beneficiary of condition may, by words or conduct, waive the condition, which means she promise to perform despite the nonoccurrence of the condition. The condition can be waived only by the person who it is intended to protect of benefit
b. Waiver of the nonoccurrence of the condition will occur when:
i. Words, conduct or a combination waiving condition

ii. Time for performance has not yet passed

iii. Only the beneficiary of condition can waive it

iv. If condition is material:

1. Need consideration (a return promise in exchange for waiving condition) or

2. Need reliance on the promise to perform without the occurrence of the condition

v. If condition is non-material, neither consideration nor reliance is required
4. Failure of a condition to occur is not a breach.
5. enXco v. Northern States Power Co. Parties enter into two related contracts in which plaintiff is to construct wind-energy plant for defendant regional electricity provider. Defendant wanted protection against possibility of delay so parties include express condition which qualifies defendant’s obligation to accept and pay for the project. The express condition does not occur and defendant seeks to terminate. The express condition was that the plaintiff had to obtain a certificate from a public service commission by a certain date. The consequence of the nonoccurrence is that the defendant may terminate without liability. Plaintiff fails to obtain the certificate and defendant sends written notice terminating the contract. Court declines excuse of forfeiture because the plaintiff was able to keep all the property it had purchased and therefore forfeited nothing. 
6. J.N.A. Realty Corp. v. Cross Bay Chelsea, Inc. Lease contained an express condition; timely notification of intent to renew sent by tenant to landlord. Landlord would have no obligation to renew because the condition did not occur. Tenant, as obligee, raises forfeiture as an excuse for the nonoccurrence of the condition. Harm to obligee is that he would forfeit $55,000 of improvements into property which they have not had time to recoup. Harm to obligor; courts says it is unclear that there would be any harm. A potential harm is that he has already entered into another contract for the land so that enforcement would cause breach of the second contract. Materiality of the condition; this is a question of fact so that it could go either way. Yes, it is material because landlord must make alternative arrangements if the condition is not met. No, it is not material because timing is flexible. The period required was much longer than the landlord actually needed.
XI. Constructive Conditions

a. Constructive conditions are not conditions at all. They are not events that are uncertain to occur. Instead, they are promises. Constructive conditions are promises that are made by parties in an agreement and the promises are not expressly related to each other. The court constructs a relationship between the promises so that they are dependent on each other. To say they are dependent and related means the failure of one party to perform may have an impact on the other party’s ability to perform. They are “constructive” because the two promises are not related and the court therefore must construct a relationship.
b. These are common law rules governing performance (the UCC approach is quite different)

c. Jacob & Youngs, Inc. v. Kent Plaintiff builder sues defendant homeowner to recover payment because builder used pipe in the home which was not of the brand required by the contract and defendant refused to pay. The piping was of the same quality and replacement would have required significant tear down of the house. According to the court, there is nothing in the contract which expressly conditions payment on the plaintiff’s use of the pipe. Nothing which says “I will only pay on the condition that you use this type of pipe.” Court says the promise by the builder to build in accordance with the contract and the promise by the owner to pay are independent. Even if the builder does not perform, owner must still pay. Court then constructs a relationship between the independent promises. After creating the constructive condition, court must look at how much plaintiff performed; partial or substantial performance. Court says because performance was substantial, breach was not willful, cost of completion would be grossly disproportionate to the harm deviation was in good faith, diminution in value was awarded instead of cost of repair.
i. Substantial Performance? Look to:

1. Cost of remedy/ repair

2. Length of repair/completion compared to overall length of project

3. Ability to use the product

4. Purpose of the contract and provision

5. Reason for failure to perform

6. Good faith performance

7. Time is of the essence (because the language says so)

8. Aesthetic concerns

XII. Doctrine of Divisibility

a. This doctrine is rarely invoked. Allows some recovery even when there has not been substantial performance.

b. R2d §240 A contract may be divisible considering:
i. Can party A’s performance be divided into parts?

ii. Can party B’s performance be divided into parts?

iii. Can these promises be paired as equivalents?

XIII. Total and Partial Breach Under the Restatement

a. Sackett v. Spindler Plaintiff and defendant enter into a contract for the sale of stock. Plaintiff-buyer claims defendant-seller breached by repudiating the contract in a letter and by selling the stock to someone else. Defendant says plaintiff totally breached first by not making required payments and so he was no longer obligated to perform. The obligation was completely discharged. A total breach would allow defendant actual and consequential damages from the failed sale. Court finds the breach by plaintiff was by failing to make several payments on time was total and so the seller’s obligation was discharged.
b. R2d §242 Total Breach
i. A breach is total when:

1. Material (R2d §241)

a. Extent to which the injured party is deprived of benefit expected under the contract
b. Ability to compensate injured party for harm
i. Can non-breaching party be compensated?

ii. The more the damages, the more likely breach is total.

c. Extent to which the party failing to perform will suffer forfeiture if this is considered a material breach
d. Likelihood of cure (at time of breach/ termination)
e. Whether failure to perform was in good faith and fair dealing
2. Harm to non-breaching party to continue to give other party time to perform

3. Does the contract provide that time is of the essence, and is it in fact of the essence?
Under R2d we look at partial or total breach (substantial performance does not MATTER- if we find substantial performance, we have no answer as to why there was total or partial breach). We only get damages for total breach.
c. Anticipatory Repudiation

i. Applies in a very limited set of circumstances. Anticipatory repudiation is refusal to perform before that performance is due. If the performance is due, anticipatory repudiation cannot occur
ii. R2d §250 How to assess whether a party has anticipatorily repudiated?
1. Repudiation requires a clear, definite, and unequivocal manifestation of unwillingness to perform. Conduct can be sufficient, but it must make performance impossible. Merely a request to change a term of a contract is not an anticipatory repudiation. (similar provision in UCC §2-610)
2. If there is an anticipatory repudiation, the non-repudiating party’s obligation to perform is immediately discharged. The non-repudiating party may immediately sue for the repudiation. They do not need to wait until the repudiating 

3. Generally, a repudiating party can retract. But only until the non-repudiating party notifies that they are treating the act as repudiation. Otherwise, the non-repudiating party can rely on the repudiation (R2d §256(1) and UCC §2-611(1))
iii. UCC §2-609 Adequate assurances of performance
1. This section is designed to alleviate some of a non-breaching party’s anxiety in guessing whether a breaching party’s breach is total
2. When a party has reasonable grounds for insecurity

a. When might a seller have insecurity about buyer’s performance?

i. Seller has missed payment in the past under this contract (course of performance) or under prior similar contracts (course of dealing)

ii. Exact words about not performing

iii. Late payment

iv. Failure to perform other obligations under this contract

v. Information from reliable source about buyer’s financial failure or significant difficulties

b. When might a buyer have insecurity about seller’s performance?

i. Words used by seller

ii. Late delivery of goods

iii. Failure to perform obligations under the contract

iv. Partial delivery

v. Poor quality of goods

vi. Reliable information about financial state of seller

3. It can demand in writing (courts do not always require writing) adequate assurances of performance

4. And failure to provide adequate assurances of performance within 30 days is a repudiation.
iv. Adequate Assurances of Performance (R2d §§ 251 and 253)
1. 251; When a party has reasonable grounds to be insecure about the other’s performance, and that the failure to perform would be a total breach, then it may demand adequate assurances of performance
2. Parallel to language of UCC
3. Reasonable grounds for insecurity ( demand for adequate assurances of performance ( no adequate assurance = repudiation ((253) contract may be terminated
XIV. Avoiding Enforcement

a. These doctrines are usually employed as a defense to enforcement

b. Sometimes they may be used affirmatively to rescind a contract
i. The catch to rescission is that the rescinding party must be able to restore the economic status of the other party to the status quo prior to the contract. Benefits conferred pursuant to the contract must be restored (restitution in another form)

c. Minority (Infancy)
i. Dodson v. Shrader Teen buys a truck. Discovers an engine problem but does not fix it. Engine fails. Teen parks and leaves the truck in his parents’ front yard. Attempts to recover money from the seller. Seller refuses to take back the truck and in the meanwhile, it gets hit and damage while parked in the front yard. Teen sues for refund. Court says that where;
1. Minor has not been overreached in any way;

2. There has been no undue influence;

3. Contract is fair and reasonable;

4. Minor has actually paid money on the purchase price, and;

5. Minor has taken and used the item

6. The minor cannot recover the amount paid without reasonable compensation for use of, depreciation, and willful or negligent damage to the item purchased

d. Mental Incapacity

i. Two alternative tests

1. Modern/ Volitional Test

a. A person is unable to act in a reasonable manner regarding the action

b. Other party has reason to know of the condition

2. Cognitive test

a. Whether at the time of contracting the person has sufficient mental ability to know what she is doing and to understand the nature of the transaction and its consequences

3. R2d 15 adopts both tests

ii. Sparrow v. Demonico Defendant claims she was unable to act rationally and her sister (the other party to the contract) had reason to know. The defendant provides lay evidence to support incapacity but the court rejects it and instead requires medical experts to objectively assess defendant’s condition. Court applies the volitional test and rejects the defendants’ argument because no evidence introduced.
e. Duress and Undue Influence

i. Economic Duress R2d §175
1. Wrongful or improper threat

a. When a threat is improper R2d §176

i. Can be bad faith, immoral, but does not need to be illegal

2. No reasonable alternative then to accept the threat

3. Threat must actually induce party making the contract (subjective- was this person actually induced?)

4. Totem Marine v. Alyeska Pipeline Service Co. Plaintiff contracts to deliver goods for defendant. Defendant changes amount to be delivered and when it was to be delivered by causing plaintiff to fall behind schedule and incur increased costs. Plaintiff settles its claims with defendant in order to receive some payment before it went bankrupt but the payment was far less than the damages it actually incurred. Plaintiff argues that defendant used economic duress in obtaining the release and so that the release is invalid and unenforceable. The threat leveled here was defendant withholding an acknowledged debt so they could settle for less. It appears the withholding was in bad faith which makes the threat improper. The defendant also caused the economic hardship by driving up the costs of delivery. After defeating the release, the plaintiff would need to pay back the settlement amount and then pursue its claim against defendant for the breach of the delivery contract.
ii. Undue Influence R2d 177

1. Elements:

a. Party seeking to avoid the contract was unduly susceptible to pressure (e.g., mental, emotional, or physical distress)

b. Excessive pressure. Factors:

i. Discussion of the transaction at an unusual or inappropriate time
ii. Consummation of the transaction in an unusual place

iii. Insistent demand that the business be finished at once

iv. Extreme emphasis on untoward consequences of delay

v. The use of multiple persuaders by the dominant side against a single servient party

vi. Absence of third-party advisers to the servient party
vii. Statements that there is no time to consult financial advisers or attorneys

2. Odorizzi v. Bloomfield School District Plaintiff arrested for homosexual activity. School administrators come to his apartment after he was arrested, booked, and released and had been awake for several days. Court determines plaintiff was unduly susceptible because of the arrest and lack of sleep and the school officials were there at night after he was released. There was also clearly excessive pressure; all of the above factors were met.
iii. Misrepresentations R2d §164

1. Assent induced by fraudulent or material misrepresentation 

a. Fraudulent Misrepresentation R2d 162

i. Fraudulent if maker knows or believes that assertion is false or
ii. Does not have the confidence that he states or implies in the truth of the statement or

iii. Knows that he has no basis in truth

b. Material Misrepresentation

i. The misrepresentation would be likely to induce a reasonable person to manifest his assent, or if the maker knows that it would be likely to induce the recipient to do so

2. Injured party was justified in relying on the misrepresentation.

3. Syester v. Banta Plaintiff sues defendant dance company for selling her too many hours of dance lessons. Defendant persuades her to drop the suit and she signed two releases of her claims. She then decides to sue again based on tort, but must rescind the release contracts in order to do so. Argues the defendant misrepresented. What statements made by defendants were misrepresentations related to the release? Defendant told several lies including that the plaintiff was good enough to be a professional and that she was rapidly advancing, doing what usually took 4 years in only 9 months. What statements led her to sign the releases? Defendants told her she could be a professional and that she did not need to consult a lawyer. Was she justified in relying? Probably not. Court concludes yes, but only out of pity.
4. Reliance on Assertions of Opinion R2d §168

a. An assertion is one of opinion if it expresses only a belief, without certainty as to the existence of fact or expresses only a judgment as to quality, value, authenticity, or similar matter

b. If it is reasonable to do so, the recipient of a person’s opinion as to facts not disclosed and not otherwise know to the recipient may properly be interpreted it as an assertion

5. When Reliance on an Assertion of Opinion is Not Justified R2d §169

a. To the extent that an assertion is one of opinion only, the recipient is not justified in relying on it unless the recipient

i. Stands in such a relation of trust and confidence to the person asserting
ii. Reasonably that the person asserting has special skill, judgment or objectivity

iii. Is for some other special reason particularly susceptible

(any of these situations satisfy the first element of §164)
iv. Nondisclosure R2d §161

1. Assent induced by fraudulent or material misrepresentation
a. See §162; 
i. A misrepresentation is fraudulent if the maker intends his assertion to induce a party to manifest his assent and the maker

1. Knows or believes that the assertion is not in accord with the facts, or

2. Does not have the confidence that he states or implies in the truth of the assertion, or

3. Knows that he does not have the basis that he states or implies for the assertion

ii. A misrepresentation is material if it would be likely to induce a reasonable person to manifest his assent, or if the maker knows that it would be likely to induce the recipient to do so.
b. 161(b) disclosure of fact would correct a mistake of the other party as to a basic assumption on which that party has made the contract (material fact) and bad faith not disclose

i. Guidelines for finding bad faith:

1. Differences in intelligences of the parties, their relationship

2. The manner in which the information was acquired (whether by chance or effort)
3. Whether the fact that was not disclosed was readily discoverable

4. Whether the person failing to make the disclosure was the seller rather than the buyer

5. The type of contract (does it require full disclosure?)

6. The importance of the fact not disclosed

7. Whether active concealment occurred
2. Injured party is justified in relying on the misrepresentation
3. Stechschulte v. Jennings Homeowner defendant is aware of water damage and leakage at the home. He sells and answers no question as to whether there is water damage or leakage. Plaintiffs buy and discover damage. Seek to rescind the contract of sale, but defendant rejects. Sue for damages. Fraud by nondisclosure.

4. Park 100 Investors, Inc. v. Kartes Lease agreement signed then prior to moving in defendant presented principals of corporation with more documents and represent that the documents were a lease agreement but they were different then the lease and include a personal guaranty not included in the original lease. This is fraud in the execution; defendants say they did not know the true nature of what they were signing. Landlord committed fraud by making statements (titling the document lease agreement) and by silence (by not correcting the statement that the document was a lease and the same as the first).
f. Unconscionability

i. UCC §2-302, R2d §208
ii. A doctrine which is most often used defensively; to avoid contractual liability. 
iii. The unconscionability must exist at the time the contract was entered into

iv. Unconscionability is a question of law

v. Williams v. Walker-Thomas Furniture Plaintiff furniture store has a dragnet provision in its contract. Payments on lease-to-buy items were calculated so that the company kept title to all lease-to-buy items and could repossess all items when one payment was missed, even if a great majority of payments was made. Court says the contract may be unconscionable and lays out a test.
1. A contract is unconscionable when it is both:

a. Procedurally unconscionable

i. Reasonable opportunity to understand the terms

ii. Language (whether there was legalese)
iii. Location of clause
iv. Conspicuousness of the clause

v. Captions, labeling

vi. Unequal bargaining power

vii. Lack of opportunity to consult with advisors

viii. Lack of reasonable alternatives

ix. Contract of adhesion (terms are not negotiable)

b. Substantively unconscionable

i. Unfairness of terms

ii. Oppressive

iii. Surprising

iv. Unbargained for

v. Can impose undue or unanticipated economic harm
Trade usage: is the term substantively unfair? Inconsistent with trade usage suggests it may be.
vi. Higgins v. Superior Court Challenge to an arbitration clause in a television contract. Procedural unconscionability: location of the clause is hidden, nothing to draw attention; no adequate opportunity existed to review the contract; language was difficult to understand; almost appears there was affirmative attempts to hide the clause; and it was a contract of adhesion. Substantive unconscionability: unilateral, the clause bound only one party, the drafter did not have to arbitrate.
g. Public Policy

i. A huge catchall category for avoiding enforcement

ii. Valley Medical Specialists v. Farber Classic employment contract with restrictive covenant binding an employee doctor from practicing in a fairly large area. Court does not enforce it here because they want patients to have access to doctors and both the area and time this covenant covered were too long. 
iii. R2d §188 allows restrictive covenants in certain circumstances

1. Restraint must be ancillary

a. Generally, restraint is ancillary if the restraint is not the primary purpose of the contract

2. No broader than necessary to protect legitimate interest of the promisee
3. Must be reasonable in scope (types of acts prohibited), duration, and geographic area

4. Must not impose hardship on the covenantor

5. Must not be injurious to the public

iv. In re Baby Surrogacy agreement whereby surrogate mother as to terminate all parental rights prior to birth. Court says cannot provide for termination of parental rights in a contract prior to birth. Compensation cannot be tied to surrender of the child or termination of parental rights. The terms of the contract cannot dispense with the court’s determination of the best interests of the child. These restrictions the court bases on public policy
h. Mistake

i. Mutual Mistake R2d 152

1. Mistaken belief about a fact that exists at the time the contract was entered into

2. Relates to a basic assumption of the parties upon which the contract is made

3. Mistake has material effect on performance of the parties

4. Party seeking relief must not bear the risk of the mistake under §154:

a. §154; A party bears the risk of a mistake when:

i. Risks are allocated by contract (e.g., disclaimers; “as-is”)

ii. Limited knowledge that is treated as sufficient (the party knows they have limited knowledge yet continues on)

iii. Court allocates the risk to the party on the ground that is reasonable in the circumstances to do so (based on trade usage, course of performance, course of dealing)
ii. Lenawee County Board of Health v. Messerly Purchasers of rental property attempt to rescind a land contract after finding a prior owner had installed an inadequate, unpermitted septic tank. County health board earned an injunction against the landowner prohibiting human habitation on the land. Purchasers want to rescind based on mutual mistake. The basic assumption of the contract here was that the property was income-producing. Both parties were mistaken about the income-producing capacity of the property. And the mistake was material because it goes to the very quality of the matter being transferred. The mistake changes the parties’ economic expectations. The contract here had an “as-is” provision which the court treats as a disclaimer.
iii. Unilateral Mistake R2d 153

1. Mistaken belief about a fact that exists at the time the contract was entered into
2. Relates to a basic assumption of the party seeking to avoid contract upon which the contract was made
3. Mistake has material effect on performance of the parties

4. Party seeking relief must not bear the risk of the mistake under §154

a. A party bears the risk of mistake when:

i. Risk allocated by contract (e.g., disclaimers; “as-is”)

ii. Limited knowledge that is treated as sufficient (the party knows they have limited knowledge yet continues on)

iii. Court allocates the risk to the party on the grounds that it is reasonable in the circumstances to do so (based on trade usage, course of performance, course of dealing)

5. Either (a) the effect of mistake renders contract unconscionable, (b) the other party has reason to know of the mistake or (c) the other party has caused the mistake
iv. DePrince v. Starboard Cruises Plaintiff seeks to buy 20 carat diamond from on-board jewelry store. Supplier of diamond informs cruise company- seller of the price making an error. Plaintiff, an experienced diamond dealer, consults two gemologists who inform him the offer is too good to be true. Plaintiff runs to accept the sale and buy the gem. The mistake here was material because one party would get a huge windfall and the other would bear a great loss. The contract was unconscionable (question of economic hardship/loss on party who made the mistake). It would force the seller to bear over a million-dollar loss. The buyer did have reason to know of the mistake; he actually sought out professional advice and was familiar in the gem business. And there was no indication the buyer caused the seller to make the mistake. The seller did not know and rely on its limited knowledge. It instead relied on the knowledge of the supplier who made the mistake.
i. Impossibility R2d 262 and 263

i. No person can perform (not that this person cannot perform)
ii. §262 Death or Incapacity of Person Necessary for Performance

iii. S263 Destruction, Deterioration or Failure to Come into Existence of Thing Necessary for Performance

iv. If there is an alternative person or thing, this doctrine will not apply. For it to apply the person or thing unavailable must be the only one adequate for performance
j. Impracticability R2d 261

i. Performance not impossible but extremely difficult

ii. A party claiming impracticability must demonstrate:

1. Event has occurred after formation but before performance is due (supervening event);

2. Event makes performance impracticable

3. Nonoccurrence of the event is a basic assumption of the contract;

4. Event occurs without fault of person seeking relief;

5. Party has not assumed the risk by agreement or other circumstances
iii. Waddy v. Riggleman Parties enter into an agreement to sell land. Land encumbered by liens and other encumbrances. Seller asks buyer’s attorney to take care of clearing the title. The attorney fails to do so. Seller sells to another party and buyer sues for breach. Seller claims impossibility. Here, the contract for sale of land has been entered into. There is no event which makes performance impracticable because the seller had plenty of time to obtain the releases; he and his attorney just waited too long to do it. Nonoccurrence of the event is a basic assumption of the contract. The fact that they included the provision is so that buyer would be relieved of his duty to buy land which was encumbered. The failure to secure the clearance of title occurred without the buyer’s fault. And the party did not assume the risk by agreement or otherwise.
iv. War and natural disaster generally do not make performance impracticable, though government regulation could

k. Impracticability UCC §2-615

i. Event has occurred after formation but before performance (supervening event)

ii. Event makes performance impracticable due to (1) good faith compliance with foreign or domestic government regulation or (2) for other reasons performance is impracticable;

iii. Nonoccurrence of the event is a basic assumption of the contract

iv. Party has not assumed the risk by agreement or other circumstances

v. Seller gives buyer reasonable notice of delay or non-delivery

vi. Comment 4 says; increased cost alone does not excuse performance. Market fluctuation including collapse or spike is not an excuse. But a severe shortage of raw materials due to war, embargo, local crop failure, etc. may be an excuse

l. Frustration of Purpose R2d 265

i. Supervening event
ii. Substantial impairment of primary/principle purpose of contract

1. What is the principle purpose?

2. Was it substantially frustrated?

iii. Nonoccurrence is basic assumption of the contract

iv. Event occurs without fault of party seeking excuse

v. Party seeking relief does not bear risk of occurrence

vi. Mel Frank Tool & Supply v. Di-Chem Co. Defendant leases property from plaintiff. Defendant stores chemicals. Inspector comes in and finds certain hazardous chemicals stored against regulations. Defendant moves out and stops paying rent. Plaintiff sues for rent and defendant argues frustration of purpose. Argument fails because chemicals could still be stored there, just not the ones which were prohibited by regulation. Defendant dealt in more than hazardous materials and those which were not hazardous could still be stored.
m. Casualty to Identified Goods UCC §2-613

i. Goods have been damages or destroyed

ii. Contract requires that only these goods specified in the contract are to be used to fulfill the contract

iii. Damages not due to either party

n. Impracticability can be used as an excuse for the nonoccurrence of an express condition R2d 271

i. Elements are the same as above, just used in a deferent context.

1. Elements

a. §261 impracticability and

b. condition must be immaterial and

c. forfeiture would otherwise result

XV. Modification

a. Not a defense against enforcement. It does not justify nonperformance. It argues that “I performed in accordance with the modified agreement”
b. Modification R2d 89

i. A modification is binding:

1. If you encounter unexpected (by either party) difficulties a modification may be enforceable despite lack of consideration

2. A statute provides for it

3. There is has been reliance (§90) on the promise of a modification

c. Alaska Packers’ Association v. Domenico Fishermen entered into contract with Alaska Packers to sail to Alaska to catch fish for the season. Upon arriving, fishermen refused to work and demanded higher pay. Traditionally, modification must be supported by consideration. The modification is a new promise and there must be a return promise to support it. There was nothing in which the fishermen promised in addition to doing the work they had already contracted to do. 

d. UCC Modification

i. 2-209(1)

1. No new consideration needed

2. All that is need is for the parties to agree

3. Modifications must be in good faith
ii. 2-209(2)

1. A signed agreement which excludes modification or rescission except by a signed writing cannot be otherwise modified or rescinded are strictly enforced

a. If this clause is present, modification will not be enforced

iii. 2-209(3)

1. Statute of frauds must be satisfied if the modified contract is within its provisions
XVI. Damages

a. The kinds of damages awarded by a court depend on the basis of liability
i. Breach of contract

1. Interests protected
a. Generally, expectation interest

i. We want to place the injured party in the position had the contract been performed

b. But, if we cannot calculate expectation interest damages, look to reliance damages
c. Or, alternatively, restitution damages

ii. Reliance

1. Can get damages measured by expectation damages only if there was a contract

2. Or as reliance damages; out-of-pocket costs

3. No restitution generally when our basis of liability is reliance

iii. Restitution

1. Recover the value of benefit conferred. Want to avoid unjust enrichment

b. Calculation of Expectation Damages

i. (Loss in value + other loss) – (cost avoided + loss avoided) = expectation damages

ii. Loss in Value

1. Difference between full performance and value of performance actually rendered

2. What the injured party has lost due to the other’s default.

3. Look to contract price because that is what we value as full performance

iii. Other Loss

1. Expenses incurred due to breach. Expenses must occur after the breach and be caused by the breach

2. Often called incidental and consequential damages

a. No R2d definition

b. UCC 2-715 does define and sheds some light on what incidental damages are; cost of transportation, storage, caring for products, brokerage fees, other reasonable expenses incident to the breach
c. Consequential damages. Any loss resulting from general or particular needs of the injured which the other party knew or had reason to know, including injury.

d. Could be significant and may exceed loss in value because consequential damages include lost profits
iv. Cost Avoided

1. Expenses injured party did not incur due to breach including cost of performance

2. Costs avoided due to breach

v. Loss Avoided

1. Any amounts that the injured party has recovered due to mitigation

vi. To aid in calculating damages, courts will imply constructive conditions. Court links two promises to imply a condition and requires one condition before the other. This allows for assessment of damage

vii. When there is only partial performance, the non-breaching party can only receive loss in value and other loss (unlikely to receive consequential damages)

1. Because only partial breach, the non-breaching party must still perform so there are no costs avoided and no losses avoided. No mitigation because non-breaching party must still perform

viii. In contrast, when breach is total, all four variables are addressed.
ix. Crabby’s Inc. v. Hamilton Buyer and seller enter into contract for the sale of land, property and a business. Buyer fails to complete the deal and buys another property instead. Seller takes another year to sell the property albeit at a lower price and sues buyer. Buyer attempts and fails to argue that his performance was excused by an express condition. Looking to R2d 242 we see the buyer’s breach is total. Court allows recovery of difference between the contract price and the FMV determined by subsequent sale. Seller would be able to recover incidental costs (e.g., mortgage interest, taxes, utilities, etc.) because “but for the breach, the seller would not have incurred the costs.”
1. When buyer breaches, damages are measured by the difference between the contract price and the fair market value of the real estate (can be determined by a subsequent sale a reasonable time after the breach)
2. In cases of breach by a seller, the buyer’s damages will be measured by the difference between FMV and the contract price

x. Handicapped Children’s Education Board v. Lukaszewski Defendant contracted for employment with a school and upon receiving a better offer closer to home terminated the contract. Plaintiff school sued. Defendant argued that her medical condition excused her from performance but court does not buy this impracticability argument. And thus, breach was total. Defendant then argues damages were assessed improperly because plaintiff received something of greater quality and so was not harmed. Court says this is not the way it works. Plaintiff wanted and hired someone with defendant’s experience and at defendant’s wages. Plaintiff ended up having to fall back to a more experienced and more expensive alternative. They expected defendant and got someone else. Expectation damages were the right way to award damages.
1. Court’s would definitely not order specific performance for employment contracts.

xi. American Standard, Inc. v. Schectman Plaintiffs wanted property graded so they could sell to a third-party. Plaintiffs contract with defendant and defendant does not properly perform. Defendant does not contest total breach, but only the way damages were measured. General rule for measurement of breach of construction contracts is cost of completion. The cost of completion here would be $90,000. Defendant argues that this would be unfair and so the proper measure should be diminution in value. Court says that the defendant did not substantially perform and intentionally breached so cost of completion is the proper measure.
1. Diminution in value

a. Two situations of economic waste when diminution of value would be used instead of cost of completion
i. First

1. Contract is substantially performed

2. Performance is in good faith

3. Cost of completion would require substantial destruction of work done

4. Breach is unintentional

ii. Second

1. Breach is of a covenant which is incidental to the main purpose

2. Cost of completion is disproportionate to increase in value

b. R2d 348 addresses breach of construction contracts

xii. Limitations on Expectation Damages

1. Foreseeability R2d 351

a. Damages must be foreseeable at the time of the making of the contract
b. Damages foreseeable if the breaching party knew or had reason to know

2. Certainty

a. R2d 352 and 347

b. Damages must be able to be calculated

3. Causation

a. But for the breach

b. Cannot be too remote or have intervening factors

4. Avoidability/ Mitigation

a. Injured party should take reasonable steps to reduce damages caused by breach

b. Failure to mitigate does not bar from recovery. Instead, it reduces the amount of damages by the amount which could have been avoided by mitigation

c. It is the breaching party which bears the burden of proving the non-breaching party had failed to mitigate.

5. Hadley v. Baxendale Crankshaft which powered a steam engine fractured. The steam engine was used to power the flour mill. The shaft was sent out for repair. Defendant delays delivery of crankshaft reducing the plaintiffs’ profits. Plaintiff sues. Defendant is a common carrier. Court said the defendant breached by not delivering on time. Court says the damages were not foreseeable because the special circumstances were not communicated to the defendant. 
6. Florafax International, Inc. v. GTE Market Resources, Inc. Contract 1 between Florafax and Bellerose. Contract 2 between Florafax and GTE. Bellerose was to send orders to Florafax. GTE was to be Florafax’s call center. GTE does not provide sufficient staff to handles calls and as a result, Bellerose terminates its contract. Florafax then builds its own call center and sues GTE for lost profits from the Bellerose contract and for the cost of constructing the new call center. Defendant argues the lost profits were not foreseeable because they came from a third-party contract. Court disagrees. GTE knew about the contract with Bellerose and that Florafax was directing calls from the contract to them. Defendant argues that lost profits were too uncertain and should be limited to 60-days because that is the time period in which the contract could have been terminated without liability. Court says no. Bellerose provided testimony they had no intention of terminating the contract and they have a long track record of profits so that calculation could be with certainty.
7. Rockingham County v. Luten Bridge Co. County commission which had authorized building a bridge was fraught with infighting. One group wanted the bridge built and the next ordered the building stopped, though a small contingent told the builder to continue. Builders took the risk and continued to build. Commission refused to pay. Builder sued for the contract price. The court did not award the contract price because the costs were completely avoidable and should not have been incurred in the first place. Doctrine of mitigation required the costs to be avoided.
8. Maness v. Collins Plaintiff enters 3-year employment contract pursuant to sale of his business which included a noncompetition agreement for 5-years spanning the entire U.S. The contract contained no provisions for firing plaintiff “good cause.” Rather court says it is an implied term in the jurisdiction. Defendant fired plaintiff breaching the contract. Plaintiff sued to recover expectation damages but plaintiff did not seek employment after being fired. Defendant argues that the failure to mitigate is a complete bar to recovery. Court says no, it only reduces plaintiff’s recovery. 
a. Failure to mitigate does not absolutely bar recovery. It simply reduces amount recoverable. 

b. Breaching party has burden of showing failure to mitigate by the injured party.

c. Mitigation in the employment context:

i. Reasonably comparable job was available that employee could have taken

1. Employer will also need to introduce evidence of amount injured party could have earned

ii. Employee failed to act reasonably in seeking alternative employment

c. Reliance Damages

i. Wartzman v. Hightower Productions Strange scheme to break a flagpole sitting record. Company asks for attorney to prepare the company to sell a certain dollar amount of stock. Lawyer does not do his research or properly prepare documents. Plaintiffs are unable to sell the amount of stock they need to and require a costly securities specialist to correct the problem. Plaintiff sues based on breach of contract. Plaintiffs do not want expectation damages because the amount of the contract here was minimal to the damage done. Instead, they are trying to recover lost profits (other loss from the formula). And they will be able to.
1. Four limitations on recovery of lost profits:

a. Foreseeability

b. Certainty

c. Causation

d. Unavoidability (mitigation)

2. Reliance damages are subject to the same limitations.

ii. Walser v. Toyota Plaintiff and defendant in negotiation for a Lexus dealership. Prematurely tell plaintiff he had won the dealership. Plaintiff buys land. Defendant ends up not awarding dealership. Promissory estoppel (reliance) is the basis of liability here because there was no contract. So, expectation damages are not recoverable because there was no expectation of benefit from a contract. Plaintiff wants expectation profits. The damages here were foreseeable and certain, but it is unclear that the promise caused the lost because the promise was not a guarantee of the dealership. There were many other conditions which needed met. 
1. This case shows that expectation damages are available for reliance.

d. Specific Damages

i. Remedy at law (money damages) must be inadequate R2d 359
1. R2d 360 Adequacy of Damages Factors

a. Difficulty of proving damages with reasonable certainty

b. The difficulty of procuring a suitable substitute performance by means of money awarded as damages, and
c. The likelihood that an award of damages could not be collected

2. Certainty of the terms R2d 362; terms must be “sufficiently certain to provide a basis for an appropriate order”

3. Court supervision must not be burdensome balanced with advantages gained by enforcement and harm from non-enforcement R2d 366

4. Unfairness/ equity involved in enforcement R2d 364

a. Specific enforcement not granted if

i. Contract induced by mistake/ unfair practices

ii. Would cause unreasonable hardship

iii. Exchange is grossly inadequate or terms of the contract are otherwise unfair

5. Reluctance to enforce contracts for personal service R2d 367

ii. City Stores Co. v. Ammerman Plaintiff writes a letter of defendants’ behalf to help defendant get zoning approval. Plaintiff forgoes a lease elsewhere because of defendants promise of space in its mall. Defendant does not grant plaintiff a lease. Plaintiff sues. The primary loss to plaintiffs are profits from not opening in the mall, but they are not calculable because we do not know the length of the lease. Further, plaintiff forwent lease elsewhere. Terms would be certain because all other tenants in the mall have the same leases. The court would not need to engage in burdensome supervision because most of the terms are settled. There are unfairness and other equitable concerns because plaintiff did keep its end of the bargain advocating for defendant and defendant took advantage of the plaintiff as a result.
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