CONTRACT FORMATION

I. What Law Governs?
A. UCC applies to sale of goods
1. §2-106 Sale: the passing of title for a price
2. §2-105 Good: items that are movable at time of sale
B. Common Law applies to transactions in services and non goods (real property)
C. Hybrid K of goods & services uses 2 tests to determine governing law: (fact trigger: diving board in construction k, auction of painting of portrait)
1. Predominant Factor Test (more commonly used)
a. language of K (“goods” or “services”)
b. nature of business of supplier (of goods)/provider (of services)
c. value of goods compared to value of services
d. primary purpose of transaction
e. policy concerns if UCC is imposed
f. goods predominant factor  UCC applies to entire K
g. services predominant factor  CL applies to entire K
2. Gravamen of the Harm (minority) – what is the source of the harm?
a. source of harm is goods  UCC applies to that part only
b. source of harm is services  CL applies to that part only

     II. Who are the parties to the K? 
	A. Agency (who are the parties to the K?) – 2 general categories
		1. Actual Authority
				a. express: principal directed agent to take a particular action, and gives authority to do it.
				b. implied: authority flows from the job position the agent holds. Implied to make certain decisions that fall w/in scope of employment and to act reasonably w/in authority
		2. Apparent Authority
				a. principal creates impression on third party that agent has authority to engage in particular act.
		3. Principal is bound when agent enters K obo principal. P is not bound when A is not acting under authority, but A is bound.
		4. Ratification: if P becomes aware of A’s K and continues to perform in accordance with it, P is bound.

     III. Is there a basis for enforcing the promise – traditional K, Promissory Estoppel, Promissory Restitution
            A. Have the parties formed a traditional K? 
	     Need OFFER, ACCEPTANCE & CONSIDERATION
	      1) Offer: R2d §24 manifestation of intention to be bound. (offeror is master of offer).
1. language of offer
2. specific offeree
3. specific terms
4. writings
5. context 
6. relationship b/w parties
7. no further manifestation of intent is necessary of offeror to conclude bargain
		
	2) Acceptance: R2d §50 manifestation of assent to the terms of an offer in a manner invited or required by the offeror. It can be by words (bilateral k) or conduct/performance (unilateral k) R2d §30.
	1. R2d §58 acceptance must comply with the terms of the offer. Mirror Image Rule.
	2. R2d §39 and §59 if any terms of acceptance differ from or add to the offer it is a counter-offer. Power of acceptance is terminated.
	3. Power of acceptance terminated by R2d §36:
	a. rejection or counter-offer by offeree
	b. lapse of time
	c. revocation by offeror
	d. death
	e. non-occurrence of any condition of acceptance under terms of offer
	4. R2d §69 Silence generally will not operate as acceptance, unless
	a. offeree takes the benefit of offered service with reasonable opportunity to reject them and has reason to know that they were offered with the expectation of compensation
	b. where the offeror has stated or given the offeree reason to understand that assent may be manifested by silence or inaction, and the offeree in remaining silent and inactive intends to accept the offer, and
	c. because of prior dealings or otherwise, it is reasonable that the offeree should notify the offeror if he does not intend to accept. (effective when a reasonable notice of rejection should have been received).
	5. Mailbox Rule: acceptance effective when it leaves offeree’s possession, dispatch R2d§63
	a. Option K acceptance is effective when received by offeror
	b. if offeree sends rejection then acceptance, whichever arrives first is effective
	
	3) Is the offer revocable?
1. Revocation: offer can be revoked at any time prior to acceptance R2d §36
a. R2d §43 offeree’s power of acceptance is terminated when the offeror takes definite action inconsistent with an intention to enter into the proposed contract and the offeree acquires reliable information to that effect. 
	b. Written revocation is effective upon receipt (regardless if read) R2d §68
2. Irrevocable offers
	a. True Option K R2d §25 limits offeror’s power to revoke. 1) words of irrevocability, 2) acceptance (generally assumed b/c beneficial to offeree), and 3) consideration. Offeror promises to keep offer open for certain amount of time with language of irrevocability and offeree gives consideration for that promise to keep it open.
	i. Consideration R2d §71 requires a bargained for exchange to support the offer of irrevocability. Reciprocity of promises: a promise in exchange for another promise (bilateral k). 
   ii. Promise of irrevocability and promise made in exchange for irrevocability.
ii. Past services, and moral obligation will fail as consideration because not bargained for in exchange for promise of irrevocability (Plowman). 
iii. R2d §87(1) (a) recitation of consideration is enough, if parties intended it to be enough. (Courts don’t recognize it).
b. Reliance in bilateral option K R2d §87(2) (only used in construction context) promise to hold an offer open is enforceable if:
			i. promise (to keep offer open)
			ii. induces substantial detrimental (economic) reliance (either action or forbearance, must be proportionate) on promise to keep open
			iii. promisor should have reasonably expected reliance
			iv. unjust not to enforce promise (that makes offer irrevocable)
c. Reliance in unilateral option K Re2d §45 offer irrevocable once performance begins. *Does not create K, offeror/offeree only bound when performance is complete/acceptance occurs, offeree can withdraw prior to completion of performance*

4) Consideration: R2d §71 a bargained for exchange of promises in reciprocity of one for the other. 
		a. The promise or performance sought by promisor in exchange for the promise, which is given by promisee in exchange for that promise. One is induced by the other.
		b. Consideration is not weighed R2d §79 and there is no need for benefit/detriment or equivalency/mutuality.
		c. Illusory promises: R2d §77 a promise, even if bargained for, is not consideration if the terms make performance (alternatives) entirely optional with promisor – promise to choose one from several alternative means of performance; only promisee is bound to perform, offeror never intended to perform.
		d. Language of benefit/detriment used to distinguish b/w consideration and conditional promise/gift. Holmes test: if no benefit to promisor = gift, if no detriment to promisee = gift. Promisee’s detriment is central in determining if it is consideration.

	5) Contract where Written Memorial Contemplated: R2d 27 parties may enter into an oral contract even if they contemplate the subsequent execution of a formal written document. Circumstances may indicate that the parties may not intend to be bound until the writing is signed. 


           B. Promissory Estoppel – does justice require enforcing the promise because promisee has relied on the promise to her economic detriment?
	R2d §90 – 4 elements
1) Promise: manifestation of intention to act so as to justify promisee in understanding that a commitment has been made.
2) Induced detrimental reliance: promisee took actions based on her reliance on the promise. As a result, she suffers a substantial and economic loss, which puts promisee in an economically worse situation. 
3) Promisor reasonably expected reliance: was it reasonable to expect that promisee would take the actions she did in relying on the promise? Did/should promisor reasonably foresee action?
4) Unjust not to enforce: does justice require that promisee be compensated for her detriment?
	R2d §90(2) charitable subscriptions do not require proof to enforce; just a promise


	C. Promissory Restitution – has someone received a material benefit, or unjust enrichment, for which the other should be compensated?
	R2d §86 – 5 elements
1) Material economic benefit – conferred by promisee to promisor.
2) Benefit not conferred gratuitously – not intended as a gift to promisor at the time when benefit is conferred.
3) Subsequent promise made by the recipient of the benefit – promisor makes promise based on her receiving the benefit.
4) Value of promise must not be disproportionate to the benefit conferred – promise is proportionate to benefit.
			5) Unjust not to enforce

III. Is there a contract for sale of goods under the UCC?
	Need Offer, Acceptance, and Consideration
	UCC §2-204 a K for sale of goods may be made in any manner sufficient to show agreement, even if the moment of its making is undetermined, and even if one or more terms are left open.
A. Offer: defined R2d §24 via UCC §1-103 as manifestation of intention to be bound
1) Factors – language of offer, specific offeree, specific terms, writings, context, relationship b/w parties
i. Open Price Term 2-305: if price left open, a court can determine what is reasonable at time of delivery
B. Acceptance: UCC §2-206 requires buyer/offeree’s assent to the terms in the offer in any reasonable manner under the circumstances. Should be unambiguous and can be by language or conduct. 
i. An order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by prompt promise to ship, or by the prompt or current shipment of conforming or non-conforming goods (simultaneous acceptance and breach for acceptance by shipment of non-conforming goods, unless seller notifies that is an accommodation, which buyer is not required to accept). *if acceptance is promise to ship, and seller ships non-conforming goods = breach
1) Does acceptance occur before power of acceptance is terminated?
2) Do the terms in the acceptance match the terms in the offer? 

C. Is the offer irrevocable? Firm offer UCC §2-205
1) offer for the sale of goods
2) by a merchant; UCC §2-104 defines merchant as a) a person who regularly deals in goods of the kind sold, or b) who holds himself out has having expertise or knowledge as to the goods sold.
i. “deals in” – regularly buys and sells goods of the kind that are the subject of the transaction
ii. “expertise” – depth of knowledge and skill 
		3) in a signed writing
	 	i. “signed” defined by UCC §1-201 as any symbol adopted by a party with present intention to authenticate the writing. Construed broadly; not necessarily a signature, can be X, thumbprint, letterhead.
		ii. “writing” defined by UCC §1-201 as the reduction of words to any tangible form.
	4) with assurances that the offer will be held open (despite no consideration)
		i. if assurances of irrevocability are on a form provided offeree, it must be separately signed by the offeror; near actual language of firm offer.
	5) for a period of irrevocability (not supported by consideration)
		i. 3 months max, regardless of what time is stated or agreed upon in the offer.
		ii. 3 months only if the parties are silent as to the deadline.
		iii. anything over 3 months must be supported by consideration to extend period of irrevocability

D. Does the acceptance contain additional or different terms? Battle of the Forms 2-207
			2 instances: writings contain conflicting terms, and written confirmation of oral K differs from terms of oral K
1) UCC 2-207(1) exception to Mirror Image Rule, confirmations containing different/additional terms do not prevent K formation.
i. Definite (enough terms consistent with offer) and seasonable (within reasonable time) expression of acceptance with additional terms is effective to form a K
ii. Unless acceptance is expressly conditional on offeror’s assent to different/additional terms
a) Clear unambiguous language required. Assent must also be express to include diff/add terms in K.
b) If no assent, but performance anyway, see 2-207(3).
c) If no assent, no performance = no K
2) If acceptance is not expressly conditional on terms, which terms govern UCC 2-207(2)
i. Different terms given 3 different analyses
a) offeror’s terms control
b) Knock-out Rule omit different/conflicting terms and + UCC gap-fillers
c) can be treated as additional terms and 2-207(2) analysis applies
ii. Generally, additional terms are considered proposals for inclusion in the K (and require assent)
iii. B/w non-merchants, not in K unless assent. If no assent, offeror’s terms
iv. Between merchants (UCC 2-104), additional terms are included except when:
a) offer expressly limits acceptance to terms of the offer;
b) added terms materially alter K (shifts economic risk from one party to another resulting in surprise or hardship. e.g. disclaim warranties, against customary trade usage, seller cancelling for late invoice, complaints made in a time shorter than reasonable/customary)
c) notification of objection to them is given within reasonable time after notice of them is received.
3) UCC 2-207(3) if performance (conduct by both parties which recognizes the existence of a k), with no express assent to diff/add’l terms, K is formed on terms/writings on which the parties agree, new terms replaced with UCC gap-filler terms
E. Consideration R2d §71 via UCC 1-103 a bargained for exchange of promises
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I. STATUTE OF FRAUDS  - 
used as defense to enforcing a contract. *Underlying harm: is someone trying to enforce a k that the other didn’t intend?
A. Must ask three questions:
1. Is the k within the SoF? R2d §110: The following classes of contracts are subject to the SoF (MY LEGS), forbidding enforcement unless there is a written memorandum or an applicable exception (required by law to be evidenced by a writing signed by the parties sought to be bound):
a. Marriage provision: k made upon consideration of marriage – prenuptial agreements, promises that induce marriage 
b. One-Year provision: k that cannot be performed/completed within one year of making
i. Effective date: date runs from date of when agreement was made
ii. k for life does not fall within SOF b/c can die within one year of making k
iii. k of unlimited duration does not fall within SOF b/c there is a possibility (however slight) that can be completed within one year
iv. right to terminate within year is not performance, and therefore still within SOF (cannot be performed in one year) 
c. Land contract provision: sale of interest in land (real property), leases for more than a year, mortgages
d. Executor-administrator provision: promise by executor to pay decedent/estate’s debts out of his own funds 
e. Goods for $500 or more (UCC §2-201)
i. writing requirement: can leave out terms but must have quantity (price can be determined by market)
f. Suretyship provision: promise to pay for the duty/debt of another
i. collateral to another person’s promise to pay must be in writing
ii. main purpose of promise to serve self interest is NOT within SOF (no writing needed)
2. If so, is there a sufficient writing/memorandum to satisfy the statute?
a. Writing/memorandum requirement R2d §131
i. Writing (memorandum) evidences existence of a k (even writing denying existence of a k)
ii. Signed by party to be charged
iii. Reasonably ID subject matter of k (enough to prove not fraudulently asserting k)
iv. Sufficient to indicate k has been made or offered (enough terms to look like real deal?)
v. States with reasonable certainty all essential terms of k (parties, subject matter, price, etc.)
b. Multiple writings can make up memorandum R2d §132
i. one of the writings is signed by the party to be charged
ii. circumstances clearly indicate that writings (signed and unsigned) relate to same transaction –  parol evidence to show same terms, same parties, written around same time (not fraud).
iii. All requirements of §131 must be met
c. Memorandum not made as such R2d §133: do not have to intend to make writing act as evidence of k – writing does not have to capture terms of a k
d. Signed R2d §134: any symbol (initials, letterhead), made/adopted with intent (actual/apparent) to authenticate a writing as one’s own
3. Any exceptions? if k is w/in SOF, but SOF not satisfied with a writing, exception removes SOF as defense to enforcement
a. Reliance R2d §139 – Part Performance; for everything other than land transaction and UCC
i. §139(1) exception to SOF
1. promise
2. reasonably induces actual detrimental reliance (action or forbearance)
3. reliance was reasonably foreseeable (promisor should have reasonably expected action or forbearance)
4. unjust not to enforce – injustice can only be avoided through enforcement
a. remedy limited as justice requires
		ii. §139(2) factors to determine whether injustice can be avoided only by enforcement
1. availability and adequacy of other remedies – cancellation and restitution
2. substantial character of action or forbearance in relation to remedy sought
3. evidentiary corroboration of promise – action or forbearance evidences making and terms of promise, or clear and convincing evidence of making and terms
4. reasonableness of action or forbearance
5. extent to which action or forbearance was foreseeable by promisor
	      b. Reliance in Specific Performance R2d §129 (for real estate)
i. reasonable reliance on k – part performance/economic detriment: made improvements, paid new higher rent
ii. specific performance needed to avoid injustice (cannot seek monetary damages)
B. UCC Statute of Frauds §2-201 – sale of goods over $500 are within SOF & must be in writing
1. Requirements to satisfy SOF §2-201(1) – sufficient evidence of k?
a. writing indicating a transaction/agreement (sale of goods)
b. signed by the party to be charged (against whom enforcement is sought)
c. states a quantity of goods (other terms can be left out)
2. Merchant Exception §2-201(2)
a. between merchants
b. written confirmation sent
c. enforceable against party received
d. unless written notice of objection given within 10 days of receiving
3. 2-201 (3) K enforceable despite not satisfying (1) if:
a. k is for specially manufactured goods (avoid economic waste)
b. D (party against whom enforcement is sought) admits to k of sale in court (evidence of k)
c. Payment is made and accepted, or goods are received and accepted (consideration/performance has been accepted)
II. PRINCIPLES OF INTERPRETATION – look at language to figure out what parties meant & determine what parties are obligated to do/perform
A. Subjective approach: ask parties what they subjectively intended with a term
1. if parties attribute materially different meanings to same language = no meeting of the minds  no k (Peerless ship name example)
B. Objective approach: look at language of k from a reasonable person’s perspective – creation of k has nothing to do with what parties actually meant subjectively
1. efficient to show meaning of term based on objective/reasonable standard (don’t ask parties what they meant, so no lying)
2. problems: if reasonable person interprets term as what neither party intended, now they are bound to k that neither party wanted
C. Modified objective / Restatement approach R2d §201
1. §201(1) if parties have agreed upon a meaning, then that meaning controls – even if that meaning is not what a reasonable person would construe
2. §201(2) if parties do not agree P must show that she did not know or have reason to know of D’s meaning, and D knew or should have reason to know of P’s meaning – if neither party knew or had reason to know of the other’s meaning  no k
3. Maxims of interpretation §202 
1) words are interpreted in light of all circumstances (rejects plain meaning rule requiring finding ambiguity before allowing extrinsic evidence to explain meaning); greater weight given to principal purpose of parties 
2) all writings part of same transaction interpreted as a whole
3) (a) language interpreted in accordance with generally prevailing meaning, (b) transaction in technical field apply technical meaning to words of art or technical terms
5) intention interpreted as consistent with CP, CD, or TU
a. course of performance: how parties conduct themselves under this k, what is accepted or objected to
b. course of dealing: conduct in prior similar agreements b/w parties
c. trade usage: establish practice exists, and party to be charged is member of or closely related to trade; or practice is so pervasive that it is universally known (even if new to trade)
i. contra proferentem: construe language of k against drafter b/c assumption is drafted it vague intentionally for their own benefit (fairness, unequal bargaining power issue)
4. Preference in interpretation §203
a. Prefer reasonable interpretation over an unreasonable one
b. Express terms > course of performance > course of dealing > trade usage
     D. Plain Meaning Rule: requires court to find ambiguity before allowing extrinsic evidence to explain meaning/intent of parties. Two types of ambiguity:
1. patent ambiguity: language of k is ambiguous on the face of the instrument
2. latent ambiguity: language appear clear and unambiguous, but party brings in evidence to prove that it is ambiguous (evidence of ambiguity, then evidence of intent)
E. Reasonable Expectation Doctrine: non-dickered terms should be interpreted in accordance with reasonable expectations of the non-drafting party, even if express language of k contradicts those expectations.
1. Applies when
a. Have a k of adhesion (often insurance k’s)
b. Terms at issue are non-dickered terms (terms that were not bargained for)
2. What is k of adhesion?
a. unequal bargaining power
b. standardized k / form
c. offered on a take it or leave it basis; no negotiating over most terms
d. adherent enters into few transactions of the type, and main obligation is payment
3. When is doctrine violated? §211 comment f: term violates reasonable expectation of non-drafting party when it is
a. bizarre or oppressive; or
i. bizarre: look at trade usage or layman definition
ii. oppressive: unexpected, not bargained for shift of economic risk
b. eviscerates the dickered terms agreed to; or
c.   eliminates dominant purpose of transaction
4.  RE does not require k be ambiguous in order to invoke – invoked as a last resort (high standard to invalidate a term)
F. PAROL EVIDENCE – what evidence of contemporaneous or prior negotiations b/w parties (not in final written k) is admissible or considered in figuring out method of interpretation?
		- comes up where there is a writing, party tries to enforce something not in writing, either party can raise
1. Parol Evidence Rule (CL) R2d §209-217: if parties intend a writing to be a final and complete expression of their agreement (integration), then evidence of prior or contemporaneous agreements or negotiations is inadmissible to contradict or vary the writing. Integration is question of fact decided by the judge not jury.
a. When is a writing final and complete?
i. Classical/Four Corners jurisdiction – looks at face of written document only
ii. Restatement jurisdiction – looks at everything in the particular circumstances of the transaction
iii. Final: terms in writing are assented to by both parties and no longer subject to negotiation
a) Signatures
b) Labels (“Final” or “Draft”)
c) No marks indicating outstanding issues (redlined)
d) Merger clause (indication of finality written into k; 4 Corners determinative = completely integrated; R2d = some evidence allowed, not determinative)
iv. Complete: all terms agreed to are contained in the writing
a) Length of document
b) Complexity of transaction
c) Signatures
d) Merger clause
e) Blanks completed by hand/typed
v. If judge determines writing is both final and complete, the writing is completely integrated = no evidence admissible either to contradict or supplement the writing.
vi. If writing is final but incomplete (missing terms), the writing is partially integrated = admit evidence of terms that supplement writing (consistent, additional terms), but NOT evidence of terms that contradict or vary from the final terms of the writing.
vii. If writing is neither final nor complete, the writing is not integrated at all = parol evidence admissible (not barred by rule), even if it contradicts draft terms.
b. If judge determines writing is completely integrated, is there an exception that will allow parol evidence in anyway?
i. Interpretation R2d §214(c): all evidence comes in to explain the meaning of the written agreement’s terms, what parties intended
a) Classical/Four Corners: requires term to be ambiguous before admitting evidence to explain meaning; some require patent ambiguity, some allow evidence of latent ambiguity.
ii. Subsequent agreement (written or oral): PER does not bar agreements after or modifications to the written agreement. Parties may show they altered the integrated writing after its making.
iii. Oral condition precedent: if effectiveness of k is conditioned on occurrence of an event, evidence of that condition is admissible (an oral agreement that the written k would not become effective until a condition occurred).
a) Rationale: not altering written agreement if agreement never came into being (condition of formation); e.g. deal to buy real property conditioned on zoning approval, or securing financing.
b) *NOT TO BE CONFUSED WITH condition subsequent: obligation to perform triggered when condition occurs (no issue of k formation)
iv. Invalidity R2d §214(d): mental incompetency, minority, fraud, duress, unconscionable at time of agreement – PP not to enforce k on someone who should not be bound.
a) Fraud in the execution (real fraud): most courts allow evidence to show that signer was deceived as to the nature of the document they signed
b) Fraud in the inducement: courts split to allow evidence that signer knew what she was signing but was forced/induced to sign
v. Reformation: party wants omitted terms left out by mistake included in reformation of k; omission must be established by clear and convincing evidence
vi. Collateral agreement (oral k on related but distinct subject matter, really goes to integration)
a) Classical: oral agreement must relate to subject matter separate/distinct from that of the writing (and agreed to for separate and additional consideration)
b) R2d §216(2) evidence admissible b/c writing not completely integrated if an (consistent, add’l) omitted term is
(a). agreed to for separate (and additional consideration) = collateral, a different set of promises; OR
(b). a naturally omitted term – then bring in evidence to show that the term was omitted b/c not ordinarily expected to include it in written agreement.
1) Use evidence of CP, CD, TU, relationship b/w parties to indicate that in contracting, not ordinarily expected to put such a term into writing
2) Must be consistent, and not conflict with integrated writing
2. UCC PAROL EVIDENCE RULE §2-202
a. Is writing intended by parties to be final and complete expression of agreement – completely integrated?
i. Final (same as CL factors above)
ii. Complete (same as CL factors above)
a) Merger clause not determinative, can still bring in evidence
iii. Consider all evidence to explain or supplement terms
a) Must not contradict express terms of agreement §1-303
b) 2-202(a) evidence used to explain or supplement
1) Course of performance §2-208: how parties have conducted themselves under this transaction, repeated occasions for performance accepted without rejection.
i) comment 3 interpretation of waiver preferred when there is ambiguity
ii) comment 4 one act not enough
2) Course of dealing §1-303: how parties have conducted themselves under prior, similar agreements (basis for understanding interpretation)
3) Trade Usage:
i) usage must exist – regular in locality or trade (CL requires universality)
ii) usage must be binding on the party against whom it is offered
a. binding if party is a member of the trade to which usage is applicable
b. even if not a member of the trade, may be bound if can show party should have known of the usage
iv. Same results as CL if fully or partially integrated
b. Exceptions to PER if complete integration
i. Interpretation
ii. Subsequent agreement
iii. Oral condition precedent
iv. Invalidity
v. Reformation
vi. Collateral agreement §2-202 comment 3
a) If add’l term is one that parties would have certainly included in writing but is not there, then the assumption is that the parties deliberately omitted it. Evidence of term inadmissible, writing completely integrated, and writing does not include term.
b) Evidence to determine if it would have certainly been included: CP, CD, TU
III. SUPPLEMENTING THE AGREEMENT – Implied Terms, Good Faith, & Warranties
A. Implied Terms: court or statute implies terms into written agreement that parties would include had they bargained for it – implied even if contrary to express terms
1. Implied in law: statute, imposed by court
2. Implied in fact: what parties would have agreed to
a. Rationale: effectuates the intention of the parties, economic efficiency/business efficacy
3. Types of Implied Terms
a. Implied promise to use reasonable efforts (implied in fact)
i. Wood v. Lucy exclusive licensing = makes economic sense to have exchange of promises even if no specific language in k (business efficacy) 
b. Implied duty of reasonable notification of termination for k of unlimited duration UCC §2-309(3) (implied in law, usually seen in exclusive distributorship agreement)
i. Unless conditioned on happening of agreed event: an event that will trigger immediate termination can’t be controlled by party with more power, one that lesser party is more able to control (e.g. termination on decrease in sales)
ii. Termination requires reasonable notification: reasonable time b/w notice given and termination effective (CP, CD, TU)
a) time to sell inventory
b) time to recoup initial investment
c) time to make other arrangements
iii. K dispensing notification is invalid if unconscionable (limit on bargaining power)
c. Satisfaction Clause: two ways to measure whether obligee has performed in accordance with obligor’s expectations
i. Objective standard: would reasonable person be satisfied?
ii. Subjective standard: is party measuring performance, honestly and in good faith, dissatisfied with performance, even if dissatisfaction is unreasonable?
iii. Which standard applies? Look at language of k (specific to this transaction, negotiated and separately initialed); Big Three
iv. R2d §228: preference for objective standard to determine whether a reasonable person would be satisfied, particularly where adoption of subjective standard would result in forfeiture
B. Implied Duty of Good Faith and Fair Dealing – implied as a matter of law into every k (no PER issue); R2d §205, UCC §1-304; means honesty in fact and the observance of reasonable industry standards of fair dealing
1. What is good faith conduct?
a. Subjective honesty and objective reasonableness
b. Refraining from bad faith
i. Seller concealing a defect in what he is selling / fully disclosing material facts
ii. Builder willfully failing to perform in full, though otherwise substantially performing / substantially performing without knowingly deviating from specifications
iii. Contractor openly abusing bargaining power to coerce an increase in the contract price / refraining from abuse of bargaining power
iv. Hiring a broker and then deliberately preventing him form consummating the deal / acting cooperatively 
v. Conscious lack of diligence in mitigating the other party’s damages / acting diligently
vi. Arbitrarily and capriciously exercising a power to terminate a contract / acting with some reason
vii. Adopting an overreaching interpretation of contract language / interpreting contract language fairly
viii. Harassing the other party for repeated assurances of performance / accepting adequate assurances
2. Consequences of breach – what impact does breach have on parties?
	   a. not independent cause of action; anyone can raise
	   b. bad faith: damages; can’t raise certain defenses or claims; can preclude P from specific relief
     C. Warranties – implied as a matter of law
1. Caveat Emptor (traditional rule): buyer beware; only express warranty will protect buyer’s expectations no matter what types of representations the seller made
a. Laissez Faire economics: law should not impose/regulate warranties on private intent of free market k’s
2. Express Warranty UCC §2-313 – goods shall conform to representation; don’t need “warranty” or “guarantee”
	a. affirmation of fact, or description of goods, or a sample or model made by seller
		- not puffing/sales talk or opinion statements
		- statement of objective determination? Can it be measured?
		- writings more likely treated as affirmation of fact
		- expertise of parties: experience buyer expected to be able to sort fact from fiction; terms of art
		- context: seller’s statement in response to buyer’s specific question?
	b. relates to the goods
	c. becomes part of the basis for the bargain
		- Reliance: P/buyer must show that they relied on the affirmations
- Presumption of reliance: P does not need to show reliance (affirmations regarded as part of description), D’s burden of clear affirmative proof required to show no reliance on affirmations as basis of bargain; Comment 3 & 8 Majority view.
- Irrebuttable presumption of reliance: buyer need not rely, anything seller says becomes part of bargain.
i.  Comment 7: if affirmation comes after deal, warranty becomes modification and need not be supported by consideration as long as it is reasonable (§2-209) = consumer rights
ii. Comment 4: disclaimer valid only if consistent with express warranty, cannot delete seller’s obligation by disclaiming warranties to avoid liability
3. Implied Warranty of Merchantability UCC §2-314
		     a. sale of goods
		     b. by a merchant (2-104)	
		  (2) goods are merchantable if:
			(a) pass without objection in the trade
			(c) fit for ordinary purpose for which such good are used  Big Three
4. Implied Warranty of Fitness for a Particular Purpose UCC §2-315
a. Buyer must have a particular purpose in mind, not ordinary purpose of this good
b. Seller must know or have reason to know of particular purpose (at time of k)
i. Knowledge §1-202: subjective actual notice, or circumstantial test: context, Big Three – if merchant in same business, should know
c. Buyer must rely on Seller’s skill to select good
i. If buyer holds himself out as an expert, then not relying on seller to choose good (gives more technical specifications = has done research for good needed for particular purpose).
d. Seller knows or has reason to know of buyer’s reliance
i. Buyer need not expressly convey reliance – circumstantial test: Big Three
5. COA for breach of warranty, must establish
a. That warranty exists
b. That it has been breached, i.e. does not conform with warranty, not that good is defective
c. That breach caused damage complained of (no other intervening factor)
d. No excuse/disclaimer/defense (can get around privity requirement b/c of public policy)
e. Damages
6. Disclaimers UCC §2-316
a. Express warranty almost impossible to disclaim, disclaimer must not conflict with express warranty §2-316(1). E.g. 1,001 needles not breached b/c 10% variance common in trade
b. Implied Warranty of Merchantability
i. Disclaimer may be oral or written
ii. Must contain the word “merchantability” §2-316(2)
iii. If written, must be conspicuous 
1) Conspicuous§1-201(b)(10): reasonable person ought to have noticed it
a) headings, contrasts in size, font, color, symbols/marks call attention to language
b) placement of disclaimer, clear/accurate language
c) disclaimer ineffective if inconspicuous and seller has full liability
c. Implied Warranty of Fitness for Particular Purpose
i. Must be in writing; and
ii. Must be conspicuous
d. §2-316(3)
i. (a) implied warranties are excluded by language “as is” “with all faults” (must be conspicuous/plain that there is no implied warranty)
ii. (b) no implied warranty for defects after examining goods, comment 8: seller must make it clear that buyer examine goods and failure to do so means buyer assumes risks that the examination would have revealed. Expert buyer = exam based less on seller; burden only for patent (on its face) defects, not latent.
7. Parol Evidence Rule: 2nd way seller can limit liability for breach of warranty
a. Words necessary to create warranty are blocked if writing is completely integrated (merger clause excludes oral conversations that induced sale and where warranties made)
b. Implied W Fit For Purpose: seller can bar admission of evidence of buyer’s particular purpose
8. Implied Warranty of Workmanlike Construction (CL)
a. New residential construction
b. Original purchaser
c. Original builder
9. Implied Warranty of Habitability (CL)
a. Residential construction suitable for living in
IV. PERFORMANCE/BREACH – is party B’s obligation to perform triggered?
A. EXPRESS CONDITIONS – is party B’s obligation to perform subject to an express condition?
1. Express condition: an event uncertain to occur that must occur before a party’s obligation to perform is triggered
a. Parties must intend to create expressly, question of interpretation – look to:
i. Language of k: if, only if, unless, until, provided that, on condition that (express condition construed strictly)
ii. Maxims of interpretation: surrounding language and circumstances of agreement – preference for reasonable interpretation over an unreasonable one
iii. Course of performance: conduct, have parties acted as though they are treating it as an express condition; CD – have they had prior dealings where they treated similar language as an express condition; TU – if TU exists that would bind party against whom enforcement is sought.
iv. R2d §227 If it is not clear whether e.c. created, prefer to interpret language of event as a promise/duty to avoid obligee’s forfeiture, unless the condition was in control of obligee
b. Distinguish from promise
i. Promise = duty to do ‘x.’ If B does not do ‘x,’ failure to perform is breach and A’s obligation to perform is never triggered BUT A can collect damages from B.
a) B’s partial breach may trigger A’s obligation to perform, but A is still entitled to damages for partial breach
ii. Condition = B’s obligation to perform is not triggered unless ‘x’ occurs. A is not entitled to damages if nonoccurrence of condition
iii. Promissory condition: both a promise and a condition. B’s duty to make sure condition occurs. If it does not, A does not have to perform and A can collect damages for B’s breach of promise.
2. Has the event occurred?
a. If condition occurs, party’s obligation to perform is triggered. Failure to perform may be breach.
i. Express condition must be fully met in order to be satisfied – strictly construed.
b. R2d §225 If condition does not occur, party’s obligation to perform is not triggered and need not perform (nonoccurrence of condition is NEVER breach).
i. Failure to perform is not breach, AND other party’s obligation to perform is not triggered either.
ii. Neither party is in breach if they fail to perform UNLESS nonoccurrence of condition is excused
3. Is the nonoccurrence of the event excused?
a. R2d §225(2) If nonoccurrence of condition is excused, obligations to perform is triggered 
i. Failure to perform may be breach
b. Courts don’t like strict construction of express condition and use 3 doctrines to excuse nonoccurrence of condition
i. R2d §84 Waiver: the party who benefits from the condition waives the nonoccurrence of the condition through words or conduct and indicates that they still intend to perform despite nonoccurrence (must occur before time for performance has arisen – obligation to perform will be triggered)
a) If condition is material (how important to principle purpose of k), waiver only effective if:
1) Consideration (new set of promises from each party), or
2) Reliance by non-waiving party on beneficiary’s indication that he was willing to perform despite nonoccurrence of condition (look for economic detriment)
b) If condition is nonmaterial, just need words/action of waiver
c) Retraction of waiver effective if
1) Retraction occurred before time for fulfillment of condition had passed
2) Condition is nonmaterial
3) If there is no consideration
4) If there is no reliance
5) If reinstatement of condition is not unjust to other party R2d §84(2)
ii. R2d §229 Forfeiture: the nonoccurrence of a condition is excused if 1) the condition is nonmaterial,  2) the party who benefited from the condition is not prejudiced by excuse of nonoccurrence, and 3) the other party would suffer substantial harm if nonoccurrence is not excused.
iii. Prevention: nonoccurrence of condition is excused if a party prevents the condition from occurring.
iv. Impracticability
v. Impossibility
c. If nonoccurrence of condition is not excused, not obligated to perform, and nonperformance is not breach
B. CONSTRUCTIVE CONDITIONS – DOCTRINE OF DEPENDENT PROMISES – when language of k is not express condition but creates a duty
1. Constructive condition: a promise (not an event uncertain to occur) made by parties in an agreement, construed by the court as dependent promises.
a. Although promises are not expressly related to one another, court constructs relationship b/w seeming independent promises
b. Substantial Performance (softens strict interpretation): if Party A substantially performs, party B’s obligation to perform arises. But B can get damages for breach. If party B does not perform can be liable for breach. Substantial:
i. Cost of remedying defect
ii. Purpose of the provision
iii. Reason for nonperformance
iv. Time is of the essence
v. Aesthetic concerns
vi. Good faith
c. If Substantial Performance, measure damages:
i. Cost of repair, remedying the defect
ii. Diminution in value
a) Breach unintentional and substantial performance in good faith
d. R2d §240 Part Divisible K: divide performance requirements into corresponding pairs of part performance to ameliorate strict interpretation of constructive conditions. Each part of a pair triggers other party’s duties to perform the agreed equivalent.
e. Restitution: court will allow recovery for value of an unearned benefit even if no substantial performance. Must return value conferred.
2. R2d §241 Material Breach
a. Extent to which injured party will be deprived of (or has already received) benefit they reasonably expected (bargained for)
b. Extent to which injured party can be adequately compensated with damages for loss of benefit
c. Extent of harm to breaching party if breach is considered material/total
d. Likelihood of a cure from breaching party
e. Extent to which breaching party acted in good faith
3. R2d §242 Total Breach
a. Material under §241
b. Further delay giving breaching party more time to cure harms/prejudice nonbreaching party
c. Agreement indicates time is of the essence, and time is in fact of the essence
4. Obligation to perform
a. Partial Breach: non breaching party must perform b/c obligation is not discharged, but is still entitled to damages from breaching party
b. Total Breach: non breaching party’s obligation to perform is discharged – may terminate k and recover damages
5. Damages
a. Partial Breach: non breaching party can only recover actual damages
b. Total Breach: non breaching may recover both actual and consequential damages
C. ANTICIPATORY REPUDIATION – when a party refuses to perform before time performance will be due, what impact on non repudiating party’s obligation to perform?
1. Anticipatory repudiation: clear manifestation of unwillingness to, or intention not to, perform
a. R2d §250, UCC §2-610: party can repudiate using words or conduct – conduct must be unequivocal and renders party unable or apparently unable to perform
2. Retraction of repudiation R2d §256(1), UCC §2-611(1) Can retract if:
a. Non repudiating party has not relied on repudiation (before materially changes his position in reliance)
b. Or non repudiating party has not yet indicated that he considers the repudiation as final
c. Effective retraction triggers non repudiating party’s obligation to perform
3. Impact of repudiation
a. Non repudiating party is discharged from performing, and
b. May sue immediately for damages (need not wait until time for performance to sue)
D. REASONABLE GROUNDS FOR INSECURITY
1. UCC §2-609 Right to Adequate Assurance of Performance when
a. A party has reasonable grounds for insecurity (all subject to Big Three)
i. Seller may be insecure about buyer if
a) B has failed to perform important obligations under this k
b) S hears rumors from trustworthy source about failure to pay or late payments (NOT unreliable rumors or insignificant risks)
1) If seller allows B’s late payments, then NOT indicative of failure to perform
c) B has failed to perform obligations under related or similar k
d) What has B said about performance
ii. Buyer may be insecure if
a) Seller says something about future performance
b) S has failed to perform important obligations under this k
c) S has failed to perform important obligations under related k
d) Partial deliveries instead of complete
e) Nonconforming deliveries
b. Assuming reasonable grounds of insecurity, can suspend performance and in writing demand adequate assurances of performance
i. Assurances relate to what party is insecure about – depends on grounds of insecurity
ii. Courts flexible with requirement for writing
c. If assurances not adequate or not given, then failure to give assurances is treated as repudiation
i. Party giving assurances has reasonable time (max. 30 days) depending on
a) Perishability of goods
b) Big Three (if relevant)
c) Change in market value
d) Whether goods are seasonable
V. DEFENSES TO AVOID ENFORCEMENT/JUSTIFICATIONS FOR RESCISSION
Requirements for formation are met, but something else is defective and want to restore status quo
A. MINORITY
1. Classic rule: minor has unconditional right to restitution of k price – only obligation is to return what was conferred in whatever condition. 
a. Exceptions – when minor cannot take advantage of doctrine of minority
i. If minor lied about age
ii. If minor willfully destroyed
iii. Doctrine of necessaries – minor must compensate for food, clothing, shelter conferred in need
iv. Minor actively disaffirms k w/in reasonable time of reaching majority
2. Dodson rule: Minor must pay some compensation for using good/item conferred
a. No overreaching by the adult (no unfair advantage)
b. No undue influence by the adult
c. K is fair and reasonable
d. Minor has paid money
e. Minor used good
f. Policy: hold children accountable for making purchases and fair for sellers who deal in good faith
B. INCAPACITY – court will intervene if party is mentally incompetent to know the nature and consequences of their actions, make credible judgments in their best interest, and incapable of protecting themselves 
C. ECONOMIC DURESS
1. R2d §175 When Duress by Threat Makes a Contract Voidable
a. Wrongful or improper threat
i. R2d §176 Threat is Improper when:
a) Can be immoral, need not be illegal, can be based simply on bad faith
b. Absence of any reasonable alternative to acceptance of the threat; and
i.  Availability of legal action, provided delay d/n cause irreversible harm
ii. Alternative sources of goods, services, funds if these are withheld
iii. Toleration if threat is minor
c. Threat must actually induce the party to make the k (subjective standard)
D. UNDUE INFLUENCE
1. R2d §177 When Undue Influence Makes a Contract Voidable
a. Party seeking to avoid the k was unduly susceptible to pressure due to mental, emotional, or physical distress, and
b. Excessive pressure applied by the other party to enter into the k (don’t need all seven factors)
i. Discussion of transaction at unusual or inappropriate time
ii. Consummation of transaction in unusual place
iii. Insistent demand that business be finished at once 
iv. Extreme emphasis on untoward consequences of delay (no time)
v. Use of multiple persuaders by dominant side against single servient party
vi. Absence of third-party advisers to servient party
vii. Statements that there is no time to consult financial advisers or attorneys
E. MISREPRESENTATION
1. R2d §164 When Misrepresentation Makes a Contract Voidable
a. Assent is induced either by a fraudulent or material misrepresentation
i. R2d §162 (1) fraudulent: (a) assertion not in accord with facts, or (b) no confidence in truth, or (c) no basis for assertion
ii. R2d §162 (2) material: likely to induce reasonable person to manifest assent
b. Recipient reasonably relies on misrepresentation
2. Opinion may be actionable as misrepresentation
a. R2d §159 person giving the opinion misrepresents his state of mind (stated that he held a certain opinion when in fact he did not)
b. R2d §168(2) reasonable to rely unless person stating the opinion knows facts that would make the opinion false and it turns out that the person did not have sufficient facts to render the opinion
c. R2d §169 recipient of an opinion is not justified in relying unless recipient (a) has relationship of trust and confidence to justify reliance, or (b) person has special skill/judgment w/ respect to subject matter, or (c) special reason that recipient is particularly susceptible to misrepresentation of type involved
F. NONDISCLOSURE – used affirmatively as basis for rescission
1. Classic rule: caveat emptor – no duty to disclose and failure to speak is not actionable
2. R2d §161 (b) A party has a duty to disclose a fact known to him when he knows 
a. That disclosure of the fact would correct a mistake of the other party as to a basic assumption on which that party is making the k, and
i. Look at facts known to one party
ii. Look at assumption of other party and whether it is known to party A
b. If non-disclosure of fact amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing
i. If fact is info not commonly known or other party would have difficulty finding out
3. R2d §161 (d) Disclosure may be required if the parties have a fiduciary relationship of trust and confidence
G. UNCONSCIONABILITY – number of courts only allow to use defensively, vary on affirmatively
1. Court decides as a matter of law that even though the formalities of formation have been met, at the time the k was entered into that there was an absence of meaningful choice and unfair terms. Court comes in to police agreement.
a. Prevent one party from taking advantage of another
b. Criticism: k is a formal agreement and parties should be free to bargain as they please – should not renege if there is mutual assent
2. Unconscionability (CL) requires two elements which must have occurred at the time the k was entered into (do not need both equally, can be sliding scale)
a. Procedural U: the process by which the contract was entered into and the circumstances surrounding the execution of the agreement (shows an absence of meaningful choice). Look at whether:
i. Reasonable opportunity to understand terms
ii. Language used
iii. Location and physicality of terms (fine print, end of doc)
iv. Clause conspicuous (font size, color)
v. Captions, labeling
vi. Unequal bargaining power – high pressure tactics
vii. Circumstances of necessity
b. Substantive U: the actual terms of the k
i. Unfair or oppressive
ii. Surprising (un-bargained for shift of risk of liability)
iii. Imposes undue or unanticipated harm
3. UCC §2-302 (1) Courts have discretion about applying unconscionability – can render entire k void or only one clause and the rest of the k still stands
4. Arbitration Agreements: used against class actions; give up right to go to court, give up right to an appeal, unpublished private decisions
a. Looks unconscionable if k of adhesion: P vulnerable, lengthy single-spaced
b. Substantive: oppressive, exorbitant costs
H. PUBLIC POLICY
1. R2d §§187 & 188 Covenants Not To Compete  (traditionally invalid)
a. Must be ancillary: incidental to an otherwise valid, legitimate k)
i. If agreement is on the side of employment k, may be okay for employer to protect interests while encouraging investment in employee (concession/incentive for employers to invest in employees)
ii. If primary purpose is to stop someone from making money, not enforceable
b. Must also be reasonable
i. Must be no broader than necessary to serve legitimate interests of covenantee
a) Legitimate interests of covenantee (employer – can’t be to restrain trade)
b) Duration, geographic area, scope of restricted activities
ii. Must not impose hardship on the covenantor (employer)
iii. Must not be injurious to the public
c. Remedy: blue pencil grammatical parts w/o rewriting; or eliminate provisions that are too onerous, don’t have to invalidate entire k
2. R2d §178 Term Unenforceable on Grounds of Public Policy
a. If illegal b/c legislation opposes it, or
b. Enforcement is outweighed by public policy against it (impliedly illegal)
I. MISTAKE
1. R2d §152 Mutual Mistake (both parties lack knowledge of unexpected fact or event)
a. At the time of k both parties must be mistaken;
b. The mistake must relate to a basic assumption of which the k was made;
c. The mistake must have a material affect on the agreed exchange (performance);
d. The party seeking relief must not bear the risk of the mistake under R2d §154 (must be possible to restore status quo ante, the economic positions of the parties before entering k)
i. Risk of mistake allocated by agreement – “as is” clause or disclaimers enforceable in some jurisdictions Lenawee, other jurisdictions require that it is not boilerplate but written just for this k.
ii. Conscious ignorance of facts, or
iii. Risk allocated by court b/c it is reasonable to do so – look to Big Three; Caveat Emptor not enforceable
2. R2d §153 Unilateral Mistake (party seeking avoidance was mistaken)
a. At the time of k party must be mistaken;
b. The mistake must relate to a basic assumption of which the k was made;
c. The mistake must have a material affect on the agreed exchange;
d. The party seeking relief must not bear the risk of the mistake under R2d §154;
e. The effect of the mistake is that enforcement of k would be unconscionable; 
i. Whether enforcement would create undue economic harm on party seeking rescission, and whether other party would suffer harm if k is rescinded
f. The other party had reason to know of the mistake or his fault caused the mistake
J. CHANGED CIRCUMSTANCES – Impossibility, Impracticability, & Frustration of Purpose
1. Impossibility: impossible to perform = no one would be able to. 
a. R2d §262 Death or Incapacity of Person Necessary for Performance: the death or incapacity of a particular person who was necessary for the performance of a duty makes performance impracticable.
i. Person with unique or particular skill who cannot be replaced (extraordinary circumstances)
b. R2d §263, UCC §2-613 Destruction of Thing Necessary for Performance: destruction of thing necessary for performance was destroyed makes performance impracticable
i. Unique or extraordinary thing
ii. Most things or crops are fungible, will not relieve obligation to fulfill k
2. R2d §261 Impracticability (& UCC §2-615)
a. Supervening event (occurs after formation but before end of performance)
b. Makes performance impracticable
i. More than inconvenience, but not quite impossibility
ii. Increase in expense not enough, must be extraordinarily burdensome, high, unforeseen amount (payment never impracticable)
c. Nonoccurrence of event was a basic assumption of k
i. Implicitly or expressly assume that what has occurred was not going to happen
ii. Enter into k b/c we assume market is going to change, thus market fluctuation claim is rarely going to succeed (Karl Wendt)
d. The event occurs without fault of the person seeking relief (avoidance of k)
e. The party seeking relief does not bear the risk under R2d §154
3. R2d §265 Frustration of Purpose
a. Supervening event (after formation but before end of performance)
b. Event substantially frustrates principal purpose of k
i. Principle purpose cannot be mutual profitability b/c that is implied in every k (Karl Wendt)
c. The nonoccurrence of the event was a basic assumption of the k
i. Market fluctuation is always a basic assumption, so nonoccurrence of market fluctuation is not basic assumption
d. The event occurs without the fault of the person seeking relief
e. The party seeking relief does not bear the risk under R2d §154
K. MODIFICATION – attempt to change the terms of a k after it has been formed.
1. First look at what the k says is required for performance
2. R2d §73 Pre-existing Duty Rule: modification that calls for pre-existing duty is unenforceable unless both parties agree to the change, new consideration, and in writing
a. Conduct of parties can waive requirement for writing – NOMs not enforced
3. R2d §89 Modification Exception: modification of pre-existing duty is enforceable if:
a. Unforeseen circumstances make modification w/o consideration enforceable
b. Statute 
c. Reliance on modified promise
4. Rescind existing k and replace with another is allowed in CL
5. UCC §2-209 Modification
i. Modification needs no consideration to be binding
a) Modification must be in good faith (§2-103 subjective & objective)
ii. If written k states modifications must be in writing, that provision will be enforced.
VI. DAMAGES
A. Different types of damages awarded for different basis of liability
1. Breach of K  Expectation Damages (if cannot be calculated will also use Reliance)
2. PE (reliance §90)  Reliance (if reliance used to make promise enforceable then get Expectation, rare get Restitution for out of pocket costs)
3. Restitution  Restitution
B. Calculation of Damages
1. R2d §347 General measure of Hard damages:
· (Loss in value + other loss) breaching party
			L in value = (value as promised – value of performance)
			Other loss = incidental costs incurred due to breach, lost profits
			AKA incidental and consequential damages
· – Cost avoided by non breaching party
		Cost avoided = (expected to spend – actually spent)
· – Loss avoided by non breaching party
		Loss avoided = duty to mitigate, amount deducted b/c haven’t been harmed
2. Expectation Damages: putting party in position they would have been in had the contract been performed
a. Value of what is bargained for
i. Not specific performance in employment k b/c would be indentured servitude
b. Real estate k
i. If B breaches, S gets damages measured by difference b/w k price and fair market value
a) Assume market has gone down when buyer breaches (to buy cheaper house)
ii. If S breaches, B gets damages measured by appreciate b/w k price and fair market value
a) Assume market went up and S no longer wants to sell for k price
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