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Include 2-3 lines on Facts at beginning

DO WE HAVE AN ISSUE OF AGENCY?
Agency- person (agent) acts on behalf of another (principle)
Arises from actions- manifestation by principal that agent acts on their behalf
EXPRESS AUHTORITY- principal has instructed agent to take a particular action which law sees as act of principal itself. 
IMPLIED AUTHORITY- authority is not expressly given but is within normal duties of agent. 
He has authority for normal business K (Plowman)
APPARENT AUHTORITY- when seen by reasonable 3rd party- it s words or actions of agent would lead 3rd party to believe agent had authority
Liability- Principal bound if:
1) Principal does or says something that could lead agent to believe he should act
2) Agent had no authority but principal later approves actions

WHAT LAW GOVERNS?
Whether a particular transaction is governed by the UCC or CL hinges on predominant purpose of the transaction.

Predominant Factor Test (Coakley Factors):
Language of the K
Nature of the business of the supplier
Intrinsic worth of materials

Gravelmen of harm test (hybrid K)`- what is source of harm? 
This is what determines what governs
If goods- UCC applies only to that part 

Any K not governed by UCC is governed by the Common Law (CL)

DO WE HAVE AN OFFER?
Is there a valid offer?
R2nd §24- manifestation of intent to be bound
Language of offer (ex: I am going to do X, I think this is good deal let me know if you will accept/ Language of commitment)
Specific terms
Specific offeree
Writing
Past dealings/relationship between the parties
Formal context

Has offer been terminated?
Must accept within specific time period or if none reasonable time
Revocation: words or conduct of the offeror terminating the offer
Effective when received by offeree
An option K is a promise which meets the requirements for the formation of a K and limits the promisor’s power to revoke

Irrevocable Offer:
R2nd §25 Option K (definition)- Promisor promises to keep an offer open for consideration
We are looing for a promise of irrevocability 

FOR OPTION K WE NEED:
Words of irrevocability (“open for 30 days”)
Consideration (promise to keep offer open for 30 days, 2nd promise made in exchange for irrevocability) 
If act is something he already does in normal course of business then no consideration

When is an Option K binding?
R2nd § 87 Option K
Offer is binding as Option K if:
1) It is in writing & signed by offeror
2) Recites consideration
3) Proposes exchange- fair terms w/in reasonable time
OR IF MADE IRREVOCABLE BY STATUE
(2) An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance or as an option K to extent necessary to avoid injustice 
(Promise to keep offer open so long as she relied to her detriment to keep promise open)
Mostly applied in construction contract
EXCEPT when bid has clear statement of revocability + bid shopping + no bid chopping
87 (2) only makes offer irrevocable (tries to enforce promise of irrevocability- still need acceptance)
CLASSICAL RULE- no requirement for offeror until performance is complete (Plowman v. Pattenberg)

R2nd §45- Option K created by Part Performance
Where offer invites an offeree to accept by rendering performance an option K is formed when offeree TENDERS or BEGINS performance
Performance creates Option K

Has offer been rejected? 
Rejection- words or conduct of the offeree rejecting the offer
Rejection effective when received by offeror

R2nd § 59- C/O acts as rejection
Reply to offer which is conditional on assent to other terms is a C/O
Termination by Law
When death or insanity of either party
Destruction of subject matter of the K

DO WE HAVE ACCCEPTANCE?
Words
Conduct
Exception

R2nd §50- acceptance is defined as manifestation of assent to the terms of the offer (nod, handshake, “I Agree”)
Acceptance can be either express by using words or implied by using conduct. 
In manner invited/ required by offer
Can be by performance
Requires that offeree complete every act
R2nd §58- Mirror Image Rule
MUST comply with exact requirements of offer

R2nd §36- termination of power of acceptance
OFFER CAN BE TERMINATED BY
Rejection or C/O
Lapse of time revocation by offeror
Death/incapacity
Non occurrence any condition of acceptance in offer

R2nd §68- Rejection
1) An offeree’s power of acceptance is terminated by his rejection of the offer, unless the offeror has manifested a contrary intention
2) Manifestation of intention not to accept an offer is a rejection unless the offeree manifests an intention to take it under further advisement.

R2nd §69- silence ≠ acceptance
Where an offeree fails to reply to an offer, his or her silence operates as an acceptance in the following cases
1) Where the offeree takes the benefit of the services & knows offeror will expect compensation
2) Where the offeror either says or implies that there is no need to respond
3) Where there were previous dealings in which silence was acceptance
R2nd § 63: MAILBOX RULE- Acceptance effective upon dispatch
EXCEPTION: offeror opts out & rejection sent first 
EXCEPTION: acceptance under an option K is not operative until received by the offeror. 

Methods of acceptance:
Unilateral K= performance
Bilateral K= promise or performance

R2nd §86: Promise for Benefit Received
(1) A promise made in recognition of a benefit previously received by the promisor is binding to extent to prevent injustice
(2) A promise is not binding under subsection (1)
(A) If the promise conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched or
(B) To the extent that its value is disproportionate to benefit

WHAT ARE TERMS OF K?
Must be what was in offer (or else C/O)

R2nd §39: Counter – Offer
1) a C/O is an offer made by an offeree to his offeror relating ot the same matter as the original offer and proposing as subsisted bargain differing form that proposed by the original offer
2) An offeree’s power of acceptance is terminated by his making of a CO unless the offeror has manifested a contrary intention or unless the CO manifests a contrary intention of the offeree.

R2nd §40: Time when Rejection or CO Terminates the Power of Acceptance
Rejection or CO by mail or telegram doesn’t terminate power of acceptance until received by the offeror
BUT limits the power so that a letter or telegram of acceptance started after the sending of an otherwise effective rejection or CO is only a CO unless the acceptance is received by the offeror before he receives the rejection or CO

R2nd §43: Indirect Communication of Revocation 
An offeree’s power of acceptance is terminated when the offeror takes a definite action inconsistent with an intention to enter into the proposed K and the offeree acquires reliable information to that effect.

R2nd §50: Acceptance of Offer Defined; Acceptance by Performance; Acceptance by Promise 
Acceptance of an offer is a manifestation of assent to the terms thereof made by the offeree in a manner invited or required by the offer
Acceptance by performance requires that at least part of what the offer requests be performed or tendered an includes acceptance by a performance which operates as a return promise
Acceptance by a promise requires that the offeree complete every act essential to the making of the promise.

R2nd §60: Acceptance of offer 
If an offer prescribe the place, time or manner of acceptance its terms in this respect must be complied with in order to create a K. IF an offer merely suggest a permitted place, time or manner of acceptance, another method of acceptance is not precluded. 


MODIFICATION OF TERMS
Additional consideration needed (C/O)

R2nd §89:
· A promise modifying a duty under a K not fully performed on either side is binding:
· (a) if the modification is fair and equitable in view of circumstances no anticipated by the parties when the K was made; or
· (b) to the extent provided by statue; or
· (c) to the extent that justice requires enforcement in view of material change of position n reliance on the promise 

DO WE HAVE CONSIDERATION?
R2nd §71: performance or return promise must be bargained for
Bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise
Performance= 
Act
Forbearance
Creation, modification or destruction of legal relation

LOOK FOR:
Reciprocity
Promise for a promise
Promise for performance 

Performance/Return Promise may be given to promisor or to some other person. 
Detriment to promisee or legal benefit to promisor 

R2nd §73: Performance of Legal Duty 
Performance of a legal duty owed to a promisor which is neither doubtful nor the subject of honest dispute is not consideration; but a similar performance is consideration if it differs form what was required by the duty in any way. 


R2nd §79: Courts do not weigh adequacy of consideration (Batsakis v. Demotsis)

NOT CONSIDERATION
Past services (Plowman v. Indian Refining)
Promise to make a gift (Dougherty v. Salt)
Recital of consideration (Berryman v. Kmoch)
EXCEPTIONS:
Written promise to pay time-barred debt
New or different consideration promised
Promise ratifying a voidable obligation 
Compromise of honest dispute
Unforeseen circumstances
Classical Rule- Court looked at benefit to one party or detriment to another (Hamer v. Sidway- nephew)



Is there a substitute for Consideration?

PROMISSORY ESTOPPEL
R2nd §90 Promise Reasonably Inducing action or Forbearance
1) Promise which promisor should reasonably expect to induce action
2) Forbearance n the part of the promisee
3) Induces such action or forbearance
4) Binding if necessary to avoid unjust
90(2)- Charitable subscription or marriage settlement is binding under 90(1) without proof that promise induce action or forbearance  

Promissory Estoppel
Promissory estoppel serves as a “consideration substitute” in contract law that renders certain promises otherwise lacking in consideration binding and enforceable. 
In such cases, the promisee’s reliance is treated as an independent and sufficient basis for enforcing the promise.
Promissory estoppel can be viewed as a legal device that prohibits promissor from denying existence of a K for lack of consideration

DO WE HAVE ISSUE OF RESTITUTION?
Prevents unjust enrichment
Measure is value of benefit conferred
In order for a promise to be enforced under theory of Restitution:
1) An economic benefit conferred
2) Not conferred gratuitously
3) A subsequent promise made by the recipient of the benefit
4) It would be unjust not to enforce


WHAT ARE THE TERMS?
PERFORMANCE- Good Faith Obligation 
1. R2d 205- Every K imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement 

PAROL EVIDENCE RULE
1. When terms in a writing are intended to be a final expression of agreement new evidence not admissible
a. If writing is final , then no additional evidence admissible
b. If writing is complete, 
c. If writing is partial,
d. Merger Clauses- clauses that clearly state the K is meant to be final

2. R2nd 144 (PER)
a. 1) binding, integrated agreement discharges prior agreements to the extend that is inconsistent with them
b. 2) A binding completely integrated agreement discharges prior agreements to the extent that they are within its scope.
c. 3) An integrated agreement that is not binding or that is voidable and avoided does not discharge a prior agreement. 
i. BUT an integrated agreement, even though not binding, may be effective to render inoperative a term, which would have been a part of the agreement if it had not been integrated. 

3. R2nd 214 (PER EXCEPTIONS)
a. Agreements and negotiations prior to or contemporaneous with the adoption of a writing are admissible in evidence to establish:
i. a) that the writing is or is not an integrated agreement
ii. b) that the integrated agreement (if any) is completely or partially integrated
iii. c) meaning of the writing
iv. d) illegality, fraud, duress, mistake, lack of consideration, or other invalidating cause 
v. e) ground for granting or denying rescission, reformation, specific performance, or other remedy

4. R2nd 215 (Contradicting Terms)
a. Where there is a binding agreement either completely or partially integration prior evidence is not admissible to contradict an express term

5. R2nd 216 (Consistent Additional Terms)
a. 1) evidence of consistent additional term is admissible to supplement an integrated agreement unless the court finds that the agreement was completely integrated
b. 2) an agreement is not complete integrated if the writing omits a consistent additional term which is either:
i. a) agreed to for separate consideration 
ii. b) such a term as in the circumstances might naturally be omitted form the writing. 

6. R2nd 217 (Integrated Agreement subject to oral condition) 
a. Where the parties to a written agreement agree orally that performance of the agreement is subject to the occurrence of stated condition, the agreement is not integrated with respect to the oral condition. 

ISSUE OF INTERPRETATION?


HAS OBLIGATION TO PERFORM BEEN TRIGGERED?
EXPRESS CONDITIONS

R2nd 84 (Promise to Perform a duty in spite of non-occurrence of a condition) 
· (1) Except as stated in subsection (2) a promise to perform all or part of a conditional duty under an antecedent contract in spite of the non-occurrence of the condition is binding whether the promise is made before or after the time for the condition to occur, unless 
·  (a) occurrence of the condition was material part of the agreed exchange for the performance of the duty and the promisee was under no duty that it occur; or
· (b) uncertainty of the occurrence of the condition was an element of the risk assumed by the promisor
· (2) If such a promise is made before the time for the occurrence of the condition has expired and the condition is within the control of the promisee or a beneficiary, the promisor can make his duty again subject to the condition by notifying the promisee or beneficiary of his intention to do so if
· (a) the notification is received while there is still a reasonable time to cause the condition to occur under the antecedent terms or an extension given by the promisor; and
· (b) reinstatement of the requirement of the condition is not unjust because of a material change of position by the promisee or beneficiary; and
· (c) The promise is not binding apart from the rule state in (1)

R2nd 227 (Standards of Preference with Regard to Conditions)
(1) In resolving doubts as whether an event is made a condition of an obligor’s duty, an interpretation is preferred that will reduce the obligee’s risk of forfeiture, unless the event is within the obligee’s control or the circumstances indicate that he has assumed the risk.
(2) Unless the K is of type under which only one party generally undertakes duties, when it is doubtful whether
(a) duty is imposed on an oblige that an even occur, or
(b) event is made a condition of the obligor’s duty, or
(c) event is made a condition of the obligor’s duty and a duty is imposed on the oblige that the event occur, the first interpretation is preferred if the event is within the obligee’s control
(3) In case of doubt, an interpretation under which an event is a condition of an obligor’s duty is preferred over an interpretation under which the non-occurrence of the event is a ground for discharge of that duty after it has become a duty to perform. 

R2nd 229 (Excuse of condition to avoid forfeiture)
To extent that non-occurrence of condition would cause disproportionate forfeiture, a court may excuse the non-occurrence of that condition unless the occurrence was a material part of the agreed exchange. 


CONSTRUCTIVE CONDITIONS 

R2nd 240 (Doctrine of Divisibility)
· If performance to be exchanged under an exchange of promises can be apportioned into corresponding pairs of part performances so that the parts of each pair are properly regarded as agreed equivalents, a party’s performance of his part of such a  pair has the same effect on the other’s duties to render performance of the agreed equivalent as it would have if only that pair of performances had been promised. 


WAS THERE MODIFICATION OF TERMS?
WARRANTIES?
OTHER PROMISES?

DEFENSES?
STATUTE OF FRAUDS
1. Is the contract at issue one of the types to which the statute of frauds applies?
a.  MY LEGS

	R2d 110- Kinds of K within SOF
	R2d 130- One year provision
A. Executor or Administrator Promises Personally to pay estate debts
a. Promise by executor/administrator to pay the estate’s debts out of his own funds must be in writing
B. Promises to Pay  Debt of another (Suretyship)
a. “Give him the goods and if he does not pay, I will”
C. Promises in Consideration of Marriage
a. Must be offering something of value “if you marry my son, I will give you two the house”
D. Interest in Land
a. Not only agreements for sale of land but also for tenancy
E. One-Year Provision
a. Any promises that by its terms cannot be performed within 1 year is subject to SOF (meaning it has to be in writing)
b. NOT WITHIN SOF “Be my nurse until I recover and I will pay you”- does not need to be in writing since recovery could happen in 1 year
c. Courts treat as could anyone ever perform within 1 year? 
d. EX- employed for lifetime could fulfill if person dies.
e. EX- K lasts for 2 years but can be terminated at any time, is it within SOF? 
f. YES- anyone can terminate any K at any time by breach

2. Is the statute satisfied?
	R2d 131 General requisites of a memorandum
A. evidenced by any writing
B. 2) signed by or on behalf of party to be charged which
C. 3) reasonably identifies subject of K
D. 4) sufficient to indicate that a K has been made or offered
E. 5) states essential terms

	R2d 132 Several Writings
A. Memo. May consist of several writings if one of the writings is signed and other writings indicate they relate to same transaction

	R2d 133 Memorandum not made as such
A. SOF may be satisfied by signed writing not made as a memorandum of a K
B. Except in consideration of marriage

	R2d 134 Signature
A. Sig. to memo. May be any symbol made or adopted with an intention (actual or apparent) to authenticate the writings

3. Are there any exceptions that apply?
	R2d 129 Part Performance
A. Only with land K 
B. K for transfer of land may be enforced despite failure to comply with SOF (aka be in writing)
a. 1) if it established that party seeking enforced
b. 2) in reasonable reliance on the K
c. 3) On continuing assent of the party against whom enforcement is sought 
d. 4) Has so changed his position that
e. 5) Injustice can only be avoided by specific enforcement

	R2d 139 Promissory Estoppel SOF
A. R2nd 139(1):
B. 1) Promise 
C. 2) that promisor should reasonably expect o induce action of forbearance
D. 3) on the part of promisee or 3rd party
E. 4) Which does induce such action or forbearance is enforceable despite SOF if
F. 5) injustice can only be avoided by enforcement of the promise
G. 6) The remedy granted for breach is to be limited as justice requires

H. R2nd 139(2)
a. Whether injustice can be avoided is determined by:
i. 1) availability & adequacy of other remedies (cancellation & restitution)
ii. 2) definite & substantial character of the action or forbearance in relation to remedy sought
iii. 3) the extent to which the action or forbearance corroborates evidence of making of a K (or terms otherwise est. by evidence)
iv. reasonableness of action of forbearance
v. extend to which the action or forbearance was foreseeable by the promisor


MINORITY INCAPACITY?


DURESS?
R2nd 175
R2nd 176

UNDUE INFLUENCE?



MISREPRESENTATION?
R2nd 162
R2nd 164
R2nd 168
R2nd 169

NONDISCLOSURE?

R2nd 161

MISTAKE

R2nd 152 (Mutual Mistake)
R2nd 154 (allocation of the risk)

R2nd 153 (When mistake of 1 party makes a K voidable) 
Material
Only 1 parties mistake
Mistake goes to basic assumption on which party seeking rescission has made K
Enforcement unconscionable
Other person knew of mistake or caused mistake
No risk allocation under 154

RESTRAINTS ON TRADE
R2nd 187
R2nd 188

CHANGED CIRCUMSTANCES

R2nd 261- Impracticability
R2nd 262
R2nd 263- Impossibility
R2nd 265- Frustration

ANTICIPATORY REPUDIATION

R2nd 250
R2nd 251


IF BREACH, WHAT ARE DAMAGES?

Expectation Damages

(Loss in value + other loss) – (cost avoided) – (loss avoided)= Damages

Loss in value=
Other loss=
Cost avoided=
Loss avoided=
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DO WE HAVE AN ISSUE OF AGENCY?
Agency- person (agent) acts on behalf of another (principle)
Arises from actions- manifestation by principal that agent acts on their behalf
EXPRESS AUHTORITY- principal has instructed agent to take a particular action which law sees as act of principal itself. 
IMPLIED AUTHORITY- authority is not expressly given but is within normal duties of agent. 
He has authority for normal business K (Plowman)
APPARENT AUHTORITY- when seen by reasonable 3rd party- it s words or actions of agent would lead 3rd party to believe agent had authority
Liability- Principal bound if:
1) Principal does or says something that could lead agent to believe he should act
2) Agent had no authority but principal later approves actions

Include 2-3 lines on Facts at beginning

UCC Article 2:
Whether a particular transaction is governed by the UCC or CL hinges on predominant purpose of the transaction. 

1)Predominant Factor Test: (Coakley Factors) Majority of Courts
Language of the K
Nature of the business of the supplier
Price allocation between goods & services
Primary purpose of K

2) Gravelmen of harm test- what is source of harm? 
This is what determines what governs
If goods- UCC applies only to that part the K
If service is harm- then CL to that part of the K

IS THERE A SALE OF GOODS?
Goods- 2-105 (all things movable other than money, investment securities, and things in action includes unborn animals, growing crops & things that can be severed from realty)
UCC does not apply to say of money/bank loan (money is not a good)
SALE- 2-106 (passing of title from the seller to the buyer for a price)

IS THERE AN OFFER?
Refer to CL for OFFER R2nd 24 (manifestation of willingness to enter into bargain)

DO WE HAVE IRREOVCABLE OFFER?
 UCC 2-205 (FIRM OFFER)

By a merchant to buy or sell goods, in signed writing, which by its terms gives assurances that it is irrevocable for lack of consideration during the time state or if no time is stated then for reasonable time NOT exceeding 3 months

By a Merchant
UCC 2-104- Defines merchant (deals in goods or holds himself out as having expertise or knowledge)
To buy or sell goods
UCC 2-105- All things movable other than money, actions, investments
Including unborn young of animals, crops
UCC 2-106: passing of title from seller to buyer for price
In signed writing
UCC 1-201- signature/any symbol with intention to adopt or accept a writing
UCC also says you can take into account trade usage/custom
Which by its terms gives assurance that it is irrevocable for lack of consideration during the time stated or if no time is stated then for a reasonable time NOT EXCEEDING 3 MONTHS 
1) Time stated in offer or
2) Reasonable time (Not longer than 3 months)
Based on perishability, seasonable, market value

BUT IN NO EVENT LONGER THAN 3 MONTHS (HOW DO WE ANALYZE THIS?)
1) 3 months max regardless of agreement
2) 3 month limit only if parties are silent as to deadline
3) If beyond 3 months, then need consideration

What happens after time period expires?
1) Offer dissolves power of acceptance terminates
2) Offer becomes revocable, offeree may accept before revocation

Form supplied by the offeree must be separately signed by the offeror. 
BUT If offer is so short it may not need a signature on separate signed 

2-205(2) acceptance & breach occur at same time (A orders oranges and you send apples). 

DO WE HAVE ACCCEPTANCE?
Acceptance that adds terms to the offer is valid 
Method of acceptance= reasonable means

UCC 2-206- Acceptance
We need to have mirror-image terms if not then move to UCC 2-207
1) Unless otherwise indicted by language or circumstances:
A) Offer Invites acceptance in any manner or reasonable medium
B) Offer to buy goods shall be construed as inviting acceptance either by (i) prompt promise to ship or (ii) current shipment
Shipment of non-conforming goods ≠acceptance 
If seller seasonably notifies the buyer that shipment is an accommodation (this is C/O)
a) If no notification= acceptance + breach
2) IF beginning performance is reasonable acceptance
AND
If offeror not notified in a reasonable time (that there is acceptance)
THEN
 Offer has lapsed

2-207- Acceptance + Additional Terms 
Is there an offer?- go to 1-103 to define offer by R2nd §24.

Yes offer then do we have acceptance
If same terms- then we have K 

If additional or different terms exist between the Offer and Acceptance, then UCC 2-207 determines terms
If a definite & seasonable expression of acceptance was given
definite= enough terms in acceptance are consistent with offer to know that seller intended to accept
Custom can also help establish a K
seasonable= set within a reasonable time after receipt of offer
Goods will tell (are they perishable goods)
If NO definite & seasonable expression of acceptance then
Was there performance?
If NO- then no K
If YES- then K exists under 2-207 (3)
3 approaches
If YES, definite & seasonable expression of acceptance was given THEN
 A) Was acceptance expressly conditional on terms (ie “ I will only accept based on these terms”)?
1) EXPRESS ASSENT- Offer says YES I accept terms
Then we have K based on these terms
2) NO EXPRESS ASSENT- 
I) IF no performance
Then no K
II) If we have performance
Then we have K based on conduct
2-207 (3)
a) Terms parties agreed on in writing
b) Terms agreed on otherwise
c) Terms filled in by UCC
B) Acceptance NOT expressly conditional on terms (we have K but must determine the terms)
 1) Are they different terms? (3 jurisdictional approaches on how to treat different terms).
1) Offeror’s terms control
2) Treat different terms as different terms
3) Knockout Rule- gap fillers come in to fill 
2) Are terms additional? 

2-104/Merchant: means a person who deals in goods of the kind or otherwise by his occupation holds himself out as having knowledge 

I) If non merchants (2-104)
Then not in K unless assent. 
If assent, offeror’s terms control.
II) If they are both merchants (2-104)-
Do they materially alt. K?
YES- then 2-207 (2)(b)-
Then not in K unless assent
If no assent, offeror’s terms control
NO- then 2-207 (a), (c)
A) If offer expressly limits; OR
C) Objection is timely
THEN ADDITIONAL TERMS NOT IN K

Between merchants, additional terms become part of the K unless:
1) they materially alter the K, 
2) the offer objects, or 
3) the offer is limited to its terms

How do you figure out if they materially alter?
Surprise Test- whether non-assenting party knew or should have known
Trade usage, industry custom, course of dealings
Hardship Test- do additional terms cause you hardship
1) would it cause substantial economic harm to non-assenting party
2) allocation of harm is shifted from party that would normally be liable
Any time you are asking something that is different than expectation then there may be material alteration

ALWAYS MATERIALLY ALTER:
Warranty
Indemnification
Mandatory Arbitration 

Trigger Questions
(1) Is there definite & seasonable expression of acceptance?
IF YES then we have K and move to 2-207 to define terms
(1) Is acceptance expressly conditional on assent?
(2) Are they additional or conflicting terms?
If additional then between merchants?
If yes then do are they materially alter terms? 
If yes then terms are out?
(3) Conduct by both parties which establishes conduct is sufficient
The terms of the particular K consist of these terms on which the writings of the parties agree + gap fillers

IS THERE CONSIDERATION?
UCC 1-103: Refer to CL
R2nd §71- bargained for exchange/ promise for a promise

WHAT ARE TERMS OF K?
Article 2- “Gap Fillers” if missing Article 2 provides for:
Price- reasonable at time of delivery
Place of delivery- seller’s business
Assortment- Buyer’s option


UCC 1-103: Supplementary General Principals of Law
If not in UCC then, 1-103 takes us to CL

Electronic Contracting:
Shrinkwrap Terms- product wrapped in plastic and warning on outside of plastic gives seller’s terms 
Purchaser has a period of time to return product or K applies
Brower v. Gateway- shrinkwrap terms governed by 2-207
BUT arbitration terms unreasonable
Clickwrap Terms: Purchaser clicks “I Agree” after terms
Register v. Verio- repeated use of site= agreement to clickwrap terms even if terms come at the end of transaction
Browsewrap Terms: Terms of use on website, use of site=agreement

MISSING TERMS
Formation in General/ Formation by conduct (UCC 2-204)
1. K for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of K.
2. Agreement sufficient to constitute a K for sale may be found even thought he moment of its making is undetermined
3. Even though one or more terms are left open a K for sale doesn’t fail for indefiniteness if the parties have intended o make a K and there is a reasonably certain basis for giving and appropriate remedy.

UCC 2-305 Open Price Term 
1. The parties if they so intend can conclude a K for sale even though the price is not settled. In such a case the price is a reasonable price at the time for delivery if: 
a. Nothing is said as to price; or
b. Price is left to be agreed by parties and they fail to agree; or
c. Price is to be fixed in terms of some agreed market or other standard as set by a 3rd person or agency and it is not set. 
2. Price to be fixed by the seller or by the buyer means a price for him to fix in good faith.
3. When a price left to be fixed otherwise than by agreement of the parties fails to be fixed through fault of one party the other may at his option treat the K as cancelled or himself fix a reasonable price. 
4. Where parties intend not be bound unless the price be fixed or agreed and it is not fixed or agreed there is no K. 
a. In such a case the buyer must return any goods already receive or if unable so to do must pay their reasonable value at the time of delivery and the seller must return any portion of the price paid on account.

PERFORMANCE- 
UCC 2-208 Course of Performance

1. Where K for sale involves repeated occasions for performance by either party with knowledge of the nature of the performance and opportunity for objection to it by the other, any course of performance accepted or acquiesced in without objection shall be relevant to determine the meaning of the agreement. 
2. Express terms of the agreement and any such course of performance as well as any course of dealing and usage of trade shall be construed whenever reasonable as consistent with each other; 
3. Subject to the 2-209 such course of performance shall be relevant to show a waiver or modification of any term inconsistent with such course of performance. 


UCC 2-610 Anticipatory Repudiation

When either party repudiates the K with respect to a performance not yet due, the loss of which will substantially impair the value of the K to the other, the aggrieved party may:

1. For a commercially reasonable time await performance by the repudiating party; or
2. Resort to any remedy for breach, even though he has notified the repudiation party that he would await the latter’s performance and has urged retraction’; and
3. In either case suspend his own performance or proceed in accordance with the provision of this article on the seller’s right to identify goods to the K notwithstanding breach or to salvage unfinished goods.

UCC 2-611 Retraction of Anticipatory Repudiation

1. Until the repudiating party’s next performance is due he can retract his repudiation unless the aggrieved party has since the repudiation cancelled or materially changed his position or otherwise indicated that he considers the repudiation final.

2. Retraction may be by any method which clearly indicates to the aggrieved party that the repudiating party intends to perform, but must include any assurance justifiably demanded under the provisions of this article

3. Retraction reinstates the repudiating party’s rights under the K with due excuse and allowance to the aggrieved party for any delay occasioned by the repudiation.

Good Faith Obligation
4. UCC 2-103- “Good Faith” means honesty in fact and the observance of reasonable commercial standards of fair dealing in the trade

5. UCC 1- 303- Course of Performance:
a. Sequence of conduct between Parties to a particular transaction

6. UCC 1-303- Course of Dealing
a. Sequence of conduct concerning previous transactions between parties to a particular transaction that is fairly regarded as establishing a common basis of understanding 

7. UCC 1-303- Usage of Trade
a. Any practice or method of dealing having such regularity of observance in a place, vocation or trade as to justify an expectation that it will be observed with respect to the transaction in question. 

8. Course of performance> course of dealing > usage of trade

MODIFICATION OF TERMS?
No consideration needed as long as in good faith
Must be in writing if K is for $500 or more

UCC 2-209- Modification, Rescission & waiver

1. Agreement modifying a K within this Article needs no consideration to be binding.
2. Signed agreement which excludes modification or rescission except by a signed writing cannot be otherwise modified or rescinded but except as between merchants such a requirement on a form supplied by the merchant must be separately signed by the other party.
3. IGNORE
4. Although an attempt at modification or rescission does not satisfy the requirements of (2) can operate as a waiver. 
5. A party who has made a waiver affecting an executor portion of the K may retract the waiver by reasonable notification received by the other party that strict performance will be required of any term waived, unless the retraction would be unjust in view of a material change of position in reliance on the waiver.

UCC 2-309- Absence of Specific Time; Notice of Termination

1. The time for shipment or delivery or any other action under a K if not provided in this Article or agreed upon shall be reasonable time
2. Where the K provides for successive performances but is indefinite in duration it is valid for a reasonable time but unless otherwise agreed may be terminated at any time by either party
3. Termination of a K by one party, except on the happening of an agreed event, requires that reasonable notification be received by the other party and an agreement dispensing with notification is invalid of its operation would be unconscionable.

UCC 2615- Excuse by failure of Presupposed Conditions

Except so far as a seller may have assumed a greater obligation and subject to the preceding section on substituted performance:
1. Delay in delivery or non-delivery in whole or in part by a seller who complies with paragraphs (b) and (c) is not a breach of his duty under a K for sale if performance as agreed has been made impracticable by the occurrence of a contingency the non-occurrence of which was a basic assumption on which the K was made or by compliance in good faith with any applicable foreign or domestic governmental regulation or order whether or not it later proves to be invalid.
2. Where the cause mentioned in paragraph (a) affect only a part of the seller’s capacity performance, he must allocate production and deliveries among his customers but may at his position include regular customers not then under K as well as his own requirements for further manufacture. He may so allocate in any manner, which is fair and reasonable.
3. The seller must notify the buyer seasonably that there will be delay or non-delivery and when allocation is required under paragraph (b), of the estimate quota thus made available for the buyer.

IMPLIED TERMS
Implied in Fact Terms (Wood v. Lucy)
Implied in Law Terms (Leibel v. Raynor)

WARRANTIES
Express 
UCC 2-313
· 1) Express warranties by the seller to the immediate buyer are created as follows
· a) Any affirmation of fact or promise made by the seller which relates to the goods and becomes part of the basis of the bargain creates an express warranty that the goods shall conform to the affirmation or promise
· b) any description of the goods which is made part of the basis of the bargain creates an express warranty that the goods will conform to description
· c) Any sample of model that is part of basis of the bargain creates an express warranty that the whole of the goods shall conform to the sample or model.
· 2) Not necessary to creation of express warranty that the seller use formal words such as warrant or guarantee or that the seller have a specific intention to make a warranty- BUT affirmation merely of the value of the goods or a statement purporting to be merely the seller’s opinion or commendation of the goods does not create a warranty.

Implied
Merchantability (UCC 2-314)
· 1) Unless excluded or modified, a warranty that the goods shall be merchantable is implied in a K for their sale if the seller is a merchant with respect to goods of that kind. (includes serving foods)
· 2) Goods to be merchantable must be at least such as
· a) passing without objection in the trade under the K description
· b) In case of fungible goods are of fair average quality within the description 
· c) are fit for ordinary purposes for which goods of that description are used
· d) run , w/in the variations permitted by agreement of even kind, quality and quantity within each unit and among all units involved. 
· e) adequately contained, packaged, and labeled as the agreement requires
· f) conform to the promise or affirmations of fact made on the container or label
· 3) Unless excluded or modified other implied warranties may arise form course of dealing or usage of trade

Fitness for a Particular Purpose (UCC 2-315)

· Where the seller at the time of contracting has reason to know any particular purpose for which the goods are required and that the byer is relying on the seller’s skill or judgment to select or furnish suitable goods there is unless excluded or modified under the next section an implied warranty that the gods shall be fit for such purpose. 

Exclusion or Modification of Warranties (UCC 2-316)
· 1) Words or conduct relevant to creation of express warranty & words or conduct tending to negate or limit warranty shall be construed wherever reasonable as consistent with each other
· BUT subject to 2-202 negation or limitation is inoperative to the extent hat such construction is unreasonable 
· 2) Subject to (3) to exclude or modify the implied warranty of merchantability or any part of it, the language must mention merchantability and in case of a writing must be conspicuous and 
· to exclude or modify any implied warranty of fitness the exclusion must be by a writing and conspicuous 
· Language to exclude implied warranties of fitness- “There are no warranties which extend beyond the description on the face hereof”
· 3) Notwithstanding (2):
· a) unless the circumstances indicate otherwise, all implied warranties are excluded by expressions like “as is”, “with all faults”, or other language which in common understand and calls the buyers’ attention to the exclusion of warranties and makes plain that there is no implied warranty. 
· b) when the buyer before entering into the K has examined the goods or the sample or model as fully as he desired or has refused to examine the goods there is no implied warranty with regard to defects which an examination ought in the circumstances to have revealed to him
· c) implied warranty can also be excluded or modified by course of dealing or course of performance or usage of trade
· 4) Remedies for breach of warranty can be limited in accordance with the provisions of this article on liquidation or limitations of damages and on contractual modification of remedy. 

· If you expressly state there is  warranty can’t disclaim it
· Disclaimer may be oral or written
· Must contain the word merchantability
· If written, must be conspicuous

DEFENSES
STATUTE OF FRAUDS
F. UCC 2-201/ SOF- K for sale of goods more than $500 is within SOF (must be in writing)
a. 2-201 (1)= 1) writing, 2) signed by party against whom enforcement is sought, 3) Quantity of goods shown in such writing

b. 2-201 (2)- Between merchants, if 1 party within reasonable time after an oral agreement sends to the other a written confirmation – this is sufficient for SOF- to bind the seller  & recipient if: 1) has reason to know of confirmations contents and 2) does not object in writing within 10 days

c. 2-201(3)- K which does not need to satisfy SOF but is enforceable
i. Specially manufactured
ii. Party admissions in Pleadings
iii. Payment or Delivery of goods
1. If goods are either received and accepted or paid for- K is enforceable without writing
2. Partial Performance as substitute for the required memorandum can validate the K only for the goods which have been accepted or for which payment ahs been made and accepted

A. Writing is sufficient even though it omits or incorrectly states a term
B. BUT not enforceable beyond the quantity of goods shown in writing
C. Noncompliance w/ SOF renders K unenforceable against party being charged
a. Party being charge= party may raise lack of sufficient writing as affirmative defense.
D. Only three requirements as to memorandum:
a. 1) evidence a K for the ale of goods
b. 2) must be signed by party to be charged.
c. 2) must specify a quantity

PAROL EVIDENCE RULE
1. When terms in a writing are intended to be a final expression of agreement new evidence not admissible
a. If writing is final , then no additional evidence admissible
b. If writing is complete, 
c. If writing is partial,
d. Merger Clauses- clauses that clearly state the K is meant to be final

2. UCC 2-202 PER
a. 1) Terms with respect to which confirmatory memoranda of the parties agree or which are otherwise set forth in a writing intended by the parties as a final expression of their agreement, terms therein may not be contradicted by evidence of any prior agreement of a contemporaneous oral agreement but may be explained or supplemented 
i. a) by course of dealing, usage of trade, course of performance 
ii. b) by evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement. 

· Part performance can trump SOF/UCC SOF
· 2201 makes enforcement possible on the basis of very fragmentary notations of terms, authenticated perhaps by only initial or even a printed letterhead
· So long as court is persuaded that writing does indicate K


Anticipatory Repudiation

UCC 2-610

IS THERE A DEFENSE? 
2-302- UNCONSCIONABLE K
1. If court kinds the K or any clause of K to be unconscionable at the time it was made the court may refuse to enforce the K or K clause.
a. The basic test is whether in the light of the general commercial background and commercial needs of the particular trade or case, the clauses involved are so-one sided as to be unconscionable under the circumstances existing at the time of the making of the K.

Anticipatory Repudiation

2-609- Right to adequate assurance of Performance
1. Reasonable ground for insecurity (Buyer/Seller can claim this)
a. Ex: failure to perform
b. Rumors form untrustworthy source to pay or late payments
c. Failure to perform obligations under related similar K
d. What party has been said

2-609- Right to adequate assurance of Performance


DEFENSES TO CONTRACT ENFORCEMENT

UCC 2-613- Mistake

UCC 2-615

UCC 2-209 (2) Enforces NOM (no oral modification)

DAMAGES
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Statute of Frauds
An offer may satisfy SOF
Goal of SOF is to make sure no fraud is occurring
Even a writing denying K can satisfy SOF
Satisfying SOF is a defense against K enforcement
But courts don’t like SOF
Assumes a K is already made (this is a defense)

1) Is K within the statute?
R2nd 110 (SOF)
Executor promise to answer for duty of decedent
Suretyship (promise to pay for debt)
Marriage Provision
1-year provision
Land K
Contract for sales > 500

One- Year Provision
K for life is NOT within statute of frauds because you can die within that one year and K would be performed
K for life does not need to be in writing
BUT fact that K may be terminated within year does not put it outside of statue 

Lease
If lease is for more than 1 year than it needs to be in writing

2)  If within statute- is it satisfied?
R2nd 131
1) a writing (memorandum)
2) signed by party to be charged
3) reasonably identifies subject matter of K
4) is sufficient to indicate a K has been formed or offered
5) States with reasonable certainty that the essential terms are made

R2nd 132 (Several Writings) 
· Memorandum may consist of multiple writings if:
· 1) 1 of the writings is signed by the party to be charged
· 2) the circumstances clearly indicate that multiple writings (signed & unsigned) relate to same transaction
· Docs don’t need to refer to one another specifically, just need to refer to one
· Look at terms
· Are parties the same
· Subject matter
· Are they written around same time 

R2nd 133
· Except for marriage provision
· SOF may be satisfied by a signed writing not made as a memorandum of a K.

R2nd 134
Sig. to a memorandum may be any symbol made or adopted with an intention, actual or apparent, to authenticate the writing as that of the signer. 

3) If not satisfied- then is there an exception (that removes statute as a bar)?

Crabtree- within statute because K could not be performed within a year (meaning it had to be in writing)
There were multiple writings that evidenced this
K itself need not be in writing 
Signature can be any marker to identify/authenticate doc. 

In order to invoke exception of part performance must be seeking specific enforcement
Can’t be seeking monetary damages

R2nd 129 (Part Performance- LAND PROVISION ONLY)
Only with land K
K for transfer of land may be enforced despite failure to comply with SOF (aka not be in writing) if:
1) it’s established that party seeking enforcement 
2) in reasonable reliance on K
3) on continuing  assent of the party against whom enforcement is sought
4) has so changed his position that
5) injustice can only be avoided by specific enforcement

Reliance can be used to get past SOF
BUT reliance always needs to show economic detriment

R2nd 139 (Promissory Estoppel)
1) Promise
2) actual detrimental reliance
3) reliance was reasonably foreseeable
4) unjust not to enforce
Remedy granted for breach is limited as justice requires
R2nd 139(2)
1) availability & adequacy of other remedies
2) definite & substantial character of the action or forbearance in relation to remedy sought
3) extent to which the action or forbearance corroborates evidence f making of a K (or terms otherwise est. by evidence)
4) reasonableness of action or forbearance
5) extent to which the action or forbearance was foreseeable by the promisor 

UCC 2-201 (SOF)
K for sale of goods more than $500 is within SOF 
(1) writing
signed by party against whom enforcement is sought
quantity of goods shown in such writing

(2) between merchants if 1 party within reasonable time after oral agreements sends to other written confirmation- this is sufficient for SOF if 
a) party receiving it has reason to know of confirmations contents and 
b) does not object in writing within 10 days

(3) K which does not need to satisfy SOF but is enforceable
a) specially manufactured goods
b) party admissions in pleadings
c) payment or delivery of goods
If goods are either received and accepted or paid for- K is enforceable without writing. 

Three theories of interpreting language of K
1) Subjective- K. means what the parties intended to mean
Problem is knowing what other intended
If you subjectively meant two different things no meeting of the minds and no K (Peerless)
NOT FOLLOWED BY MODERN K LAW
2) Objective- looks at language & what reasonable person would have thought it meant
Problem is could ignore what both parties intended 
3) Modified Objective- if parties did agree subjectively that will control (even if not what reasonable person would thing) but if parties didn’t agree then goes to objective reasoning.

P. has burden to show that D. knew or had reason to know about meaning. 

Course of Performance
 Refers to way in which parties conduct themselves during transaction

Course of Dealings
Refers to prior transactions/ actions

Trade Usage 
1) Has to establish that practice actually exists
2) Person against whom evidence is introduced is a member of the trade or in a closely related trade
3) If person is new practice must be almost universal; trade is pervasive

Parol Evidence Rule
Procedure rule about what is admissible evidence
Includes both oral & written evidence
Tells a court what evidence can get in
Allowed only when we have a writing & 1 party is trying to get evidence admitted that is not evident in K.
Can be raised by either party when trying to bar admissibility of evidence 
Does not tell us if there is a K or what terms are- all it does is tell you if evidence is admissible or not
Courts do not like so there are exceptions 
If parties intend a writing to be a final & complete expression of their agreement, then evidence of prior or contemporaneous agreement or negotiations is inadmissible to contradict or supplement the writing. 

1) Must be a writing
2) Where parties intended for writing to be final or complete
3) Evidence may not contradict or supplement 

Writing is Final= where terms that are contained in the agreement have been assented to by both parties. 
No longer subject to negotiations
Is writing final? Look to factors:
Signatures 
Labels (draft or final?)
No marks indirectly outstanding questions
Merger clause- statement that says this is final & complete 

Writing is Complete= when all the terms are contained in writing
Is writing complete? Look to factors:
Length of document
Complexity of transaction
Level of detail
Signatures
Merger Clause
Blanks completed by hand/type

A) If writing is complete & final then it is completely integrated 
If completely integrated then nothing gets in
No evidence admissible either to contradict or supplement

B) If writing is final but incomplete, then writing is partially integrated
If partially integrated then you can admit terms that supplement but cannot admit terms that contradict the final terms of the writing

C) If writing is neither final nor complete then it is not integrated
PER doesn’t care evidence in even if it contradicts

Supplemental Term= additional terms outside of the writing
Explanatory Evidence= Parol Evidence that we want to get in to explain

Course of Performance, Trade Usage, Course of Dealing- usually types of Evidence tried to be added in

UCC 2-202
1) Is writing intended by parties to be final and complete expression of agreement (is it completely integrated?)
a) finality 
b) completeness
2) What evidence can court consider in deciding integration? 
Consider all evidence unless it expressly contradicts 
Presence of a merger clause is NOT determinative
Merger Clause- clause that declares K to be complete and final agreement between the parties

Exceptions use to get evidence in:
Invalidity
Reformation
Subsequent agreement

Latent ambiguity- ambiguity not apparent by words alone but visible in light of surrounding circumstances 
R2nd rejects this (so  issues only comes up in states where R2nd isn’t followed)
Ambiguity not required unless contradicts express terms
R2nd 202- says we should always look to circumstances to determine meaning
Rejects plain meaning rule (plain meaning rule- requires court to find words ambiguous)
If you can establish ambiguity then evidence can come in

Reasonable Expectations Doctrine 
Going to govern over non-dickered terms
Allows P. to claim that he is not bound by express language in K.
Non-dickered terms should be interpreted in accordance with the reasonable expectations of non-drafting party, even if the express language of the K contradicts those expectations 
Reasonable Expectations Doctrine applies when:
1) K of adhesion
2) Terms at issue are non-dickered terms
When is doctrine applied?
1) term is bizarre or oppressive 
Oppressive= economic unfairness
2) term eviscerates the non-standard terms agreed to
3) Eliminates the dominant purpose of the transaction 
There is high standard to invoke this
Does not require that K be ambiguous 
Usually invoked only as last resort & difficult to meet

What is K. of adhesion? 
Unequal bargaining power
Standardized terms not negotiated 
Offered on take it or eave it terms, no negotiating 

Implied Terms
Under CL- manufacturer not required to give notice
Under UCC- reasonable notice required
What is reasonable?
Time to recoup investment/ get rid of inventory
Time to get rid of merchandise
What is customary? (trade usage, course of performance, course of dealing)

Implied by law- doesn’t matter what parties intended
Implied by fact- Wood v. Lucy

Good Faith
UCC 1-304 imposes obligations of good faith
R2nd 205- imposes obligations of good faith
Most courts imply good faith in negotiations too
If P. failed to act in GF then may provide D. with affirmative defense 

Warranties

UCC 2-313: Express Warranties
UCC 2-313 (1)
Express warranties by the seller to the immediate buyer are created as follows:
UCC 2-313(A):
1) Affirmation of fact or description of goods or sample or model by the seller- buyer
Affirmation of fact vs. ‘puffery’. You distinguish by:
How capable is the statement of objective determination or measurement?
Writings are more likely to be treated as affirmation
Price
Expertise of parties- more experience buyer, the more we expect her to be able to sort fact from fiction
Context within which statement is made
Terms of art used in particular trade (using term “mint condition” in antique trading)
Brochure is not capable of being affirmation of fact because it is too vague
2) Relates to the goods
3) Becomes part of basis of the bargain

When does affirmation of fact to become part of basis of bargain? 
3 interpretations: 
1) Buyer must have relied on affirmations (burden of showing reliance is on P.)
2) Presumption of reliance (D. has Burden of showing no reliance)
3) Irrefutable presumption of Reliance (everything becomes a part of it)

What if representations are made after the deal?
2-313 (Comment 7) says its in, don’t need consideration or writing

UCC 2-313(B)
Any description of the goods which is made part of the basis of the bargain creates an express warranty that the goods will conform to description

UCC 2-313 (C)
Any sample or model that is part of basis of the bargain creates an express warranty that the whole of the goods shall conform to the sample or model

UCC 2-313 (2)
Not necessary to creation of express warranty that the seller use formal words such as warrant or guarantee or that the seller have a specific intention to make a warranty 
BUT affirmation merely of the value of the goods or a statement purporting to be merely the sellers opinion or commendation of the goods does not create a warranty

UCC 2-314: Implied Warranty of Merchantability
Unless excluded or modified, a warranty that the goods shall be merchantable is implied in a K for their sale if the seller is a merchant with respect to goods of that kind (includes food service)
1) Sale of good
2) By a merchant (2-104)
Is breached when it does not conform with affirmation of fact
Strict liability warranty
Goods are merchantable when:
1) Pass without objection in the trade 
2) Are fit for ordinary purpose for which goods are used

UCC 2-315: Implied warranty of Fitness for Particular Purpose
1) Buyer must have particular purpose, not ordinary purpose
2) Seller must know or have reason to know of particular purpose
3) Buyer must rely on Seller’s skill to select good that satisfied purpose
4) Seller knows or has reason to know of buyer’s reliance. 

Knowledge (1-202)- determined by surrounding circumstances, trade usage, course of performance, course of dealing
If buyer holds himself our as expert, then he may have knowledge- the more specific he is, the more he is determined to have expertise

UCC 2-316: Exclusion or Modification of Warranties
 1) disclaimer may be oral or written
2) To disclaim UCC 2-314 must contain the word merchantability and if written must be conspicuous 
Conspicuous (1-201) reasonable person ought to have noticed it. 
3) to disclaim 2-315 must be in writing & conspicuous

Allows seller to disclaim something but has to do it in particular way
If you expressly state there is warranty, then you can’t disclaim it
Language is effective when seller has breached
In general almost impossible to disclaim an express warranty
· Disclaimer shouldn’t be hidden- clear language that maybe is in bigger type or stands out. 

Warranty of Workman-like Construction:
1) New construction (not houses already built)
2) Original purchaser (but some court’s eliminate privity)
Focuses on manner in which work is performed

Warranty of Habitability:
Focuses on end result expectation that home will not have any major defects

To bring a COA for breach of warranty:
1) Show warranty exists
2) That is has been breached (non-conforming) 
3) Breach caused the damage complained of (no intervening factor)
4) No excuse/disclaimer/defense 
5) Damages
D. may also try to argue that there is no privity
Privity- contact, connection or mutual interest between parties.  Required to have privity in order to enforce the K against other party

PER can also limit seller’s warranty
If words creating warranty are outside integrated K, then PER would bar it
PER can exclude evidence leading to creation of express writing 

PAROL EVIDENCE RULE

1. When terms in a writing are intended to be a final expression of agreement new evidence not admissible
a. If writing is final , then no additional evidence admissible
b. If writing is complete, 
c. If writing is partial,
d. Merger Clauses- clauses that clearly state the K is meant to be final

2. UCC 2-202 PER
a. 1) Terms with respect to which confirmatory memoranda of the parties agree or which are otherwise set forth in a writing intended by the parties as a final expression of their agreement, terms therein may not be contradicted by evidence of any prior agreement of a contemporaneous oral agreement but may be explained or supplemented 
i. a) by course of dealing, usage of trade, course of performance 
ii. b) by evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement. 


IMPLIED TERMS
Factors to determine intention
1) Grant of privilege was exclusive
2) Written Agreement
3) Level of detail


UCC 2-309: Absence of Specific Time
1) the time for shipment or delivery if not provided is reasonable time
2) Whether the K provisions for successive performances but is indefinite in duration it is valid for reasonable time & may be terminated at any time by either party.
3)  Termination of K by one party requires reasonable notification by received by the other party

What is reasonable?
-Time to recoup investment/ get rid of inventory
- Does a lease need to be signed/broken?
-Time to get rid of merchandise
- what does custom/COP/TU/COD say?

Implied by fact= Wood v. Lucy
Implied by law- “we know that this is not what parties intended but it doesn’t matter”

· No duty to bargain in good faith (most courts will imply it)

Satisfaction Clauses:
· Objective- would reasonable person be satisfied with P’s performance
· Subjective- is party measuring performance honestly, in GF, dissatisfied with performance even if dissatisfaction is unreasonable. 

R2nd 288- Prefers objective standard
Court’s don’t like subjective. 

K aren’t going to be enforced if it looks like language is boilerplate
How do you tell if something is boilerplate?
Include additional terms clearly & maybe initial each additional clause. 

Affirmation of talk vs. puffery/sales talk?
How capable is the statement of objective determination or measurement
Writings a more likely to be treated as fact
Price
Expertise of parties
Terms of art used in particular trade
Context within which the statement is made
Brochure is not capable of being affirmation of fact because it is too vague

RESTATEMENT/UCC ________?
Affirmation of fact becomes basis of Bargain when (3 interpretations):
Buyer must have relied on affirmations
Burden of showing reliance is on plaintiff
Presumption of Reliance
Defendant has burden of showing no reliance
Irrebutable presumption of reliance
Everything becomes a part of it.

To bring a COA for breach of warranty:
1) Show warranty exists
2) That is has been breached 
3) Breach caused the damage complained of (no intervening factor)
4) No excuse/disclaimer/defense  (privity)
5) Damages

Caceci
Court implies warranty in construction cases for policy reasons

Warranty of Workman-like Construction
1) New construction (not only houses already built)
2) Original purchaser (but some courts eliminate privity)

Express Conditions:
Condition is even that must occur party “B”s obligation to perform
Created expressly (never implied)
Consequences of having express condition
1) Condition can occur> triggering Party’s obligation perform, if no performance then breach
2) if condition doesn’t occur then parties obligation subject to condition is not triggered.
Failure of condition does not equal breach
EXCEPT: nonoccurrence of condition excused
If excused, then obligation to perform is not discharged & failure to perform may equal breach
Nonoccurrence of condition can be excused by:
1) WAIVER
Party whose performance is conditioned may choose to waive it
Only person who benefits form condition can waive it
If condition is material can only be waived if
1) Consideration (new promise to perform despite…)
2) Reliance
If condition is not material, just need words/action of waiver

2) FORFITURE
Excuse for non-occurence

3) PREVENTION
If 1 party prevents condition form occurring by not doing something or fialign to do something ou need ot do. Can be passive or active

IF there is express condition, then must perform 100% (substantial performance not enough)

Term in K can be:
1) Condition- (“A” doesn’t get damages)
2) Promise- (“B” fails to perform & breach/A can collect damages)
3) Promissory Condition- Both promise & condition

If condition has not occurred:
Seller says that nonoccurrence is not excused
Buyer says it is excused based on waiver
ONLY PARTY WHOSE PERFORMANCE IS CONDITIONED CAN WAIVE

Must waive condition before condition is set to occur (R2nd 84)
BUT can waive after condition ahs not occurred.

Express conditions are NOT promises
Failure to perform is not breach since there is no duty to perform.

Constructive Conditions (Dependent Promises):
Not conditions at all
Promise made by parties in an agreement where promises are not expressly related to one another
Parties have identified promises
Different than express conditions
Constructive because court constructs a relationship between these two promises even though parties have not so stated
Because implied that parties meant to do so.
Failure of one party to pay/perform may impact other parties obligation to perform
If party A’s substantially performs, then party B may be triggered to perform & if he doesn’t then could be liable for damages.
This is different than express conditions.

Performance is substantial where: (& triggers Bs obligation to perform)
1) Cost of remedying cost
2) Purpose of provision
3) Reason for nonperformance 
4) Time is of the essence
5) Aesthetic concerns
6) Good Faith

Assuming substantial performance, how do we measure damages?
Cost of repair/remedying defect (default)
Diminution in Value:
Can only be used when breaching party must have substantially performed breach has to be unintentional

R2nd 240 (Doctrine of Divisibility)
Sometimes in party has no substantial performance, if we can divide performance into unites then can still recover

Total Breach
Non-breaching party’s obligation to perform is discharged may terminate K and recover damages
Non-breaching party may recover both actual & consequential damages
Actual damages= direct
Consequential Damages= things like bills, lost wages from tort injury

Partial Breach
Non-breaching party must perform obligation not discharged but still entitled to damages
Non-breaching party may recover only actual damages

How do you know if breach is total? (R2nd 242)
Whether it is material. (R2nd 241)
How do you if material?  Ct. uses factors based on R2nd.
Impact of further delay 
Will non-breaching party be harmed if we give breached party time to perform
Is time of the essence?

Anticipatory Repudiation

Need clear manifestation to to perform
Definite and unequivocal
Manifestation of unwillingness to perform
Mere proposal to change terms usually not AR
If there is Repudiation- non-repudiating party is discharged from performing and may sue immediately for damages

R2nd 250

R2nd 256
AR nullified by retraction of repudiation 
Can retract if:
1) Non-repudiating party has not relied on repudiation 
2) Non-repudiating party has to yet indicated that is treating the repudiation as final

UCC 2-610
UCC 2-611

Buyers may be insecure if:
Seller says about future performance
Failure to perform implies obligation under this K
Failure to perform implies obligation under related K
Partial deliveries instead of complete
Non-conforming deliveries 


DEFENSE TO K ENFORCEMNT
Can be used affirmatively in order to initiate action to rescind K & obtain restitution (restore status quo)

Minority Incapacity
· Classic K law, role of ct. was to enforce agreement parties had made
· Ct. traditionally believed infants were incapable of protecting themselves. 

Economic Duress
· R2nd 175
· 1) Wrongful or improper threat (see R2nd 176)
· 2) Absence of any reasonable acceptance
· 3) Threat must actually induce the party to make the K.

R2nd 176
Can be immoral
Need not be illegal
Can be based simply on bad faith

Undue Influence
1) Parties seeking to avoid K was unduly susceptible to pressure due to mental, emotional, or physical duress &
2) Excessive pressure applied by the other party to enter into a K
Signs of over persuasion 
Don’t need all 7 factors, just some to evidence excessive pressure

Misrepresentation
R2nd 164
Assent is induced by fraudulent or material misrepresentation (defined by 162) AND
Recipient is justified in relying on the misrepresentations

Nondisclosure
R2nd 161 (duty to disclose)
Failure to disclose constitutes bad faith

Unconscionability
Absence of meaningful choice
Unfair terms
Procedural unconscionability 
Process by which the K was entered into & circumstances surrounding the execution of the agreement
Reasonable opportunity to understand terms
Location of the term at issue in overall doc
Language used/legalese
Terms buried in fine print
Are they high pressure
Unequal baring power
Failure to make clause conspicuous or call attention to clause (font, size, different color)
Captions/Labeling clauses

Substantial Unconscionability
Unfair, oppressive, surprising, imposing, an undue or unanticipated harm.

Must be unconscionable when K entered into, not rendered so by subsequent events
Need both but can be on sliding scale (don’t need in equal parts)
Procedure can outweigh substantive or vice-versa
Unconscionability can render entire K void, or just clause

Restraints on Trade
R2nd 187
R2nd 188
Trade is to be encouraged, how do we figure out when agreement is going to be valid
If its primary purpose to stop someone from making money you cant enforce it
If its ancillary/non-primary purpose of agreement, then ok to allow restrictive covenant. 

For Restrictive Covenant:
1) Must be ancillary incidental to an otherwise valid legitimate K
2) must be reasonable
Must not impose hardship on the covenanter
Must not be injurious to the public
Must be no broader than necessary to serve a legitimate interest of covenatee
Legitimate interest
Board
Duration
Geographic area
Restricted activities 

Mutual Mistake 
R2nd 152
Both parties mistaken
Mistakes must relate to a basic assumption of the parties upon which the K was made
Material Breach
Party seeking relief must not bear the risk (R2nd 154)
Basic assumption of the parties
Goes to quality , intended use, nature of the subject, identity, existence, quantity. 

Allocation of the risk 
R2nd 154
By agreement of parties
Conscious ignorance of facts

If seeking rescission must be possible to restore status quo
Meaning restoring them to position they were in economically before

R2nd 153 (When mistake of 1 party makes a K voidable) 
Material
Only 1 parties mistake
Mistake goes to basic assumption on which party seeking rescission has made K
Enforcement unconscionable
Other person knew of mistake or caused mistake
No risk allocation under 154

Impossibility
Not just that you can’t do this, but that no one can
EX: if K for service & person dies
R2nd 262
Death or incapacity of person necessary for performance
Person must have specific set of skills that can’t use this defense
R2nd 263

Impracticability
R2nd 261- Discharge by supervening impracticability
Performance is impracticable when:
More than mere inconvenience but not quiet impossible
Increased expense by itself is  not enough
Has to be extremely higher amount, close to impossible
War is not enough (you should anticipate war and natural disasters, since they are foreseeable)
R2nd 271- Impracticability as excuse for nonoccurrence of express condition
1) condition must be immaterial
2) forfeiture would otherwise occur if non-occurrence excused

Frustration
R2nd 265: discharge by supervening frutation
1) event occurs after K entered into but before end of performance
2) non-occurrence of event was basic assumption of K
3) the event 
a) substantially frustrates
b) party’s principle purpose
4) Without fault of party seeking avoidance
5) party seeking avoidance has not assumed the risk
a) by agreement of K OR
b) Surrounding circumstances

Really important to identify event!!!
Event must almost complete eviscerate purpose

UCC 2-613

Impracticability vs. Frustration
Difference is minimal
Frustration usually claimed by person who has to pay money
Impracticability usually claimed by ________
(Dying usually doesn’t allow you to claim impracticability/impossibility to pay since your estate can pay)

DAMAGES


Basis of liability
1) Breach of K
2) Promissory Estoppel/Reliance (R2nd 90)
3) Restitution (R2nd 86)

Damages:
1) Expectation
R2nd 347
Loss in value (value of full performance & performance actually rendered)
Value as promised – value in performance = (LIV)

Other Losses
Incidental damages – those incurred after breach due to breach
Consequential Damages
Incidental + Consequential = Other losses

Cost avoidance – Loss avoidance
Cost avoidance= expenditures saved by injured party because of breach
Loss avoidance= resources saved & rescued by injured party
(duty to mitigate doesn’t bar recovery, just reduces damages)

2) Reliance
3) Restitution

Expectation Damages-

(Loss in value + other loss) – (cost avoided) – (loss avoided)= Damages
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Essay Checklist

What are the facts? 
Is there an issue of agency?
Is this a hybrid transaction?
What law governs?

Is there a basis for enforcing this promise?
Is there an offer?
Is there acceptance?
Or a C/O? UCC 2-207?
Issues of revocation?
Is there consideration?
If no, is there Reliance?
Is there issue of restitution? (Material Benefit Rule) 

Has Party “B” performed?

What was she obligated to perform?
Warranties
Implied Term
Good Faith
PER
Was there Modification of terms?

Has party A’s obligation to perform been triggered?
Express Conditions
Constructive Conditions

If obligation to perform & there is no performance- Does A have excuse/defense for failure to perform? Justification for non-performance? (defenses)
SOF?
Minority Incapacity?
Duress or Undue Influence?
Misrepresentation? Nondisclosure?
Unconscionablability?
Mistake?
Changed Circumstances?
Anticipatory Repudiation

If we have K, breach, and no excuse- Are there damages?
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Re-read Note 3 Pg. 267-268

To bring a COA for breach of warranty:
1) Show warranty exists
2) That is has been breached (non-conforming) ?????
3) Breach caused the damage complained of (no intervening factor)

Parole Evidence rule only applies to express terms.


Condition Precedent to Formation
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Condition Subsequent to Formation  (Notes page 67)



Is there basis upon which promise should be enforced?


Traditional K?


Relied on promise to economic detriment & justice requires compensation
(morality argument)


Unjust Enrichment
(not concerned with reliance- just if 1 person benefitted for which other should be compensated)











R2nd §24 Manifestation of willingness to enter into a bargain


R2nd §50
manifestatin of intent to be bound


R2nd §71


Old Test: Detriment to offeree, benefit to offeror


R2nd §69


New test:
Promise for a Promise
bargarined for exchange


Offer


Accceptance


Consideration
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