· Contracts Fall 2017 - Class Outline
· OVERVIEW - WHAT IS A K?
· Promise or set of promises for the breach of which the law gives a remedy, or the performance of which the law in some way recognizes as a duty. Agreement between parties regarding something to be done in the future by one or both parties. Law of contracts is a legal mechanism to protect expectations from private agreements. 
· Agreement: Manifestation of mutual assent (basis of contractual obligation) on the part of 2 or more persons. Offeror is the master of the offer and specifies the way the offer should be accepted. 
· Bargain: Agreement to exchange promises or to exchange a promise for a performance or to exchange performances.
· Bilateral K: Mutual exchange of promises in which 1 party agrees to do something for the other.
· Offeror makes an offer to exchange performances and offeree accepts by making a promise to perform. 
· Unilateral K (few Ks are unilateral): 1 party offers to commit to performance if and only if the other party first accepts by rendering performance. 
· K is formed by the exchange of a promise for a performance. The offeree accepts by actually rendering performance. 
· SIX BIG QUESTIONS
· Big Q1: WHAT LAW APPLIES?
· Common Law/Restatements
· UCC: Uniform state proposal. Enacted state version is law that can modify, codify, or override CL. 
· UCC Article 2 only applies to contracts for the sale of goods (not rentals, not payment for services, etc.) 
· If there are no UCC rules for a particular term, CL fills in gaps where there are no UCC rules (e.g., UCC doesn’t define “offer” - go to CL).
· UCC trumps restatement if rules are different (sometimes rules are the same, sometimes different)
· Mixed/hybrid contracts of goods and services - Predominant Purpose Test:
· Is transaction primarily for the sale of goods? If so, UCC applies; if not, CL/Rst rules apply
· Case Examples of Predominant Purpose Test:
· Princess v. GE (UCC DOES NOT APPLY, K WAS FOR SERVICES) - primarily asked for repairs; gravamen (parts were more expensive than the K, but it was primarily for the services) - complaint was for the service; allegation of breach related to goods part. Princess supplied offer to GE; GE provided a counteroffer, Princess accepted counteroffer through conduct (told GE to go ahead with the repairs). GE’s terms controlled (last shot rule); GE had limitation of liability clause for expectancy damages only, NOT consequential damages. Princess could only recover expectancy damages. 
· Festival Foods - Defendants returned food truck after not making as much income as expected. Transaction was primarily for the goods (movable truck, refrigerator, etc.); sale was for more than $500. D breached contract by returning goods. Agreement was found even though time of formation was indefinite. (Under UCC, time of making the K not important so long as subject matter and quantity is specified). 
· Big Q2: IS THERE AN ENFORCEABLE K?
· Formation (Requires MA (O + A) + C): 
· CL/Rst: Agreement by the parties (usually 2 or more) that something will be done by 1 or more of them in the future. Requires a bargain in which there is a manifestation of mutual assent to the exchange and consideration. 
· UCC: Contract for sale of goods may be made in any manner sufficient to show agreement, including conduct. An agreement sufficient to constitute contract may be found even though moment of making contract is undetermined. Contract does not fail for indefiniteness if terms are left open if parties intended to make a contract and there is reasonably certain basis for appropriate remedy.
· Manifestation of mutual assent: Offer + Acceptance: Most traditional way a contract comes into being, but not the only way. Requires that each party make a promise or begin to render performance. 
· Objective based on manifestation of mutual assent; words and conduct of the parties - reasonable interpretation of the parties’ words and actions; 
· Subjective based on intent of the parties (meeting of the minds)
· Case: Ray v. Eurice (illustrates general rule: importance of objective theory of contractual intent (looking at conduct) as opposed to subjective (looking at people’s minds)). P desired to build a home on their lot. P drafted plan, which was revised into a K by D. P had lawyer add new specifications (counteroffer), which D signed without reading (acceptance of counteroffer). D had a duty to read and D breached contract; Court ruled D had full capacity to read/understand what they were signing and there was no fraud or duress (no defense to enforcement); mistake was unilateral on part of D. Judgment for P. Reversed trial court ruling, which stated there was no meeting of the minds (subjective test - parties had different intentions).
· Skrbina v. Fleming: duty to read; signed contract so can’t bring claim
· OFFER: Reasonably interpreted to invite an acceptance to form an enforceable agreement
· Rest 24 (Basic test): Offer to make a contract construed as inviting acceptance in any manner/medium reasonable under the circumstances
· UCC: Subject matter and quantity are essential; without these, there is no offer
· *If there’s an offer, ask if it was terminated prior to acceptance
· Advertisements: Generally not an offer, but an invitation to make an offer 
· Exceptions to rule that ad is not an offer - invites action w/out further commitment and specifies subject matter and quantity:
· Ad specifies allocation procedure and quantity (Lefkowtiz (fur stole case) - stole for $1, first come first served. First person is a man, doesn’t get stole b/c of sex. Man sues, Court says ad was an offer b/c it specified quantity and process to allocate limited quantity. Enough specificity for an offer; ad invited acceptance.)
· Bait and switch case (Izadi) - duty to read; ad was deliberately designed to mislead; reasonable consumer could be misled by ad. P attempted to buy Ford advertised in D’s ad based on what P believed to be an offer with certain provisions. D did not accept P’s interpretation of ad and refused to sell Ford to P. P brought forward claim. Court ruled that regardless of D’s intention, language of ad could spell out an offer to a reasonable person. D’s ad was also intentionally misleading (bait and switch). 
· Rewards program case (Sateriale): P begins redeeming coupons for merchandise as part of D’s rewards program. D terminates the program prior to initial end date and won’t redeem P’s remaining coupons. Court holds D breached unilateral contract. D argues ad wasn’t an offer; like in Izadi, Court states the ad did constitute an offer - exception to common law rule applies for redeeming coupons for merchandise because no over-acceptance problem and you have to complete performance.  
· YYS Shop Hypo: ad was an offer; invites acceptance by performance, no over-acceptance problem
· Usually not offers:
· Price Quotes: Brown (price quote was not an offer, but invitation to enter offer; purchase order was the offer)
· Form letter: analog of ad
· Reply letter: not an offer; inviting acceptance
· Preliminary negotiations v. offer: Rst. 26: Manifestation of willingness to enter negotiation; not an offer if person to whom it is addressed knows person making it does not intend to make bargain w/out further manifestation of assent. (Examples: price quotes, ads, form letters - don’t invite acceptance)
· Incomplete Offer: Lonergan v. Scolnick (illustrates that is offer is close to being done but not done, NOT an offer; there are still parts to be filled in - shows difference between preliminary negotiations and offer): D wrote a form letter to P re tract of land, who wrote D a letter asking for details re property. D responded and said P needed to act fast. D sold land to another before P wrote back accepting. Appellate court ruled there was no offer, only form letter and letter answering questions & necessity to act fast. Not reasonable to think offeror would make offer to 2 buyers.  
· Just kidding v. offer
· Lucy v. Zehmer case: parties at restaurant; sale of farm for 50K. Intoxication; wasn’t an offer, was a joke. Court stated it was reasonable for buyer to think seller was serious (objective test)
· Harrier jet case (Pepsi): Ad to get people to drink Pepsi. Issue was whether P should’ve known TV commercial was a joke. Objective test: a reasonable person wouldn’t have taken the ad seriously. 
· Termination of Offer:
· Rst. 36: Revocation; rejection; C/O; lapse of time; death of offeror; offeror action inconsistent w/ offer 
· Rst. 59: Purported acceptance w/ varying term = counteroffer which functions as a rejection; depends on offeror’s assent to the new terms
· Revocation of offer: 3rd party notification of offeror’s actions inconsistent w/ offer (Normile - snooze you lose)
· Irrevocable Offers:
· Option contract: contract which is held open and irrevocable for a specified period of time; this provision must be expressly stated in the agreement. Option contracts require MA + C; low requirements → recital of consideration is sufficient, but still need consideration. Acceptance under option K is not operative until received by the offeror.
· UCC Firm Offer 2-205: Offer by merchant in signed writing which gives assurance it will be held open 
· Def. Merchant - party either has knowledge re goods b/c sells goods or gains knowledge of goods thru occupation
· Time period for irrevocability of firm offer - time state (capped at 3 months); if no time stated, reasonable time period (not to exceed 3 months)
· No consideration requirement
· Part Performance where acceptance can ONLY be by performance (unilateral Ks)
· Trad. CL: offeror can freely revoke until complete performance
· Rest. 45 - offeree beginning performance makes offer irrevocable. No acceptance until complete performance.
· Rest. 32: Invitation of promise or performance - unless unambiguous, can accept by either
· Check for defenses to enforcement - undoes formation - renders an otherwise enforceable contract unenforceable (bargaining misconduct)
· Offeree reliance on offer - pre-acceptance reliance (rst. 87(2) - usually applied in general contractor/subcontractor cases)
· 2. ACCEPTANCE:
· Basic Test: Acceptance of an offer is a manifestation of offeree’s assent to be bound/assent to terms of offer
· Offeror is the “master” of the offer, e.g., can specify the mode and manner of acceptance
· Rst.: Manifestation of assent to terms thereof made by offeree in manner invited or required by the offer. 
· Counteroffer - A reply to an offer which purports to accept it but is conditional on offeror’s assent to any terms that vary from the offer is a counteroffer, not an acceptance. Qualified acceptance that changes at least one term of the agreement. Rejection of the original offer and terminates offeree’s power of acceptance. 
· UCC: 2-204: Contract for sale of goods may be made in any manner sufficient to show agreement (mutual assent), including conduct by both parties which recognizes the existence of a contract
· The moment of K formation is not essential to formation of K (moment of K formation may be undetermined and there is still an enforceable K)
· One or more remaining terms does not fail for indefiniteness if parties intended to contract and there is a reasonably certain basis for giving remedy
· 2-206: Offer and Acceptance in Formation of Contract
· Unless otherwise unambiguously indicated by the language/circumstances:
· An offer to make a contract shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances;
· An order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a prompt promise to ship or by the prompt or current shipment of the goods
· Acceptance by Promise or Performance
· CL: if acceptance is only by performance (Unilateral K), acceptance requires COMPLETE performance
· Cook case - accepted by substantial performance (hitting target) and staying till end of year; that initial offer had become irrevocable by the time they changed the terms and said you had to stay until the end of March
· Rst. 32: interp. To allow acceptance by promise or performance
· Rest. 62: if choice, beginning performance = acceptance + promise to complete performance
· UCC 2-206 (1) - liberalizing formation
· 1(a) any form of acceptance that’s reasonable is accepted, unless offeror specifies
· 1(b): offer and acceptance - establishment of mutual assent under UCC
· Seller can choose whether to promise to ship or to ship (perform)
· UCC 2-206(2): When the beginning of a requested performance is a reasonable mode of acceptance, an offeror who is not notified of acceptance w/in a reasonable time may treat the offer as having lapsed before acceptance
· Case Examples of Acceptance:
· Brown v. Hercules (UCC): Brown accepted Hercules’s purchase order by returning their own acknowledgement form. It was not a counteroffer because it did not expressly state the acceptance was conditional on the offeror’s assent to the new terms. It was an acceptance w/ different terms which did not become part of the offer b/c Hercules’s purchase order expressly limited acceptance to the terms of the offer.
· Case Examples of No Acceptance:
· Normile v. Miller (snooze you lose) - highlights importance of acceptance. P wanted to buy home from D and drafted offer of purchase. D returned counteroffer with changed specifications. P held onto counteroffer, thinking property was off market (option contract), but made no rejection/acceptance of counteroffer. D sold house to another P. SC affirmed judgment because D rejected initial offer by providing counteroffer and P never accepted D’s counteroffer - no contract was formed b/c no acceptance. No consideration.  Indirect communication by credible 3rd party terminated Normile’s power of acceptance
· Acceptance varying offer
· Mirror image rule (CL): Purported acceptance w/ varying term is a rejection (counteroffer). If purported acceptance varies in any way from the offer it is not an acceptance, but a counteroffer. Traditional CL is rigid - must perfectly mirror offer or is an acceptance. Need acceptance of counteroffer, or there’s no agreement
· Last shot rule: last party to send forms controls the terms (last shot favors seller); terms of acceptance varying offer control if the counterparty either explicitly accepts the ℅ or accepts the ℅ implicitly through conduct
· Rst. 59: Purported acceptance with additional terms is not an acceptance, but a counteroffer
· Rst. 61: An acceptance which requests a change or addition to the terms of the offer is not thereby invalidated unless the acceptance is made to depend on an assent to the changed or added terms (℅).
· Electronic and “Layered” Contracting (browsewrap, clickwrap, shrinkwrap)
· Conceptualization of K formation:
· Majority approach:
· S = Offeror & B = Offeree
· B’s acceptance = mirror image of S’s offer
· S’s terms are part of agreement (Under Big Q3: What are the terms)
· Minority approach:
· S = Offeree & B = Offeror
· S’s acceptance is not the mirror image of B’s offer; apply 2-207 re terms → If B is a consumer, S’s terms are not in K. If both S and B are merchants, analyze terms thru 2-207
· Cases:
· Shrinkwrap: Purchaser orders a product that comes in a package; purchaser has opportunity to review and duty to read terms and accept/reject the goods; buyer must have actual or constructive (to a reasonable person) notice of how to reject the terms, usually by returning goods by a specified date
· DeFontes v. Dell (shrinkwrap) Plaintiffs bought Dell computers and opted to purchase service contract; they were charged a tax and brought suit because optional service contracts are not taxable. Dell did not reasonably invite acceptance because it was not clear when the consumer was accepting the terms and when they could reject the terms.
· Clickwrap: Purchaser scrolls through terms of agreement and clicks “I agree”; Purchaser has duty to read the terms; Purchaser must have actual or constructive notice of the terms and conditions
· Clicking on the “I agree” button = assent to be bound by terms
· Feldman v. Google (clickwrap): Plaintiff purchased advertising from Google and was charged for “click fraud.” Google won because Plaintiff agreed to the terms and clicked “I Agree” to activate account. 
· Browsewrap: Information made available by internet providers on their websites that user accesses but does not always download; user not required to read the terms
· An inconspicuous link at the bottom of the page, which Buyer would not see even if following purchase prompts, is not assent - no actual or constructive notice
· Hines v. Overstock (browsewrap): Plaintiff purchased a vacuum and returned it and was charged a restocking fee. Defendant did not provide Plaintiff with reasonable notice of terms and conditions on Defendant’s website b/c Plaintiff didn’t see terms even after scrolling to the bottom of the page to complete the purchase.
· Mailbox rule: 
· Offer, Rejection, ℅ effective on receipt. 
· Acceptance effective on dispatch. Acceptance has to be in manner/medium invited by offer. 
· Exception: if offer is an option contract (offeree pays to have offer held open), acceptance is effective upon receipt. Option contracts also require consideration. Recital sufficient to show consideration (presence of recital creates a rebuttable presumption of consideration)
· When offeree sends offeror conflicting responses to offer, mailbox rule tells us what happens. Whichever one gets there first is effective. 
· Incomplete Bargaining: 
· The “Agreement to Agree”
· Indefiniteness Doctrine
· In many cases, a contract may be nearly incomplete (doesn’t express terms governing various potentially important aspects of the parties’ relationship); a dickered term is missing.
· Doctrine of indefiniteness - dickered terms terms not there, at least one dickered term is missing. 
· UCC - could go through if not missing subject matter and quantity terms. Reason they can do price is b/c they can determine how much it would cost.
· CL: parties have to agree on all material terms for there to be an enforceable K
· Rst. 33: agreement not enforceable unless it provides method for determining breach and remedy
· Incomplete agreements may fail to consummate a contract
· Agreement to agree: parties agreed on some terms; specified other terms left for future negotiation. Agreement to agree is not a contract; all terms must be agreed upon for there to be a legally enforceable contract.
· CL Rule: When there is an agreement to agree and a subsequent failure to reach agreement, there is not an enforceable K
· Formal contract contemplated: parties have agreed to major terms of agreement, but have not completed process of executing formal written agreement. 
· Binding under CL b/c parties have to agree to all terms. 
· UCC 2-207 could be if dickered terms match. 
· Majority/CL Rule: When there is an agreement to agree and a subsequent failure to reach agreement, there is no enforceable contract. If there’s a gap, have to figure out what the gap is
· Rst. 33: K formation requires terms of K are reasonably certain - possible to determine whether there has been a breach and if so, appropriate remedy for breach
· Rst. 27: turns on factual question of whether parties intended to be bound when they agreed in principle, or only after formal negotiations
· UCC 2-204: No gap fillers for subject matter of the K or quantity terms of K. Gap fillers supply open terms where the parties to an otherwise enforceable K have not agreed about certain terms. UCC 2-204 is looser re open terms
· UCC 2-305: open price time will not prevent enforcement of K if parties intended to be bound. Court may enforce a reasonable price. If one party has power to fix the price, it must be done in good faith. If parties provide they intend not to be bound unless price is fixed or agreed, no K, Court will not fix a reasonable price.  
· Cases which illustrate incomplete/ambiguous contracts:
· Walker v. Keith (illustrates traditional CL rule - court will not gap fill; agreement to agree is not an enforceable K): P sought adjudication that he effectively exercised option to extend a lease at a fixed rental rate. Relief granted for P at trial court; D appealed. Appellate court held the option provision did not convey certainty sufficient to enforce a contract between the parties because the parties did not agree to a rental rate and there was no method of determining a reasonable rental rate.  An agreement to agree does not fix an enforceable obligation.
· Quake v. American Airlines (LOI - written K contemplated (formal execution not yet complete)):  P sues D for terminating P as general contractor of airport project. Parties composed a letter of intent, after which a formal contract was to be executed. Trial court held cancellation clause was sufficient to show parties agreed not to be bound until finalization of formal contract. P appealed; appellate court find the wording of the intent letter to be ambiguous because could be interpreted to show intent to be bound/intent not to be bound until after a formal K was executed. SC affirmed appellate court’s reasoning → remanded to determine evidence of parties’ intent to be bound/intent not to be bound until formal K was executed. 
· Formal contract contemplated (agreement to major terms; haven’t executed formal agreement) vs. agreement to agree (agreed to some terms; other terms specified in the future) - case where there was no method to agree and no formula for determining the amount (walker v. keith)
· Letter of Intent: (3 possible outcomes)
· (1) LOI is binding, even though formal agreement was never executed
· (2) LOI not binding; no K if anticipated formal writing was never executed (K must state there will be no legally enforceable K until formal writing is executed)
· (3) Agreement to negotiate in good faith in an effort to reach K; LOI is binding only as to promise to bargain in good faith toward the complete formal K
· UCC - dickered terms must be agreed upon (subject matter and quantity terms). Don’t need to have everything in the letter of intent. 
· Be clear about whether party intends to create an enforceable K
· Look for manifestation of intent to be bound
· Letter of intent not necessarily a formal contract contemplated, but is binding if formal contract isn’t executed. 
· Offer and Acceptance in Bilateral Ks (majority of Ks bilateral)
· Bilateral contracts: 
· Definition: agreement marked by an exchange of mutual promises (each party must do something for the other); parties exchange promises of future performance that each party must do something for the other; mutual obligations
· Parties promise to perform in future (executory contract)
· Offeror makes an offer; offeree accepts, rejects, makes a counteroffer, or does nothing
· If can choose, K is bilateral - acceptance invited by promise or performance (ambiguous offer)
· If offeree accepts by promise - bilateral contract. If accepts by beginning performance (which is a promise to complete performance) - still bilateral
· Class Hypo of Bilateral Contract: If you paint my house on Friday, I’ll pay you $K. Offer doesn’t specify, so it doesn’t matter if you accept by promising to paint my house or actually do it. 
· Class Hypo of Bilateral Contract: Bob will pay Cindy $25 if Cindy walks Bob’s dog. Bob made offer to enter bilateral K - asked for promise of performance. Cindy’s return promise is acc. 
· Offer and Acceptance in Unilateral Contracts (very few Ks are unilateral)
· Unilateral contract: 
· Definition: involves exchange of “promise” for “performance”: when one party “offers” to commit to performance if and only if offeree “accepts” by actually rendering performance. Protecting offeree by binding offeror to commit to performance once offeree has begun performance; don’t want them to begin performance only to have offer revoked (classical analysis of unilateral contracts).
· Unilateral K if facts indicate offeror does NOT want a promise, but a performance
· Examples: commissions, bonuses, rewards, prizes, some ads
· CL: can freely revoke offer until offeree completes performance. Completion of performance = acceptance
· Brooklyn Bridge Hypo - Revoke offer prior to crossing the bridge fails under Rst.; works under classical approach. 
· Rst 32: Unless offer unambiguously requires acceptance by performance only (unilateral), offeree can accept by promise or performance
· Rst 62: When offer invites offeree to choose by acceptance by either promise or performance - tendering of invited performance is acceptance and promise to render complete performance; if either party backs out, they’re in breach
· Rst. 45 - applies if unambiguous and acceptance of offer is only by performance; acceptance = complete performance. Offer is irrevocable once offeree begins performance. Beginning performance is not by itself acceptance. To have acceptance, STILL NEED COMPLETE PERFORMANCE.
· Rst. 50: Acceptance by performance requires at least part of what the offer requests includes acceptance by performance, which operates as a return promise.
· Sometimes not clear whether offeree can perform, but offeror wants them to try (e.g., reward cases → I’ll pay you $25 to find my lost pet)
· Class Hypo of Unilateral offer: Bob offers to pay Cindy $25 if she can find his dog. Bob not looking for a promise; unclear if Cindy can perform. Bob looking for a completed performance; Bob won’t pay unless dog is returned. 
· Cases:
· Cook v. Coldwell Banker - rule from case not identical to Rst. 45 (standard for acceptance is higher for 45 - offer irrevocable once begin performance, but no acceptance until performance is complete): D announced bonus program through end of year. P performed. D changed bonus program through end of March. P left in January but had already performed to earn bonus, which D denied b/c P didn’t stay until March. Court ruled for P - she had already performed, manifesting acceptance of initial offer (bonus if stay thru January); offeror was bound once P’s performance had begun. Offer became irrevocable when P completed substantial performance.
· Consideration: 
· Evidentiary function: to show evidence that there was an enforceable K
· Cautionary function: to encourage deliberation before entering K
· Channeling function: to mark or signalize the enforceable promise
· Function types overlap
· CL Test: benefit-detriment test (benefit to promisor, detriment to promisee)
· Did person making promise get something? Did promisee part with something?
· Hamer v. Sidway: Deceased uncle promised P that if he refrained from drinking, tobacco etc. until age 21, he would pay P 5K. P complied. D argued P’s refraining from the acts benefitted P but decedent received no benefit. Court held there was consideration because P’s refraining forced him to part with acts which he was legally allowed to do as part of uncle’s promise; not as much about one party profiting as it is about one party abandoning something in reliance on the promise. Detriment to promisee sufficient for consideration.
· Hypo - refraining from using cocaine would not have satisfied test of case b/c not legally permitted to use cocaine
· Rst. Test: BFE/Quid pro quo: performance is part of “bargained-for exchange” - one party’s performance is the “price” of the other’s; quid pro quo *Start with this test!
· Rst. 71 - performance or return promise must be bargained for to constitute consideration
· Rst. 72: any performance that is bargained for is consideration
· Pennsy v. American Ash  → move towards modernization of benefit-detriment test applied in Hamer v. Sidway: P brought action for damages against D. D supplied substitution aggregates for P’s construction project at NY high school. Aggregates were provided at no cost, but were defective and a hazardous waste and required removal. P was forced to remove the aggregates. Court held there was consideration because D enjoyed benefit to P’s detriment of removing the hazardous waste.
· Distinguish conditional promise: Williston’s tramp - tramp having to walk to the store to buy the coat was a condition of the gratuitous promise, rather than a detriment to the promisee - not consideration
· Distinguish between enforceable promise for which there is consideration and promise to make a gift: Dougherty v. Salt: 8 year old boy given promissory note for 3K from his aunt. The Court held the note was not sufficient evidence for consideration because the note was a voluntary and unenforceable promise of an executory gift and the aunt received no value for the promise. P could not bring forward claim for breach of contract. Recital of consideration was evidence for consideration; created rebuttable presumption there was consideration (default rule). Look at aunt’s testimony - there was no BFE and the promise was unenforceable. 
· Holmesian formula: promise must induce detriment and detriment must induce promise (reciprocal conventional inducement)
· Past Consideration and moral obligation does not equal consideration:
· Plowman v. Indian Refining Co. (Depression era case - past consideration is not consideration): Ps were given contracts by D to pay them, for the rest of their lives, sums equal to half the wages they were paid. No conduct was necessary other than coming to pick up the check. Payments were cut off. Court held there was no authorization of the contract and no consideration because the employees’ services were rendered prior to the agreement’s execution. Pensions were gratuitous. No agreement, and even if there was, no consideration, so no contract. Consistent with Mills v. Wyman (case of adult son who was ill after voyage; father promised to pay Plaintiff who took care of son and didn’t. There was a moral obligation to pay but no legal obligation because there was no consideration). 
· Adequacy of consideration:
· Rst. 79: Courts do not examine adequacy of consideration
· Exceptions:
· Sham/nominal consideration does not equal consideration
· Dohrmann v. Swaney (grossly disproportionate exchange): Decedent signed contract entitling P to property in exchange for his carrying on Decedent’s name through her children. The court held the consideration was grossly inadequate; Decedent did not receive much benefit in exchange for what would have been a great benefit for P. There were also unfair circumstances surrounding the contract’s creation. Case illustrates court used consideration to show contract wasn’t valid. Could’ve used defenses to formation (unconscionability, fraud, etc.). Exception to court not examining adequacy of consideration
· Note: consideration threshold for CL option K is lower
· No consideration is required for UCC firm offer - 2-205
· Effect of recital of consideration: creates rebuttable presumption (must be rebutted by evidence); Doughtery v. Salt
· Illusory Promise: No consideration for a return promise/performance; a promise made in exchange for an illusory promise is not enforceable; requires nothing of the promisor. Duty of good faith converts otherwise illusory promise into consideration. 
· Example: I promise to pay you $100 if i’m in the mood. Made a promise, but it doesn’t bind me to do anything.
· Good faith limits discretion
· Satisfaction clauses: objective and subjective
· Subjective: pay $500 to paint portrait if satisfied w/ portrait - objective standard won’t work, satisfaction would have subjective standard
· Requirements and outputs quantity term - requirements could be 0 if engaging in good faith
· If I say I will sell output and sell 0 because i think i made a bad deal - breach of GF requirement; output requirements must be consistent with duty of good faith** GF gets rid of consideration problem of enforceability for illusory promises
· Ks for exclusive dealing
· Marshall Durbin Food Corp. v. Baker: P was employed by D, who provided contract that, pending an effective trigger date, P was to receive a specified compensation amount for 5 years. D passed away and P resigned, after which he was denied the compensation. The Court held there was not a valid promise b/c P could’ve quit at any time (but enforceable b/c he accepted thru conduct); however, MDF’s promise was illusory b/c Baker was an at will employee, but enforceable b/c promise was contingent on P’s continued employment until triggering event (acceptance by performance), at which time P was to be compensated. P also suffered detriment by not looking for other work; company benefitted from P’s services. There was consideration. Case illustrates acceptance by unilateral contract.
· DEFENSES TO FORMATION - make an otherwise enforceable K UNENFORCEABLE
· Statute of frauds - doctrine to avoid fraud by requiring certain contracts to be in writing
· Rst. types of Ks involved: conveyance in interest of land, executor Ks for decedent’s possessions, marriage Ks, Ks that cannot logically be completed w/in a year- exceptions: part performance (Beaver), promissory estoppel (Rice)
· UCC - types of Ks involved: sale of goods for more than $500; exceptions: merchants’ confirmation exception, goods that have been specially manufactured for the buyer and production has begun, party to be charged admits in pldg/testimony that a K was formed, payment/goods have been accepted and received (part performance defense applies here - Buffalo case)
· Defenses based on misconduct, 
· Defenses based on aspect of agreement that violates public policy, 
· Defenses based on events that took place after the agreement was formed
· Baker - promise was illusory b/c it was at will promise - mean daughters case - was illusory because of preexisting duty (Baker could’ve quit at any time, but accepted thru conduct); Durbin’s promise was illusory b/c Baker could’ve quit, but triggering event was contingent on his continued performance and he accepted thru conduct. Company also enjoyed benefit to his detriment b/c he didn’t look for other work
· (Uber driver hypo - already promised but then try to make me pay more - promising to do the preexisting duty cannot be consideration for the new promise)
· Dig foundation hypo - find 30 ton granite boulder and backhoe loader won’t cut it; more expensive than anticipated. Is modification enforceable? Something needs to happen that alters duty after contract has been entered into. 
· Promissory Estoppel (promise enforced notwithstanding the absence of consideration; may also function broadly to provide a remedy when there’s no enforceable K): Doctrine has 4 elements:
· Promise;
· Reasonably foreseeable that promisee would rely on promise;
· Promisee’s detrimental reliance on promise;
· Injustice can be avoided only by enforcement of the promise
· Relief is measured by extent of promisee’s detrimental reliance
· Cases:
· Harvey v. Dow (promise can be implied through conduct): Harvey built a house on Dows’ property. Harvey argued Dow was to transfer the deed for the property over to her; Dow denied a deed. Court vacated and remanded; the general promise to give land was not specific, but conduct of Dow together w/ general promise may have amounted to reliance on a promise. 
· Katz v. Danny Dare (illustrates PE in commercial context): Katz offered pension by Dare; Dare offered pension to induce Katz’s retirement. Katz returned to work part time; Dare ceased payments. Court held Katz was entitled to unpaid pension b/c he relied on promise of pension when deciding to retire and wasn’t able to work full time after leaving his job. 
· Detrimental reliance does NOT require being worse off, financially or otherwise
· Berryman v. Kmoch (illustrates courts not sympathetic in business context): Plaintiff signed an option agreement prepared by Defendant for sale of real estate. Plaintiff later requested to be released from the option agreement and sold real estate to another. Option contract was not supported by consideration (D confused motive w/ consideration), nor did promissory estoppel apply; Defendant’s acts could not reasonably be expected as a result of extending option promise. Option contract wasn’t enforceable b/c $10 not paid. Lower threshold for option contracts. Recital counts as consideration if not rebutted - rebutted here; $10 was not paid.  
· Defenses to Formation
· Statute of Frauds: Type of legal formality designed to prevent fraud by requiring certain categories of contracts to be reduced to writing. A promisor’s compliance w/ SOF will not by itself make promise enforceable b/c still need consideration. Failure to comply w/ SOF makes promise unenforceable, even if supported by consideration. 
· General Principles
· When SOF is asserted as a defense against enforcement, series of Qs likely to be raised:
· Is K one of the types to which SOF applies so that signed memo is required for enforcement?
· Is SOF satisfied?
· Other factors?
· Cases
· Crabtree v. Arden: P began working for D, who specified P’s pay would increase over 2 6-month terms. This agreement was provided in an unsigned memo and further stated in 2 payroll cards, which were signed. P didn’t receive second price increase and sued. Court stated payroll cards (signed) constituted a memorandum. The unsigned office memo referred to the same transaction as the signed payroll card and D assented to the unsigned memo; there was therefore an enforceable K. 
· Beaver v. Brumlow (illustrates part performance of a K for sale of land as exception to SOF; unequivocally referable test): P made verbal K to sell land for home site to D. P reneged on verbal K after D left employment to work for competitor. Court ruled part performance for sale of land was exception to K because D retained possession of property for years and performed substantial improvement on it. Beavers had a choice; chose remedy of specific performance rather than expectancy damages. 
· Alaska Democratic Party v. Rice (illustrates promissory estoppel exception to SOF): Rice was promised a job as an executive director by Wakefield & Party. After moving to AK, the job never materialized. Court applied Rst. Sec. 139 and held it was reasonable for Rice to rely on Party’s promise, Wakefield made promise with expectation Rice would rely, Rice did rely by moving, and injustice could be avoided only by enforcement of the promise. 
· - take position of property and make permanent, substantial improvements
· Minority: detrimental reliance
· The UCC Sale of Goods Statute of Frauds - MORE THAN $500 
· Exceptions: specially manufactured goods for the buyer
· Payments for goods have been made or accepted; where seller has begun to make manufactured goods for the buyer; cannot be easily marketed to another customer
· Statute of frauds - b/c can’t reasonably sell them
· Cases:
· Buffaloe v. Hart: P sued D after D sold tobacco barns to same party P was going to sell them to. D argued check was not signed by D and was therefore not satisfied under 2-201. Court held check was not sufficient to satisfy written doc under UCC, but P’s part performance took K out of SOF under doctrine of part performance. Hand delivered the check - taking it is considered acceptance
· Avoiding Enforcement: Incapacity, Bargaining Misconduct, Unconscionability, and Public Policy:
· Doctrines examine the competency of the parties to make an agreement, the bargaining process by which an agreement is reached, and the substance of any resulting agreement
· MENTAL INCAPACITY DEFENSE:
· Traditional CL Test: The Cognitive Test: Person incurs only voidable K duties if by reason of mental incapacity they are unable to understand the nature and consequences of the K and the other party has reason to know of this condition
· Newer Rst. Test: The Volitional Test: Whether the party can act in a manner that is reasonable in light of understanding of the deal. If party can’t act in a reasonable manner and the other party has reason to know of this condition, mentally incapable person can only incur voidable K duties
· Exception: if other party does not know of mental incapacity and the K has been performed in part or circumstances have changed, avoidance of K would be unjust and court can grant relief as justice requires
· Unlike minor, mentally incapable person is required to make restoration to the other party unless special circumstances are present 
· Cases:
· Sparrow v. Demonico (defense of mental incapacity to K formation - application of traditional cognitive test and newer volitional test)
· P and D had a dispute over ownership of land. A mediation agreement was met in which Demonicos would sell the property and pay the Sparrows $100K from the sale proceeds. The Demonicos claimed the K was unenforceable because Susan was mentally incapable of making the K at the time of mediation. The Court held it could not be established Susan lacked the capacity to enter a K because while there was lay evidence that Susan’s speech was slurred, there was no medical evidence regarding a diagnosis. There was no medical evidence she was mentally incapacitated at the time of the K; the only evidence was layperson evidence. What if a doctor’s a witness?
· MINORITY INCAPACITY DEFENSE:
· Rule: Ks are voidable at the minor’s option until reasonable period of time has passed after they reach the age of majority
· Traditional CL rule of rescission: Ks entered into by minors are not enforceable. Minor can disaffirm/avoid the K even if there has been full performance and minor can’t return what was received. 
· Rationale for infancy doctrine: minors have a lack of judgment. 
· Minority approach: refund less than full consideration paid in event of rescission - subjects original owner to deduction from minor in purchase price; deduction is for the minor’s use of the good 
· Setoff: reasonable compensation for the use of, depreciation, and willful/negligent damage to the good.  Setoff only applies when certain requirements are met. 
· PPT Setoff Rules (traditional approach):
· No setoff requirement for minor incapacity Ks - minor is NOT required to make restitution for any diminution in value
· Minor can recover the amount actually paid 
· Minor must return goods that minor still possesses
· Setoff (modern approach applied in Dodson)
· Where K is voidable by a minor, minor can recover the amount actually paid - setoff
· Post-injury settlement agreement - THIS IS A K
· Would require a release of the minor’s claims; court must approve the minor’s claim
· Cannot later be disaffirmed based on incapacity defense
· Infancy Doctrine: Exception for Necessaries (items that are required to live - food, clothing, shelter)
· Recovery for counterparty is based on restitution rather than K enforcement
· Vendor’s ignorance of minor’s age is not a defense for the vendor. Minor’s ability to disaffirm K may be restricted if minor engages in tortious conduct such as misrepresentation of age or willful destruction of the goods
· Cases
· Dodson v. Shrader (minority/infancy defense to formation)
· At age 16, Dodson purchased a used pickup truck, which began having mechanical problems, blew up and became inoperable. Dodson requested a refund, but the sellers refused. Dodson asserted defense that his age precluded formation. Issue was whether defense of infancy resulted in non-enforceability of the K and whether dealer was entitled to a setoff for the decline in value b/c of depreciation of the goods. The Court held whether the minor was entitled to a full refund of the money he paid needed to be determined by the trier of fact. 
· DURESS AND UNDUE INFLUENCE - another way for P to raise a defense to an enforceable K: 
· Some Ks should not be legally enforceable b/c of process by which they were made
· Physical compulsion: if a party enters a K solely b/c she has been compelled to do so by the use of physical force, the K is void
· Duress: K made while one party was under physical imprisonment or threat of physical harm - K is unenforceable (ex.: gun to your head - physical compulsion); everything other than physical compulsion is improper threat
· Rst. 175: if party enters K b/c of improper threat (leaves the victim w/ no reasonable alternative but to assent to the deal), K is voidable by the victim. Only the victim has that choice; the counterparty does not have that choice. 
· Improper threat: depends on whether terms of exchange appear fair or unfair
· When terms appear fair, a threat is improper if:
· What is threatened is a crime or tort
· What is threatened is criminal prosecution
· What is threatened is the bad faith use of civil process
· Threat is a breach of the duty of GF and fair dealing
· When terms appear unfair, the threat is improper if:
· Threatened act would harm the recipient and not significantly benefit the other party
· Prior dealing b/w the parties significantly increases the effectiveness of the threat;
· Threatened action is use of power for illegitimate ends
· Types: duress of goods, economic duress
· In economic duress cases, vulnerable party should try to find an alternative source of goods
· Void: as if K never existed; void from the time of formation
· Voidable: enforceable until a party disaffirms the K based on the applicable defense 
· Cases
· Totem Marine Tug & Barge v. Alyeska Pipeline (illustrates economic duress (business compulsion))
· Totem entered K with Alyeska to transport pipeline construction materials from TX to AK. Numerous problems impeded the transportation: the amount of materials to be transported far exceeded Alyeska’s statements. After the vessels arrived in CA, Alyeska terminated K. Totem submitted termination invoices and agreed to a lesser settlement, after which they filed suit to reclaim the original amount in K. Issue was whether settlement K was voidable as a result of economic duress by Alyeska. Totem was entitled to rescind the lesser settlement and recover balance of original K on the grounds of economic duress. Totem would’ve gone bankrupt w/out immediate payment of lower amount; Alyeska was aware of Totem’s difficulties. Threat of non-payment was in bad faith b/c Totem’s debt was acknowledged by Alyeska. 
· Totem Marine Test for Economic Duress (3 elements)
· A wrongful or improper threat
· A lack of reasonable alternatives
· Examples of reasonable alternatives: alternative sources of goods or funds, whether threat was just a minor vexation, whether there was a threat to withhold anything
· Majority rule for financial distress: financial distress does NOT establish lack of reasonable alternatives, UNLESS defendant CAUSED the plaintiff’s financial hardship
· Minority rule for financial distress: D taking advantage of plaintiff’s financial distress is enough to constitute lack of reasonable alternatives
· Actual inducement of the K by the threat: improper threat induces the threatened party to manifest assent to the K
· Undue influence (AKA overpersuasion/unfair persuasion): right to relief under other types of coercion; separate category of bargaining misconduct
· Unfair persuasion - process to reach K is unfair
· What makes an exchange unfair? 
· Unusual circumstances, unfair exchange 
· When MA is induced by undue influence, the K is voidable by the victim
· Features of a K entered into by unfair persuasion:
· Unfair exchange, unusual circumstances, unavailability of independent advice, lack of time for reflection by victim, high degree of susceptibility to persuasion exhibited by the victim
· Cases:
· Odorizzi v. Bloomfield (undue influence; victim was weak)
· Odorizzi was an elementary school teacher who was forced to resign after being arrested on criminal charges of homosexual activity. After the charges were dismissed, Odorizzi sought to reinstate his employment, which the school district refused. Undue influence applied because the exhaustion and emotional turmoil after Odorizzi’s arrest incapacitated him from exercising his judgment. The school board engaged in overpersuasion to get Odorizzi to retire. Odorizzi was weak and unduly susceptible to pressure; expansion of doctrine beyond fiduciary relationship
· MISREPRESENTATION AND NONDISCLOSURE
· Misrepresentation: an assertion of fact that is false/untrue which induces the victim party to manifest assent
· Nondisclosure treated as a misrepresentation; sometimes silence = a misrepresentation
· If no duty to disclose → no defense. If there IS a duty to disclose, a nondisclosure is the same as an assertion of fact that can be false 
· K is voidable if induced by either fraudulent misrepresentation or a material misrepresentation upon which the recipient is justified in relying
· Victim must have justifiably relied on the assertion 
· Statements of opinions normally not factual; however, Rst has broadened category of assertions of facts - mere opinion can be converted to an assertion of fact, making it fraudulent or a misrepresentation 
· Fraud: Plaintiff must show that the defendant:
· Knowingly made false material representations
· With the intent to deceive/defraud the plaintiff
· Those representations caused P to enter the K; and
· P was damaged as a result
· Misrepresentation: an assertion that is not in accord with the facts
· A misrepresentation is material if it would likely induce a reasonable person to manifest assent or maker knows it is likely to induce the recipient to manifest assent. Reasonable person focus is objective. 
· Liability for opinions: a statement of opinion is a misrepresentation of fact if the person giving the opinion misrepresented their state of mind. A statement of opinion can also be actionable if the person giving the opinion stands in a relationship of trust or confidence to the recipient or is an expert on the matters covered by the opinion, or renders the opinion to one who is peculiarly susceptible
· Silence (non-disclosure if D had a duty to disclose) can be a misrepresentation
· Non-disclosing party knows that disclosure of fact is necessary to prevent some previous assertion from being a misrepresentation
· Misrepresentation as to a writing can justify reformation
· K is voidable if party’s manifestation of assent is induced by a fraudulent or material misrepresentation by the other party upon which the P is justified in relying
· A misrepresentation is fraudulent if it is made with the intent to induce the other party to manifest assent and the D knows his assertion is not in accord w/ the facts, does not have confidence in the truth of his assertions, or knows he does not have the basis that he states/implies in the assertion
· Cases
· Syester v. Banta (misrepresentation - you’ll be a world class dancer)
· Syester, an elderly widow, was persuaded to sign up for over 4,000 hours of dance lessons by the Des Moines Arthur Murray Dance Studio. Syester was overcharged and sued for fraudulent representations of dancing instruction. It was sufficient for the jury to find Syester was a victim of a calculated course of misrepresentations.
· Stechschulte v. Jennings (seller had a duty to disclose any material defects)
· Jennings purchased a home in KS. 4 years later, Jennings discovered water leaks and caulked the windows to prevent further leaks (a Band-Aid solution). Jennings sold the house to the Stechschules and lied on the disclosure of condition of property form about the water damage. The Stechschultes sued to rescind the K to purchase the house. Jennings intentionally made false representations of material facts which the Stechschultes relied on to their detriment.  Seller had duty to disclose all material defects which may have affected the value of the property. Signed acknowledgement form by buyer was not a waiver. 
· Park 100 Investors v. Kartes (fraud in execution)
· The Karteses leased space in Park 100 complex. In doing so, they were forced to sign a personal guaranty and were not told that was what they were signing. They refused to affirm that part of the agreement and sold their interest, after which the 3rd party failed to pay. Issue was whether the personal guaranty lease could be rescinded. Park 100 used fraudulent means to procure the signatures of the Karteses on the guaranty. Document put in front of them was not the lease. Parties were not bound by the guaranty they were misled into signing; they acted with ordinary care. 
· UNCONSCIONABILITY: absence of meaningful choice of one of the parties, together with K terms which are unreasonably favorable to the other party (will depend on bargaining power and manner in which K was entered into - bargaining power needs to be grossly unequal)
· Unconscionability is an extraordinary circumstance on which to win a claim - these cases do not represent the general rule.
· Courts developed doctrines that would prevent enforcement where a clause or K was shockingly unfair to the weaker party. 
· Unconscionability has a procedural element and a substantive element (sliding scale)
· Rst 208; UCC 2-302: Court can (1) refuse to enforce the whole K or (2) just the unconscionable clause; or (3) court can reform the term to make it more fair and then enforce it (applies to both Q2 and Q3 - whether K is enforceable and what the terms of the K are) 
· UCC: basic test is whether clauses are so one-sided as to be unconscionable under the circumstances at the time of K formation; principle is one of prevention of oppression and unfair surprise
· Reform - rewrites a term; limits the scope of the unconscionable term
· Limiting: a way of rewriting a term
· Adhesion Ks: Take-it-or-leave-it Ks with provisions that are difficult to understand, long, complicated, lack of choice for the parties, high pressured sales practices, no meaninful choice for weaker party → reminds us of undue influence
· Basic Test: Whether, in light of general commercial background, the clauses are so one-sided as to be unconscionable as to existing circumstances @ time of K. 
· Cases
· Williams v. Walker-Thomas Furniture Co. (court adopts rule of unconscionability; deceptive sales tactics)
· Walker-Thomas operates a furniture store. The terms of each purchase were in a K and stated monthly rental payments were to be made for each item. In the event of a default in payment, Walker could repossess the item. Each new item purchased automatically became subject to a security interest. Once paid off, appellants could take the title. Furniture store retained title until indebtedness was paid off and title was transferred. Add on clause: amounts that were paid did not get allocated to the first purchased items, meaning until the last dollar on last item purchased was paid off, there was no complete payoff on any of the items that were previously purchased. Williams and Thorne each purchased items and defaulted payments, after which Walker sought to repossess the items. The trial court did not lack the power to refuse enforcement to Ks found to be unconscionable, the default was too harsh of a penalty. Where the element of unconscionability is present at time K is made, K should not be enforced. 
· Higgins v. Superior Court of LA County (unconscionable clause)
· The Higgins’ parents passed away, after which they moved in with the Leomitises. Extreme Makeover: Home Edition aired a special on the Higgins and renovated the Leomitis’ home. The siblings were forced to sign an arbitration provision. The Leomitises forced the siblings to move out, after which they filed suit challenging the arbitration provision. The arbitration provision signed by the siblings was unconscionable (lacked meaningful choice for the Higgins family, arbitration provision was inconspicuous, vulnerability of weaker party) and therefore unenforceable. Most adhesion Ks are unenforceable - standardized K drafted by the stronger party on take it or leave it basis (common w/ insurance companies). 
· PUBLIC POLICY (will likely be an MC question; likely won’t be in essay question)
· A K may be unenforceable because the K itself either violates or runs directly contrary to some public policy. Courts can refuse to enforce the K or K terms that are contrary to public policy; courts reluctant to do this and will usually rely on precedent or statute
· 2 Categories:
· Illegal K (example: K for murder for hire; K to commit a crime is unenforceable as against public policy)
· K w/ illegal term (illegal bribes)
· MISTAKE - a belief that is not in accord w/ the facts (Rst 151)
· Mistake: a belief that is not in accord with the facts about some thing or event that had actually occurred or existed at the time the K was entered into and can be ascertained by objective evidence
· Excuses from changes in circumstance that have either occurred or come to light since the original K was made
· Court determines whether mistaken fact was the basis of the bargain
· Court will allocate risk to the party that failed to investigate the matter fully; mistake could’ve been avoided if party exercised reasonable diligence 
· Also Q3: mistake is grounds for reformation of a particular term of the K
· 2 types of mistake: mutual and unilateral
· Mutual: both parties had mistaken beliefs as to a shared basic assumption which is the basis of the bargain
· Unilateral: mistake of 1 party at time K was made as to a basic assumption which is the basis of the bargain
· Rst 152: When Mistake of Both Parties Makes K Voidable: Where a mistake of both parties at time K was made, as to a basic assumption on which the K was made, has a material effect on the agreed exchange of performances, the K is voidable by the adversely affected party unless he bears the risk of mistake in rst 154
· Rst 154: A party bears the risk of mistake when the risk is allocated to him by agreement of parties, he is aware he has only limited knowledge but treats that limited knowledge as sufficient, or the risk is allocated to him by the courts on the grounds it is reasonable in the circumstances to do so
· Rst 153: When Mistake of One Party Makes K Voidable
· K is voidable by adversely affected party when, at time of K formation, a mistake was made as to a basic assumption which has a material effect on the agreed exchange that is adverse to that party, he does not bear the risk of mistake as in 154, and either the effect of mistake makes K enforcement unconscionable, or other party had reason to know of mistake/his fault caused the mistake
· Cases
· DePrince v. Starboard (if K seems too good to be true, it’ll be interpreted against you; unilateral mistake)
· DePrince purchased a 20 carat diamond for only $245K when the actual price was $2 million (miscommunication in email from corporate office led to the mistake aboard the cruise ship). Court held Starboard did not present evidence DePrince induced it into making the pricing mistake. There was also a factual dispute re whether Starboard was inexcusably negligent or failed to act w/ due care. Therefore, Starboard was not entitled to summary judgment. Dismissal was inappropriate b/c there were material issues of fact. 
· Lenawee County v. Messerly (as is clause allocated risk to buyers)
· Plaintiffs purchased a tract of land w/ as is clause (agreed to accept property in its current condition). After the transaction was closed, the Health Board obtained a permanent injunction because the sewage system was defective. Plaintiffs filed suit against the previous owners, claiming failure of consideration, willful concealment, and misrepresentation. The court held plaintiffs should not prevail because the mistake affected the essence of the consideration, so it could not be considered collateral. The parties themselves assigned the risk of loss to the plaintiffs b/c of the as is clause. 
· CHANGED CIRCUMSTANCES: IMPRACTICABILITY, IMPOSSIBILITY, AND FRUSTRATION OF PURPOSE (doctrine applies only if K has not resolved the question in advance)
· IMPOSSIBILITY (no one can perform)
· Supervening event that could not be known at time K was entered into: after formation, something happens that alters the circumstances so fundamentally that one party says, “I’m excused for not performing; my failure to perform is not a breach” - alters deal so fundamentally that adversely affected party is relieved of his obligation to perform the K
· Party’s duty to render performance is discharged (non-performance is not a breach of K; therefore, no remedy is appropriate. DOES NOT SAY A K IS VOIDABLE)
· Classic case: Taylor v. Caldwell - Hall was essential to the K; Caldwell’s duty of performance should be excused b/c of hall burning down; Mineral Park v. Howard - extreme increase in price of extracting gravel justified D’s nonperformance
· IMPRACTICABILITY (excessively burdensome to perform) - a party’s duty to render a K is discharged if, after a K was made, the party’s performance becomes impracticable w/out his fault by occurrence of an event the nonoccurrence of which was a basic assumption on which the K was formed, unless the language of the K indicates the contrary
· Impossibility: cannot perform
· Impracticability: excessively burdensome to perform
· Frustration of purpose: supervening event 
· Performance becomes extremely difficult in a way the parties did not anticipate when the K was entered into
· Courts usually don’t grant relief due to war or natural disaster - parties should’ve taken these contingencies into account
· Parties should allocate the risk to the superior risk bearer
· FRUSTRATION OF PURPOSE (benefit is frustrated): 
· Supervening event destroys/frustrates party’s purpose of entering K; renders counterparty’s performance valueless
· Krell v. Henry (king’s coronation case; parade was cancelled which frustrated the purpose of the hotel room renter)
· Cases (impracticability, impossibility, and frustration of purpose)
· Mel Frank v. Di-Chem (not impossible)
· Di-Chem negotiated with Mel-Frank to lease a storage and distribution facility. Di-Chem was informed they could no longer use the leased premises to store hazardous chemicals, after which Di-Chem vacated the premises and tried to argue impossibility (were really arguing frustration of purpose). Mel Frank sued for unpaid rent; Mel-Frank won because there was insufficient evidence the city’s action deprived Di-Chem of the beneficial enjoyment of the property for other uses (storing non-hazardous chemicals). Purpose would have to be virtually worthless to warrant relief based on doctrine of frustrated purpose.
· Waddy v Riggleman (not impracticable): Plaintiff entered K to purchase land. Defendants’ lawyer did not secure the necessary releases in time, after which Defendants stated they would not proceed with the sale of the land. Plaintiff won because Defendants did not establish that their performance had been rendered impracticable. The releases could have been obtained within a month. 
· MODIFICATION
· Modification of a preexisting executory K: ask if the new promise is the same as the old promise, or if it has changed in some way. 
· Rst 89: A promise modifying a duty under a K not fully performed on either side is binding:
· If the modification is fair and equitable in view of circumstances not anticipated by the parties;
· To the extent provided by the statute;
· To the extent that justice requires enforcement in view of the material change in position in reliance on the promise
· UCC is less hospitable towards modifications (UCC more amenable to modifications)
· Cases:
· Alaska Packers v. Domenico (need new consideration for a K modification w/ duties different than the original K)
· Appellant promised to pay libelants for fishing and boating services. Libelants later demanded a higher amount for their services or they would stop work entirely (Libelants alleged the provided fishing nets were defective). Superintendent substituted the higher amount in the K. Issue: whether K modification seeking to increase wages paid for the same duties as the original K was valid. The superintendent’s K was not supported by consideration (preexisting duty does not count as consideration) because it was based on the libelants’ agreement to render the exact services they were already contracted to render. The libelants arbitrarily broke their obligation. 
· Kelsey-Hayes Co. v. Galtaco (modified K was agreed to under economic duress)
· P (automobile manufacturer) and D entered K in which D was to be the sole source to P of certain types of castings for P’s K w/ Ford. D began experiencing monetary losses and ceased casting production. D offered P a K to keep operating for several months in exchange for a 30% price increase. P failed to pay price increases and filed suit to avoid paying subsequent price increases because the increases were agreed to under duress. Issue: whether modified Ks were entered into under duress. The K was executed under duress because it was induced by D and left P with no other alternative (D was the only source of the castings to P). 
· UCC 2-209
· An agreement modifying a K needs NO CONSIDERATION to be binding (unlike Rst, where new consideration is needed)
· Conflicting views on whether NOM clauses preclude K modifications - NOM clauses must be in writing to be enforceable
· Formality of a writing is required 2-209 (3)
· When 1 party’s claiming a modification - go back to big 6 questions b/c modification is a new K (also need to meet SOF requirements; may need K in writing if costs more than $500)
· If signed writing excludes oral modifications, a signed K w/ an oral modification clause can ONLY BE MODIFIED BY A SIGNED WRITING (GENERAL RULE)
· EXCEPTION: ONLY APPLIES IF K IS B/W MERCHANTS
· SUCH A REQUIREMENT ON A FORM SUPPLIED BY THE MERCHANT MUST BE SEPARATELY SIGNED BY THE OTHER PARTY
· For a NOM clause to bind the counterparty and we’re both merchants, the NOM clause is effective only if the NOM clause is initialed or signed
· Counter-merchant has to separately sign that clause
· Writing is required if SOF applies or binding NOM clause; consideration is not required
· It can operate as a waiver - if a party has a series of things they’re supposed to do under the K and the modification only changes 1 thing, even if the modification is not enforceable, it can preclude the person who’s arguing the formalities aren’t met from complaining about the non-performance of the original obligation.
· Even though the modification itself isn’t enforceable, it can protect the party who didn’t get the formalities taken care of b/c it can act as a counterparty’s right
· (5): a party who makes a waiver can retract it unless the parties change position in reliance on the waiver
· First three parts are about what is/is not a requirement
· NOM clause - need a signed writing
· If it’s b/w merchants and one party drafts the NOM clause, the other party must initial the writing for it to be binding
· 4 and 5 - what happens if the formal requirements of 2 and 3 are not met. Could be unenforceable, but the party who acts on the modification is protected
· Can at any point retract the waiver if the formalities aren’t met
· It’s as if the modification is enforceable until the party affirmatively retracts the waiver
· UCC assumes modifications happen all the time
· Material change in circumstances based on boat waiver hypo - ask whether the attempted modification constituted a waiver of the original rights/duties of K. Party can retract waiver, but not if there’s been a material change in circumstances in reliance on the waiver. 
· Big Q3: WHAT ARE THE TERMS OF THE K?
· UCC 2-207: Varying terms
· 2-207 (Qualified Acceptance/Battle of the Forms) - Varying Terms: Agreement based on forms exchanged; applies to the sale of goods. Purported acceptance w/ a varying term IS an acceptance under UCC unless acceptance is expressly conditioned on other party’s assent to the varying term
· Definite and
· Seasonable acceptance w/ varying term and
· NOT w/in “unless clause” (limitation of liability clause, objection in reasonable amount of time, material alteration (surprise/hardship test))
· Surprise: based on reasonable expectations in light of common practice and usage
· Hardship: unbargained-for-burden on the reasonable expectations of the other party
· Clauses that would materially alter K: 
· A clause negating standard warranties (such as merchantability or fitness for a particular purpose)
· A clause requiring a guaranty of 90% or 100% when usage of trade allows greater leeway
· A clause reserving to the seller the power to cancel upon buyer’s failure to meet invoice when due
· Clause requiring complaints to be made 
· Clauses that would not materially alter K:
· Clause setting forth and enlarging seller’s exemption due to supervening causes beyond his control
· A clause fixing a reasonable time for complaints within customary limits
· A clause providing for interest on overdue invoices when they’re within the range of trade practice
· A clause limiting the right of rejection for defects which fall within customary trade tolerances
· Dickered terms (terms agreed upon) - parties agree to subject matter & quantity (main points) - acknowledgement form terms match those in purchase order. Specific to transaction. Everything else is boilerplate. 
· Boilerplate terms: Varying terms
· Battle of the Forms:
· Buyer has a purchase order form, fields filled in (form, subject matter); purchase order form transmitted to seller; seller sends back form document (acknowledgement form); agreement as to dickered terms but disagreement as to boilerplate terms. Agreement to dickered terms - there’s a contract; will determine if boilerplate terms become part of contract.
· Additional terms - one form addresses an issue but the other says nothing. Add’l terms are not part of the contract, but are add’l proposals (unless both parties merchants unless requirements of 2-207(2) are satisfied (if merchants, add’l terms become part of K unless w/in unless clause)
· Different terms: Provisions in both forms that are in conflict (one says X, other says not X)
· Seller sends form, buyer sends back acknowledgement w/ same dickered terms but varying other terms (counteroffer); seller ships goods - this is an ENFORCEABLE AGREEMENT - buyer accepts by performance thru acceptance of goods
· Battle of Forms - 2 big issues:
· Is there an enforceable K? (Could be based on writing (1) or writing + conduct (3))
· If so, what are the terms? (2-207(2))

· Unless clause - must expressly say acceptance is expressly made conditional on assent to add’l/different terms of acceptance (counteroffer)
· Determining whether different terms are part of K
· Literalist approach (different terms not part of K unless offeror manifests assent to the different terms)
· Knockout rule (terms are knocked out as if not part of K)
· Analyze same way as add’l terms
· 2-207(3): K based on 1 form and conduct
· Case Example: Gottlieb v. Alps: Allegation of breach - Gottlieb supplied non-conforming goods; Alps’s customers complained the devices didn’t function well w/ the substitute fabric. Alps - submitted purchase order to fabric converter. Gottlieb acknowledged the order w/ acknowledgement form that contained limitation of liability clause. Alps never expressly assented to the limitation of liability clause that was in Gottlieb’s acknowledgement form. Substitute fabric not a surprise b/c Alps didn’t warn Gottlieb of the potential repercussions w/ lower quality goods. Only liable for not supplying the right goods (incidental), not for the extra damages (consequential). Case representative of process of escalation that occurs frequently in contract disputes; mediation recommended
· Oral Offer + Oral Acceptance = Oral K
· When 1 party’s WC follows and terms are different: OA controls and WC term is NOT part of the K
· When 1 party’s WC follows and terms are additional:
· B/w merchants: apply 2-207 re add’l terms
· Not b/w merchants: additional WC is not part of the K
· If parties exchange WCs after oral Ks: if WC is different, knock out different terms and apply UCC gap fillers
· The Meaning of the Agreement: Principles of Interpretation and the Parol Evidence Rule
· Interpretation: process by which a court gives meaning to contractual language when the parties attach materially different meanings to that language
· Issues affecting the outcome of contractual disputes can be divided into questions of substance and form (figuring out what the terms of the K are)
· Substance: Actual assent of parties to asserted contract
· Form: expression of agreement in a particular medium and w/ particular indicum of assent
· Subjective (traditional) & objective (modern) approaches:
· Subjective (Raffles) - meeting of the minds test 
· Objective (Holmes & Williston) could result in a meaning that neither party intended. 
· Modified objective (Corbin): ask “Whose meaning controls the interpretation of the K? What was that party’s meaning?
· Rst. 200: Interpretation of a promise or K is the ascertainment of its meaning
· Interpretation: process by which a court gives meaning to contractual language when the parties attach materially different meanings to that language
· Rst. 201 (follows modified objective approach): 
· 201(1): if the parties attach the same meaning to a K term, that meaning prevails
· 201(2): If the parties attach different meanings to a K term, and 1 party knew/had reason to know the other party attached a different meaning to the term, neither party is bound by the other party’s meaning
· 201(3): If parties attach a different meaning to a K term, and neither party knew/had reason to know the other party attached a different meaning to the term, neither party is bound by the other party’s meaning
· Rst 202 (Additional Rules from Rst)
· Unless K manifests a different intention:
· Interpret a term consistent w/ generally prevailing meaning
· Interpret technical terms consistent w/ their technical meaning
· Interpret parties’ manifestations of intention as consistent w/ each other and w/ relevant: course of performance, course of dealing, or usage of trade
· Rst 203: Standards of Preference to Interpret a Term
· Favor an interpretation that gives a reasonable, lawful, and effective meaning to all terms
· Favor specific and exact terms over general language
· Favor separately negotiated or added terms over standardized terms
· Words and other conduct are interpreted in light of all the circumstances; if the principal purpose is ascertainable it is given great weight
· Parties should make meaning of a word clear to avoid ending up in litigation
· Standards of Preference:
· Favor express terms, then course of performance, then course of dealing, then trade usage
· UCC 1-303: Course of performance: Sequence of conduct b/w parties to a specific transaction if K requires repeated performance by a party
· UCC 1-303(b): Course of Dealing: Sequence of conduct b/w parties in previous transactions
· UCC 1-303(b): Trade usage: a practice or method of dealing in a trade or in a certain location, which justifies the expectation it will be followed in the transaction in question. Caveat: Trade usage can override everything else.
· Special rule whether one party is new to trade: When 1 party not a member to the trade, his acceptance of the standard must be made to appear by proving he either had actual knowledge of the usage or the usage was so generally known that the individual knowledge may be inferred
· Principles of Statutory Construction:
· Interpret a word in context, in light of all circumstances
· A general term joined w/ a specific one will be interpreted to include things that are like the specific one
· If specific items are listed w/out general terms, similar specific items are deemed excluded
· If 2 interpretations re validity of K conflict, use interpretation that makes the K valid
· Interpret an ambiguity in a K against the drafter
· Interpret every term by reference to the parts of the transaction as a whole
· Assign weight to a meaning that furthers the principle apparent purpose of the parties
· If 2 terms are inconsistent and 1 is general and the other is specific, interpret the general term as the general rule and the specific term as an exception to the general rule
· Terms inserted in a form control over inconsistent pre-printed terms 
· Prefer an interpretation that favors the public interest
· Doctrine of Reasonable Expectations
· Objectively reasonable expectations given preference (Fertilizer case)
· Ks of Adhesion (generally enforceable):
· Standardized printed form w/ many terms
· Take-it-or-leave-it, nonnegotiable terms
· Imbalance of bargaining power
· Drafter of K has superior bargaining power
· Drafter frequently/routinely enters Ks of the type involved
· Counterparty’s main obligation under the K is to pay money to drafter
· After minimal dickered terms are filled in, the parties sign the document
· Cases:
· Joyner v. Adams: P owned real property and desired to develop the property into an office park. P employed D, who did not complete the lots within the specified time period. P sued; trial court ruled in favor of P. Appellate court reversed and remanded b/c parties intended provisions of amended K (of “developing the property”) to mean different things (P meant for it to be complete development; D meant for the sewage systems to be connected); there was insufficient evidence to conclude whether D knew of P’s intentions regarding the amended K.
· Frigaliment v. B.N.S.: P sued D after D delivered 2.5-3lb chickens to P. P intended provision to mean “young chickens” that were 1-2 lbs, whereas D intended provision to be construed more broadly. Court ruled in favor of D; D’s chickens fell w/in objective meaning of “chicken” and was cited to in dictionary. D also had stronger witness testimony. P did not carry the burden of proof of the more limited meaning of “chicken.” Parol evidence was admissible because it was used to interpret the term. Court also considered commercial realities of the market and course of dealing. 
· Plain Meaning “4 corners” approach (most reject this rule):
· If a K term has a “plain meaning,” the court will not admit extrinsic evidence to interpret the term
· Some courts allows extrinsic objective evidence for latent ambiguity
· Modern approach: PE admissible where the parties reduce K to a writing which in view of its completeness and specificity reasonably appears to be a complete agreement, it is taken to be a complete agreement unless it is established by other evidence that the writing did not constitute a final expression
· C&J Fertilizer v. Allied (illustrates doctrine of reasonable expectations and adhesion Ks): P sued D (P’s insurance company) for not covering P after P’s business was robbed. The insurance policy contained a provision that the robber must leave visible marks on the property. The Court reversed the trial court and employed the rationale of reasonable expectations - the provision regarding marks was inconsistent w/ both a layman and a legal interpretation and is not what P would reasonably expect from an insurance policy. The purpose of the insurance policy was to insure against outside jobs that would result in loss. 
· The Parol Evidence Rule (determines admissibility of evidence at trial): 
· PER bars admissibility of PE to contradict a final writing or add to a final & complete writing. 
· Parole evidence: extrinsic evidence of negotiations (oral or written) that preceded or occurred at the same time as the final writing, but were not incorporated into the final writing
· If the writing is completely integrated (final/complete), PE cannot be admitted to contradict/add to terms of the writing
· Totally integrated writing: final expression of all terms of the K (PER bars admissibility unless an exception applies)
· Partially integrated writing: a writing which was a final expression of at least one of the terms but not a final expression of all of the terms (AKA incompletely integrated writing or a final but incomplete writing) - parol evidence CAN be admitted to add to the K if it does not contradict the writing
· If the parol evidence is consistent and adds a term, it is admissible and the jury can hear it
· If the judge decides the agreement is partially integrated, and parol evidence contradicts the final writing, the evidence is not admissible
· Under Rst: all terms are either contradictory or consistent add’l terms 
· Ask if it’s a term that would naturally be omitted from the writing (consistent add’l term)
· UCC rule more rigid: add’l term is consistent unless the parties “certainly” would have put that term in writing had they agreed to it
· If K contains a merger clause, have burden of proof to show K is NOT fully integrated
· Judge has to make preliminary inquiries to determine if evidence is not admissible as a  matter of law; if it is admissible, the evidence goes before the trier of fact
· 4 corners approach (classical, Willistonian approach): Looks to the face of the writing to determine if the K is complete; considers PE only if there is an ambiguity
· Majority/modern approach: Where the parties reduce a K to writing which reasonably appears to be a complete K, it is taken to be an integrated K (modern approach); judge considers PE to determine admissibility of PE to determine the terms of the K
· Exceptions to PER:
· Evidence used to explain/interpret the writing is admissible
· Evidence of negotiations that followed a written doc is admissible
· Evidence offered to establish the agreement was subject to an oral condition precedent is admissible
· PER does not preclude admissibility of evidence of mistake, fraud/promissory fraud, duress, illegality, lack of consideration
· PER does not preclude admissibility of evidence regarding grounds for granting certain equitable remedies
· PER does not preclude admissibility of evidence offered to establish a “collateral” K b/w the parties
· Cases
· Thompson v. Libby (shows classical Willistonian approach to the integration question): P, owner of logs, entered into K with D wherein P sold the logs to P. P sued D when D refused to pay for the logs. D argued there was an oral warranty re the quality of the logs, which was breached by P. Court ruled in favor of P, stating evidence of oral warranty agreement was not admissible because it varied the terms entered into by the parties in the written K. Court doesn’t see ambiguity in the writing of the K; adopts the traditional “4 corners” approach (look at writing and take it at face value)
· Taylor v. State Farm Insurance (terms of release were ambiguous, so extrinsic evidence was admissible; meets in the middle of the strict and liberalized approaches): P was in a car accident with 2 other vehicles. P was charged with damages in excess of health insurance coverage. P sued State Farm for bad faith for not settling within the policy limit. D argued P signed a release for 15K in exchange for uninsured motor benefits. Supreme Court agreed with trial court; terms of release were ambiguous so extrinsic evidence was allowed (could be interpreted to both include/not include bad faith claim), so extrinsic evidence was admissible to interpret the term (have to be able to point to the term you’re interpreting). Reversed and remanded. (note you can recover both expectancy and punitive damages in insurance Ks for bad faith due to unequal bargaining power
· Sherrodd v. Morrison: P was a subcontractor for COP, who was a subcontractor for D. P was to perform excavation work for construction project. P stated D said there would be 25K cubic yards of excavation. D denied making this statement. P signed K anyway b/c P had already begun work. Excavation project was much larger and P brought suit for greater compensation. Court held verbal K was properly excluded b/c the written K barred verbal modifications; alleged statement directly contradicted the writing. Sherrodd had a duty to examine the property. 
· Riverisland v. Fresno (promissory fraud exception to parol evidence rule; P reasonably relied on the fraud re timeline for repayment of loan): P fell behind on loan payments to D. D stated if P made specified payments, they would not take enforcement action. D filed a notice for default when the loan was not repaid on time. P filed this action after repaying loan, stating D told P the loan would be extended for 2 years. Court held promissory fraud exception to parol evidence rule applied. Sherrodd involved fraud in the inducement (P had a duty to examine the property for excavation). Riverisland involved fraud in the execution
· Nanakuli v. Shell (illustrates trade usage)
· P bought asphalt from D. P brought suit against D after asphalt price increased and D did not price protect P. Court held price protection could be incorporated into K because it was regular enough in its observance to rise to the level of binding usage (trade usage - can rise above all other standards of preference).
· Warranties: 
· Old doctrine meant seller bore no responsibility for the quality of the product he was selling unless he expressly guaranteed or gave a “warranty” to the buyer.
· Express warranties: descriptions of the quality/future performance of goods; forms the basis of the bargain; requires express representation of fact (a mere affirmation is not an express warranty). The factual promise must be part of the “basis of the bargain” (either by reliance, affirmations were made before the sale took place, or seller rebutting the presumption that the statements are part of the basis of the bargain). Have to show the failure of the goods to live up to their representation caused the buyer’s damage. 
· Implied warranty of merchantability: if the seller is a merchant, there is an implied warranty that the goods are of fair average quality and fit for their ordinary purpose; implied-in-law; terms inserted based on an external policy (terms the parties would’ve agreed to). Buyer must show the seller was a merchant, the goods were not merchantable, and the breach caused the buyer’s damages. 
· Implied Warranty of Fitness for a Particular Purpose: Seller had reason to know buyer wanted the goods for a particular purpose and knew the buyer was relying on the seller’s skill & judgment. Buyer must show he had an unusual purpose in mind for the goods, the seller knew of this purpose, had reason to know the buyer was relying on the seller’s skill, the buyer relied, and the goods were not fit for the buyer’s purpose. 
· Cases:
· Bayliner Marine Corp. v. Crow (implied warranty of fitness for a particular purpose): P bought boat that did not go as fast as anticipated - slight difference b/w boat Crow tried out and the one he actually purchased. Disclaimer: the numbers were intended for comparative purposes only. The brochure was too general to create an express warranty. There was no sufficient evidence to support the trial court’s ruling that the manufacturer breached an express warranty and implied warranties of merchantability. There was no evidence from which the trial court could conclude the boat generally was not merchantable as an offshore fishing boat; also no evidence that seller knew of buyer’s particular purpose. Boat fit its ordinary purpose b/c it was fine as a normal fishing boat. Judgment in favor of D. Buyer didn’t carry burden of proof and didn’t tell seller he needed the boat for deep sea fishing. 
· Speight v. Walters Development Co. (covers 3rd party purchasers; Non-UCC implied warranty of skillful construction): After purchasing a home from another party built by D, Ps noticed water damage and mold. Ps sued for breach of implied warranty of workmanlike construction and general negligence of construction against D, the builder of the home. The court ruled in favor of Ps, stating the court extends its common law of implied warranty of workmanlike construction to cover third party purchasers. Cause of action accrued upon discovery of the defect.  
· Disclaimer of Express Warranties
· Express warranties override disclaimers - analyze through UCC 2-207
· Express warranties may be made by marketing materials of a product
· Potential parol evidence rule problem if written K disclaims warranty but P says he was told the boat would go 30 mph (buyer will try to introduce what the seller told him before the purchase)
· Express warranties are NOT implied in law but must be established in fact - high standard
· Disclaimer of Implied Warranties
· Implied warranties can be disclaimed if the buyer is warned by language 
· Courts require the language to be conspicuous
· If seller lets buyer inspect the goods before purchase, buyer has a duty to inspect the goods 
· Implied Warranty of Merchantability:
· The K must mention merchantability;
· If in writing, the disclaimer must be conspicuous
· Implied Warranty of Fitness for a Particular Purpose
· To disclaim implied warranty of fitness for a particular purpose, the disclaimer must be: in writing and conspicuous. 
· Q4: WAS THERE A DUTY TO PERFORM?
· Breach: non-performance of a contractual duty at a time when performance of that duty is due
· Performance is not due if for any reason, non-performance is justified
· Need to ask: (1) whether party’s performance is due, so that failure to perform is a breach, and (2) whether the party’s non-performance is justified.
· Non-performance is justified by:
· Impossibility, impracticability, frustration of purpose
· Modification
· Material/total breach by the other party (partial breach does not justify non-performance)
· AR
· EXPRESS AND CONSTRUCTIVE CONDITIONS
· Express Terms (including an implied-in-fact condition, which is established by the conduct of the parties): performance is not due unless and until some specified event takes place - if so, the performance is said to be conditioned, and the happening of the event is an express condition to the duty of performance. Express conditions must be perfectly satisfied or excused. If express condition is not perfectly satisfied or excused, there’s no duty to perform. If condition is excused, conditional duty becomes unconditional and non-performance is a breach. 
· Excuses for Non-Occurrence of a Condition:
· To avoid forfeiture
· Wrongful prevention
· Waiver or estoppel
· Supervening event
· Enforceable modification
· Ambiguous terms are interpreted as a promise/constructive condition rather than an express condition
· Obligor: party whose duty to perform is conditioned
· Obligee: party to whom the conditioned performance is owed
· Constructive Conditions (aka an implied-in-law condition): terms imposed by the court to do justice that can be satisfied by substantial performance. Have to sequence the performance of the parties. 
· If one party’s performance takes longer than the counterparty’s, then that performance is a constructive condition on the counterparty’s duty (painting porch hypo)
· Perfect Tender Rule: buyer can reject goods that fail to conform to K; can’t reject the goods for no reason. Buyer must act promptly to reject the goods and follow proper procedures. Buyer must offer the seller the opportunity to cure the non-conformity. UCC Ks are NOT subject to the doctrine of substantial performance - the goods must conform exactly to the K.  
· Rst 240 factors are VERY IMPORTANT - divisible performances rule
· Painting 2/10 rooms hypo - could NOT be substantial performance (painting 2/10 rooms not substantial) or think it IS substantial performance if think of it as 10 pairs of performances and painting 2 rooms is substantial satisfaction of 2 of the pairs. 
· Substantial performance satisfies constructive conditions. Piece that wasn’t satisfied is a breach → need to ask if breach was partial or material. If the performance was substantial, the breach was immaterial.
· Choices: express conditions and/or a promise (promissory condition) or both promise and condition at the same time
· Non-occurrence of a condition can be excused - party has a present duty of performance even though an express condition has not occurred 
· Non-occurrence of a condition may be excused due to impossibility, impracticability, or frustration of purpose. Impracticable or impossible elements must be satisfied. 
· Non-occurrence of a condition may also be excused b/c of an enforceable modification 
· Non-occurrence of a condition may be excused to avoid disproportionate forfeiture
· When an express condition fails to occur, the conditional duty never arises and the promisor is justified in not performing
· When the nonoccurrence of the condition is excused, the conditional duty becomes an unconditional one and the promisor’s failure to perform is a breach
· Performance is not due if non-performance is justified (impracticability, impossibility)
· Hypo: mortgage financing to purchase house - duty to purchase house only arises if condition of obtaining mortgage financing is satisfied/excused
· Condition precedent: an event that must occur before the duty to perform arises
· Condition subsequent: on the non-occurrence of a certain event, the duty to perform is discharged
· If duty arose, need to ask whether it was discharged by a supervening event (impracticability, impossibility, frustration of purpose)
· Cases
· enXco v. NSP (express condition: less expensive K had to be complete before commencement of more expensive K): 
· P and D contracted for the construction of a wind energy project. The more expensive project would not commence until the less expensive project was complete (Strict Long Stop date). P did not obtain the requisite permit by the date specified, thus failing to satisfy a condition precedent to the K. NSP terminated the K. NSP did not breach b/c enXco waited too long to obtain the permit. There was an express condition on NSP’s duty to perform under K1 (the express condition was enXco had to obtain the permit). enXco did not perfectly satisfy the express condition, so NSP’s non-performance was justified, duty to perform did not arise, and NSP’s failure to perform was not a breach. Impracticability and impossibility did not apply, it was enXco’s fault they didn’t get the permit on time. Disproportionate forfeiture did not apply. 
· Q5: WAS NON-PERFORMANCE A BREACH/WAS BREACH MATERIAL?
· Breach: Partial, Material, Total
· Breach: non-performance of contractual duty at a time when performance of that duty is due
· If one party breaches, does the counterparty still have to perform? It’ll depend on whether the breach is partial, material, or total
· Partial: party’s duty to perform is NOT discharged. Non-breaching party can recover actual but not future damages
· Material: suspends counterparty’s duty to perform until the breach is cured, but does NOT discharge it. Material breach typically ripens into total breach - failure to perform a significant obligation
· If a constructive condition has been substantially performed, the breach CANNOT be material, only PARTIAL
· Total: Material breach that has not been cured by the expiration of a reasonable period of time; the breach DISCHARGES the counterparty’s duty to perform. Counterparty’s non-performance is not a breach; it is justified. Counterparty can recover both actual and future damages. 
· FIRST QUESTION: DID THE DUTY TO PERFORM ARISE?
· SECOND QUESTION: DID ANYTHING DISCHARGE THE DUTY TO PERFORM (DISCHARGING EVENTS)?
· Cases

· Jacob & Youngs v. Kent (measure of damages was diminution in value, not cost of completion)
· P built a residence for D using the wrong type of pipes specified in the K (express condition to use Reading pipe - Cardozo didn’t want to say this was an express condition b/c then builder would have to rip out walls & replace pipe, so it was construed as a promise). D asked P to redo the work, which would have cost much more than the substitution of the other pipe. P did not perform the work and asked for payment, which D denied. The measure of the allowance was the difference in value of the pipes, not the cost of the replacement, b/c replacing the pipes would’ve been an economic waste. Kent had duty to pay b/c builder substantially performed and use of reading pipe was a constructive condition. Kent’s duty to pay arose and non-performance would be a breach. J&Y only partially breach b/c there was substantial performance. 
· Anticipatory Repudiation: 1 party informs the other they will breach IN THE FUTURE. AR requires clear and unequivocal manifestation of intent not to perform. Breaching party wants to inform counterparty early so they can find a substitute and minimize damages. AR ALSO discharges party’s duty to perform (even though technically not a breach, it’s treated like a total breach). Point of AR is to limit damages.
· If repudiation is not treated as final, breaching party can repudiate AR partway through performance. If party receiving repudiation delays accepting repudiation, there’s a risk → court would find party failed to mitigate loss by not immediately seeking cover (replacement performer)
· Repudiating party must notify other party of retraction before receiving party changes circumstances or treats repudiation as final
· If receiving party has materially changed position by hiring a replacement (treating AR as final), repudiating party cannot retract the repudiation
· Demand of Adequate Assurance
· When there are reasonable grounds for insecurity with respect to 1 party’s performance, the other party may demand adequate assurance. If the party fails to provide adequate assurance in response to the reasonable demand, the failure to provide assurance is treated as a repudiation of the K. 
· Cases
· Truman v. Schupf (Retraction of Anticipatory Repudiation)
· P and D entered K in which D agreed to sell P a parcel of land. The K contained a clause which stated the purchase was contingent upon the buyer obtaining a rezoning permit, which was initially objected to by the public. P sent D a letter stating they would unlikely be able to obtain rezoning and asked to purchase the land for a lesser amount. D was not interested in selling the land for a lower amount (D treated change in price term as a repudiation), after which P wrote another letter they wanted to purchase the land for the initial amount. Ds argued P voided K by not obtaining rezoning in the first place. Issue was whether letter requesting price modification was AR and if it was, whether P validly retracted repudiation. P won because P did not unambiguously repudiate K and even if he did, there was a timely retraction of the repudiation. D did not treat AR as final. 
· Hornell v. Spry (adequate assurance - AZ iced tea case)
· P entered into distributorship deal w/ D for sale of Arizona iced tea drinks in Canada. D failed to remit payments, after which P requested D provide a letter confirming line of credit. D failed to do so and P requested to terminate the K. P had reasonable grounds for insecurity; P was ordered declaratory judgment that K with D was terminated. 
· There was a clear communication of demand for adequate assurance. Until assurance is received, other party can suspend performance. Assurance must be given w/in 30 days max. 
· Failure to provide assurance w/in a reasonable time is a repudiation, which is treated as a total breach. 
· Adequate assurance has to be based on something that happened after the K was formed, some showing that the party was unable to perform after formation of the K
· Big Q6: REMEDIES? 
· General
· Expectancy Damages (default award/typical remedy) - What plaintiff would have had had the contract been enforced; give non breaching party benefit of bargain entered into. Court tries to approximate the result w/ money damages. Even if a party is entitled to expectation damages, they may elect an alternative (reasonable reliance damages, etc.) that are more reasonably certain. 
· Limitations on expectation damages: foreseeability, certainty, mitigation, causation
· Interests Served by Remedies:

· Expectancy: promisee’s interests in having the benefit of the bargain by being put in as good a position as he would’ve been had the K been performed
· Reliance: promisee’s interest in being reimbursed for value loss based on reliance on the K by being put in as good a position as he would’ve been had the K been performed
· Restitution: promisee’s interest in having restored to him any benefit that he conferred on the other party
· Rst. 347: BASIC FORMULA FOR COMPUTING EXPECTATION DAMAGES
· Difference in value + other loss - cost avoided - loss avoided = expectation damages
· Difference in value: direct damages (expectation interest)
· Other Loss: special damages (must be established w/ reasonable certainty)
· Incidental: cost I have to undertake to find another type of performance
· Consequential: damages that ensue from a chain of events
· Cost Avoided: savings on expenditures
· Loss Avoided: duty to mitigate; damages that could’ve been avoided are subtracted from recovery
· Specific Performance (if subject matter of K is unique) - Defendant would have to perform the K duties. This is the extraordinary remedy. Sometimes court will issue negative injunction (party can’t do anything inconsistent w/ performance)
· Real Estate Ks: Expectation damages are measured by the difference b/w the K price and the fair market price at the time of breach (may have to bring in an appraiser to determine the fair market value price)
· If the BUYER breaches in a RE K, seller can recover expectation damages for loss in value if seller can show that at time of breach, FMV of property is LESS than the K price. Seller can also recover consequential damages
· If SELLER breaches, buyer can recover expectation damages for loss in value if buyer can show that at time of breach, FMV is GREATER than K price.
· English Rule: Buyer’s recovery from seller’s breach is limited to restitution (seller returning to the buyer any payments that the buyer made to the seller w/ respect to the property) if the seller acted in good faith
· American Rule (more generous): If seller is in breach of K for sale of real property, buyer’s recovery is determined using the expectation damages formula, regardless of the good faith of the seller
· Real estate Ks often have an express condition on the buyer’s duty to pay, that the buyer can obtain financing for the purchase - look for satisfaction, excuse, or waiver of the express condition
· Construction Ks
· Breach by owner: builder can recover expected net profit of K and unreimbursed expenses for what was built so far at time of breach
· Breach by builder: non-breaching party’s damages can be measured by either cost to complete vs. diminution in value (Jacob & Youngs v. Kent)

· If cost to complete is disproportionate/economic waste, diminution in value will be used
· General rule: use cost-to-complete measure
· Exception: use diminution in value measure (does not apply if breaching party intentionally breached b/c they entered a K that turned out to be a bad deal for them
· Employment Ks
· Breach by employee: employer’s loss in value is measured by the cost of hiring a replacement employee; employee can’t be an “at-will” employee (Like in Marshall-Durbin v. Baker case)
· Restitution
· Restitution rules
· Pre-acceptance Reliance (Liability in Absence of BFE) - can enforce a promise to extent necessary to prevent injustice; equitable concept as opposed to legal concept
· Rst. 87(2) - one situation where offer becomes irrevocable - offer is binding as an option (becomes irrevocable) to extent necessary to avoid injustice if offeror made an offer; offeree relied on offer; pre-acceptance reliance was reasonably foreseeable by offeror, and there was action/forbearance (change of position) by offeree. Apply to GC/SC situations - w/drawal of sub followed by acceptance of GC - see what PE is trying to do. Rule derived from Drennan. 
· Offeree’s Reliance on an Unaccepted Offer as Limitation on Revocability:
· Rst. 35: If an offer is withdrawn before it is accepted, the acceptance is late and does not constitute acceptance (applied in Baird). 
· Rst. 90: (1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee is binding if the (2) promisee detrimentally relied on the promise, (3) it was reasonable for promisee to act/not act in accordance w/ promise, and (4) injustice can be avoided only by inducement of the promise. Applied to remedy injustice. Bid shopping and renegotiating prohibited for contractors.
· In many cases, offeree and offeror do not enter into an enforceable option contract
· When an option contract is not enforced, the offeree may nevertheless delay in accepting the offer on the belief the offeror will hold the offer open. If the offeror attempts to revoke the offer, the offeree may claim that reliance provides a sufficient reason to hold the offeror to his offer
· Cases:
· Drennan (majority view court ruled in favor of general contractor - refinement of Baird rule; illustrates promissory estoppel making offer irrevocable before acceptance): P is a general contractor employed for school project. P received lowest subcontractor bid from D. P selected D for the project and submitted bid with D’s subcontractor bid. P was awarded general contract and D backed out, after which P had to pay more for another subcontractor. P detrimentally relied on D’s offer, making the agreement irrevocable. Case led to imbalance of power in favor of general contractors.
· Baird (offer was w/drawn before acceptance): D obtained an incorrect quote for linoleum and sent the incorrect quote to subcontractors to place bids for a public building construction project. P placed a bid based on the incorrect quote. D withdrew the offer before the bid was placed. There was no enforceable K because D had already withdrawn the offer and the placement of a bid is not an acceptance. Mere use by a general contractor of one particular subcontractor’s bid does not constitute acceptance of that bid. Therefore, a bilateral contract b/w the parties is not formed. 
· Pop’s Cones: P began discussions with D to relocate Pop’s cones to D’s retail space. D kept delaying finalization of the agreement but assured P negotiations were 95% complete and that P should cancel its current lease. D sent P a letter withdrawing its offer. The appellate court reversed the trial court’s judgment summarily dismissing P’s complaint; promissory estoppel applied because P detrimentally relied on D’s promise. Hoffman v. Red Owl - comparable facts - P wanted to enter grocery business and entered negotiations with D; P moved his family, etc. in reliance on promise of business deal with D. D reneged on deal; due to promissory estoppel, P prevailed because he detrimentally relied on D’s promise. 
· Restitution: Liability for Benefits Received: A person who is unjustly enriched at the expense of another is subject to liability in restitution. Modern law of restitution is based on unjust enrichment, which gives rise to the remedy of restitution.
· Two elements for restitutionary recovery:
· Enrichment of one person under circumstances where retention of benefits would be unjust to another person
· Restitution in the absence of a promise: If one party receives a benefit from another, but makes no promise to pay for that benefit - classical contract law would find no basis for imposing promissory obligation
· Implied promises: implied-in-fact contracts, implied-in-law contracts, quasi-contracts
· Distinction between implied-in-fact contracts and restitution claims - depends on whether party receiving the benefit properly requested it
· Unjust enrichment rule (legal fiction relies on implied promise to avoid unjust enrichment): where one renders services of value to another, presumption is the one rendering the services expects to be compensated, and the one to whom the services are rendered intends to pay the same
· Elements for a cause of unjust enrichment:
· P must have conferred a benefit on D
· D must know of benefit
· D must retain the benefit
· The circumstances are such that it would be unjust for D to retain the benefit without paying for it
· Quasi-contracts/contract-implied-in-law: P conferred benefit on D; D had knowledge of benefit; D accepted benefit; and the circumstances are such that it would be inequitable for D to retain benefit without paying for it. Legal fiction; enforced by court to prevent injustice even though mutual assent not met by both parties.
· Class Hypo: World famous plastic surgeon finds unconscious person who had been in an accident; surgeon performs emergency surgery to save appearance. Surgeon sends patient a bill - is there a K? No, b/c no MA + C. However, surgeon can still recover - provided benefit to patient. Professional entitled to reasonable value of services provided, even though there’s no K.
· Cases:
· Credit Bureau v. Pelo: P sued D for refusal to pay a hospital bill after D was hospitalized due to threats of self harm. D argued he was under duress when he signed the hospital release form stating he would be held liable for bill and that he received no benefit from the hospital’s services.  SC affirmed judgment b/c D benefitted from hospitalization. Case illustrates liability under quasi-contract b/c services were rendered to prevent immediate bodily harm while D lacked sufficient judgment to refuse medical attention. Case illustrates restitution for services performed even though recipient did not consent to service (was not of mental capacity to do so). 
· Commerce v. Equity: P (subcontractor) sued D (general contractor) for nonpayment of its services in performing work on an office building. P claimed unjust enrichment on the part of D. Whether D paid the general contractor was not fully litigated, so the case was reversed and remanded to determine whether D paid the general contractor. P needs to exhaust remedies against GC: P needs to show the owner paid GC and then GC didn’t pay SC. 
· Promissory Restitution: Recipient of services makes an express promise to pay for services, but only after the benefits are received. Past consideration and moral obligation are not consideration to make return promise enforceable.
· Exceptions: SOL Hypo: If we enter into a transaction and I’m supposed to repay by certain date and don’t, SOL runs out and can’t bring claim. If you renew the promise, court will enforce it even though there is no NEW quid pro quo. Important that in the past, there was consideration. There must have been a preexisting obligation that became inoperative for the promise to be renewed and become enforceable.
· Classical theory would hold a promise for benefits previously received was not binding b/c the benefits constituted past consideration; some exceptions were recognized
· Promissory restitution cases can be seen as occupying a middle ground between classical contracts and pure restitution cases
· Material benefit rule: if a person receives a material benefit from another, other than gratuitously, a subsequent performance to compensate the person for rendering such benefit is enforceable
· Rest. 86: there has to be a promise. For an unjust enrichment cause of action - whether or not there’s a promise, if someone received a benefit, then unjust enrichment applies and restitution is a remedy. 
· Cases:
· Mills v. Wyman (shows moral obligation is not consideration for benefit previously received): D’s son was cared for by P after son became ill during a return from a voyage at sea. D promised to pay P for the services rendered, which D did not. There was no enforceable agreement b/c there was no consideration; the promise to pay was made after the services were rendered (illustration of classical theory)
· Webb v. McGowin (Material benefit exception to Mills v. Wyman): P was clearing upper floor of lumber company by dropping pine blocks; he saw D was in the way and so P jumped with the block to avoid causing D bodily harm. In doing so, P sustained significant injuries and D agreed to take care of P and pay P for the rest of P’s life. After D’s death, the payments were discontinued. Because there was consideration (P received detriment and D received benefit), there was an enforceable agreement that D was to pay P.  
· Computing the Value of Plaintiff’s Expectation; Restrictions on Expectation Damages: Foreseeability, Certainty, and Causation
· Limitation of foreseeability: damages are not recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the K was made. Damages must follow from or arise naturally from the breach. Foreseeable losses can arise as a result of special circumstances that the party in breach had reason to know
· Hadley v. Baxendale
· Causation Requirement: Restricts the damages to losses that can be causally linked to the breach; causation could be an issue regarding consequential damages; plaintiff must establish they were a consequence of the breach
· Reasonable certainty: burden is on the non-breaching party to prove, by POE, the fact and extent of the loss. Damages are not recoverable for loss beyond an amount the evidence permits to be established w/ reasonable certainty
· K terms can specifically provide for consequential damages (Florafax)
· Limitations on damages: damages are not recoverable for loss that the breaching party did not have reason to foresee as a probable result of the breach when the K was made; loss must follow from the breach, making the loss foreseeable as a result of the breach
· Cases
· American Standard v. Schectman (breach by builder; measure of damage was cost of completion, NOT diminution in value)
· Operator of pig iron manufacturing plant enters K with excavating contractor to convey property on condition contractor removes equipment, demolishes structures, and grades property as specified. Defendant did not properly grade the property b/c it was harder to grade than expected; plaintiffs sold property for less value than if property had been properly graded. Court distinguished this case from Jacob v. Youngs and said grading was not incidental to plaintiffs’ purpose of achieving attractive vacant lot for resale and builder should’ve known what they were getting into; proper measure in this case was cost of completion ($90K), rather than diminution in value ($3K). Judgment for P.
· Restrictions on Expectation Damages: Foreseeability, Certainty, and Causation; Mitigation of Damages: 
· Mitigation of damages: plaintiff may not recover for those injurious consequences of the defendant’s breach that the plaintiff herself could, by reasonable action, have avoided - doctrine of avoidable consequences/duty to mitigate. Mitigation is a limitation on plaintiff’s right to recover damages. 
· Doctrine of avoidable consequences does not apply where both parties have an equal opportunity to mitigate losses - not going to pin it on one party
· Employer/employee hypo - have to mitigate damages; counterintuitive rule to accept reinstatement by breaching employer
· Employee should accept a comparable employment opportunity - can’t be significantly different from the old job
· Comparable Employment Opportunity: Parker/Shirley MacLaine case
· Mitigation in RE Leases:
· Trad. rule: lessor didn’t have duty to mitigate
· Modern trend: lessor has duty to mitigate
· Foreseeability: Ensures damages are consistent w/ what parties reasonably contemplated at time of K (Rst. 351); Hadley v. Baxendale
· Causation: Restrict damages to what can be causally linked; there must be a link b/w the breach and the loss
· Potential issue for consequential damages; the plaintiff must establish the damages were indeed a consequence of the breach 
· Reasonable certainty: damages are not recoverable for loss beyond an amount the evidence permits to be established with reasonable certainty
· Hadley v. Baxendale (damages were not foreseeable; party that stands to lose something should communicate that to the other party)
· Millers’ mill breaks due to defective shaft. Plaintiffs send for a new shaft by way of 3rd party carrier to Defendants. Defendants did not deliver the shaft in a timely manner, resulting in lost profits to plaintiffs due to the broken mill. Court held for Defendants b/c plaintiffs did not communicate special circumstances to Defendants. Millers needed to make it explicitly clear they needed the mill at a certain time, so lost profits of the mill were not foreseeable.
· Rule: Hadley v Baxendale Rule: Damages for breach of K are recoverable only if the damages either (1) arise naturally from the breach or (2) are such as may reasonably be supposed to have been in contemplation of both parties at time they made the K, as probable result of breach of K
· Florafax v. GTE (damages were foreseeable and reasonably certain; UNLIKE Hadley)
· Florafax sued for collateral damages from loss of K with Bellerose due to GTE (telemarketer)’s breach. Issue was whether lost profits from the collateral K could be recovered. Court held Florafax could recover collateral damages from GTE because GTE knew at time of K that Florafax had a business relationship with Bellerose. There was a termination clause - GTE would pay Florafax consequential damages if GTE terminated the K. 
· *Notes: new business rule
· Rockingham County v. Luten Bridge (doctrine of avoidable consequences, duty to mitigate; non breaching party should avoid running up increased damages)
· Plaintiff sought to recover full damages after county terminated the K to build a bridge before the bridge’s execution. Plaintiff went ahead and built the entire bridge after being told not to by the county. Plaintiff could not recover full damages because the K was repudiated prior to execution. The plaintiff should have desisted from further work; it could not pile up further damages. 
· Restrictions on Expectation Damages; Mitigation of Damages; Nonrecoverable Damages; Buyers’ and Sellers’ Remedies under the UCC
· Mitigating K: P only able to perform b/c D’s breach mitigated P’s duty to perform original K; breaching party must show income received by P from another K was mitigating in order for breaching party to have a deduction in their damages liability. Non-breaching party’s damages are reduced.
· Additional K: P entitled to profit from both Ks b/c can perform both Ks; D not entitled to deduction from damages liability. Non-breaching party’s damages are NOT reduced.  
· Lost Volume Seller: if injured party would’ve entered into both Ks but for the breach, he has “lost volume” as a result of the breach. In that case, the second transaction is not a substitute for the first one
· Personal service Ks generally considered mitigating Ks since individual has limited capacity to perform personal services (bartender hypo)
· P should ordinarily recover at least her expectation damages, but no more than that
· Non-recoverable damages: attorney fees, fees for mental/emotional distress, or punitive damages
· Exception: can recover punitive/emotional distress damages if party is injured by bad faith breach of K by insurance company
· Buyers’ and Sellers’ UCC Remedies
· Buyer’s Remedies
· Seller breached by not tendering goods or tendering non-conforming goods
· Perfect tender rule: buyer can reject non-conforming shipment before accepting the goods, no matter how trivial the non-conformity (Grade A turkey example)
· Installment sales Ks: buyer can reject given installment that substantially impairs the value of the entire K
· Buyer can cover - purchase substitute goods w/in a reasonable time after learning of the breach. Buyer’s damages are the difference b/w the cover price and the K price. 
· If buyer does NOT cover - damages are difference b/w market price at time buyer learned of breach and the K price
· Revocation of buyer’s acceptance of goods: buyer may accept the goods but later discover a defect if problem was difficult to discover at time of acceptance or seller said defect would be cured and it hasn’t been
· Buyer accepts goods when fails to reject goods w/in a reasonable time, does anything inconsistent w/ seller’s ownership, or indicates the goods are acceptable
· Check K to see whether remedies are limited (ex.: seller not liable for incidental/consequential damages, so special damages are not recoverable); have to determine whether limitation remedy is part of K; disclaimer of warranties (express cannot be disclaimed, but implied warranties can be disclaimed)
· UCC limitations on liquidated damages are similar to limitations under CL
· Status quo remedies: designed to get non-conforming goods back to seller. 
· Single delivery K
· Installment Ks: looking for substantial defects; if one installment substantially impairs the value of the entire K, buyer can reject the later installments
· Acceptance is final if buyer fails to reject the goods; buyer must give seller reasonable notice of nonconforming goods
· Cover: purchasing substitute goods w/in a reasonable amount of time after learning of the breach. Main measure of expectation damages is difference b/w K price and cover price, assuming the cover price is higher. Buyer must try to cover to avoid loss of damages. If buyer doesn’t cover, expectation loss is difference b/w K price and fair market value price @ time of breach. If buyer can’t cover/goods are unique, court can order specific performance. 
· Buyer can get specific performance if the goods are unique
· Seller’s Remedies for buyer’s breach
· Most common: buyer anticipatorily repudiates K while goods are still in seller’s possession. AR is equivalent of total breach. Seller has duty to mitigate losses (attempt to resell the goods). 
· Exception to doctrine of mitigation: UCC 2-713 - buyer has right to replevin of goods if after reasonable effort, buyer is unable to cover 
· Status quo remedies: restore the goods to the seller or permit the seller to retain the goods the buyer has not yet shipped (seller may withhold delivery; limited right to stop shipment in transit and recover shipped goods)
· If the seller still has the goods, the seller can enter a substitute sale and recover difference b/w original K price and resale price
· Seller must give notice to the buyer of the intended resale except where the goods are perishable or will decline in value quickly
· Seller can also choose to recover damages based on difference b/w K price and fair market value price at time and place delivery was made
· Lost volume sellers: if the seller can establish the buyer’s breach resulted in lost sales volume, the seller can recover the profit it would’ve made had the buyer performed. Rule only applies if the breach causes a decrease in the quantity of goods the seller will sell
· Functional equivalent of specific performance for seller: seller can maintain an action for the price if the goods are not resalable  
· Alternatives to Expectation Damages: Reliance Damages; Restitutionary Damages
· If a party cannot prove expectation damages w/ reasonable certainty, she may still recover damages based on her reliance or restitutionary interest (fallback provision). Non-breaching party has a choice of which damages to use; will want to choose the damages for which they’ll receive the most money. 
· Reliance damages: recovery is based on the reliance interest that’s being protected
· Reliance interests include expenditures made in preparation for the performance, less any loss the breaching party can prove w/ reasonable certainty the injured party would’ve suffered had the K been performed 
· Common for promissory estoppel actions
· Limitations on reliance damages: foreseeability, certainty, mitigation, causation)
· Essential reliance: cost of performing the K
· Incidental reliance: costs incurred in collateral Ks
· There is usually little difficulty in proving the amount the injured party has actually spent in reliance on the K - in such a case, the party can recover the loss of their reliance interest instead of their expectation interest
· Examples: Pop’s Cones; GC’s reliance on SC’s bid for contracting K
· Restitutionary damages (can seek restitutionary recovery for value conferred)
· A breaching party can recover a restitutionary damage where the breaching party confers a benefit on the non-breaching party 
· Restitutionary amount must be reasonably certain
· Breaching party is allowed to recover in restitution to the extent they’ve provided a benefit to the non-breaching party
· Restitutionary recovery is the reasonable value of the benefit conferred, not the actual K price
· Limitations on restitutionary damages: election to seek restitution may only be made when the D commits a total breach of K or repudiates (repudiation is treated as a total breach)
· Full performance exception: P is limited to expectation damages when breaching party has fully performed and only owes the P money
· Non-breaching party’s election to restitution depends on type of breach - breaching party must have materially or totally breached. 
· Full performance exception: if non breaching party has fully performed and is waiting for payment, not entitled to restitution
· Market value restitution: non-breaching party who would’ve lost money had the K been fully performed can claim restitutionary recovery based on the market value of what the non-breaching party provided to the breaching party
· Unjust enrichment measured by: reasonable value of performer’s services or value of increase to the recipient’s property
· Breaching party’s right to restitution:
· Traditional CL rule: breaching party could not recover value of part performance
· Modern trend/UCC/Rst: breaching party is entitled to restitution for any benefit conferred by way of part performance or reliance in excess of the loss caused by his own breach. Party is not entitled to restitution if the value of the performance as liquidated damages is reasonable in light of the anticipated or actual loss caused by the breach. 
· Exceptions: breaching party’s intentional variation from the K; breaching party acting in bad faith
· Cases
· Wartzman v. Hightower (illustrates reliance damages)
· Hightower was a promotional venture which intended to employ an entertainer who would live in a mobile flagpole perch. Hightower hired Wartzman lawyers to sell stock to public to raise the necessary funds for the project. Wartzman failed to prepare an offering memo so no further stock could be sold. Jury correctly decided issue of reliance damages; Wartzman should’ve known the success of the venture rested upon the ability of Hightower to sell stock; Wartzman didn’t establish the K would’ve been a losing K.
· US Coastal Steel Erectors v. Algernon Blair (non-breaching party’s restitutionary recovery)
· Blair (General Contractor) entered K with Coastal Steel (Subcontractor) to construct hospital. Blair refused to supply cranes, so Coastal had to pay for its own. Coastal terminated performance and sued to recover for 28% labor completed. A sub who justifiably ceases work under a K because of general’s breach may recover in quantum meruit the value of labor and equipment already furnished pursuant to K irrespective of whether he would’ve been entitled to recover in a suit (projected loss in K for subcontractor).
· Lancellotti v. Thomas (illustrates trend toward modern rule - breaching party can recover restitutionary damages)
· Lancellotti agreed to purchase Thomas’s luncheonette business - had to pay for the business ($25K) and build an addition. L refused to build the addition, so T built it (for which L paid T) and took over control of the business after L informed T that L was no longer interested in running the business. L sued to recover $25K paid. A defaulting purchaser of a business who entered a related lease for the property can recover any part of his payments made prior to default. 
· Dissent: breaching party acted in bad faith and shouldn’t be able to utilize modern rule
· Specific Performance; Agreed Remedies (Liquidated Damages)
· Specific performance (equitable remedy) is only granted in extraordinary circumstances (e.g., for RE cases b/c land is considered unique; handmade items). D is ordered to perform w/e the K specified. 
· Generally, a court orders the equitable remedy only if the legal remedy is inadequate
· Weigh whether damages are difficult to prove w/ reasonable certainty, difficulty of getting a suitable substitute, likelihood that an award of damages could not be collected
· Employment and personal service Ks are typically not specifically enforced due to concerns about difficulty of enforcement or involuntary servitude
· SP not awarded if services are not special, unique, unusual, or of peculiar value
· Doctrine of “laches” - if party is seeking an equitable remedy but is guilty of unclean hands, they are unlikely to get the equitable remedy
· Money damages are the default remedy for employment Ks; specific performance will not be specifically enforced for fear of involuntary servitude (Lumley). However, court can prohibit the employee for working for someone else. 
· Agreed remedy provision (liquidated damages clause): a fixed or determinable sum of money is specified in the K in advance as the remedy for a particular type of breach; must meet certain traditional tests
· Liquidated Damages: a term in a K under which the parties agree that in the event of a breach by one of them, the breaching party will pay damages in a specified sum or in accordance w/ a prescribed formula (specifies in advance the damages due in the event of a breach)
· When have LD provision, there’s no duty to mitigate damages
· If court thinks liquidated damages clause is a reasonable estimation of actual damages, the court will enforce the clause. If court thinks liquidated damages clause is not proportionate to actual losses, court will think of clause as a form of penalty and refuse to enforce the clause. 
· Could recover for something you can’t ordinarily recover for (i.e., emotional distress) if specified in the K
· LD presumed to be enforceable, but that presumption is rebuttable (e.g., if it’s unconscionable or provides a valueless remedy) - burden of proof is on the party trying to invalidate the provision
· 3 part test to determine validity of LD clauses - see handout, p. 9
· Damages to be anticipated from the breach must be uncertain in amount or difficult to prove
· The parties must have intended the clause to liquidate damages rather than operate as a penalty
· The amount set in the K must be a reasonable forecast of just compensation for the harm flowing from the breach
· Easier to show the amount is reasonable if the damages are more difficult to prove
· A term fixing unreasonably large liquidated damages is unenforceable on grounds of public policy as a penalty; liquidated damages have to be w/in actual loss likely to be suffered by the non-breaching party 
· Traditional rule: reasonableness is measured as of the time of K formation
· Modern trend: LDs must be reasonable in light of anticipated loss OR actual loss; reasonable estimate of harm at time of K formation or at time of breach
· Damage limitation provisions: parties may limit relief a party may claim in the event of a breach (precludes consequential damages/confines liability to direct damages) - enforceable unless it is unconscionable 
· UCC 2-207: would need to determine whether LD is part of the K
· Rights and Duties of Third Parties
· The parties to a K can create by K a right in some third person; third person is a beneficiary; general principle that a 3rd party may have standing to recover on a K
· Rights of parties and duties might be transferred or assigned to persons not originally privy to the K
· Personal service duties are inherently undelegable 
· Intended beneficiary: recognition of right to performance in beneficiary is appropriate to effect intention of the parties
· Incidental beneficiary: a beneficiary who is not an intended beneficiary
· American rule: a third party may have standing to recover on a K (examples: will drafting Ks, construction Ks, government Ks, Ks affecting employees)
· Assignment of right: when a party to an existing K transfers to a third person her rights under the K
· Right: ability to require the other party to perform/pay damages (creates a new K right in the assignee and extinguishes the K right previously held by the assignor)
· General rule: K rights can be assigned
· Limitations on assignment of rights: 
· Assignment that conflicts with public policy
· Assignment that has a material adverse effect on the other party
· A K term that, through strong language, precludes such assignment of K rights to a third party
· A K may also prohibit assignment unless the other party to the original K assents to the assignment
· Delegation of duty: When an existing party appoints a third person to perform her duties under the K
· Duty: requires a party to perform or pay damages; obligor may be able to delegate duties to a third party
· Even if delegation of performance is effective, the delegation does NOT extinguish the duty of the obligor 
· Unless the obligee affirmatively releases the obligor from the duty, the obligor is still subject to the duty until it is performed 
· Affirmative release: NOVATION CLAUSE (clear evidence required to establish novation clause)
· Limitations on delegation: Delegation is allowed unless otherwise agreed, unless contrary to public policy, or unless the obligee has a substantial interest in having the obligor himself perform/control the duty (for example: if obligor has a particular attribute, skill, or talent)
· Personal service duties are generally not delegable; business Ks where the promisee has a substantial interest in performance by a particular individual
· Chapter 6: Supplementing the Agreement: Implied Terms, the Obligations of Good Faith and Warranties: Possibility a K the court enforces will include not only agreed terms, but also other terms court finds “implied” in the K
· The Rationale for Implied Terms: Any term the court finds to be “implicit” could be the parties’ words/conduct, even though not literally expressed by them
· Implied-in-fact terms: evidence indicating the parties considered the issue and reached an agreement on it, but it’s not stated in the written document
· Need to determine whether to add supplemental terms to the agreement
· Courts just take breach of duty of GF into account when they’re figuring out the breach of some other obligation/duty/promise in the K
· Implied Obligation of Good Faith: GF employed in cases where one party’s actions undermined the “spirit” of the K, either by enabling one party to make gains he implicitly agreed to surrender, or by depriving one party of the fruits of the K
· Cases
· Wood v. Lucy, Lady Duff Gordon (breach of good faith requirement): D employed P for her fashion sales; under their agreement, P possessed the right to put his endorsements on all items sold while D was to have half the revenues derived from any Ks P might make. P sued D after claiming D placed her endorsement on items w/out P’s knowledge, after which she withheld the profits. D breached K by placing her endorsement on certain fashions without notifying P; breach of good faith requirement. There was an enforceable K  (parties wouldn’t have entered K if there wasn’t money in it for both of them) - Wood was to make reasonable efforts to market Gordon’s goods. 
· Leibel v. Raynor (UCC case; reasonable notification required): P and D entered oral K where appellant was to have exclusive dealer-distributorship for appellee’s garage doors (sale of goods - a door is a tangible, movable property). Appellee terminated the agreement w/out warning and appellant was notified she would have to order future parts from a new dealer-distributor. The court held Appellee breached K b/c under UCC, reasonable notification is required in order to terminate an ongoing K for the sale of goods. Breach of GF because reasonable notice is consistent w/ good faith and fair dealing. 
· Seidenberg v. Summit (shows that bad faith as a separate cause of action is allowed): Ps formed 2 PA corporations that sold health insurance benefits. Ps sold stock to D. Ps argued D failed to allow for a close working relationship and reduced P’s salaries; D later terminated Ps from their positions. Court held D breached implied covenant of good faith and fair dealing; covenant of GF is always implied. There can be a cause of action for breach of GF; bargaining power and parol evidence were not sufficient to dismiss executives’ claims. *Note: UCC comment says your motion to dismiss could survive argument of GF as a separate cause of action
· Morin v. Baystone: D hired P to build aluminum walls for addition to Chevrolet plant. D rejected the walls built by P and hired another subcontractor, after which D refused to pay P for the work performed. Court held the owner, as a reasonable person, should’ve been satisfied with P’s materials and workmanship. K was a form agreement; satisfaction was unreasonable in light of the fact they asked for mill finish
· Case employed reasonable standard of satisfaction, rather than subjective standard of honest dissatisfaction
· Assignment of Rights and Delegation of Duties:
· Assignment of rights: party to K transfers rights under K
· Limitation on K rights: business partnership agreement hypo (B has to consent to C becoming a general substitute partner)
· Delegation of duties: when party to K appoints third party to perform duties/pay damages (harder than assigning rights)
· Obligor: owes duty of performance; party whose duty of performance is conditioned. Obligee: party to whom the conditioned performance is owed. 
· A is obligee, B is obligor. B has a duty to perform, after which A must pay B. B attempts to delegate his duties to an identified delegate. If B delegates duties, B is NOT eliminated from K b/w A and B (B continues to have contractual duty w/ A).
· Act of delegating DOES NOT substitute delegate for obligor UNLESS there is a novation clause. A can say it will allow the delegate to substitute for the original obligor, B. 
· If there is a valid novation clause, B is no longer obligated to perform.
· Distinguish b/w intended and unintended beneficiaries
· Common in defective will cases - intended beneficiary has standing to sue for a defective will 
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