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1. What law applies?
a. sale of goods  UCC
b. everything else  CL/Restatement
c. k includes sale of goods and other things? 
i. Majority: predominant purpose test
ii. Minority: what is the conflict about? 

2. Is the K divisible? 
a. A divisible contract is one in which both parties have divided up their performance into units or installment, in such a way that each part performance is roughly the compensation for a corresponding part performance by the other party. If a contract is found to be divisible, it will be treated as a series of SEPARATE contracts. This is a preliminary question since a divisible contract can be found to be part of the UCC and the other part as CL/ Restatement. Be careful. 
i. Test for Divisibility under Restatement:
1. It must be possible to apportion the performance into corresponding pairs of part performances
2. It must be proper to treat these pairs of part performances as agreed equivalents 
a. This second requirement is designed to protect expectations of contracting parties 

3. Is there an enforceable k? Requires Mutual Assent and consideration
a. Mutual assent: “meeting of the minds on essential terms determined by objective evidence” 
i. Offer: 
1. Is the offer valid? 
a. Yes: Manifestation of willingness to enter into a bargain made as to justify another in understanding that his assent is invited to conclude it 
b. Not an offer? Preliminary negotiations, solicitation of bids, advertisements (exception: bait and switch or where it invites acceptance without further negotiations in clear, definite, express, unconditional language)
2. Is the offer revocable? Revocable at will of offeror except:
a. Option k’s: require new binding agreements to discharge
b. UCC Firm offer rule: Irrevocable without consideration if three elements are met: (1) made by merchant, (2) signed writing, (3) gives explicit assurance offer will be held open
i. Cannot be made irrevocable for longer than three months without consideration; if k lists longer than 3 months offer becomes revocable after 3 months anyway 
c. Part performance in unilateral k:
i. Classic rule: revocable at any time before completed
ii. R2d rule: beginning of performance makes offer irrevocable while offeree diligently performs
d. Pre-Acceptance reliance in Bilateral k: an offer which the offeror should reasonably expect to induce action of substantial character on the part of the offeree before acceptance and does so is binding as an option k to the extent necessary to avoid injustice  
i. In construction: Majority: subs offers irrevocable; Minority: subs can revoke despite GC detrimental reliance
ii. Outside of construction: General rule: reliance on an offer will not render it irrevocable
1. Exception: in pre-k negotiations where one party relies on repeated assurances made by the other in preparation of an eventual k
3. What terminates an offer (terminates the power of acceptance)?
a. Rejection or counter offer by offeree
b. Lapse of time (Reasonably standard)
c. Revocation by the offeror
i. Valid upon receipt
ii. May be indirectly communicated – if offeror behaves in a way inconsistently with intention to enter into k and offeree learns of it even indirectly before acceptances, there is revocation
d. Death or incapacity of offeror / offeree 
e. Non-occurrence of any condition of acceptance under the terms of the offer
ii. Acceptance: “manifestation of assent to terms made consistent with the offer” 
1. What method is valid? If the offeror prescribed a method, you must follow it. IF no method prescribed, any reasonable method ok.
2. When is acceptance effective:
a. Bilateral k: effective upon dispatch (mailbox rule) – unless improperly addressed and not received within time properly dispatched acceptance would have arrived
b. Unilateral k
i. Offer can only be accepted via performance: accepted only when performance complete
ii. Offer can be accepted by performance or return promise: accept through either but once you start performing, you must finish (acts as a return promise) 
iii. Under CL, acceptance ONLY if terms are identical (mirror image rule); UCC rejects this and imposes 2-207 below 
3. No k will be found if the terms of the parties agreement is too “indefinite”
a. “agreement to agree” 
i. CL doctrine of indefiniteness holds that parties must have agreed with respect to all material terms and there is no enforceable k if there are missing material terms 
ii. UCC: if ct believes parties intended to contract, k does not fail for indefiniteness and ct will fill in terms including price, payment schedule, etc. 
b. Formal K contemplated: an enforceable k will not be precluded because a formal agreement was contemplated but not completed
c. Letters of intent not enforceable unless parties intend for them to be contractually binding. To ascertain party’s intent consider: Is k usually put in writing? How many details? Amount of k? Does it require formal writing and or was formal writing contemplated? 
b. Consideration: formality assumed to manifest the assent to be bound 
i. Valid forms of consideration:
1. Bargained for exchange: inducement for making the promise is return promise or performance 
2. Recitals created a rebuttable presumption of consideration except sham consideration doctrine – a mere pretense of bargaining does not suffice 
3. Requirement and output k’s: generally enforced based on implied promise to use reasonable efforts to generate needs for goods / maintain production (explicitly validated under good faith in UCC) 
ii. Invalid consideration:
1. Illusory promises: if you can terminate at any time, k is illusory. Two approaches:
a. Marshall Durbin: interpret to be unilateral contingent on first party’s performance
b. Return promises is unenforceable unless there is other consideration
2. Past performance: not consideration for a new promise
3. Moral Consideration: not equal to legal consideration 

4. If it is seemingly enforceable, is there some defense that will make it unenforceable?
SOF
a. Is the k “within the SOF”?
i. K for sale of an interest in land/real estate
ii. K cannot be completed within one year of making the K
a. a k is within the SOF if it is logically impossible for K to be completed within a year (ability to terminate within a year does not take the K outside the sof)
iii. UCC provides that K’s for sale of goods for $500 or more are within SOF
b. Is the SOF NOT satisfied?
i. CL: requires a writing signed by the party against whom enforcement is sought. Writing must identify parties, subject matter, and consideration given
ii. R2d: a writing signed by party to be charged which identifies subject matter, indicates k has been made and states essential terms
1. May consist of several writings if one of the writings is signed by the party to be charged and writings clearly indicate they relate to the same transaction
2. No formality needed as long as writing contains minimum content and signature. Does NOT need to be made with purpose of evidencing a k, joint product of parties or delivered to other party or prepared at the time of contracting. 
iii. UCC: requires writing signed by party to be charged that indicates a k has been made, contains subject matter and quantity term (missing price term ok)
iv. For all types, signature interpreted very broadly – any mark or symbol placed by party with intention of authenticating it (electronic signatures, initials, logos, etc.)
c. Is there an exception that allows for K enforcement even though it is within SOF and not satisfied? 
i. CL/Restatement exceptions:
1. Part performance/reliance for a k for the transfer of an interest in land
a. Part performance must lead an outsider to naturally and reasonably conclude the alleged k exists. Most cts require that P has (1) taken possession of the property AND (2) made valuable, permanent, substantial improvements to it
2. Promissory Estoppel: 
a. three approaches:
i. No exception for SOF
ii. R1st: exception if P relied on a promise that there was a writing or that D would create such a writing 
iii. R2nd: allows recovery despite lack of writing but imposes a heightened burden of proof that an agreement existed (clear and convincing evidence)
b. Must show injustice can be avoided ONLY by enforcement of promise (consider availability of other remedies, substantial character of action, reasonableness of action, extent of foreseeability of action to promisor)
3. P completed performance – if so, one-year rule does not apply
ii. UCC Exceptions
1. Merchant Confirmation Exception: when one merchant orally places an order and the other sends written confirmation, signed and with quantity term, SOF is satisfied for both parties if the ordering merchant does not object to confirmation within 10 days. Requires:
a. Both parties are merchants
b. One parties sends written confirmation to the other within a reasonable time of oral k
c. Which is signed by sender and otherwise satisfies statute as against the sender
d. Recipient does not give written notice of objection to it within 10 days of receipt
2. Where seller has begun to make specially manufactured goods for the buyer
3. Where party charged admits that a k was made
4. Payment for goods has been made and accepted or goods have been delivered and accepted
5. Part performance may be an exception?
6. Promissory estoppel: majority rule is that it can be used in a UCC K, minority view is that it can’t
7. Other exceptions – ex: one-year rule  cts go both ways 
iii. Mistake: An error about a fact that existing at or before the time the k was entered into and is based on objective evidence (ex of things that AREN’T mistakes: misunderstanding about k term meanings, incorrect prediction of future events, error in judgment). Two types – mutual mistake and unilateral. 
1. Mutual Mistake: both parties are mistaken about a shared basic assumption upon which they base their bargain. K will be voidable if….
a. The mistake concerns a basic assumption on which the k was made 
i. Must be so fundamental to parties’ intent that it is reasonable to conclude they wouldn’t have made the contract on those terms had they known the truth – look at their motivation in entering k (basis of the bargain)
b. The mistake a material effect on the agreed exchange of performances
i. Looks at the mistake’s objective impact on the exchange and do equitable balance – ct examines the mistakes effect on the parties and determine the fairness of enforcing the k despite the mistake
c. the adversely affected party (one seeking avoidance) must not bear the risk of the mistake under the rule stated in S154
i. A party bears the risk under S154 when:
1. The risk is allocated to him by agreement of the parties OR
2. He is aware when k is made that he has only limited knowledge with respect to the facts to which the mistake relates but treats such limited knowledge as sufficient OR
3. The risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so 
2. Unilateral Mistake: where mistake is made by only one party. Traditionally, cts are much less willing to allow recession here than with mutual mistake. K voidable where if elements of mutual mistake satisfied AND
a. the mistake is such that enforcement of the k would be unconscionable (substantial hardship) OR
b. the other party had a reason to know of the mistake or his fault caused the mistake 
c. some cts also require a showing that the one making mistake acted with reasonable care and cts may also consider the effect of reliance by non-mistaken party – if non-mistaken party could not be restored because they relied on the mistake, they will not rescind the k 
d. Minority: 
i. General rule is that K’s entered into by a minor are voidable at the minor’s election (ignorance as to seller’s knowledge of actual age of a minor is unimportant) 
1. Traditional rule: minor can disaffirm even if there has been full performance and minor cannot return to adult what was received in exchange
2. Modern approach: requires a disaffirming minor to make restitution for either benefit received under k or deprecation in the value of the property
a. If there has been fraud, imposition of k is unfair or unfair advantage of minor taken when induced to make purchase, rule doesn’t apply 
ii. Exceptions: Minor may not be able to disaffirm (depending on equities) if….
1. minor affirmatively misrepresents his or her age
2. minor willfully destroys goods
3. where k was for purchases of “necessities” (required to live – food, clothes, shelter, etc) – ct may say this isn’t an exception and recover under unjust enrichment instead
4. once minor reaches age of majority, must disaffirm within a reasonable time or will be deemed to have affirmed the transaction
5. pre and post injury release agreements:
a. if minor signs a pre-injury release it will always be voidable
b. some cts hold that minors are able to disaffirm pre-injury agreements signed by parents and others hold it is a valid release
c. post-injury settlements by minors must be approved by a ct and may not later be disaffirmed 
e. Mental Incapacity
i. General rule: a k by mentally incapacitated contracting party is voidable by the incompetent only if avoidance accords with equitable principles. If k is made on fair terms and other party has no reason to know of incompetency, k ceases to be voidable where performance makes it such that parties can’t be restored to their previous positions. 
ii. Approaches to determining mental incapacity: 
1. Traditional cognitive test: looks to see whether the person is able to understand the nature of the transaction
2. Volitional standard: a person lacks capacity to k if the person is unable to act in a reasonable manner in the transaction and the other party knows of the condition
iii. Intoxication: k is voidable if a party has reason to know that because of intoxication the other person is unable to understand transaction or act in a reasonable manner 
f. Bargaining Misconduct
i. Duress: two kinds: by physical compulsion or by improper threat 
1. By physical compulsion: the k is void is a person enters into a k solely because of physical force 
2. By Improper Threat: k voidable by victim if three elements are met:
a. A wrongful or improper threat:
i. If terms of exchange appear fair, threat is improper if it is:
a. a crime or tort, 
2. criminal prosecution, 
3. bad faith use of civil process or 
4. breach of duty of good faith w/ regard to the modification of an existing k
ii. If terms appear unfair, threat is improper if: 
1. threatened act would harm the recipient and not significantly benefit the party making the threat,
2. prior dealing btwn parties significantly increases the effectiveness of the threat OR
3. threatened action is a use of power for illegitimate ends
b. A lack of reasonable alternatives
i. There are reasonable alternatives if there are other places to get goods, service or funds, if threat involves only a minor vexation or if there is an available legal remedy
ii. No alternatives if v has no choice but to agree or face serious financial hardship, there is no adequate remedy if threat was carried out, if there are alternative sources but the delay involved in pursuing the remedy would cause immediate and irreparable loss to economic interest 
c. Actual inducement of the k by threat (NOT by P’s necessities)
i. Threat must substantially contribute to manifestation of assent – consider circumstances such as age, background and relationship of parties 
ii. The fact that a party agreed to settlement because of a desperate need for cash is insufficient unless other side caused the hardship. Some cts say if you take advantage of a dire circumstance that is enough. 
ii. Undue Influence: A k is voidable where a party assents as a result of some unfair persuasion by a person who, by virtue of relation between them, the assenting party would expect they would act consistently with his welfare (fiduciary duty – trust/confidence). Elements:
1. Domination or special relationship between V and other party AND 
a. May be that victim is weak, infirm or aged and dominated by powerful party OR relationship makes v susceptible to influence
2. Improper persuasion of v by “strong” party. Factors characteristic of improper persuasion:
a. discussion of transaction at inappropriate time
b. consummation of transaction in unusual place
c. insistent demand that business be finished at once
d. extreme emphasis on untoward consequences of delay
e. use of multiple persuaders on dominant side
f. absence of third-party advisers to servient party
g. statements that there is no time to consult an adviser 
iii. Misrepresentation. 
1. A k is voidable by the assenting party if…
a. D knowingly made one or more false material representations 
i. Misrepresentation is fraudulent if:
1. Maker intends his assertion to induce a party to assent AND
2. Maker knows or believes that assertion is NOT in accord with the facts, does not have confidence that he states or implies in truth the assertion or knows that he does not have the basis that he states or implies for the assertion. 
ii. Misrepresentation is material if it would be likely to induce a reasonable person to manifest his assent or if maker knows it would be likely to induce the recipient to do so
iii. Opinions: Classic rule is that opinions can’t be fraudulent. R2d rules:
1. Opinions are fraudulent if they misrepresent his state of mind or 
2. if D has a fiduciary duty, D is an expert on matters covered by opinion or renders the opinion to one who, because of age or other factors is peculiarly susceptible to misrepresentation 
3. a statement of opinion is an implied representation that the person giving the opinion doesn’t know any facts that would make it false and that they have sufficient facts to render their opinion
iv. Nondisclosure: equivalent to an assertion of fact ONLY if:
1. Half Truth / Positive Concealment: if party takes positive actions to conceal the truth 
2. Failure to correct past statement: Where he knows disclosure is necessary to prevent a previous assertion from being a misrepresentation, fraudulent or material
3. Failure to correct a mistake in bad faith: Where he knows that disclosure would correct a mistake of the other party as to a basic assumption they’re making n the k and if non-disclosure of the fact amounts to a failure to act in good faith / in accordance with reasonable standards of fair dealing 
a. Two factors: (1) whether info should be treated as property of party who possesses it (because he incurred cost and effort) AND (2) whether info is readily available on diligent inquiry
4. Failure to correct a mistake as to the writing: Where he knows that disclosure of the fact would correct a mistake of the other party as to the content or effect of a writing, evidencing or embodying an agreement in whole or in part
5. Fiduciary relationship: Where the other person is entitled to know the fact because of a relationship of trust and confidence btwn them (fiduciary duty) 
b. With the intent to deceive and defraud the P
c. P in fact relied on the misstatement
i. Must have motivated the V to enter into the k. If the v would have entered into the k on those terms even if she had known the truth, not entitled to relief. Blend objective/subjective analysis. 
d. P’s reliance was justifiable and
i. Some cts consider whether v had an opportunity to verify the trust of the representations in considering whether reliance was justified 
e. P was damaged as a result 
2. Reformation: A ct may choose to reform a writing to express the terms as asserted rather than void it if:
a. Recipient was justified in relying the misrepresentation and
b. Except to the extent that the right of third parties such as good faith purchasers for value will be unfairly affected 
g. Unconscionability: Ct may (1) refuse to enforce k, (2) enforce remainder of k without unconscionable clause or (3) limit application to avoid the unconscionable result if in light of the general commercial background and needs of the particular case, the clauses are so one-sided as to be unconscionable under circumstances existing at the time of making the k. 
i. Aims to prevent unfair surprise and oppression where there is gross inequality of bargaining power together with terms unreasonably favorable to the stronger party which shoes that there was deception or that the weaker party had no meaningful choice, no real alternative or did not assent to the unfair terms 
ii. Factors that indicate unconscionability in bargaining process: where the stronger party…
1. Believes there is no reasonable probability that the weaker party will fully perform the k
2. Knows that the weaker party will be unable to receive substantial benefits from the k
3. Knows that the weaker party is unable to reasonably protect his interests (mental infirmities, ignorance, illiteracy or inability to understand language, etc.) 
iii. Most cts require both procedural and substantive at time of k formation but operate on sliding scale
1. Procedural: lack of choice by one party or some defect in the bargaining process
2. Substantive: fairness of the resulting bargain
iv. Price Terms: under both UCC and R2d “excessive price may be a basis of unconscionability” 
h. Public Policy
i. Cts use discretion to not enforce k’s that are against public policy (ex: k to perform illegal act (void), effect on one of the parties is too onerous or anti-competitive (non-competes), etc.) 

5. If there is no enforceable K, are there other theories of recovery?
a. Promissory estoppel
i. Requires:
1. A promise – manifestation of intention to act in a specified way so made as to justify a promisee in understanding a commitment has been made
2. Which promisor should reasonably expect to induce action or forbearance on the part of the promise (objective)
3. Which does induce such action or forbearance
4. Is binding if injustice can only be avoided by enforcing the promise 
ii. Applications:
1. In family context: gratuitous promises is not enforceable k 
2. Charitable context: requires evidence of consideration or reliance
3. Commercial context: detrimental reliance can be good or bad  promotion, raise, etc. 
b. Restitution: Unjust enrichment (cause of action) mandates that one is not allowed to enrich themselves at the expense of another to receive benefits without making compensation for them – thus, law implies a promise to pay
i. Who CAN recover under restitution?
1. Protection of another’s life and health: A person who performs professional services if circumstances justify a decision to intervene without request; measured by reasonable charge for services in question
2. Protection of Another’s Property: A person who intervenes to protect another’s property if it is reasonable to assume the owner would wish the action performed; measured by loss avoided or reasonable charges for services (whichever is less) 
ii. Who CANNOT recover under restitution?  
1. A person who officiously confers a benefit 
2. Sub can only recover from owner if (1) owner has not paid GC and (2) sub has exhausted remedies against GC
3. Good Samaritans 
4. If a bargain/k already exists, no compensation outside of it unless transaction is rescinded due to fraud, mistake, duress, etc. 
c. Promissory restitution  
i. Moral obligation + material benefit = consideration
ii. A promise made in recognition of a benefit previously received by the promisor to the promisee is binding to the extent necessary to prevent injustice. Not binding if (1) promisee conferred the benefit as a gift OR (2) the to extent the value is disproportionate to the benefit 
iii. HOWEVER, If a promise reaffirms an earlier promise that was given for consideration but is no longer enforceable because of some technicality, the new promise is enforceable 

6. What are the terms of the k?
a. Parole Evidence
i. Is the evidence PE? Extrinsic evidence of negotiations that preceded or occurred at the same time of the final written document
ii. Is the writing final? Use one of two approaches. If not final, PE can be admitted. 
1. Four corners approach (aka plain meaning, classical, Williston – minority):  looks ONLY at the face of the writing – if it looks complete and doesn’t say “draft” the writing is integrated
2. Restatement approach (modern, Corbin, majority): PE admissible to determine whether the agreement is completely integrated (final and complete) or partially integrated (final but incomplete) 
iii. If the writing is NOT final, PE is admissible. If it is final, is PE offered to contradict writing or add to it? If to contradict, PE is NOT admissible.
iv. If to add, is the writing complete? Use four corners/restatement and considered whether there are terms that “naturally” should have been included. PE is admissible if writing is partially integrated. 
1. If there is a merger clause (“this doc is the entire agreement…”), most cts say this is presumptive proof of integration
v. If PE rule seems to preclude admissibility of the PE, consider whether any exceptions nullify PE rule. Exceptions:
1. PE offered to explain the writing
2. Evidence of negotiations that followed a final doc are not PE and therefore not subject to the rule
3. PE to establish evidence of mistake, fraud, illegality, lack of consideration to show that the k is unenforceable
4. Does not preclude evidence regarding grounds for granting certain equitable remedies
5. Does not preclude evidence offered to establish a “collateral” agreement between the parties
6. Does not exclude evidence offered to establish that the agreement was subject to an oral condition precedent 
b. Interpretation Rules
i. Theories of interpretation:
1. Subjective theory: looks to meanings provided by parties – if they disagree, no mutual assent
2. Extreme objective theory: would a reasonable person interpret the k in accordance with one of the parties’ interpretations? 
3. Modified Objective Approach: no assent if parties have different beliefs about meaning of material term and neither party has reason to know of the misunderstanding
ii. Maxims of interpretation:
1. Primary purpose of parties given great weight
2. Construe terms where possible so they have a reasonable, lawful and effective meaning
3. Ambiguous terms construed against k drafter in adhesion ks
4. Doctrine of reasonable expectations: non-dickered terms in an adhesion k should be interpreted in accordance with the reasonable expectations of the non-drafting party even if the express language contradicts these exceptions
iii. Evidence used to interpret k
1. Express terms plain meaning
2. Course of performance (way parties conducted themselves previously under THIS k)
3. Course of dealing: how parties have acted with respect to past k’s
4. Trade usage: “any practice or method of dealing having such regularity of observance in a place, vocation or trade as to justify an expectation that it will be observed with respect to the transaction in question” 
c. Terms varying from the offer
i. CL Mirror image rule: offeree’s response is acceptance only if identical to the offer
ii. 2-207: “any definite and seasonably expression of acceptance” acts as an acceptance even though terms are additional to or different from those in the offer UNLESS acceptance is expressly made conditional on assent to the additional or different terms
1. if one party is NOT a merchant, additional terms become a part of the K ONLY if the offeree explicitly assents to it. If both merchants (deals in goods or has special knowledge or skills) the terms are included unless:
a. offer expressly limits acceptance to terms of the offer
b. terms materially alter the k (result in unreasonable surprise or hardship)
c. accepting party has already objected to the new terms or objects within a reasonable time after noticing the terms inclusion
2. if both parties act like there is a k that is sufficient to make a k even if there is no writing
3. how to deal with different terms instead of additional? Three approaches:
a. neither of the different terms become a part of the k
b. analyze them in the same way you look at additional terms
c. fill in using UCC gap fillers
iii. Electronic/layered ks
1. Three types: shrinkwrap (buyer has limited time to return product if unwilling to consent to terms), clickwrap (buyer must affirmatively check or initial terms), browsewrap (no affirmative action indicating consent to terms
2. Majority view: 2-207 almost never applies becase the sellers terms control
a. Seller = offeror – offers to ship, buyer = offeree – accepts by keeping products
b. Two approaches to determining when a k is formed:
i. Some say the miniute the product return period ends
ii. Some use a layered contracting approach with one k where buyer accepts product and then a separate when buyer accepts terms
3. Minority view: 2-207 applies and seller’s terms are additional
a. Seller = offeree – accepts by shipping; buyer = offeror – offers to purchase
b. Oral agreement followed by written confirmation analysis – use chart!
d. Implied Good Faith
i. Every k imposes an obligation of good faith – a party is required to behave in a way that is consistent with the other party’s reasonable expectations about how the k will work 
ii. Three times we invoke good faith:
1. Implying terms that are not reflected in the writing but for which the party intended
2. Party is doing something permitted to do under express terms but using it as a pretext to do something in bad faith to injure other party
3. If the k allows for discretion, the discretion may make the k illusory but requiring that discretion be in good faith prevents it from being illusory 
e. Warranties 
i. Do the terms of the k include any express or implied warranties? 
1. EXPRESS - UCC 2-313: an affirmation of value of goods or sellers opinion is not a warranty. To show warranty, buyer must show three elements:
a. seller/manufacturer made factual promise about the qualities or attributes of goods which turned out to be objectively false
b. factual promise was the basis of the bargain. Three approaches to showing this:
i. one extreme – old rule: buyer must show he relied on seller’s factual promise in deciding to purchase
ii. opposite extreme: no reliance just that statements were made before the purchase
iii. intermediate approach: affirmations create a rebuttable presumption that the statements were a part of the bargain and seller can rebut with clear, affirmative proof
c. misrepresentation caused the buyers damage 
2. IMPLIED Warranty of Merchantability: if seller is a merchant with respect to goods in the k, UCC implies that goods are of “fair average quality” and “fit for the ordinary purpose” for which they would be used. Buyer must show: 
a. seller was a merchant 
b. goods sold were not “merchantable” (pass without objection in the trade, of fair average quality, fit for ordinary purposes for which goods are used”
c. breach caused damage 
3. Implied Warranty of Fitness for Particular Purpose: seller has reason to know buyer wants goods for particular purpose and buyer is relying on seller’s skill and judgment, there is an implied warranty that goods fit for that purpose (seller does not have to be merchant). Buyer must show: 
a. buyer had unusual or particular purpose in mind for goods
b. seller had reason to know of this particular purpose 
c. seller has reason to know that buyer is relying on the seller’s skill or judgment to select goods that meet buyers needs
d. buyer relied on skills in selecting goods
e. goods were not fit for buyers purpose
4. Non-UCC warranties: person who is best able to prevent defect has responsibility as a matter of policy and fairness to prevent and bear loss
a. Implied warranty of habitability
b. Implied warranty of skillful construction of newly constructed homes
ii. Have these warranties been validly disclaimed?
1. Disclaiming express warranties
a. If writing has both express warranty and disclaimer, construe consistently if possible. If not, warranty controls.
b. If writing disclaims express warranty but express warranty has been made in another way, construe consistently but if not possible, buyer use parol evidence to argue writing should not be enforced under unconscionability, breach of good faith, fraud or misrepresentation. 
2. Disclaiming implied warranties
a. All implied warranties can be disclaimed if buyers warned by language like “as is”, “with all its faults”, etc. Cts require language to be conspicuous.
b. If seller allows buyer to inspect goods before purchase as much as they want, no implied warranty as to flaw that should have been discovered.
c. For implied merchantability, k must mention “merchantability” and if writing disclaimer must be conspicuous
d. For implied warranty of fitness for PP, disclaimer must be in writing and conspicuous. Doesn’t need to say fitness. 

7. Did Party’s Duty to Perform Arise? (Conditions)
a. Intro
i. there is no breach if performance of a duty is not due because a reason for nonperformance is justified. 
ii. If there is a non-occurrence of a condition:
1. Performance does not become due unless condition occurs or its non-occurrence is excused
2. Unless it has been excused, the non-occurrence of a condition discharges the duty when the condition can no longer occur 
b. Promise v. Condition: if someone fails to perform a condition,that excuses the other party’s performance. If one party fails to perform a promise, the other party may sue for breach of k. Cts tend to interpret ambiguous language as a promise rather than a condition – look for intent of the parties and language like if x then y, on the condition that, provided that, and unless to see if there is a condition rather than a promise. 
c. Express conditions: parties explicitly agree that duty is conditional upon the happening of some event 
i. Does the k include an express condition?
1. Cts have to interpret the k – consider express language, negotiations, course of performance and dealing, economic and business realities and trade usage  (Ambiguous language interpreted as promise rather than express condition)
2. If both parties duties of performance are conditioned, either party can assert nonoccurrence of the event justifies their nonperformance
3. If only one party’s duty of performance is conditioned, the party whose duty is conditioned can waive the condition
ii. Has the express condition been satisfied? Express conditions must be satisfied perfectly. Constructive conditions are subject to substantial performance. 
iii. If not, has condition been excused?
1. Cts will excuse condition to avoid injustice if grounds for excuse exist - condition falls away and the contingent obligation becomes absolute. Where:
a. Non-occurrence would cause disproportionate forfeiture unless its occurrence was a material part of the agreed exchange
b. Obligee relied substantially through prep or performance on the expectation of the exchange
c. Doctrine of prevention: a condition is excused if the promisor wrongfully hinders or prevents condition from occurring (like good faith)
2. Wavier: a party may also waive a condition. a waiver is effective without either consideration or reliance but only if the condition waived was not material
a. Waiver can be retracted unless other party has relied on waiver such that it would be unjust. A waiver is only effective where the waiver is made after condition was to be fulfilled. 
d. Constructive Conditions: happening of an event is made a condition of a duty because a ct so determines. 
i. Timing: where both promises can be performed simultaneously, they should be performed simultaneously. If one performance takes longer than the other, that performance is a constructive condition on the other. 
ii. Divisible Performances Exception: if performances exchanged can be apportioned into corresponding agreed equivalent pairs of part performance, treat those pairs like they are the only ones promised and determine within those pairs whether the k has been satisfied or excused 
iii. must be satisfied by substantial performance: minor deviations from the k (partial breach) don’t amount to a failure to perform but give rise to the other party’s right to recover damages. 
1. To determine whether performance was substantial or breach was material, consider:
a. Extent to which injured party will be deprived of the benefit which he reasonably expected
b. Extent to which injured party can be adequately compensated for part of benefit of which deprived
c. Extent to which party failing to perform will suffer forfeiture
d. Likelihood that party failing to perform will cure his failure
e. Extent to which behavior of the party failing to perform comports with standards of good faith and fair dealing 
2. UCC rejects substantial performance in favor of the perfect tender rule which says that if the goods fail in any respect to conform to the k, the buyer may (1) reject the whole, (2) accept the whole or (3) accept some and reject the rest
a. Rules that mitigate perfect tender rule: 
i. Buyer must act promptly to reject or it will be deemed an acceptance of the goods
ii. Seller can cure if time for performance has not expired – after date of delivery on k, B can reject even if materials conform perfectly 
iii. If buyer has already accepted goods, b can revoke acceptance only for substantial defects
iv. In installment sale, buyer can reject an installment only if defect “substantially impairs” value of the installment and can claim breach of whole k only if defect substantially impairs the whole k 
v. Buyer cannot reject in bad faith (ex: can’t reject for minor nonconformity b/c they want out of the deal)

8. Was the duty to perform discharged? Changed circumstances: occur after formation but prior to performance 
a. Impossibility: when something dies or is destroyed that is the focus of the k which makes it impossible to perform – must be literally impossible –ct will generally discharge duties of both parties
i. Under UCC: 
1. when the k requires performance goods identified and they suffer casualty without fault of either party before the risk passes to the buyer then 
a. if the loss is total, the k is avoided and 
b. if the loss is partial or the goods have deteriorated so as to no longer conform to the k, buyer can either avoid the k or accept the goods with a decrease in k price for deficiency but without further right against the seller
2. if the goods are fungible (one is indistinguishable from the next), seller still has to perform 
b. Impracticability: invoked when performance is not impossible but so extremely impracticable that it shouldn’t be enforced – difficulty of performance, market shifts, financial instability, war, natural disaster, etc is usually insufficient to excuse performance
i. R2d Requirements: 
1. After k was made, an event occurred, the nonoccurrence of which was a basic assumption of the k
a. Ex: death of a person necessary for performance, destruction, deterioration or failure to come into existence a thing necessary for performance, prevention by government regulation or order
2. The event renders the party’s performance “impractical”
3. The party seeking relief was not at fault in causing the occurrence
4. The party seeking relief must not have borne the risk of the event occurring (either under language of the k or surrounding circumstances) 
ii. UCC: excuses a seller from timely delivery of goods contracted for where his performance has become commercially impracticable because of unforeseen circumstances not within contemplation at the time of contracting 
c. Frustration of purpose: invoked where a supervening cause makes a part’s performance “meaningless” or “valueless” 
i. R2d Requirements:
1. where after a k is made, 
2. a party’s principal purpose is substantially frustrated
3. without his fault
4. by the occurrence of an event, the non-occurrence of which was a basic assumption on which the k was made
5. his remaining duties to render performance are discharged, unless the language or the circumstances indicate the contrary 
ii. Force Majeure clauses: common clauses which provide for excuse where performance is prevented or delayed by circumstances “beyond the control” of the party seeking excuse
1. Ct may not enforce if it seems like parties didn’t really assent to terms 
d. Contractual modifications: where the parties enter into a k and then later “reach agreement” to change a term in the original k, is the modification enforceable? 
i. Pre-Existing Duty Rule: illustrates a strict liability approach; once a k has been made, modifications to it can only be made if they are supported by new consideration 
ii. R2d Modification of Executory K: modern approach that emphasizes fairness and equity. A promise modifying a duty under a k not fully performed on either side is binding:
1. If the modification is fair and equitable in view of circumstances not anticipated by the party when the k was made OR 
2. To the extent provided by statute OR
3. To the extent that justice requires enforcement in view of material change of position in reliance on the promise
iii. UCC: Modification, Recession and Waiver: 
1. An agreement modifying a k requires no consideration to be binding (no pre-existing duty rule!)
2. A signed agreement which excludes modification without a signed writing (no oral modification clause) generally is enforceable and can’t be modified (but cts are torn as to whether you can modify the NOM orally). An NOM clause will NOT be enforceable if provided in a form by a merchant UNLESS (1) both parties are merchants or (2) there is a separate signed writing.  
3. SOF must be satisfied if the k as modified is within the provisions
4. Waiver: If you want to modify but can’t because of an NOM or the SOF is not satisfied, you can waive your defense against the modification by failing to assert its unenforceability. 
a. A party who has made a waiver can retract it by reasonable notification received by the other party that strict performance is required, unless retraction would be unjust in view of a material change in reliance on the waiver
b. If one of the parties feels they are being coerced into modifying the agreement, they have to notify the counterparty and note in writing that the modification is being entered into under protest

9. If a party’s duty to perform was not discharged, was a failure to perform a material breach? 
a. Material breach of k
i. Was the breach material? Consider factors:
1. Extent to which injured party will be deprived of the benefit which he reasonably expected
2. Extent to which injured party can be adequately compensated for part of benefit of which deprived
3. Extent to which party failing to perform will suffer forfeiture
4. Likelihood that party failing to perform will cure his failure
5. Extent to which behavior of the party failing to perform comports with standards of good faith and fair dealing 
ii. If material, was the breach total? Consider:
1. Extent to which it reasonably appears to the injured party that delay may prevent or hinder him in making reasonable substitute arrangements and 
2. Extent to which the agreement provides for performance without delay and 
3. Whether the circumstances indicate that performance or an offer to perform by that day is important 
iii. What is the effect of the breach for the non-breaching party?
1. partial: non-breaching party must continue to perform obligations under k
2. material: suspends non-breaching party’s duty to perform until material breach is cured
3. total breach: discharges the non-breaching party’s duties under k 
iv. What remedies are available? Total: actual and future damages; partial: only actual damages
b. Anticipatory repudiation: clear and unequivocal statements or conduct prior to performance indicating they will not perform
i. Effects of AR: 
1. AR treated as material breach giving rise to damages even if he hasn’t yet committed a breach by non-performance
a. Exception: where innocent party fully performed and payment is due in future and payor repudiates, innocent party must wait to sue until after k time elapsed to see if repudiator retracts and pays after all 
2. Repudiating party’s material breach discharges the innocent parties duties and
3. Repudiating party’s material breaching excuses any conditions on innocent party’s duties 
ii. UCC Rules: Aggrieved Party may…
1. Await performance by repudiating party for a commercially reasonable time or 
2. Resort to any remedy for breach, even though he has notified the repudiating party that he would await the latter’s performance and has urged retraction and
3. In either case, suspend his own performance
iii. AR in interpretation disputes: where parties disagree in manner in which K should be interpreted, one party can tell the other they will not perform according to their interpretation. Cts are torn as to whether this is AR or a breach. Causes a lot of uncertainty 
iv. Right to Demand Adequate Assurance: when reasonable grounds for insecurity arises, the other party may demand adequate assurance of due performance and, until he receives it, may if commercially reasonable suspend any performance for which he has not already received the agreed return performance
1. UCC requires demand be made in writing. R2d adopts a flexible approach. 
2. After receipt of demand, failure to provide such assurance within a reasonable time (UCC – no more than 30 days, R2d – does not set a max) is repudiation 
v. In response to AR: innocent party may:
1. accept repudiation by providing notice that she is treating it as an immediate breach (entitling her to refuse to render her own performance, terminate k and sue for relief of total breach)
2. delay responding to see if the repudiating party retracts – 
a. they may encourage repudiating party by notifying them they have specified time to retract after which it will be accepted but even if they do, they can actually accept repudiation at any time 
vi. Retraction of AR by Repudiator: both R2d and UCC say repudiating party may retract as long as the aggrieved party has not materially changed position or indicated that the repudiation is final. UCC says retraction can be made by any method which indicates that repudiating party intends to perform and retraction reinstates the repudiating party’s right under the k with due excuse and allowance to the aggrieved party for any delay occasioned by the repudiation.  


10. What damages can be awarded?
a. Expectation damages: aim to put promisee in the position she would have been in if the breaching promisor had performed – give them the “benefit of the bargain” 
i. Calculating damages:
1. Loss in value + Other Loss – Cost Avoided – Loss Avoided
a. Loss in Value: difference between what should have been received and was received (anticipated profit)
b. Other Loss: incidental and consequential losses (ex: materials purchased)
i. Damages must be:
a. reasonably foreseeable by breaching party, 
b. harm measured with reasonable certainty and 
c. damages reduced to the extent that they could have been minimized or avoided by reasonable efforts
c. Cost Avoided: savings on spending non-breaching party would have otherwise incurred if the breaching party performed
d. Loss Avoided: ex: resale of materials 
2. Expectation Damages in particular k types:
a. Real estate: difference between k price and market price at time of breach
b. Real Property:
i. English Rule: if S breaches for sale of real property but acting in good faith, B’s recovery limited to restitution (S returns B’s payments) 
ii. American Rule: recovery determined by expectation formula regardless of good or bad faith
c. Construction ks: builder’s expected net profits on entire k plus builders unreimbursed expenses at time of breach
i. cost-to-complete measure favored by case law and R2d unless cost is clearly disproportionate to probable loss in value. Diminution in value measure only applies when the k:
ii. has been substantially performed in good faith and cost of completion involves “unreasonable economic waste” (aka tear down completed work) OR
iii. breach was incidental to the main purpose of the k and it would be too expensive to fix defective performance 
d. UCC: difference in market price and k price for goods
i. Breach by buyer: sellers damages = difference between market price and unpaid k price + any incidental damages – expenses saved in consequence of buyer’s breach
ii. Breach by seller: buyers damages = difference between market priace at time buyer learned of breach and k price + any incidental and consequential damages – expenses saved as a result of seller’s breach 
3. Determining FMV at time of breach – use expert opinions, testimony of oner of property, comparable sales, resale value, etc
4. Other notes:
a. if salary to hire only available substitute for a breaching employee is higher than breaching employee’s salary, employee may have to compensate employer to increase even if employers benefits from hiring a more qualified new employee 
b. party that prevails in litigation usually receives post-judgment interest (paid on the time you waited for payment after judgment was entered) but only pre-judgment interest (paid on time you waited for payment before judgment entered) if P’s claim was for liquidated sum (a definite sum of money or render performance with fixed monetary value)
ii. Limitations on Expectation Damages
1. Foreseeability: breaching party will argue that damages should be recoverable only for losses that were foreseeable as a probable result of breach at the time k was made 
a. foreseeable in ordinary course of events or if not in ordinary course, non-breaching party had reason to know
b. Especially important for consequential (indirect) damages 
i. Minority review requires that there be a “tacit agreement” to determine whether an aggrieved party should be able to recover consequential damages 
c. New business rule: cts traditionally have rejected lost profit claims for new businesses as being unforeseeable but modern trend is to allow a new business to try to establish lost profits through comparable businesses
2. Reasonable Certainty: damages are not recoverable for loss beyond amount evidence establishes with “reasonable certainty” – must show loss is more likely to have occurred than not and provide basis for calculating damages
3. Causation: breaching party not accountable for loss not caused by breach
4. Mitigation: P may not recover for consequences of a D’s breach that P could by reasonable action have avoided without undue risk, burden or humiliation. Can still recover if they reasonably but unsuccessfully tried to avoid loss 
a. Damages reduced by amount you receive from a k you were ONLY able to perform because you had extra time since you didn’t have to perform og k (mitigating k), but not for additional ks you could have entered into even with the other k 
b. In employment k’s: E’ee has duty to mitigate following breach of employment k by E’er  
i. E’ee’s damages = salary he would have received throughout k term minimum amount that was earned or reasonably could have been earned through mitigation. 
ii. E’er must prove failure to mitigate by showing:
1. Availability of suitable and comparable employment AND
a. Opportunity is NOT comparable if substitute position has significantly different, inferior duties, involves greater physical risk than old job, or would subject e’ee to harassment or humiliation
2. lack of reasonable diligence on E’ee’s party to obtain substitute employment
iii. E’ees duty to mitigate does not require the e’ee to take an inferior substitute job but if e’ee takes it, wages will reduce e’ees k damages
c. In real estate k’s: Traditional rule: lessor does not have to mitigate; modern trend: lessor does have duty to mitigate
iii. Non-recoverable damages: the following are excluded from P’s damages for breach of k
1. Attorney’s fees – except where statutes or k itself call for atty fees or fees treated as incidental damages of k dispute
2. Damages for mental distress and intangible, noneconomic injury – except when breach of k causes bodily harm and emotional distress is “particularly likely” consequence of breach
3. Punitive damages – except where there was a bad faith breach of insurance k by insurer
iv. Buyer and Seller Remedies under UCC
1. Buyer Remedies
a. Two ways seller can breach: (1) deliver nonconforming goods to buyer OR (2) fail to tender goods to buyer
b. Status quo remedies: Buyer gives seller reasonable notice of defects and then wait for instructions on what to do with goods and follow if reasonable. If no instructions or unreasonable, buyer can do anything reasonable with goods. If seller still has time to perform under k, has the right to cure defects. 
i. When buyer can reject goods 
1. A single delivery: Perfect tender rule: buyer can reject any nonconforming single delivery shipment prior to accepting no matter how trivial the non-conformity
2. Multiple shipments: buyer can reject a given installment only for substantial defects that impair value of installment and reject remaining installments only if defects substantially impair value of entire k 
ii. When buyer can revoke their acceptance of goods
1. If they later discover substantial defect or nonconformity that was difficult to discover when goods were accepted OR seller said they would cure defect but didn’t 
c. Other Remedies:
i. Expectation damages: 
1. if goods are delivered and buyer keeps them, he can still sue to recover for diminished value resulting from breach. 
2. If goods are not delivered or buyer rightfully rejects or revokes acceptance, buyer can purchase substitute goods within a reasonable time of learning of the breach and B’s damages will be difference between “cover price” and k price. If buyer doesn’t cover, damages are difference between market price at time buyer learned of breach and k price. 
ii. Specific performance: granted if goods are unique. If seller doesn’t deliver or buyer rightfully reject or revokes, buyer may recover part of the k price that was paid. 
2. Seller’s Remedies
a. Status Quo Remedies: aims to restore goods to seller or permit seller to retain unshipped goods. 
i. Right to withhold goods: if buyer breaches will seller still has goods, they can withhold deliver and do whatever is reasonable with goods and sue
ii. If buyer has breached after seller has shipped, seller can stop shipment and recover goods is buyer is insolvent and shipment is large (ex: truckload) 
b. Other remedies: 
i. Expectation damages:
1. If seller still has goods they can enter into another sale and recover difference between og price and resale price (must give notice to buyer of intended resale unless goods are perishable or will decline in value quickly) OR seller can recover damages based on difference between k price and market price at time and place delivery was to be made 
ii. Seller can maintain an action for price of goods if they are not resalable 
b. Reliance damages: aims to put promisee in position she would have been in if she had not entered into the k. 
i. When to invoke reliance damages: P cannot show lost profits with sufficient certainty or there is no enforceable k but P is entitled to protection (ex: promissory estoppel) 
ii. Calculating: damages based on reliance (ex: spending in prep for performance or in perform) less loss the party in breach can prove with reasonable certainty that the injured party would have suffered if k had been performed 
c. Restitution: aims to put breaching promisor in position he would have been in if he didn’t enter into the k (aka return benefit breaching party received to the non-breaching promisee) – to prevent unjust enrichment. Usually invoked when P’s expectation damages cannot be calculated with sufficient certainty. Calculated by value rendered to the D. Available in three situations:
i. As an alternative to expectation damages: 
1. Two times when parties may invoke restitution:
a. when a party commits material breach, aggrieved party can rescind the k and recover restitutionary damages for breach. 
b. When the P would have lost money had the k been completed 
2. Limitations: 
a. only allowed when D commits a total breach or repudiates
b. “full performance” exception: if P has completed performance and only remaining duty owed is payment of liquidated sum, P limited to expectation damages
c. Restitution amount must be reasonably certain 
3. Market Value restitution: non-breaching party who would have lost money if the k had been fully performed can claim restitutionary recovery – recover value of services he gave to D irrespective of whether he would have lost money 
ii. For a breaching party to recover
1. Traditional CL rule: a breaching party could not recover either on the k or in restitution for the value of his part performance
2. Modern approach: party in breach can get restitution for any benefit he conferred through part performance or reliance in excess of the loss he caused by his own breach. EXCEPT:
a. Where value of performance as liquidated damages is reasonable in light of anticipated or actual loss caused by the breach and the difficulties of proof of loss
b. Where a breaching party intentionally varies from the terms of the k
c. Where breaching party acted in bad faith 
iii. Where k is unenforceable or party’s duty to perform doesn’t arise / is discharged: measured by reasonable value of performer’s service or value of increase to the recipient’s property
d. Specific Performance: where the ct commands D to perform the k as promised; an extraordinary remedy granted within cts discretion when justification of giving relief outweighs drawbacks and enforcement won’t require ct to supervise in a way disproportionate to advantages of enforcement. 
i. Only granted if damages or restitution inadequate. Factors to consider: 
1. Adequacy of legal remedy (difficulty in proving damages w/in reasonable certainty, difficulty of getting suitable substitute with money damages, and likelihood that an award of damages couldn’t be collected)
2. Difficulty of enforcement or supervision
3. Subject matter of k
4. Inequitable conduct (e.g., k was induced by mistake or unfair practices)
5. Unfair k terms
6. Balance of equities and hardships
7. P’s return performance (if not already rendered, ct may condition its grant on P doing so) 
ii. In employment ks: specific performance usually not enforced due to concerns about involuntary servitude 
1. if a personal service is special, unique or of particular value (ex: athletes, artists, media personalities), cts may enjoin them from working for a competitor. Employer must show (1) services are unique or extraordinary and (2) result will not be to leave employee without other means of making a living. 
iii. non competes: some jdxs say non-competes enforceable if employer has a valid protectable interest and the restrictions are reasonable while others emphasize employee freedom to work and will refuse to enforce non-compete or limit its scope geographically or in time
e. Agreed Remedies/Liquidated Damages: when there is a term in the k under which the parties agree that in the event of a breach by one of them, the breaching party will pay damages in a specified sum or in accordance with a particular formula (efficient, encourages settlements, but may over/under compensate if forecasts are inaccurate) 
i. Limitations: A ct will usually presume LD clause is enforceable and put burden on proof seeking to invalidate it. A ct will not enforce a liquidated damage clause if:
1. ct interprets it to be a penalty rather than attempt to ascertain damages
2. if amount is NOT reasonable in light of anticipated actual loss caused by breach 
a. traditional rule: reasonableness measured at the time of k; 
b. modern rule: LD clause must be reasonable estimate of harm either at time of k formation or at time of breach 
ii. In Employment ks: LD clause CAN compensate non-breaching employee for actual injuries for which employees typically could not recover under k law (ex: loss of reputation or emotional distress) 
iii. Damage Limitation Provisions: parties can limit relief that a party claims in event of breach – enforceable unless it is unconscionable or provides a remedy that is valuable. 
1. UCC specifies that if a seller tries to limit consequential damages and the good sold is a consumer good which injures a customer, the limitation is unconscionable. 

11. Does a Third Party have any rights or duties?
a. Third parties may have rights enforceable by them or duties enforceable against them as a result of making k which they were not themselves parties. Intended beneficiaries may sue but incidental beneficiaries cannot sue. 
i. Intended beneficiaries:  recognition of a right to performance is appropriate to effectuate intention of the parties and either:
1. The performance of the party will satisfy an obligation of the promisee to pay money to the beneficiary OR
2. The circumstances indicate that the promise intends to give the beneficiary the benefit of the promise performance 
ii. Incidental beneficiaries: beneficiary who is not intended 
b. Assignment and delegation of k rights and duties
i. Transfer of contract rights: general rule is that a contract right is freely assignable. 
1. May be limited by:
a. a conflict with statute or public policy
b. material adverse effect on the other party to the original k OR
c. a k term precludes such assignment (requires strong language of prohibition of assignment – clearly expressed and narrowly construed) 
2. if a k is effectively assigned: (1) the assignee has a new contract right and (2) the assignor’s k right is extinguished
ii. Transferring K Duties: an obligor may be able to delegate duty to perform to another person BUT even if delegation is effective, it does NOT extinguish the duty of the obligor UNLESS the obligee affirmatively releases the obligor of the duty (requires clear evidence). 
1. General rule: K duties can be delegated unless:
a. It is a personal service k (unless other party assents to delegation)
b. K includes no delegation clause or may require consent of the other party to the k to a delegation
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