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Preliminary Question: is the “K” governed by the UCC (sale, i.e., passing of title from seller to buyer for a price, of goods, i.e., moveable objects) under the predominant thrust test (language, nature of business, and intrinsic worth and sometimes dollar amount)?

1. IS THE AGREEMENT ENFORCEABLE?
a. Mutual Assent: meeting of the minds; objective evidence of intention to be bound; reasonable person standard
i. Offer: objective manifestation of an invitation to offeree to accept
1. Offeror: master of the offer; can specify how acceptance should occur, limitations, time limit, etc.
2. A price quote is generally not an offer
3. A newspaper advertisement is generally not an offer but an invitation for offers
a. Exception: fairness policy concerns; an intentionally misleading advertisement can be an offer; there must ordinarily be some language of commitment or some invitation to take action without further communication
ii. Acceptance: effective upon dispatch (Mailbox Rule)
1. Offeree: has power of acceptance
2. Power of acceptance can be terminated by:
a. Rejection or counter-offer: effective upon receipt (Mailbox Rule)
i. An acceptance dispatched after a rejection is a counter-offer unless received before the rejection is received (Mailbox Rule)
ii. An acceptance dispatched before a rejection is an acceptance even if the rejection is received first (Mailbox Rule)
1. Offeror in this case could enforce the K or argue, on estoppel grounds, that Offeree cannot enforce the K
b. Lapse of time
c. Revocation: effective upon receipt (Mailbox Rule) or when offeree receives notice from reliable sources that the offer has been withdrawn
d. Death or incapacity of either party
3. CL Mirror Image Rule
iii. Unilateral K: offer inviting acceptance by performance
1. G/R (Classical Rule): offeror can revoke until performance is completed
2. Exceptions (Modern Restatement Rules):
a. Ambiguous offers are interpreted to invite either a return promise or performance
b. When it is clear that promissory acceptance is not allowed, part performance or tendering performance suspends the power to revoke for a reasonable period of time
iv. Doctrine of Indefiniteness: no K if there are missing material terms
1. Majority Rule: option K is not enforceable if there is a missing material term (e.g., no specified amount or definite method for determining rent like arbitrator or formula)
2. Minority Rule & UCC Rule: court will decide the material term for option K (e.g., implicit bias to protect tenant)
v. Irrevocable Offers
1. Option K: separate K; promise to keep an offer open for a stated period of time; only valid if there is real/nominal/sham consideration for option K
2. UCC Firm Offer: not a separate K; to be held open for over 3 months, there must be consideration; if no consideration, the offer will be held open (maximum of 3 months) for the specified time or a reasonable amount of time, if the following 4 elements are met
a. Offeror must be a merchant
b. Offer must be in writing
c. Must give assurances that the offer will be held open
d. If it’s prepared by the offeree, it must be separately signed by the offeror
b. Consideration
i. Rule: bargained-for-exchange (inducement for making the promise is a return promise or performance)
ii. Conditional gifts are not enforceable
iii. Pre-Existing Duty Rule: promise or performance of a pre-existing duty is not consideration
iv. G/R: courts are not concerned with adequacy, sufficiency, equivalence, or proportionality of consideration
1. Nominal consideration is only sufficient for option K
2. Sham consideration is not sufficient except for UCC firm offer and minority Restatement rule for option K
v. Past performance is not consideration
vi. Recitals create a rebuttable presumption of consideration
vii. Illusory promises lack consideration
1. Requirements and output Ks and satisfaction clauses are not illusory because the implied obligation of good faith
c. Avoiding Enforcement
i. Minority  voidable
1. G/R: minor gets to decide if she’s going to rescind/void the K on minority grounds, i.e., incapacity
a. Rst: minor must act within a reasonable time of reaching majority age to disaffirm K or will be deemed to have affirmed
b. Policy: infants cannot protect themselves and will be taken advantage of; executive function is not fully developed
c. Modern trend: seller with clean hands gets reasonable compensation for use of article and willful or negligent damage to article – setoff when there is rescission
2. Exception: minor is liable for reasonable value of “necessaries,” e.g., food, shelter, and clothing – restitution 
3. Release Agreements: pre-injury releases are invalid if signed by minor but courts are split for parents’ signatures; post-injury releases are more likely to be enforceable because they must be approved by a court in most jdx
ii. Mental Incapacity  voidable
1. Two Tests
a. Traditional: unable to understand the nature of the transaction or its consequences
b. Rst Alternative Volitional: unable to act in a reasonable manner in the transaction and other party has reason to know of condition
2. Intoxication can result in temporary incapacity
iii. Duress
1. Physical compulsion  void
2. Improper threat  voidable
a. Elements: (1) improper threat, (2) lack of reasonable alternative, and (3) actual inducement of K by the threat
b. If terms seem fair, threat is improper when either:
i. What is threatened or threat itself is crime/tort
ii. What is threatened is criminal prosecution
iii. What is threatened is bad faith use of civil process
iv. Threat is breach of duty of good faith with regard to modification of existing K
c. If terms seem unfair, threat is improper when either:
i. Threatened act would harm recipient and not significantly benefit party making threat
ii. Prior dealing btwn parties significantly increases effectiveness of threat
iii. Threatened act is use of power for illegitimate ends
iv. Undue Influence  voidable
1. Domination or special relationship AND improper persuasion of V by “stronger” party
a. Domination: V is weak, infirm, and/or aged
b. Special relationship: relationship of care, fiduciary relationship, or hierarchical authority relationship
2. Odorizzi factors for over-persuasion or improper persuasion
a. Discussion of transaction at unusual or inappropriate time
b. Consummation of transaction in unusual place
c. Insistent demand that business be finished at once
d. Extreme emphasis on untoward consequences of delay
e. Multiple persuaders used by dominant side against single servient party
f. Absence or third-party advisors to servient party
g. Stating there is no time to consult advisors or attorneys
h. Threat of publicity
v. Fraudulent or Material Misrepresentation  voidable (if P was justified in relying on it)
1. Fraud: D knowingly made one or more false material representations with the intent to deceive and defraud P, that these representations caused P to enter into the K, and P was damaged as a result
2. Misrepresentation: assertion that is not in accord with the facts
3. Fraudulent Misrepresentation: D intends her assertion to induce P to manifest assent and D either
a. Knows or believes assertion is not in accord with the facts
b. Does not have the confidence that she acts like she does in the truth of the assertion
c. Knows that she does not have the basis that she acts like she does for the assertion
4. Material Misrepresentation: likely to induce a reasonable person to manifest assent or maker knows that it would likely induce the recipient to do so
5. Opinion is not a statement of fact but a statement of belief, without certainty, as to existence of fact – classical rule was that opinions could not be fraudulent
a. Rst: misrepresentation if misrepresented state of mind
b. Rst: opinion is implied representation that you do not know any facts that would render opinion false and that you know sufficient facts to be able to render opinion
c. Rst: may also be actionable if (1) relationship of trust or confidence, i.e., fiduciary, (2) you are an expert on matters covered by opinion, or (3) you render the opinion to one who because of age or other factors is peculiarly susceptible to misrepresentation
6. Justifiable inducement: if P would have entered K on those terms anyway if she knew the truth or if P was not justified in relying on the misrepresentation, then no relief
a. Often subjective and objective inquiry: was V induced and would she have been if she had acted reasonably?
7. Misrepresentation as to a writing may justify reformation when all three of the following:
a. P’s manifestation of assent was induced by fraudulent misrepresentation of contents or effect of writing  court may reform the writing to express the terms of the agreement as asserted
b. If P was justified in relying on misrepresentation
c. Except to extent that rights of third parties such as good faith purchasers for value will be unfairly affected
vi. Nondisclosure
1. Nondisclosure of a fact known to you is equivalent to assertion that the fact does not exist ONLY when:
a. You know disclosure is necessary to prevent some previous assertion from being misrepresentation or fraudulent or material
b. You know disclosure would correct a mistake of the other party as to a basic assumption on which that party is making the K and if nondisclosure amounts to failure to act in good faith
i. Good faith and fair dealing depends on circumstances of each case
ii. 2 significant factors that may be relevant:
1. Whether the info should be treated as the property of the party in possession (because she incurred cost and effort)
2. Whether the info is readily available on diligent inquiry
c. You know disclosure would correct a mistake of the other party as to the contents or effect of a writing, evidencing or embodying an agreement in whole or in part
d. Other person is entitled to know the fact because of a relation of trust and confidence between them
vii. Unconscionability
1. Court may refuse to enforce unconscionable K or clause or change terms
2. Courts are generally conservative in applying this doctrine
3. Parties may present evidence as to its commercial setting, purpose, and effect
4. Most courts require both procedural and substantive unconscionability; sliding scale
a. Procedural: lack of meaningful choice – unfair surprise and oppression
b. Substantive: unfairness of terms – one-sidedness and allocation of risks
5. Other courts apply multi-factor balancing test instead of procedural/substantive unconscionability test
6. Rst Factors
a. Belief by stronger party that there is no reasonable probability that weaker party will fully perform K
b. Knowledge of stronger party that weaker party will be unable to receive substantial benefits from K
c. Knowledge of stronger party that weaker party is unable to reasonably protect her interests by reason of physical or mental infirmities, illiteracy, etc.
7. Consumer Protection Legislation: courts will not enforce certain types of Ks that are against public policy
a. Illegal K: K to murder someone
b. Other Ks contrary to public policy: prohibitions (under statutes or case law) on selling incommensurables, like selling your kidney to highest bidder (regulated under federal law); surrogacy Ks
viii. Mistake  voidable
1. Mutual Mistake: Rst §152
a. Mistake by both parties at time K was made
b. As to a basic assumption on which K was made (reasonable to conclude they would not have made K at all or on those terms if they knew the truth)
c. Has material effect on agreed exchange of performances (must be extreme unbargained-for windfall or detriment)
d. K is voidable by adversely affected party unless he bears the risk of the mistake (Rst §154)
i. Risk is allocated to her by agreement of parties, e.g., buyer takes risk when “as is” clause for sale of land/building
ii. Conscious ignorance: she is aware at time K was made that she has only limited knowledge of facts to which mistake relates but treats this knowledge as sufficient, e.g., estate sold paintings before getting them valued
iii. Risk is allocated to her by court because it is reasonable in the circumstances to do so
2. Unilateral Mistake: Rst §153 (same as mutual mistake but one additional element)
a. Either: (1) effect of mistake is such that enforcement would be unconscionable, i.e., substantial/significant hardship, or (2) other party had reason to know of mistake or her fault caused mistake
b. Higher burden of proof than mutual mistake

2. WHAT ARE THE TERMS OF THE CONTRACT?
a. Common Law
i. Mirror Image Rule: purported acceptance that does not match the offer exactly is a counteroffer
ii. Last Shot Rule: K usually formed on the terms of the party who sent the last communication (e.g., B’s acknowledgment form was a counteroffer accepted by A when A accepted the goods B delivered; B’s terms control)
b. UCC §2-207
i. Is there a K based on the writings?
1. Definite and seasonable expression of acceptance or written confirmation is an acceptance despite varying terms
2. If the purported acceptance is expressly made conditional on assent to the varying terms, then it is a counteroffer
ii. What are the terms?
1. Additional terms are proposals for addition to K; if K is between merchants (person who deals in goods of the kind or by her occupation holds herself out as having knowledge or skill), terms become part of K unless:
a. Offer expressly refused to allow acceptance with additional terms
b. They materially alter it (test: surprise and hardship)
c. Offeror gives notice of objection
2. Different terms possibilities
a. Different term does not become part of K
b. Analyze like additional terms
c. Knock both different terms out and fill in with UCC default rules
ii. If no K on the writings but on conduct, K is the agreed-upon terms plus gap-fillers
1. Electronic and Layered Contracting
i. Terms have to give actual or constructive notice
ii. Majority View: 
1. Seller makes offer by promising to ship, providing product, shipping product, and buyer accepts by keeping product after seeing seller’s terms
a. K forms at the moment in time when buyer keeps product
b. Layered contracting: buyer first accept the offer to buy product; buyer then accepts terms by not returning product
2. Buyer can prevent K formation by returning product during the return period specified by seller
3. §2-207 does not apply because buyer accepts all of the seller’s terms
iii. Minority View:
1. Buyer is the offeror and seller is the offeree
2. K forms when seller accepts by promising to perform or by performing, and buyer cannot prevent K formation by returning product
3. §2-207 applies
4. If oral K followed by written confirmation, then different terms are not part of K and additional terms are analyzed under §2-207(2)
iv. Statute of Frauds
1. Bars enforcement when: K is within SOF and SOF is not satisfied
2. Does not bar enforcement when: K is not within SOF or SOF is satisfied
3. Within SOF Categories:
a. Sale of Interest in Land/Real Estate
b. One-Year Rule (K cannot be completed within one year of making the K): narrowly construed; must be logically impossible to be performed in one year
i. No duration or indefinite duration is not within this category
c. UCC: sale of goods for $500 or more
4. Common Law Exceptions
a. Part performance/reliance regarding K for transfer of interest in land
i. Reasonable reliance
1. Majority Rule: take possession of property and make valuable, permanent, and substantial improvements
2. Minority Rule (Restatment): detrimental reliance
ii. Continuing assent
iii. Changed position
iv. Injustice can be avoided only by specific enforcement
b. Promissory estoppel: some courts reject application, some courts restrict application to reliance that a writing was created or would be created, and some courts apply doctrine; determination of whether injustice can only be avoided by enforcement considers the following factors
i. Availability and adequacy of other remedies
ii. Definite and substantial character of action or forbearance in relation to remedy sought
iii. Extent to which the action corroborates evidence of the making and terms of promise or otherwise established by clear and convincing evidence
iv. Reasonableness of action or forbearance
v. Extent to which action was foreseeable by promisor
c. If plaintiff completed performance, exception to one-year rule
5. UCC Exceptions:
a. Merchants Confirmation Exception
i. Both parties are merchants
ii. Within a reasonable time of oral K, one party sends a written confirmation
iii. Which is signed by the sender and otherwise satisfies the statute against the sender
iv. Recipient has reason to know of its contents
v. Recipient does not give written notice of objection within 10 days
b. Special Goods Exception: where the seller has begun to make specially manufactured goods for the buyer and manufacturer could not easily market them to other customers
c. Court Admission Exception: where the party charged admits in his pleading, testimony, or otherwise in court that K was made
d. Part Performance Exception: payment for goods has been made and accepted, or goods have been delivered and accepted
6. Common Law/Restatement Writing
a. Signed by party to be charged
b. Identifies parties, subject matter, and consideration given by both parties
c. Essential terms
d. Unnecessary that the writing’s purpose be to evidence K
e. Multiple Writings
i. Majority Rule: may combine writings if all writings seem to relate to the same transaction and one is signed
ii. Minority Rule: signed writing must refer to unsigned writings specifically
7. UCC Writing: subject matter and quantity term
8. Signed: any mark or symbol placed on the writing by the party to be charged with the intent to authenticate the writing (e.g., signature, logo, initials, electronic signature)
v. Interpretation
1. Three Views
a. Extreme Objective
b. Subjective
c. Modified Objective
2. Contra Proferentem: when unequal bargaining power, ambiguity should be resolved against the drafter
3. Hierarchy of Evidence: try to make meanings consistent, but if impossible, then the more specific controls over the more general
a. Express terms
b. Course of performance: conduct in this K
c. Course of dealings: conduct in previous Ks
d. Trade usage:
i. Any practice or method of dealing having such regularity of observance in a place, vocation or trade as to justify an expectation that it will be observed with respect to the transaction in question
ii. If party is new to the trade, must show she actually knew the trade usage or it was common enough so she should have known
4. Doctrine of Reasonable Expectations (insurance cases only): where a party has reason to believe that the other would not assent if she knew that K contained a particular definition, that definition is not part of K
vi. Parol Evidence Rule
1. If final and complete, cannot be offered to supplement
2. If final and incomplete, can be offered to supplement
3. If final, cannot be offered to contradict
4. Final=not preliminary
5. Complete=meant to encompass all terms
6. Exceptions
a. Interpretation
b. Negotiations that followed a final written document is not parol evidence
c. Oral condition precedent
d. Mistake, fraud, duress, illegality, lack of consideration – i.e., to establish that K is invalid
e. Grounds for granting certain equitable remedies
f. Collateral agreement between the parties: consistent, additional terms in separate agreements supported by consideration
7. Merger Clause
a. Majority Rule: very strong, presumptive proof of integration
b. Minority Rule: conclusive proof of integration
8. Approaches in determining whether a writing is final and complete
a. Four Corners (Minority): look at the face of the writing; these courts will only admit evidence to interpret the K if the language is vague or ambiguous
b. Restatement (Majority): allows parol evidence
9. If term would have definitely been included but was not, writing is complete and evidence is inadmissible
vii. Implied Terms: good faith is implied in all Ks
1. UCC good faith=honest in fact and observation of reasonable commercial standards of fair dealing
a. Cannot be too much deviation between estimated and actual quantity
b. If no estimation, then reasonable person standard
2. Circumstances
a. To interpret express terms
b. Action is consistent with express terms but this bad faith, pretextual act is designed to undermine K and injure the other party
c. Good faith constrains discretion allowed by express terms
3. Objective standard for commercial K not involving aesthetics
4. Subjective standard for aesthetics
viii. UCC Warranties
1. Express: affirmation of fact or promise, description, sample or model
a. Seller made a factual promise about the qualities or attributes of the goods which turned out not to be true
b. Factual promise was part of the “basis of the bargain”
i. Approach 1: buyer must show that buyer relied on factual promise in deciding to purchase product
ii. Approach 2: buyer must show factual affirmations were made
iii. Approach 3 (Best): buyer makes a rebuttable presumption when showing seller made factual affirmation, and seller has to show no reliance to rebut
c. Failure of the good to live up to the representations of the seller caused the buyer’s damage
2. Implied Warranty of Merchantability
a. Seller was merchant of goods
b. Goods sold were not merchantable
c. Breach caused the buyer’s damage
3. Implied Warranty of Fitness for a Particular Purpose
a. Buyer had an unusual or particular purpose in mind for the goods
b. Seller had reason to know of this particular purpose
c. Seller had reason to know buyer was relying on seller’s skill or judgment to select or furnish goods that will meet buyer’s needs
d. Buyer relied on seller’s skill or judgment
e. Goods were not fit for buyer’s particular purpose
4. Disclaimer of Express Warranties
a. Whenever possible, warranty and disclaimer should be construed as consistent, but otherwise warranty prevails
b. If disclaimer is written and warranty is oral, parol evidence rule might bar admission but buyer can argue unconscionability, good faith breach, fraud, or misrepresentation
5. Disclaimer of Implied Warranty of Merchantibility
a. Must mention “merchantability”
b. If in writing, must be conspicuous
6. Disclaimer of Implied Warranty of Fitness for a Particular Purpose
a. Must be in writing and conspicuous
b. No requirement that “fitness” or “fitness for a particular purpose” be used
7. Implied warranties are disclaimed if buyer is warned by language such as “as is” or “with all its faults” and if buyer has right to inspect the good before purchase for as long as she wishes (disclaimer for any flaw that should be discovered by such inspection)
ix. Non-UCC Warranty: implied warranty of habitability – skillful performance and quality of a newly constructed home

3. DID A PARTY’S DUTY TO PERFORM ARISE? (CONDITIONS)
a. No breach if condition is not satisfied or excused
b. Condition vs. Promise
i. Condition is not satisfied or excused  do not have to perform
ii. Promise was not performed  can sue for breach
iii. Promissory condition did not happen  do not have to perform and can sue for breach
iv. Neither: “pay when paid” clause btwn GC & sub – most courts interpret this clause as requiring the GC to pay the sub within a reasonable time, even if the owner has not paid the GC
c. Factors courts use to interpret K to determine whether it includes express condition: express language, negotiations, course of performance, course of dealing, economic and business realities, trade usage
i. Ambiguous language will be interpreted as a promise or constructive/implied condition rather than express condition – especially when express condition would increase the risk of forfeiture by obligee
ii. Rst: favor an interpretation that reduces risk of forfeiture
iii. Strong language for creating express condition example: need to write the consequences of failure to satisfy condition; cannot just write “express condition,” even though you should do that too
d. If only one party’s duty is conditioned, she can waive the condition
e. Implied or constructive condition is imposed by the court to do justice and is subject to the doctrine of substantial performance
f. Express conditions must be satisfied perfectly (not subject to doctrine of substantial performance)
i. Exception: if express condition is immaterial, even if it is not satisfied perfectly, court might excuse it if enforcement of condition would be unfair
1. Excuse of condition to avoid forfeiture
2. Failure to cooperate (aka wrongful prevention): promisor wrongfully hinders or prevents condition from occurring; related to the more general duty of good faith
3. Waiver and estoppel: waiver is only effective where it was made after the condition was to be fulfilled or the promise was to be performed, but before that, it can be withdrawn as long as there has been no reliance on the waiver (if there has been reliance, the waiving party is estopped from retracting the waiver)

4. IF A PARTY’S DUTY TO PERFORM AROSE, WAS IT DISCHARGED? (EVENTS DISCHARGING THE DUTY TO PERFORM)
a. Impossibility: performance is literally impossible, e.g., subject matter of K (person to perform or goods) dies or is destroyed
i. UCC: Casualty to (destruction of) Identified Goods
b. Impracticability
i. After K was made, event occurred, the nonoccurrence of which was a basic assumption of the K
ii. Event renders party’s performance impracticable (unduly burdensome)
iii. Party seeking relief was not at fault in causing occurrence
iv. Party seeking relief must not have borne the risk of event occurring (either under the language of the K or surrounding circumstances)
c. Frustration of purpose
i. After K was made, event occurred, which frustrated the principal purpose of the party making the K
ii. Frustration was substantial
1. Mere market shift or financial inability do not allow discharge
iii. Frustrating event was a basic assumption of K (same as impracticability)
d. UCC: Excuse by Failure of Presupposed Conditions [Impracticability and Frustration of Purpose]
i. Not a breach if impracticable because of an occurrence of a contingency the nonoccurrence of which was a basic assumption on which K was made
ii. Not a breach if impracticable by compliance in good faith with any applicable governmental regulation or order
e. Modification
i. G/R Rst §73: performance of pre-existing duty is not consideration but a similar performance is consideration if it differs from what was required by the duty in a way which reflects more than a pretense of a bargain
ii. Exceptions Rst §89: promise modifying a duty is binding if either:
1. Modification is fair and equitable in view of circumstances not anticipated by parties when K was made (like superseding event)
2. To the extent provided by statute
3. To the extent that justice requires enforcement in view of material change of position in reliance on the promise
iii. UCC: §2-209 modification, rescission, and waiver (supplements CL)
1. Modification under this section needs no consideration
2. No oral modification (NOM) clauses are enforceable but parties can enter into written modification
a. At CL, courts are split about enforcing NOM clauses
3. Statute of frauds (SoF) must be satisfied if modified K is within SoF, i.e., $500
4. Even if does not satisfy #2-3, it can be a waiver (parties act as if modification is enforceable, and failure to raise defense is waiver)
5. Waiver can be retracted by reasonable notification unless retraction would be unjust in view of material change of position in reliance on waiver
a. Party can notify other she is being coerced – protest in writing of modification is best
iv. Rescission
1. G/R: courts will not follow fiction of deemed rescission (mutual rescission and then new K to avoid PED rule – new K, not modification) unless it is a real rescission
2. Majority Rule: if cross out term and write new term and initial, modification
3. Minority Rule: if cross out term and write new term and initial, rescission

5. IF A PARTY’S DUTY TO PERFORM WAS NOT DISCHARGED, WAS A FAILURE TO PERFORM A MATERIAL BREACH?
a. Breach=any non-performance of contractual duty at a time when performance of that duty is due
b. Constructive Conditions
i. Where both promises can be performed simultaneously and the K terms permit, the rendering of each performance is a constructive condition on the other, i.e., the performances should be done simultaneously
1. Example: grocery purchase
2. You do not have to perform unless the other does
ii. Where one party’s performance takes longer period of time, that party’s performance is constructive condition on the other party’s duty to perform
1. Example: employment K
c. Substantial Performance
i. Minor deviations from K (partial breach) do not amount to failure of condition to the other party’s duty to perform – they just give rise to the other party’s right to recover damages for that, but the damages may be negligible because it was minor
1. Jacob & Youngs v. Kent reading pipe case
ii. Factors to consider whether performance is substantial (and breach is material)
1. Extent to which injured party will be deprived of benefit which he reasonably expected
2. Extent to which injured party can be adequately compensated for part of benefit of which deprived
3. Extent to which party failing to perform will suffer forfeiture
4. Likelihood that party failing to perform will cure her failure
5. Extent to which behavior of party failing to perform comports with standards of good faith and fair dealing
iii. UCC rejects substantial performance doctrine
1. Perfect tender rule: if the goods or tender of delivery fail in any respect to conform to the K, buyer may: (a) reject the whole, (b) accept the whole, or (c) accept any commercial unit or units and reject the rest
a. Buyer must act promptly to reject and follow proper procedures, otherwise it will be deemed an acceptance
2. Rules that mitigate the perfect tender rule
a. Seller can cure if time for performance has not expired: seller may give notice of intent to cure and to affect cure by substituting a conforming delivery before delivery date under K (buyer can reject late delivery even if time of delivery is not material term)
b. If buyer has already accepted goods, buyer can revoke acceptance only for substantial defects
c. In installment sale, buyer can reject installment only if defect substantially impairs value of installment and can claim breach of whole K only if defect substantially impairs value of whole K
d. Good faith applies to protect against buyer’s rejection of goods that is clearly pretextual, e.g., rejection because of some minor noncomformity because buyer wants out of deal
d. Partial breach: breach that is not significant, e.g., short delay or minor deficiency in payment, absent other circumstances
i. Does not discharge nonbreaching party, who must continue to perform obligations under K
e. Material breach: failure to perform a significant performance obligation; other party may suspend their performance until material breach is cured
i. Suspends performance duty of nonbreaching party until material breach is cured
f. Total breach: material nonperformance that has not been cured after expiration of reasonable period of time
i. Discharges nonbreaching party from duties under K
g. Steps to analyze breach
i. Is breach material? (Rst §241 factors)
1. Extent to which injured party will be deprived of benefit which he reasonably expected
2. Extent to which injured party can be adequately compensated for part of benefit of which deprived
3. Extent to which party failing to perform will suffer forfeiture
4. Likelihood that party failing to perform will cure her failure
5. Extent to which behavior of party failing to perform comports with standards of good faith and fair dealing
ii. Is material breach total?
1. Rst §241 factors
2. 2 additional factors in Rst §242
a. Extent to which it reasonably appears to injured party that delay may prevent or hinder her in making reasonable substitute arrangements
b. Extent to which agreement provides for performance without delay and whether circumstances, including agreement, indicate that performance or offer to perform by that day is important
h. Remedies
i. Damages: (1) actual and future damages for total breach and (2) only actual damages for partial breach
ii. Unjust enrichment and restitution: breaching party can recover for reasonable value of services
i. Divisible performance: determine whether conditions within each divisible part of K have been satisfied or excused
j. Anticipatory Repudiation (AR)
i. Must be clear and unequivocal statement or conduct prior to time for performance indicating there will be material breach
ii. If grounds for insecurity are commercially reasonable under the circumstances, party can demand adequate assurance from other party
1. UCC requires demand be in writing, but many courts do not strictly enforce this
2. After receipt of justified demand, failure to provide such assurance within reasonable time is AR
a. UCC says within reasonable time not exceeding 30 days; btwn merchants it is determined by commercial standards
b. Rst does not set a maximum time
iii. AR is treated as material breach, discharging innocent party’s duties and excusing any conditions on repudiator’s duties (so that repudiator’s duty arises immediately and innocent party can immediately sue for breach)
1. Exception: when innocent party has fully performed and payment is due in future, innocent party does not have right to sue repudiator immediately for breach but must wait until tie for performance under K and see if repudiator retracts and pays after all
iv. UCC Rules: when either party repudiates which will substantially impair value of K to other, aggrieved party may either:
1. For a commercially reasonable time await performance
2. Resort to any remedy for breach even though she notified repudiator that she would await latter’s performance and has urged retraction
3. In either #2-3, suspend her own performance or proceed in accordance with the provisions of this article
v. Repudiator can retract AR as long as innocent party has not materially changed her position or indicated that repudiation is final

6. TO WHAT REMEDIES IS A PARTY ENTITLED?
a. Rights & Duties of Third Parties
i. G/R: K rights can be assigned (creates in the assignee a new K right and extinguishes the K right previously held by assignor)
1. Exceptions: statute or public policy; material adverse effect on other party to original K; strong language (magic words) in K term prohibiting assignment and “no assignment” clauses are otherwise interpreted to prohibit delegation, not assignment
ii. G/R: K duties can be delegated (delegation does not extinguish the duty of obligor so delegator and delegatee may be sued, unless clear evidence of novation – obligee releases obligor)
1. Exceptions: generally no delegation for duty to perform services unless other party assents; “no delegation” clauses are enforceable
b. Expectation Damages
i. Formula: loss in value (if any) + other loss (if any) – cost avoided (if any) – loss avoided (if any)
1. Loss in value: difference btwn what should have been received and what, if anything, was received
2. Other loss: special damages, i.e., incidental and consequential losses
a. Must be reasonably foreseeable by breaching party
b. Must be measured with reasonable certainty
c. Reduced to the extent they could have been avoided or minimized by reasonable efforts
3. Cost avoided: savings on expenditures non-breaching party otherwise would have incurred if breaching party performed
4. Loss avoided: mitigation by non-breaching party
ii. Real estate sales K: difference btwn K price and market price at time of breach
1. English (traditional) rule: if seller breaches, buyer’s recovery is limited to restitution, i.e., seller returning any payments buyer made
2. American (modern) rule: if seller breaches, buyer’s recovery is determined using expectation damage formula, regardless of seller’s good or bad faith
iii. Employment K: if salary for only available substitute employee is higher than breaching employee’s, then breaching employee may have to compensate employer for salary increase despite that employer may benefit from hiring more qualified employee
1. Employee’s illness might excuse nonperformance in some cases
iv. Proof of FMV at time of breach
1. Expert opinions, such as professional appraisals
2. Testimony of owner of property (but credibility might be an issue)
3. Comparable sales of similar properties
4. Arms’ length resale of property involved in K dispute, not fire sale or compulsive (if resale after time of breach, consider surrounding circumstances for whether good indication of FMV at time of breach)
v. G/R: post-judgment interest to successful party, but pre-judgment interest only where P’s claim was for liquidated sum (ascertainable amount)
vi. Rst Modern Rule: non-breaching party’s damages can be measured by either (1) diminution in value or (2) reasonable cost to complete or repair defects if that cost is not clearly disproportionate to probable loss in value to her
vii. CL Traditional Rule: non-breaching party’s damages are generally measured by cost to complete, and diminution in value is the exception
1. Jacob & Youngs v. Kent: diminution in value exception applies only when substantial performance made in good faith and cost of completion involves great economic waste (i.e., tearing down already completed work); applies when breach was incidental and cost of completion was disproportionate (and would overcompensate P)
viii. Restrictions on Recovery
1. Foreseeability: losses may be foreseeable as a probable result of breach because it follows from the breach (1) in the ordinary course of events (arise naturally from the breach – general or direct damages) or (2) as a result of special circumstances, beyond ordinary course of events, that breaching party had reason to know, e.g., if other party told them
a. Lost profits from collateral Ks
b. Injury to person or property caused by goods that do not conform to K warranties
c. New business: traditionally, courts rejected lost profit claims; modern trend is to allow a new business to try to establish lost profits by, for example, offering proof of profits of comparable businesses
2. Certainty: evidence must be sufficient to persuade fact-finder that loss is more likely to have occurred than not (preponderance of evidence) and must give fact-finder enough basis for calculating money damages
3. Causation: direct damages usually do not pose a causation issue because clear causal link; could be an issue for consequential damages and D might argue too attenuated
4. Mitigation: damages are not recoverable for loss that could have been avoided without undue risk, burden, or humiliation; P will not be precluded from recovery to the extent she has made reasonable but unsuccessful efforts to avoid loss
a. It is an affirmative defense; burden of proof is on D by preponderance of evidence
b. Employer would have to prove both: availability of suitable and comparable employment (many courts require comparable position also) and lack of reasonable diligence on employee’s part to obtain substitute employment
i. Comparable employment: acceptance of unconditional offer of reinstatement by former employer in breach where no special circumstances exist to justify rejection
ii. Not comparable employment: significantly different, inferior duties; greater physical risk; would subject employee to harassment or humiliation
c. Leases: traditionally, lessor did not have to mitigate; modern trend is that lessor has duty to mitigate
d. Lost volume theory: damages are reduced by amounts received from mitigating/substitute K but are not reduced by amounts that party received from an additional K
ix. Nonrecoverable damages
1. Attorney’s fees
a. Exception: statutes for certain circumstances; if K provides for them; attorney’s fees in a collateral dispute may, in some cases, be treated as incidental damages to main K dispute
2. Mental distress
a. Exception: breach caused bodily harm; narrow exception if emotional distress is particularly likely consequence of breach, e.g., K to transport dead body
3. Punitive damages
a. Exception: bad faith breach of insurance K by insurer
c. UCC Remedies for Buyers and Sellers
i. First determine whether buyer’s remedies are eliminated or limited by K, e.g., warranty disclaimer
ii. Buyer may recover part of K price that has been paid if goods are not delivered or are rejected or acceptance is revoked
iii. Status Quo Remedies
1. Seller’s breach: get the goods back to the seller
a. Rejection
i. G/R: perfect tender rule – buyer can reject any non-conforming shipment before acceptance no matter how trivial the non-conformity is
ii. Special rule for installment sales: buyer can only reject a given installment for substantial defects that impair value of installment and can only reject remaining installments if defects substantially impair value of entire K
b. Revocation of acceptance
i. Buyer can revoke acceptance if there is a substantial defect or nonconformity and problem was difficult to discover at time goods were accepted or the seller said defect would be cured and it has not been
ii. Acceptance: buyer either fails to reject the goods within a reasonable time or indicates that the goods are acceptable or does anything inconsistent with seller’s ownership
c. For both rejection and revocation, buyer must give seller reasonable notice of defects then await instructions for what to do with the goods (if instructions are reasonable, buyer must follow them otherwise buyer can do anything reasonable with the goods)
2. Buyer’s breach: right to withhold goods – if buyer breaches while goods are still in seller’s possession, seller may withhold delivery and do anything reasonable (e.g., resell them) and sue for damages
iv. Expectation Damages: difference btwn market price and K price for goods
1. Seller’s breach: buyer can also recover incidental and consequential damages through common law
a. Keep goods: recover diminished value
b. Cover: recover difference btwn cover price and K price
c. Cannot/does not cover: recover difference btwn market price and K price
2. Buyer’s breach: seller can also recover incidental and consequential damages through common law
a. Substitute sale and recover difference btwn K price and resale price
i. Must give notice to buyer of intended resale except where goods are perishable or will decline in value quickly
b. Difference btwn K price and market price at time and place delivery was to be made
c. Lost volume sellers (special rule): recover profit seller would have made if buyer had performed even if seller resells goods
i. Applies only if breach causes a decrease in the quantity of goods seller will sell, e.g., Ikea
v. Specific Performance
1. Seller’s breach: buyer can get specific performance if goods are unique
2. Buyer’s breach: “action for the price” if the goods are not resalable
d. Alternatives to Expectation Damages
i. Reliance Damages
1. Damages based on reliance interest, including expenditures made in preparation for performance or in performance, less any loss that breaching party can prove with reasonable certainty the injured party would have suffered had K been performed
2. May be used when expectation damage amount is uncertain
ii. Restitutionary Damages
1. Modern approach is that breaching party can recover
a. Exception: enforceable liquidated damages clause
b. Exception: breaching party intentionally strayed from terms of K
c. Exception: breaching party acted in bad faith
2. Any party can recover when K is unenforceable (e.g., K is voidable) or party’s duty to perform did not arise (i.e., failure of a condition) or duty to perform arose but was discharged (e.g., supervening event)
3. Injured party is entitled to restitution for any benefit that she conferred on other party
4. Limitations
a. Must be total breach of K or repudiation
b. Full performance exception: when P fully performed and all D must do is pay, P is limited to expectation damages
c. Restitutionary amount must be reasonably certain
5. Measure of restitutionary recovery is either enrichment or benefit and is not dimished by any loss P would have incurred by complete performance
a. Reasonable value of performance
b. Value of increase to recipient’s property
iii. Specific Performance: extraordinary remedy, not G/R
1. Equitable remedy: balancing equities btwn parties and considering social interests
2. Generally, court orders SP only if legal remedy (damages or restitution is inadequate), e.g., subject matter of K is unique like real property, heirlooms, art, certain intangibles not on the market like patents and closely held stock
3. Available to both buyers and sellers
4. Factors courts consider:
a. Adequacy of legal remedy
i. Difficulty in providing damages with reasonable certainty
ii. Difficulty of getting suitable substitute with money damages
iii. Likelihood that award of damages could not be collected
b. Difficulty of enforcement or supervision: courts will not order SP when it would disproportionately burden the court in comparison to advantages to be gained or harm suffered
c. Subject matter of K
d. Inequitable conduct (e.g., K was induced by mistake or unclean hands)
e. Unfair K terms short of unconscionability
f. Balance of equities and hardships
g. P’s return performance (if not already rendered, court may condition its grant on P doing so)
5. Application to employment Ks
a. No SP because difficult to enforce and involuntary servitude and money damages are usually adequate for employees
b. Negative (or indirect) enforcement: some courts might enjoin employee from working for another employer based on implied promise or express exclusivity clause
i. Courts will likely deny request if personal services are not special, unique, unusual, or of peculiar value or if it will probably leave employee without other reasonable means of making a living
ii. Court might grant negative enforcement if first employer is in competition with second employer
c. Covenants not to compete
i. Rule in some jdx: may be enforceable if employer has valid, protectable interest and restrictions are reasonable
ii. Rule in some jdx, e.g., CA: weigh employer and employee interests but emphasize employee freedom to work and may either
1. Refuse to enforce at all
2. Reform to limit its scope, e.g., geographically or temporally
iv. Agreed Remedies
1. Liquidated damages (LD): K term where parties agreed to breaching party paying specified sum or in accordance with prescribed formula
2. SP or injunction might be granted to enforce duty even if there is LD clause for breach of that duty
3. Limitations on LD
a. Court will interpret LD clause in context to determine if genuine attempt to ascertain damages in advance or if it was penalty (imposing liability that goes beyond actual loss to be suffered by non-breaching party)
i. Penalty LD clause will not be enforced
b. Courts balance policy of freedom of K against policy of confining relief to economic compensation
c. LD clause must be a reasonable estimate of harm
i. Traditional rule: reasonableness is measured as of the time of K formation
ii. Modern trend: reasonableness is measured in light of anticipated loss or actual loss
d. Compare liquidated vs. actual damages but if actual damages cannot be shown with reasonable certainty, comparison cannot be done
4. Damage limitation provisions is enforceable unless it is unconscionable or it provides for a remedy that is valueless
a. UCC: unconscionable if limits damages for injury to the person in case of consumer goods; not unconscionable if limits damages where the loss is commercial
b. DO BATTLE OF THE FORMS to see if it is a term
e. Promissory Estoppel
i. Elements:
a. Promise
b. Which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person
c. Which does induce such action or forbearance
d. If injustice can be avoided only by enforcement of the promise
ii. Courts are sympathetic to charitable subscriptions
iii. Special Construction Case
a. Majority View: use of subcontractor’s bid is detrimental reliance and makes offer irrevocable but is not acceptance; option K but general contractor cannot bid chop or shop
b. Minority View: use of subcontractor’s bid does not make offer irrevocable and is not acceptance
iv. G/R: no recovery for detrimental reliance on other party’s assurances during preliminary negotiations
a. Rare Exception (Pop’s Cones): detrimental reliance on not forthcoming but repeated assurances
v. Recovery is limited to avoiding injustice, but court has discretion to award expectation, reliance, or some other form of remedy when PE is basis for recovery
b. Unjust Enrichment
i. Elements:
a. Enrichment: receipt of something of value
b. Unjust: not officious; intent to charge (not gratuitous); would be unfair to allow beneficiary to retain it without payment
ii. Remedy=restitution
iii. Although acting without other’s knowledge or consent, person can recover if:
a. Acted unofficiously and with intent to charge
b. Service was necessary to prevent serious bodily harm or pain
c. Had no reason to know that the other would not consent if mentally competent
d. It was impossible for other to give consent or consent would have been immaterial (extreme youth or mental impairment)
iv. Officious intermeddlers (unjustified interference) and good Samaritans (gratuitous) cannot recover
v. Person performing professional services to protect another’s life or health can recover a reasonable charge for the services
vi. Person protecting another’s property can recover the loss avoided or reasonable charge for services provided, whichever is less
vii. Promissory Restitution: legal consideration creating an enforceable K
a. G/R: pure moral obligation (without more) is not legal consideration
b. Exception: moral obligation + material benefit
c. Exception: moral obligation + affirmation of antecedent promise


MEMORIZATION

1. Is the agreement enforceable?

Statute of Frauds
1. K must be within SoF
a. Rst: sale of interest in land/real estate
b. Rst: logically impossible to be performed within one year
c. UCC: $500 or more
2. SoF must be satisfied by writing signed by party to be charged
a. Signed: any mark or symbol placed on writing by party to be charged with intent to authenticate writing; interpreted broadly
3. Exception must not take K outside SoF
a. Rst: part performance/reliance regarding K for transfer of interest in land
i. Reasonable reliance
1. Majority rule: take possession of property and make valuable, permanent, and substantial improvements to property
2. Minority (Rst) rule: detrimental reliance
ii. Continuing assent
iii. Change in position
iv. Injustice can be avoided only be specific enforcement
b. Rst: promissory estoppel factors
i. Availability and adequacy of other remedies, particularly cancellation and restitution
ii. Definite and substantial character of action or forbearance in relation to remedy sought
iii. Extent to which action of forbearance corroborates evidence of making and terms of promise, or making and terms are otherwise established by clear and convincing evidence
iv. Reasonableness of action or forbearance
v. Extent to which action or forbearance was foreseeable by promisor
c. Rst: exception to one-year fule if P completed her performance
d. UCC: merchants confirmation exception
i. Both parties are merchants
ii. Within reasonable time of oral K, party sends written confirmation to other
iii. Which is signed by sender and otherwise satisfies SoF against sender
iv. Recipient has reason to know its contents
v. Recipient does not give written notice of objection to it within 10 days
e. UCC: where seller has begun to make specially manufactured goods for buyer (special goods exception)
f. UCC: where party charged admits in pleading, testimony, or otherwise in court that K was made (admission exception)
g. UCC: payment for goods had been made and accepted, or goods have been delivered and accepted (part performance exception)

Duress by Improper Threat
1. Improper threat
a. If exchange appears fair
i. Threat is or threat of crime or tort
ii. Threat of criminal prosecution
iii. Threat of bad faith use of civil process
iv. Threat is breach of duty of good faith and fair dealing with regard to modification of existing K
b. If exchange appears unfair
i. Threatened action would harm recipient and not significantly benefit party making threat
ii. Prior dealing between parties significantly increases effectiveness of threat
iii. Threatened action is use of power for illegitimate ends
2. No reasonable alternative
a. Examples: alternative sources of goods, services, or funds whether there is a threat to withhold such things, toleration if threat involves only a minor vexation, etc.
3. Actual inducement of K by threat
a. Consider age, background, and relationship of parties

Undue Influence
1. Domination or special relationship between parties
a. Domination: perhaps because victim is weak, infirm, and/or aged
b. Special relationship: relationship of care, fiduciary relationship, or hierarchical authority relationship that makes victim more susceptible to influence
2. Improper persuasion (Odorizzi factors)
a. Discussion of transaction at unusual or inappropriate time
b. Consummation of transaction at unusual place
c. Insistent demand that business be finished at once
d. Extreme emphasis on untoward consequences of delay
e. Use of multiple persuaders by the dominant side against a single servient party
f. Absence of third-party advisors to servient party
g. Statements that there is no time to consult advisors or attorneys

Fraudulent Misrepresentation
1. Maker intends her assertion to induce party to manifest assent
2. Either of the following: (maker is aware it is or might be a misrepresentation)
a. Maker knows or believes that assertion is not in accord with facts
b. Maker does not have confidence that she states or implies in the truth of assertion
c. Maker knows that she does not have basis that she states or implies for assertion

Nondisclosure=Assertion of Fact (only in these 4 cases)
1. Where she knows that disclosure of fact is necessary to prevent some previous assertion from being misrepresentation or from being fraudulent or material
2. Where she knows that disclosure of fact would correct mistake of other party as to contents or effect of writing, evidencing or embodying agreement in whole or in part
3. Where other person is entitled to know fact because of relation of trust and confidence
4. Where she knows disclosure of fact would correct mistake of other party as to basic assumption on which party is making K and if nondisclosure of fact amounts to failure to act in good faith and in accordance with reasonable standards of fair dealing
a. Good faith and fair dealing factors
i. Whether information should be treated as property of party who possesses it (because she incurred cost and effort)
ii. Whether information is readily available on diligent inquiry

Promissory Estoppel
1. Promise
2. Which promisor should reasonably expect to induce action or forbearance on the part of promisee or third person
3. Which does induce such action or forbearance
a. Special Construction Case
i. Majority View: use of sub’s bid is detrimental reliance and makes offer irrevocable but is not acceptance (option K but GC cannot bid chop or shop)
ii. Minority View: use of sub’s bid does not make offer irrevocable and is not acceptance
b. Preliminary Negotiations
i. G/R: no recovery for detrimental reliance on other party’s assurances during preliminary negotiations
ii. Pop’s Cones Exception: detrimental reliance on not forthcoming but repeated assurances
4. If injustice can be avoided only by enforcement of the promise

Unjust Enrichment
1. Enrichment: receipt of something of value
2. Unjust: not officious; intent to charge (not gratuitous); would be unfair to allow beneficiary to retain it without payment
3. Person acting without other’s knowledge or consent is entitled to restitution if
a. Acted unofficiously and with intent to charge
b. Service was necessary to prevent serious bodily harm or pain
c. Had no reason to know that other person would not consent if mentally competent
d. It was impossible for other to give consent or consent would have been immaterial (extreme youth or mental impairment)
4. Person performing professional services to protect another’s life or health can recover reasonable charge for services
5. Person protecting another’s property can recover loss avoided or reasonable charge for services provided, whichever is less
6. Promissory Restitution: legal consideration creating enforceable K
a. G/R: pure moral obligation, without more, is not legal consideration
b. Exception: moral obligation + material benefit
c. Exception: moral obligation + affirmation of antecedent promise


2.   What are the terms?

Parol Evidence Rule
1. Extrinsic evidence of negotiations that occurred prior to or contemporaneously with the final written document cannot be used to contradict the writing
2. Parol evidence can be used to supplement a final but incomplete writing (four corners approach or Rst approach)
3. Exceptions
a. Parol evidence can be used to explain or interpret the writing
b. Evidence of negotiations that followed the final writing is not parol evidence
c. Evidence that K is subject to oral condition precedent
d. Evidence of mistake, fraud, duress, illegality, or lack of consideration (i.e., to establish that K is invalid/unenforceable)
e. Evidence regarding grounds for granting certain equitable remedies
f. Evidence of a collateral agreement between the parties: consistent, additional terms in separate agreements supported by consideration


3.   Conditions?

Express Conditions
1. Factors courts consider
a. Express language (ambiguous language will be interpreted as promise or constructive condition)
b. Negotiations
c. Course of performance
d. Course of dealing
e. Economic and business realities
f. Trade usage
2. Must be satisfied perfectly
a. Exception: imperfectly satisfied immaterial express conditions might be excused if enforcement would be unfair
b. Exception: excuse of condition to avoid forfeiture
c. Exception: failure to cooperate (aka wrongful prevention)
d. Exception: waiver and estoppel


4.   If a party’s duty arose, was it discharged?

Mutual Mistake
1. Mistake of both parties at time K was made
2. Mistake relates to basic assumption on which parties’ made K
3. Mistake has material effect on agreed exchange of performances
4. Complaining party did not bear risk of mistake
a. Risk is allocated to her by agreement of parties
b. She is aware at time K is made that she has only limited knowledge with respect to facts to which mistake relates but treats limited knowledge as sufficient (conscious ignorance)
c. Risk is allocated to her by court on the ground that it is reasonable in the circumstances to do

Unilateral Mistake
1. Mistake by one party at time K was made
2. Mistake relates to basic assumption on which mistaken party made K
3. Mistake has material effect on agreed exchange of performances that is adverse to mistaken party
4. Mistaken party did not bear risk of mistake
a. Risk is allocated to her by agreement of parties
b. She is aware at time K is made that she has only limited knowledge with respect to facts to which mistake relates but treats limited knowledge as sufficient (conscious ignorance)
c. Risk is allocated to her by court on the ground that it is reasonable in the circumstances to do
5. Either:
a. Effect of mistake is such that enforcement of K would be unconscionable (i.e., substantial or significant hardship)
b. Other party had reason to know of mistake or her fault caused mistake

Impracticability
1. After K was made, event occurred, nonoccurrence of which was basic assumption of K
2. Event render party’s performance impracticable (unduly burdensome)
3. Party seeking relief was not at fault in causing occurrence
4. Party seeking relief must not have borne risk of event occurring (either under language of K or surrounding circumstances)

Frustration of Purpose
1. After K was made, event occurred, which frustrated principal purpose of party making K
2. Frustration was substantial
3. Frustrating event was basic assumption of K (same as impracticability)

Rst Modification
1. G/R: PED is not consideration, but similar performance is consideration if it differs in a way which reflects more than a pretense of a bargain
2. Exception: modification is fair and equitable in view of circumstances not anticipated by parties when K was made
3. Exception: statute
4. Exception: to the extent that justice requires in view of material change of position in reliance on promise

UCC Modification
1. Needs no consideration
2. NOM clauses are enforceable
3. SoF must be satisfied if modified K is within SoF
4. Even if #2-3 fail, it can be a waiver
5. Waiver can be retracted by reasonable notification unless reliance


5.   Was failure to perform a material breach?

Divisible Ks (Gill v. Johnstown Lumber Test)
1. Is the performance of each party divided into 2 or more parts?
2. Is the number of parts on each side the same?
3. Is the performance of each part by one party the agreed equivalent or exchange for the corresponding part for the other party?

Substantial Performance (Plante v. Jacobs Test)
Does the performance satisfy the essential purpose of the K?

Rst §241 Factors (substantial performance & material breach & total breach pt. 1)
1. Extent to which injured party will be deprived of benefit which she reasonably expected
2. Extent to which injured party can be adequately compensated for part of benefit of which she was deprived
3. Extent to which party failing to perform will suffer forfeiture
4. Likelihood that party failing to perform will cure her failure
5. Extent to which behavior of party failing to perform comports with standards of good faith and fair dealing

Rst §242 Factors (total breach pt. 2)
1. Extent to which it reasonably appears to injured party that delay may prevent or hinder her in making reasonable suitable arrangements
2. Extent to which agreement provides for performance without delay and whether circumstances, including the agreement, indicate that performance of offer to perform by that day is important

UCC Rules Mitigating Perfect Tender Rule
1. Seller can cure if time for performance has not expired
2. If buyer has already accepted goods, buyer can only revoke acceptance for substantial defects
3. In an installment sale, buyer can reject installment only if defect substantially impairs value of installment and can claim breach of whole K only if defect substantially impairs value of whole K
4. Good faith applies to protect against buyer’s rejection of goods that is clearly pretextual


6.   What remedies?

Expectation Damages
Loss in value (if any) + other loss (if any) - cost avoided (if any) - loss avoided (if any)
1. Restrictions
a. Foreseeability: ordinary course of events (direct damages) or special circumstances that breaching party had reason to know of
b. Certainty: loss is more likely to have occurred than not (preponderance of the evidence) and enough basis for calculating money damages
c. Causation
2. Mitigation: damages are not recoverable for loss that could have been avoided without undue risk, burden, or humiliation; P will not be precluded if reasonable effort
a. Lost volume theory: damages will not be reduced by additional K
3. Non-recoverable Damages
a. Attorney’s fees unless K so provides or attorney’s fees in some cases in collateral disputes (incidental damages)
b. Mental distress unless breach caused bodily harm or emotional distress was a particularly likely consequence of breach
c. Punitive damages unless bad faith breach of insurance K by insurer

UCC Remedies for Buyers
1. For rejection and revocation of acceptance, buyer must give seller reasonable notice of defects and await instructions for what to do with goods and follow instructions if they are reasonable
2. Rejection
a. G/R perfect tender: buyer can reject any non-conforming shipment before acceptance no matter how trivial the non-conformity is
b. Installment sales special rule: buyer can only reject given installment for substantial defects that impair value of installment and can only reject remaining installments if defects substantially impair value of entire K
3. Revocation of Acceptance
a. Acceptance: fails to reject goods within reasonable time, indicates that goods are acceptable, or does anything inconsistent with seller’s ownership
b. May revoke if there is substantial defect or nonconformity and problem was difficult to discover at time goods were accepted or seller said defect would be cured and it has not been
4. Expectation Damages
a. Buyer can recover incidental and consequential damages through CL
b. If buyer keeps goods, she can recover diminished value
c. If buyer covers, she can recover difference between cover price and K price
d. If buyer does not cover, she can recover difference between market price and K price
5. Specific Performance: buyer can get specific performance if goods are unique

UCC Remedies for Sellers
1. Right to Withhold Goods: if buyer breaches while goods are still in seller’s possession, seller may withhold delivery and do anything reasonable with goods, including resale, and sue for damages
2. Expectation Damages
a. Seller can recover incidental and consequential damages through CL
b. Substitute sale and recover difference between K price and resale price, but must give notice to buyer of intended resale except where goods are perishable or will decline in value quickly
c. Difference between K price and market price at the time and place delivery was to be made
d. Lost volume sellers special rule: recover profit seller would have made if buyer had performed even if seller resells goods; applies only if breach causes a decrease in quantity of goods seller will sell
3. Specific Performance: “action for the price” if the goods are not resalable

Reliance Damages
Reliance interest - cost avoided (breaching party must prove with reasonable certainty)
May be used when expectation damage amount is uncertain

Restitutionary Damages
Enrichment (reasonable value of performance) or Benefit (value increase to property)
1. Modern approach is that breaching party can recover
a. Exception: enforceable liquidated damages clause
b. Exception: breaching party intentionally varied from K terms
c. Exception: breaching party acted in bad faith
2. Any party can recover when
a. K is unenforceable (e.g., K is voidable)
b. Party’s duty to perform did not arise (i.e., failure of a condition)
c. Party’s duty to perform arose but was discharged (e.g., supervening event)
3. Injured party is entitled restitution for any benefit she conferred on other party
a. Limitation: must be total breach of K or repudiation
b. Limitation: restitutionary amount must be reasonably certain
c. Full performance exception: when P fully performed and all D must do is pay, P is limited to expectation damages

Specific Performance
1. Factors courts consider
a. Adequacy of legal remedy
i. Difficulty in providing damages with reasonable certainty
ii. Difficulty of getting suitable substitute with money damages
iii. Likelihood that award of damages could not be collected
b. Difficulty of enforcement or supervision
c. Subject matter of K
d. Inequitable conduct
e. Unfair K terms, short of unconsionability
f. Balance of equities and hardships
g. P’s return performance (if not already rendered, court may condition its grant of specific performance on P doing so)
2. Application to employment Ks
a. No specific enforcement because difficult to enforce, involuntary servitude, and money damages are usually adequate for employees
b. Negative (or indirect) enforcement: some courts might enjoin employee from working for another company based on implied promise or express exclusivity clause
i. Courts will likely deny if personal services are not special, unique, unusual, or of peculiar value or if it will probably leave employee without reasonable means of making a living
ii. Courts might grant if first employer is in competition with second employer
c. Covenants not to compete
i. Some jdx might enforce if employer has valid, protectable interest and restrictions are reasonable
ii. Some jdx, including CA, weigh employer and employee interest but emphasize employee freedom to work and may either refuse to enforce at all or reform to limit its scope, e.g., geographically or temporally

Agreed Remedies
1. Liquidated Damages: K term where parties agreed to breaching party paying specified sum or in accordance with prescribed formula
2. SP or injunction might be granted to enforce duty even if there is LD clause for breach
3. Limitations on LD
a. Penalty clause will not be enforced; only genuine attempts to ascertain damages in advance will be enforced (court’s interpretation)
b. Courts balance policy of freedom of K against policy of confining relief to economic compensation
c. Must be reasonable estimate of harm
i. Traditional rule: reasonableness is measured at time of K formation
ii. Modern trend: reasonableness is measured in light of anticipated loss or actual loss
d. Compare liquidated vs. actual damages but if actual damages cannot be shown with reasonable certainty, comparison cannot be done
4. Damage limitation provisions are enforceable unless unconscionable or valueless remedy
a. UCC: unconscionable if it limits damages for injury to the person in case of consumer goods; not unconscionable if it limits damages where loss is commercial
b. *Do Battle of the Forms to see if it is a term*


ANNOTATED CHECKLIST

What law governs?
Rst/CL
UCC: K for sale of goods (predominant purpose test)

1. Is the agreement enforceable?
Mutual Assent: offer & acceptance
Consideration: bargained-for-exchange
Defenses: SoF, incapacity, duress, undue influence, misrepresentation, nondisclosure, unconscionability, illegal K, public policy
If not enforceable  promissory estoppel or unjust enrichment

2. What are the terms of the K?
Parol Evidence Rule
Express Terms: interpretation, UCC §2-207, electronic K
Implied Terms
Warranties

3. Did a party’s duty to perform arise? (Conditions)
Express Condition: satisfied, excused, immaterial, prevention, waiver/retraction
Implied/Constructive Condition: satisfied, substantial performance, excused

4. If a party’s duty to perform arose, was it discharged? (Events discharging the duty to perform)
Mistake: bilateral, unilateral
Supervening Events: impossibility, impracticability, frustration of purpose
Allocation of Risk
Modification

5. If a party’s duty to perform was not discharged, was a failure to perform a material breach?
Breach
Material Breach: Rst §241 factors
Total Breach: Rst §241-242 factors
Anticipatory Repudiation: demand adequate assurances

6. To what remedies is a party entitled?
Expectation Damages: restrictions, mitigation, punitives
UCC Remedies: buyer’s remedies (§2-712 to §2-715), seller’s remedies (§2-706 to §2-710)
Reliance Damages
Restitutionary Damages
Specific Performance
Agreed Remedies
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