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I. Intro/Background
A. Formalism
· Traditional/Classical Theorists: Williston, Holmes, Langdell (late 1800s-early 1900s)
· Belief and preference that a set of neutral, mechanical legal rules could apply to all contracts over general standards
· Judges had no business considering policy implications
· Rooted in deeper notions of laissez faire economics & limited governmental interference in private transactions
B. Realism
· “Modern” Theorists: Corbin, Llewellyn (around 1950)
· Not possible to derive neutral, mechanical rules, so developed standards instead (ex: unconscionability, good faith)
· More attentive to needs of commercial marketplace
· More responsive to issues of social justice and economic power

C. Law and Economics 
· Contemporary 
· Set of default rules to match what most people would want to have happen
· Renewed emphasis on free-market economy, more conceptual than realism
· Focus is on economic effects & maximizing efficiency
· “Pareto efficiency”: society should have a set of rules that encourage mutually beneficial exchanges
· Coase: reduce transaction costs to encourage exchanges
· Moral: fairness & equity (contracts are about exchanging promises; people should keep their promises)
· Relational: repeat players should keep good faith
· Critical Legal Studies (CLS): challenges existing legal system as perpetuating status quo distribution of power & wealth in society (favoring older, white males)
· Good critique but no coherent set of rules or approaches
· Very egalitarian (focus on helping everyone in community)

II. Contract Formation
Restatement § 1 Contract Defined
A contract is a promise or set of promises for the breach of which the law gives a remedy, or the performance of which the law in some way recognizes as a duty.
· An agreement in-fact
· An agreement in writing
· Legally enforceable agreement (set of rights & duties created by either of the above)—generally not a simultaneous exchange, usually promises to do or not to do something in the future
· Default rule: if any other body of law applies (business, property, family, etc.), those rules apply first before general contract law, so first question is always to ask is whether contract overrides default rule or if it applies

Restatement § 2 Promise; Promisor; Promisee; Beneficiary
(1) A promise is a manifestation of intention to act or refrain from acting in a specified way, so made as to justify a promise in understanding that a commitment has been made.
(2) The person manifesting the intention is the promisor.
(3) The person to whom the manifestation is addressed is the promisee.
(4) Where performance will benefit a person other than the promisee, that person is a beneficiary.

Restatement § 4 How a Promise May Be Made
A promise may be stated in words either oral or written, or may be inferred wholly or partly from conduct.

A. Mutual Assent
Restatement § 17 Requirement of a Bargain
(1) Except as stated in Subsection (2), the formation of a contract requires a bargain in which there is a manifestation of mutual assent to the exchange and a consideration.
(2) Whether or not there is a bargain a contract may be formed under special rules applicable to formal contracts or under the rules state §§82-94.  
· Mere expressions of present intention, predictions or opinions do not constitute promises

Restatement § 19 Conduct as Manifestation of Assent
(1) The manifestation of assent may be made wholly or partly by written or spoken words or by other acts or by failure to act.
(2) The conduct of a party is not effective as a manifestation of his assent unless he intends to engage in the conduct and knows or has reason to know that the other party may infer from his conduct that he assents.  
(3) The conduct of a party may manifest assent even though he does not in fact assent.  In such cases a resulting contract may be voidable because of fraud, duress, mistake, or other invalidating cause.

Restatement § 20 Effect of Misunderstanding 
(1) There is no manifestation of mutual assent to an exchange if the parties attach materially different meanings to their manifestations and 
(a) neither party knows or has reason to know the meaning attached by the other; or
(b) each party knows or has reason to know the meaning attached by the other.
(2) The manifestations of the parties are operative in accordance with the meaning attached to them by one of the parties if
(a) that party does not know of any different meaning attached by the other, and the other knows the meaning attached by the first party; or
(b) that party has no reason to know of any different meaning attached by the other, and the other has reason to know the meaning attached by the first party.

1. Intention to be Bound: The Objective Theory of Contracts
Restatement § 21 Intention to Be Legally Bound
Neither real nor apparent intention that a promise be legally binding is essential to the formation of a contract, but a manifestation of intention that a promise shall not affect legal relations may prevent the formation of a contract.  
· To determine if there has been a “meeting of the mind,” court determines whether there has been a manifestation of mutual assent based upon evidence of observable conduct.
· Based upon a reasonable person’s interpretation of understanding.
· Signing a contract is a form of conduct that provides an indication of assent to the terms (implied duty to read).
· Ray v. William G. Eurice & Bros., Inc. (Ct. App. MD – 1952): Rays contract w/ Eurice Bros. to build house, Ray has attorney type up 5 page memorandum of specifications and attach to contract, Eurice Bros. think 3 pg. specs they prepared are attached but K stated “5 pg” specs attached.  
· What was contractual intent?
1. “Test is objective not subjective”
2. Test of a true interpretation of an offer or acceptance is not what the party making it thought it meant or intended it to mean, but what a reasonable person in the position of the parties would have thought it meant.
3. Eurice Bros. interpretation was not reasonable. 

2. Offer & Acceptance in Bilateral Contracts: Exchange of promises for performance in the future
· Restatement § 24 Offer Defined
An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.
· an “invitation to accept” (not just an invitation for an offer)
· “Offeror is the master of the offer” 
· Lonergan v. Scolnick (Ct. App. CA – 1954): Scolnick-∆ (in NY) puts ad in paper to sell property in Joshua Tree, Lonergan-π sends inquiry, they write back and forth a few times & ∆’s last letter said π would need to act fast b/c he had another buyer.  
· Was there an offer?
· ∆’s letter was not an offer which a reasonable person would expect to be come a contract upon assent and therefore π not entitled to expectation damages.
· (Trial court had focused on whether there was a timely acceptance).

· Restatement § 26 Preliminary Negotiations
A manifestation of willingness to enter into a bargain is not an offer if the person to whom it is addressed knows or has reason to know that the person making it does not intend to conclude a bargain until he has made a further manifestation or assent.
· both “knows” and “reason to know” will look to objective evidence, not state of mind, to determine whether willingness was present, even though “knows” is subjective

· Restatement § 36 Methods of Termination of the Power of Acceptance 
(1) An offeree’s power of acceptance may be terminated by 
(a) rejection or counter-offer by the offeree, or
(b) lapse of time, or
(c) revocation by the offeror, or
(d) death or incapacity of the offeror or offeree
(2) In addition, an offeree’s power of acceptance is terminated by the non-occurrence of any condition of acceptance under the terms of the offer.

Classic illustration of offer & acceptance: 
· Normile v. Miller (Sup. Ct. NC – 1985): π makes offers to buy ∆’s property, conditioned upon acceptance by 5 p.m. the next day
· ∆ signs but changes terms (functions as counter-offer/rejection of π’s offer)—not “acceptance” but a new offer
· ∆ sells property to 3rd party.  Π’s real estate agent informs them, then they initial ∆’s counter offer & try to call it “acceptance” of offer w/in timeframe.  
· Court holds time frame did not become part of ∆’s “counter-offer” b/c it had the effect of creating a new offer (§ 36, § 39) & πs knew ∆ had already sold property (§ 43 aka “Dickinson Rule”).
· Couldn’t be “option contract” b/c no consideration was given by π

· Restatement § 39 Counter-Offers
(1) A counter-offer is an offer made by an offeree to his offeror relating to the same matter as the original offer and proposing a substituted bargain differing from that proposed by the original offer.
(2) An offeree’s power of acceptance is terminated by his making of a counter-offer, unless the offeror has manifested a contrary intention or unless the counter-offer manifests a contrary intention of the offeree.   

· Restatement § 43 Indirect Communication of Revocation 
An offeree’s power of acceptance is terminated when the offeror takes definite action inconsistent with an intention to enter into the proposed contract and the offeree acquires reliable information to that effect.
· “Dickinson rule”

a. Mailbox Rule: when there are conflicting communications regarding acceptance, rejection, or revocation, these default timing rules determine which conflicting communication is effective
· Restatement § 63 Time When Acceptance Takes Effect
Unless the offer provides otherwise, 
(a) an acceptance made in a manner and by a medium invited by an offer is operative and completes the manifestation of mutual assent as soon as put out of the offeree’s possession, without regard to whether it ever reaches the offeror; but
(b) an acceptance under an option contract is not operative until received by the offeror.
· Although § 63 uses “invited” but does not say “required; however, if offeror suggests a medium for acceptance & acceptance is not rec’d in that medium, acceptance is not effective on dispatch unless rec’d in that medium
· Does not apply when offeror has stated, express or implied, that he must receive the acceptance for it to be effective.
· Does not apply when offeror has stated, express or implied, that the communication must be made in a specific manner & acceptance is not made in that manner (§ 60)
· Medium must be reasonable under circumstances
· Only applies where acceptance properly stamped/addressed; if not, and doesn’t arrive within time a properly stamped/addressed letter normally would, acceptance usually only effective upon receipt (i.e., mailbox rule doesn’t apply to faulty communication)
· Convention on Contracts for the International Sale of Goods (CISG) generally adopts Mailbox Rule, but places risk of non-arrival on offeree (party best able to prevent)


· Restatement § 42 Revocation by Communication from Offeror Received by Offeree
An offeree’s power of acceptance is terminated when the offeree receives from the offeror a manifestation of an intention not to enter into the proposed contract.

· Restatement § 40 Time When Rejection or Counter-Offer Terminates the Power of Acceptance
Rejection or counter-offer by mail or telegram does not terminate the power of acceptance until received by the offeror, but limits the power so that a letter or telegram of acceptance started after the sending of an otherwise effective rejection or counter-offer is only a counter-offer unless the acceptance is received by the offeror before he receives the rejection or counter-offer.  
· (i.e., when offeree sends acceptance after he has already sent a rejection, the “acceptance” becomes only a counter-offer unless it is received before the rejection or counter-offer that was sent, but sending the counter-offer/rejection itself doesn’t terminate the power to accept automatically).

b. Advertisements
· General rule: ads are not offers—caveat emptor (“let the buyer beware”) 
· Two exceptions = bait & switch (Izadi) and specificity (Lefkowitz)
· Izadi v. Machado (Gus) Ford, Inc. (Ct. App. FL –1989): newspaper ad appeared to offer trade-in value for new truck, regardless of vehicle’s actual value, then dealership refused to honor deal.  Ability to recover depended on deliberately misleading ad, π’s honest belief (not just taking advantage of imprecise language--§ 26).   
· Lefkowitz v. Great Minneapolis Surplus Store (Sup. Ct. MN – 1957): ad said “one black lapin stole worth $140 for $1 first come first serve” so π waited in line for hours, was first in line but then store said ad only applied to women.  Ad specified how product would be sold to person who accepted offer—1st come 1st serve, so Mr. L won.  

3. Offer & Acceptance in Unilateral Contracts: Exchange of promise for a performance (issue: offeror protected b/c can revoke offer until performance complete, but offeree can start performance and be denied remedy if offer revoked: § 32 & § 45 are solutions)
· Petterson v. Pattberg (Ct. App. NY –1928): ∆ = mortgage holder on π’s land, made offer to reduce principal if π paid in full (early repayment).  Π comes to give ∆ money but he refuses to take it; ∆ had power to revoke offer because π’s performance (tendering the money) had not been complete. 
· Dissent argued that it was unfair b/c borrower had come close enough to completing the act and is unprotected

· Restatement § 32 Invitation of Promise or Performance 
In case of doubt an offer is interpreted as inviting the offeree to accept either by promising to perform what the offer requests or by rendering the performance, as the offeree chooses.
· If it’s not absolutely clear that what is being asked for is a performance, can interpret the K to invite either promise or performance to resolve ambiguity that allows for a constructive acceptance

· Restatement § 45 Option Contract Created by Part Performance or Tender 
(1) Where an offer invites an offeree to accept by rendering a performance and does not invite a promissory acceptance, an option contract is created when the offeree tenders or begins the invited performance or tenders a beginning of it.
(2) The offeror’s duty of performance under any option contract so created is conditional on completion or tender of the invited performance in accordance with terms of the offer.  

§ 45 illustration
· Cook v. Coldwell Banker/Frank Laiben Realty Co. (Ct. App. MO –1998): π worked for ∆ real estate firm.  ∆ announced bonus structure in March 1991, π’s sales entitled her to 30% bonus at the end of year but in September ∆ said bonuses would be paid the following March.  Π asked if she needed to stay at company until then to earn, ∆ said yes, but π left company at end of year.  September offer was ineffective revocation b/c as soon as π was “invited to perform” & began performance on initial bonus offer, ∆’s offer became irrevocable until π had reasonable time to complete performance (end of year as offered).  “Substantial” performance not just “beginning” performance was key.

4. When Offer & Acceptance Differ
· Under CL (non-sale of goods cases)
· Dickered Terms: negotiated
· Boilerplate Terms: standard in forms (usually not negotiated & cause disputes later)
a. Mirror Image Rule: acceptance must mirror the offer; discrepancies b/w offer & acceptance means “acceptance” is just a rejection and counteroffer (§ 39, § 59)
· Restatement § 59 Purported Acceptance Which Adds Qualifications
A reply to an offer which purports to accept it but is conditional on the offeror’s assent to terms additional or different from those offered is not an acceptance but is a counter-offer.
· Comment (a) & also Restatement § 39: a definite & seasonable expression of acceptance is operative even if offeree states add’l or dif terms, so long as acceptance not made to depend on assent to those terms.  Sometimes they are accepted by silence of original offeror (§ 69).
· Restatement § 61 Acceptance Which Requests Change of Terms
An acceptance which requests a change or addition to the terms of the offer is not thereby invalidated unless the acceptance is made to depend on an assent to the change or added terms.

b. Last Shot Doctrine: If a rejection and counteroffer is received and parties perform, the original offeror is deemed to have accepted the rejection and counteroffer by performance (§ 19 & 50) (common w/ exchanged forms—thus, terms in the counteroffer “win” the battle of the forms, usually favors seller).
· Restatement § 50 Acceptance of Offer Defined; Acceptance by Performance; Acceptance by Promise
(1) Acceptance of an offer is a manifestation of assent to the terms thereof made by the offeree in a manner invited or required by the offer.
(2) Acceptance by performance requires that at least part of what the offer requests be performed or tendered and includes acceptance by a performance which operates as a return promise.
(3) Acceptance by a promise requires that the offeree complete every act essential to the making of the promise.  

c. CISG: adopts essentially CL mirror-image rule.  In almost every case, an acceptance that varies terms of the offer will be a counteroffer which will be accepted by the other party’s conduct.

5. Postponed Bargaining: The “Agreement to Agree”
· Restatement § 33 Certainty 
(1) Even though a manifestation of intent is intended to be understood as an offer, it cannot be accepted so as to form a contract unless the terms of the contract are reasonably certain. 
(2) The terms of a contract are reasonably certain if they provide a basis for determining the existence of a breach and for giving an appropriate remedy.
(3) The fact that one or more terms of a proposed bargain are left open or uncertain may show that a manifestation of intention is not intended to be understood as an offer or as an acceptance.  

a. Doctrine of Indefiniteness: no enforceable K if alleged K is missing material terms (can’t have an “agreement to agree”)
· Walker v. Keith (Ct. App. KY –1964): ∆ tenant leased property from π lessor.   K was for 10-yr term at $100/mo w/ option to renew.  Renewal option amt. was ambiguous.  No specified rent = no enforceable agreement.  Tenant loses under doctrine of indefiniteness.
· In lease renewal option context—two requirements: (1) fixed standard/amount or (2) formula to determine amount (doesn’t have to be numerical, definite method by words can suffice)
· UCC § 2-204(3): one or more terms left open in contract for sale does not fail for indefiniteness if parties have intended to make a K and there is a reasonably certain basis for giving an appropriate remedy
· UCC § 2-305: open price-term does not prevent enforcement of a K for sale, if parties intended to be bound by their agreement (“gap-filler” rule)

b. Letters of Intent
· Whether LOI is an enforceable K depends on whether parties intended to be bound
· If language on its face is unambiguous, that language controls the outcome of the case to determine if there is an enforceable agreement
· If language is ambiguous, requires looking at surrounding objective facts to try to ascertain parties’ intentions (evaluated by trier of fact)
· Type of agreement usually in writing?  Required by SOF?
· Agreement contains many or few details?
· Large or small amount of $?
· Negotiations indicate formal written doc contemplated?
· How far along in negotiations?
· Assurances relied upon?
· Quake Construction, Inc. v. American Airlines, Inc. (Sup. Ct. IL – 1990): π contracted w/ GC (Jones) to build facilities, GC rec’d bid from π & verbally notified π it was awarded K.  GC needed subcontractor #s, π could not give until GC submitted signed subcontract, so GC sent π LOI to help facilitate π’s agreements w/ subs.  LOI was ambiguous: stated some specs of bid & included cancelation clause (indicated intent to be bound) but also referred to execution of formal K in future, included cancelation clause & missing some material terms (indicated intent not to be bound).
· LOI was ambiguous therefore remand proper to allow parties to present other evidence of intent for trier of fact to determine intent to be bound.
· Concurrence: LOI simply created an agreement to negotiate (formal contract contemplated: parties have reached agreement on major provisions but contemplate execution of formal written K & don’t intend to be bound until then).

· Restatement § 27 Existence of Contract Where Written Memorial is Contemplated
Manifestations of assent that are in themselves sufficient to conclude a contract will not be prevented from so operating by the fact that the parties also manifest an intention to prepare and adopt a written memorial thereof; but the circumstances may show that the agreements are preliminary negotiations.
· CA will acknowledge contractual duty to bargain in good faith but reliance must be part of analysis to award expectation damages
· Commencement of negotiations does not create duty, but it can arise from preexisting agreements, execution of LOI or implied by conduct during negotiations (trend toward promissory estoppel)

B. Consideration
· Multiple rules for defining, UCC has its own rule, international law has abandoned 
· Historical context: requirement dates back to 13th century—“detriment” suffered by promisee has a resemblance to harm suffered by π in early trespass action, while “benefit” to promisor is akin to quid pro quo rec’d by ∆ in debt action.
· Main doctrine used to distinguish b/w enforceable & unenforceable promises for which there is mutual assent
· Failure of consideration is an affirmative defense
· Unenforceable conditional gifts v. enforceable contractual promises
· Non-arm’s-length context (family): seemingly gratuitous promises to tx $ or property in the future to family members or other loved ones (Ex: Hamer v. Sidway; Dougherty v. Salt)
· Arm’s-length context (commercial): tx of arguably “free” items or arguably gratuitous tx (based on past service, sympathy, moral obligation, etc.) w/ a “condition” on receiving the gift (Ex: Pennsys; Plowman v. Indian Refining)
· “Formality” assumed to manifest promisor’s intention to be bound by promise
Serves several functions the “seal” used to serve (often if one served, all will be served)
· Evidentiary: evidence of the existence of a K (writing, attestation, notary certificate)
· Cautionary: deterrent function acting as a check against inconsiderate action
· Channeling: memorial of promise & signalizes enforceable promise
· Policy: insures promise enforced as a K is not accidental, casual, or gratuitous but has been uttered intentionally as a result of some deliberation (BFE: manifested by reciprocal bargaining or negotiation).
· Reflects an attempt to be as reasonable as possible in deciding which promises constitute Ks.
· Sometimes a question of law, sometimes a question of fact

1. Definition
· Restatement § 71 Requirement of Exchange; Types of Exchange:
(1) To constitute consideration, a performance or a return promise must be “bargained for.”  (quotations added)
(2) A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise.
(3) The performance may consist of
(a) an act other than a promise, or
(b) a forbearance, or
(c) the creation, modification, or destruction of a legal relation.
(4) The performance or return promise may be given to the promisor or to some other person.  It may be given by the promisee or by some other person.

2. Applying the Consideration Doctrine: Common Law Tests
a. Benefit/Detriment Test (OLD)
· Focus: expected result of disputed promise
· Detriment for one person does not necessarily require a benefit for the other person; the detriment itself is “consideration” 
· Application to Unilateral Executory Contract: where one party  (“promisor”) makes a promise and the other party (“promisee”) is to perform (not accept by promise), consideration requires showing that either (1) promisee’s performance resulted in a “benefit” to the promisor; or (2) promisee’s performance resulted in a “detriment” to the promisee.
· Hamer v. Sidway (Ct. App. NY – 1891): court defines as “some right, interest, profit or benefit accruing to the one party, or some forbearance, detriment, loss or responsibility given, suffered or undertaken by the other.”
· Uncle promised nephew if he refrained from gambling, drinking, etc. he would give him $5K when he turned 21.
· In an exchange of promises, both parties are promisor & promisee
· Nephew’s “detriment” was refraining from these activities he had legal rights to engage in doing.  Even though may have been beneficial for him, refraining was foregoing right & sufficient consideration on his part.
· Nephew’s “benefit” is $5K
· Uncle’s “detriment” was giving nephew $5K
· Uncle’s “benefit” is nephew forbears (living cleanly)
· Application to Bilateral Executory Contract: where parties exchange promise, ask whether there was consideration for each party’s promise.  Each party is both a promisor & a promisee—but only one promise arguably lacks consideration...with respect to that promise, ask whether promisee’s promise would cause a benefit to the promisor or a detriment to the promisee.

b. “Bargained for” Exchange (aka quid pro quo -- “this for that”) Test
· Focus: process by which disputed promise was made
· Benefit/detriment insufficient by itself, there must be a bargained-for exchange—BUT does not require actual bargaining
· For consideration to exist, only required that promise & consideration be in relation of reciprocal conventional inducement (that the inducement for making the promise is a return promise or performance)
· For each promise, ask what the “quid pro quo” was for the promise (i.e., the inducement for making the promise; the thing offered in exchange for it).
· Pennsys Supply, Inc. v. American Ash Recycling Corp. of Pennsylvania (Super. Ct. PA – 2006): ∆ gave away free AggRite to π (subcontractor) used in paving job that developed cracks later required removal and disposal of AggRite, hazardous waste material.  Π sued for breach of K, etc. & ∆ filed demurrer claiming AggRite was conditional gift & no enforceable K.  Court held that what induced ∆ to give away product for free was change of title & relief of obligation to pay expensive disposal fees—sufficient consideration b/c benefit conferred to them. 

c. Can Still Try to Use Benefit-Detriment Test 
· Most cases will be decided same under either test, but sometimes choice can make a difference.  (see Marshall-Durbin below, applied both tests).
· Ex: Newman & Snells Bank: widow sued by bank to enforce promise to pay her late husband’s debt; in exchange bank surrendered his promissory note evidencing debt.
· Benefit/Detriment: H died insolvent so bank had no way to collect $ from his estate, widow not personally liable for debt, therefore note worthless & its receipt was no benefit to widow (no consideration).
· Bargained-For: could be argued widow got what she bargained for—H’s promissory note, even if it could not have been enforced, bank did not have to surrender it (valid consideration).

d. Mutuality of Obligation: Restatement strongly against, suggests focus should be a consideration requirement (but some courts use this test of enforceability even though concept of unilateral Ks negates the existence of mutual obligations)

e. Effect of Recitals: Doughterty—recitals are evidence of consideration; Marshall-Durbin: recitals create a rebuttable presumption that consideration actually existed
· Dougherty v, Salt (Ct. App. NY – 1919): aunt wrote promissory note for $3K payable upon death to 8-yr old nephew she really liked which stated it was “for value received.”  Upon her death, testatrix refused to pay.
· Court held note was a voluntary and unenforceable promise of an executory gift (promise to be performed in the future) b/c testimony of how note came to be disproved the words and showed nothing was offered or accepted despite recital of words: “value received.”

f. Adequacy of Consideration: courts will not weigh consideration (determine what value of consideration should be § 79(b)).
· Batsakis v. Demotsis: π sued to recover $2K w/ 8% interest rate from alleged note given during WWII in Greece.  
· Mere inadequacy of consideration will not void a K: π said he would give ∆ 500,000 if she signed a note that she would pay him $2K US Dollars (even tho drachmae only worth $25 at the time).  
· Court did not consider whether π had taken advantage of ∆’s situation 
· But, gross inadequacy of consideration may be relevant to issues such as fraud, mistake, lack of capacity, duress, undue influence, or under doctrine of unconscionability.
· Restatement § 79 Adequacy of Consideration; Mutuality of Obligation 
If the requirement of consideration is met, there is no add’l requirement of
(a) a gain, advantage, or benefit to the promisor or a loss, disadvantage, or detriment to the promisee; or 
(b) equivalence in the values exchanged; or
(c) “mutuality of obligation.”

g. Power of Agents
· Agency: consensual relationship in which one person (the agent) agrees to act on behalf of and subject to control of another person (the principal).  
· Person = “legal” person (individuals, corporations—although corps are artificial persons which can only act thru agents)
· Fiduciary relationship = involves trust & confidence with one person acting in interests of another w/ principal’s right to control agent
· If agent acts w/ “actual authority” to enter into K on behalf of principal, principal is bound & becomes party to K (agent not a party)
· “Actual authority” established by: express or implied authority (designated or implied by principal’s manifestations) or “acts necessary or incidental to achieving principal’s objectives” 
· Authorization to make a gift of principal’s property generally must be specific
· If agent acts w/o actual authority, principal can still be bound thru “apparent authority” if principal’s actions lead other party to reasonably believe agent does have that authority 
· Estoppel in agency context: principal may be estopped to deny agent’s actions were unauthorized where principals’ actions caused another’s detrimental reliance on agent’s authority to act (even w/o actions to cause other to believe agent had apparent authority; could be dif. words or actions that cause detrimental reliance)
· If agent acts w/ no authority whatsoever, principal can still be bound thru “ratification” if principal learns of actions & approves of it later
· Ratification requires principal’s knowledge of all material facts (See Plowman)

h. Past Performance/Pre-existing Duty Rule: a promise to render performance that has already been promised or partly delivered is not valid consideration for a new promise 
· Plowman v. Indian Refining Co. (USDC ED IL – 1937): employer stopped paying pensions to employees was OK b/c pensions were given for past performance 
· Πs argued VP had made promises to pay lifetime pensions b/c of cutbacks & board “ratified” them b continuing to make payments after they stopped work—judge rejected argument b/c effective ratification requires knowledge of all material facts & board could not have known merely from payroll records that employees were no longer working or receiving lifetime pensions.
· Moreover, employees coming to pick up checks was not adequate consideration b/c something given as consideration before promise is executed made w/o reference to it cannot properly serve as legal consideration.
· Pre-existing duty: A agrees to drive B to the airport for $20 but halfway there, A pulls over and demands $150.  Even if B agrees, this is not a new enforceable K b/c A had preexisting duty to drive so $150 does not = new consideration given.

i. Illusory Promises: (more on this in Ch. 6 re: interpretation)—insufficient consideration (ex: at-will employment)—some courts construe as unilateral contingency K and will enforce, others will not.
· Restatement § 77 Illusory and Alternative Promises
A promise or apparent promise is not consideration if by its terms the promisor or purported promisor reserves a choice of alternative performances unless
(a) each of the alternative performances would have been consideration if it alone had been bargained for; or
(b) one of the alternative performances would have been consideration and there is or appears to the parties to be a substantial possibility that before the promisor exercises his choice events may eliminate the alternatives which would not have been consideration
· Marshall Durbin Food Corp. v. Baker (Ct. App. MS – 2005): ∆ entered into at-will employment K w/ former owner (Durbin) that entitled him to 5 years compensation if Durbin died, there was a change in exec management, change in control of company or effective date established by board.  
· Court looks for consideration under BFE Test (an act other than a promise, or a forbearance, or creation, modification, destruction of a legal relation, or a return promise bargained for and given in exchange for the promise)
· K recited $10 consideration = rebuttable presumption of consideration
· Even tho Baker made an “illusory promise” to keep working (at-will employment), this did not destroy K, just created unilateral K which could be accepted by performance (his continuing to work there)
· Even tho company did not promise to employ him for definite period, it promised that if he continued to be employed until a trigging event occurred, it would compensate him accordingly (not illusory; contingent) 
· Therefore, even without the recital, company made a promise & Baker provided consideration thru performance.
· Court also looks for consideration under B/D Test: was Baker not looking for job a detriment that could constitute consideration?
· Not a “legal detriment” b/c Baker could have looked for another job (no legal duty not to)
· But, there was a “detriment in fact”
· AND benefit to company (Baker stayed, helped improve)

j. Consideration for Option Contracts: general rule is that offers can be revoked at any time before acceptance, but $ given as deposit, for ex. is sufficient consideration to limit offeror’s revocation power (detriment suffered = loss of using money).
· Can be nominal amount or can be services (§ 71)
· $ kept by offeror 
· § 87 has vital significance as a formality even tho under § 87(1)(a), consideration can just be recital (rebuttable if not actually given).
· Similar to UCC § 2-205 “Firm Offer Rule” which allows option K for sale of good to be enforceable if made formally.
· Discharge governed by § 37 (not § 36) b/c there is an existing enforceable contract, not just a revocable offer.
· Restatement § 87 Option Contract
(1) An offer is binding as an option contract if it
(a) is in writing and signed by the offeror, recites a purported consideration for the making of the offer, and proposes an exchange on fair terms within a reasonable time; or
(b) is made irrevocable by statute.
(2) An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice.


· Restatement § 37 Termination of Power of Acceptance Under Option Contract
Notwithstanding §§ 38-49, the power of acceptance under an option contract is not terminated by rejection or counter-offer, by revocation, or by death or incapacity of the offeror, unless the requirements are met for the discharge of a contractual duty.  

C. Contract Formation Under Article 2 of the UCC
· UCC § 1-103(b) Construction of UCC to Promote Its Purposes and Policies; Applicability to Supplemental Principles of Law: Contracts governed by UCC still subject to CL rules, but UCC can trump CL if the UCC rule is different and UCC controls on that specific issue
· Does not displace consumer protection statutes, for ex.
· UCC § 2-102 Scope; Certain Security and Other Transactions Excluded from This Article: Transactions in “goods” (both consumer & commercial sales of goods)
· Does NOT cover:
· Sale of real estate
· Contracts to provide services
· Contracts to lease goods (Article 2A)—similar & also adopted by most states
· UCC § 2-105(1) Definitions: Transferability; “Goods”; etc.: Goods are any tangible, moveable property (ex: car, computer)

1. Mutual Assent Under the UCC
· UCC § 2-204 Formation in General
(1) A contract for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a contract.
(2) An agreement sufficient to constitute a contract for sale may be found even though the moment of its making is undetermined.
(3) Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy.
· Assumes buyer = offeror & seller = offeree
· Jannusch v. Naffziger (Ct. App. IL – 2008): πs had verbal K to sell ∆s “Festival Foods” business.  ∆s paid deposit, took over operations (including equipment), paid πs to help work events, then tried to return equipment and claimed no oral K was enforceable.
· Predominant Purpose Test (aka Predominant Thrust Test aka Gravamen Test): mixed K of goods & services governed by UCC if predominantly for sale of goods (not just incidental).  “Coakley Factors” (from Princess Cruises):
1. Language of K
2. Nature of business of the supplier
3. Intrinsic worth of materials
· UCC overrides doctrine of indefiniteness—conduct objectively indicates K was intended
· § 2-204(3): Lack of specific terms does not bar enforceability 
· Failed to satisfy SOF (K for sale of goods over $500), but came w/in exception

· Jannusch court did not, but § 2-206 can also provide an avenue to determine if offer & acceptance exist in formation of K by conduct (offeror = seller, offeree = buyer)
· UCC § 2-206 Offer and Acceptance in Formation of Contract
(1) Unless otherwise unambiguously indicated by the language or circumstances
(a) an offer to make a contract shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances;
(b) an order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a prompt promise to ship or by the prompt or current shipment of conforming or non-conforming goods, but such a shipment of non-conforming goods does not constitute an acceptance if the seller reasonably notifies the buyer that the shipment is offered only as an accommodation to the buyer.
(2) Where the beginning of a requested performance is a reasonable mode of acceptance an offeror who is not notified of acceptance within a reasonable time may treat the offer as having lapsed before acceptance.

· Gap-Fillers: process used when K fails to deal w/ some manner necessary for performance.  Court either interprets in such a manner that there is no gap, or fills in gap by ascertaining what parties’ intentions would have been at the time they entered into K.  Courts look at K itself, course of dealing, usage of trade, and course of performance among other things (see Sections V & VI on interpretation & supplementation).  
· Basically anytime where language states “unless otherwise agreed,” UCC fills in gaps.  Examples: 
· § 2-305: Open Price Term
· § 2-306: Output, Requirements and Exclusive Dealings
· § 2-307: Delivery in Single Lot or Several Lots
· § 2-308: Absence of Specified Place for Delivery
· § 2-309: Absence of Specific Time Provisions; Notice of Termination
· § 2-310: Open Time for Payment or Running of Credit; Authority to Ship Under Reservation
· § 2-314: Implied Warranty; Merchantability; Usage of Trade
· § 2-315: Implied Warranty: Fitness for Particular Purpose
· § 2-509: Risk of Loss in the Absence of Breach
· § 2-504: Shipment by Seller

2. Irrevocability by Statute: The “Firm Offer”
UCC § 2-205 Firm Offers
An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event may such period of irrevocability exceed three months; but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror.
· UCC does not define “offers” so general CL principles apply 
· Price quotation not an offer
· Applies to offers made by buyers and sellers
· If period of irrevocability states longer than 3 months, will be limited to 3 months unless consideration given or extended through renewal
· Offer must be “firm” – any term of assurance 
· If provided on form supplied by offeree, must be separately signed (at minimum initialed) by offeror to prevent inadvertent signing of a firm offer.
· CISG differences: offer cannot be revoked if it indicates that it is irrevocable by stating a fixed time for acceptance or by other means—no time limitation.  

3. Qualified Acceptance: The “Battle of the Forms”
· When offer & acceptance differ § 2-207 prevents mirror image & last shot from being applied to minor details to invalidate a contract (MUST BE A CONTRACT UNDER UCC—FOR GOODS NOT SERVICES)
· Princess Cruises, Inc. v. General Electric Co. (4th Cir. – 1998): predominant purpose test showed K was for services, not goods so UCC did not apply.  
· Π sent ∆ purchase order w/ terms & conditions (rule: price quote not an offer, but it can be if it supplies add’l details).  
· ∆ sends π more detailed “fixed price quotation” w/ dif. price & terms on their form, including limits to dmgs & warranties
· UCC context: this would materially alter K, so terms would not be included.
· CL context: considered counter-offer (rejection of original offer) b/c purported acceptance only operates as acceptance if it is the mirror image of the offer (§ 39 & 59)
· Some negotiation on price & scope of work, then “final price quotation” from ∆
· Telephone discussion, then ∆ sends π confirmation acknowledging purchase order, restating price from “final price quotation,” indicating their terms govern 
· “Last shot” fired by ∆--their terms govern.
· ∆ begins performance, repairs cause delays & damage to ship, π has to cancel some cruises & make further repairs (∆ admits)
· π authorizing ∆ to proceed on terms & approving work to begin, ∆’s beginning to perform work = acceptance of ∆’s counter-offer under CL (§ 19, 50)
· NOTES: Court does not look mention “Qualified Acceptance” under CL (comments to § 59) which steers CL toward UCC in that reply to offer w/ dif. or add’l terms is still acceptance and not necessarily a counter-offer unless acceptance is made to depend on assent to those terms—not the same giant differences in 2-207, but slight deviations not meant to destroy offer & acceptance under CL (doesn’t seem to be the case here, judgment for $4.5 million v. $231K is huge difference, GE probably meant to limit).

· UCC § 2-207 Additional Terms in Acceptance or Confirmation
(1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms.
(2) The additional terms are to be construed as proposals for addition to the contract.  Between merchants such terms become part of the contract unless:
(a) the offer expressly limits acceptance to the terms of the offer; 
(b) they materially alter it; or
(c) notification of objection to them has already been given or is given within a reasonable time after notice of them is received.
(3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract.  In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act.

· Comments to UCC:
(1) 2-207 deals w/ 2 typical situations:
· “Written confirmation” following informal correspondence or oral agreement (one or both parties’ writings don’t match terms discussed or add terms not discussed)
· “Varying Acceptance” when purchase order (offer) + acknowledgement form (acceptance) each drafted by one party w/ terms that do not correspond but parties proceed w/ transaction
(2) Purpose: to recognize enforceable Ks and not let differing terms destroy agreement (in contravention of CL “mirror image” rule)
(3) When to incorporate add’l or different terms b/w merchants (subsection 2): if they do not materially alter bargain & are not objected to w/in reasonable time—but, if they do materially alter original bargain, not included unless expressly agreed to by other party 
(4) Examples of terms that “materially alter” K (and result in surprise or hardship if incorporated w/o express awareness):
· Clause negating standard warranties
· Clause requiring 90% or 100% deliveries where trade usage allows greater quantity leeways (ex: K by cannery)
· Clause reserving to seller power to cancel upon buyer’s failure to pay invoice due
· Clause requiring complains be made in shorter time than customary or reasonable
(5) Examples of terms that do not “materially alter” K (and do not involve unreasonable surprise so can be incorporated unless objected to):
· Clause slightly enlarging seller’s exemption for supervening causes beyond control (failure of presupposed conditions or fixing proration formula under those circumstances)
· Clause fixing reasonable time for complains w/in customary limits
· Sub-sale purchases providing for inspection by sub-purchaser
· Clause providing for interest on overdue invoices
· Clause fixing seller’s standard credit terms w/in range of trade practice & not limiting any credit bargained for
· Clause limiting right of rejection for defects w/in customary trade tolerances 
· Any limits on remedy in a reasonable manner (2-718 & 2-719)
(6) Effect of silence on terms that do not “materially alter” K:
· No answer rec’d in reasonable time after add’l terms proposed, “fair and commercially sound to assume their inclusion has been assented to”
· Similar to 2-201 (failure to respond permits enforcement of prior oral agreement), failure to respond permits inclusion add’l terms 
· Where confirming forms differ, assume each party has objected 
(7) When goods shipped, accepted & paid for before dispute arises, but no writing establishes K, no need to determine which act/document was offer or acceptance (2-204), just what terms are included in K & subsection 3 governs.
· K = those terms on which the writings of the parties agree (2-207 “fills-in” dickered terms), together with any supplementary terms incorporated thru gap filler rules.  

· Analysis of Varying Acceptance (2nd situation of Comment 1—“writings form K”)
· Princess also falls here but was not a K for goods so no UCC analysis
· Brown Machine, Inc. v. Hercules, Inc. (Ct. App. MO – 1989): π sold ∆ machine.  ∆’s employee sued π for injuries from machine.  Π sued ∆ for indemnification, claiming sales K included provision on their form.
· Π sent quote w/ boilerplate terms attached.  (Usually a quote is not an offer, but if it includes specific details that objectively appear to invite an acceptance that will conclude the deal, it can be).  BUT, ∆ could not have thought π’s quote was intended to be an offer—it came w/ cover letter that said π’s sales rep would contact to discuss & one of the terms stated no K unless on π’s Order Acknowledgement form.
· Therefore, ∆’s purchase order = offer (did not contain indemnity provision & limited acceptance to terms therein)
· Π’s order acknowledgment = acceptance (contained indemnity provision) 
· Under CL would be a counter-offer b/c terms were difference, but under UCC, “unless acceptance expressly made conditional on assent to the add’l or dif terms,” it is not a counter-offer.
· Add’l terms become part of K b/w merchants unless offer expressly limits acceptance—this one did, so π’s indemnification provision not included.
· Also, the provision would be material alteration that ∆ would have had to agree to in order to become part of K
· Even tho ∆ was silent after π sent order acknowledgement w/ add’l term, “express assent” cannot be presumed by silence or mere failure to object.
· USING CHART: offer (∆’s PO)acceptance (π’s OA)acceptance not expressly conditional on terms = Kadd’l term (not a differing term b/c ∆’s PO was silent on indemnity)b/w merchants (becomes part of K unless a, b, or c under 2-207(2))would materially alter K (2-207(b))not in K unless assent (no assent therefore ∆’s terms as offeror control). 

· Paul Gottlieb & Co., Inc. v. Alps South Corp. (Ct. App. FL – 2007): π supplies fabrics to ∆ through 3rd party.  ∆ produces liners for prosthetic devices.  Π switches yarn to produce fabric & quality deteriorates.   Π did not know what ∆ used fabric for, but definitely breached K by changing quality of product b/c agreed to conform to original sample.  Π brings suit for damages for nonpayment, ∆ counters for damages of breach of warranty.  Π claimed its K limited liability.  
· Terms that “materially alter” and result in surprise or hardship: hardship is a consequence; surprise can be criterion or consequence.
· No surprise: ∆’s failure to read this K & 6 others before it not an excuse (even tho Brown held this was not guarantee parties had read) & limited liability is not so unreasonable in circumstances that a reasonable merchant would not have consented.
· No hardship: π had no idea it would incur greater liability b/c prior return of product did not threaten damages, just discontinuation of relationship & did not tell π how ∆ was using product
· Therefore, no material alteration & limitation on consequential damages liability term included.
· But, as a merchant π expected to know that direct & incidental damages could flow from delivery of unapproved goods, so not insulated for those damages arising from breach.
· Expectation damages: “intended to give injured party the benefit of his bargain by putting him in as goods as a position as he would have been had the K been performed.”
· Incidental damages: “include expenses reasonably incurred in inspection, receipt, transportation and care & custody of goods rightfully rejected, any commercially reasonable charges, expenses or commissions in connection with effecting cover and any other reasonable expense incident to the delay or other breach.”

· Additional v. Different Terms: subsection 2 only talks about what to do with “additional” terms, but “different” terms are harder to figure out.  Three possibilities exist:
· None of the different terms become part of K
· Ex: different terms on warranties—here, none come “in” so no warranty provision
· Analyze different terms the same as you would additional terms under § 2-207(2) by reading “additional or different” terms—support for this theory in the comments.
· Ex: different terms on warranties—here, determine which to be included
· Assume boilerplate terms are “in” unless its something party actually objects to or would likely object to b/c it’s a material alteration
· Somewhat favors buyers
· Knockout Rule: If different terms are conflicting, go straight to § 2-207(3), knock out all differing terms, & fill them in under UCC gap-fillers.  
· Ex: different terms on warranties—here, don’t accept either party’s terms, fill in with what UCC says about warranties

D. Electronic and Layered Contracting
1. Terminology
a. Shrinkwrap Terms: seller’s K terms provided inside packaging for a product, shrinkrapped in plastic.  
· Sometimes there is a notice on the outside that warns (1) the seller’s terms are inside and (2) keeping product constitutes buyer’s acceptance of seller’s terms
· Buyer typically given limited # of days to return product if unwilling to consent
· Sometimes called “rolling contracts,” “layered contracts,” or “money now, terms later” contracts.
· DeFontes v. Dell (Sup. Ct. RI – 2009): class of πs purchased ∆ computers (some by mail, some online, some over phone) & allege an illegal state tax imposed on the optional service agreements they chose when purchasing computers.  ∆ respond by filing motion to compel arbitration based on terms & conditions listed on website, invoice & shrinkwrap in package.  Trial court denied motion, this court affirms denial.
· Court adopts majority view from ProCD & Hill (K not fully formed when buyer orders products & seller accepts payment/ships or promises to ship—where buyer is offeror & seller is offeree; rather K is formed in “layers” b/c impractical, and would be “sadistic” to make buyer agree to all terms when making a purchase).  
· Formation occurs when consumer accepts full terms after receiving reasonable opportunity to refuse them—burden on seller to show:
· (1) By accepting product consumer was accepting terms & conditions; and 
· (2) Consumer could reject terms & conditions by returning product
· ∆s informed πs of intent to bind them to terms & conditions but did not advise them of time or method to reject terms (satisfied #1 not #2).
· “Acceptance of goods” does not mean the same thing to every consumer.  Some might think it means by opening package they are “accepting,” so doesn’t resolve the “you can reject by returning” issue.
· For one π (DeFontes, then out of case), language was not very clear but still made the connection b/w acceptance of terms by accepting delivery & rejection by returning goods.
· For other πs, terms & conditions required them to refer to the “Total Satisfaction Return Policy” which further obscured ability to reject and method of rejecting terms.
· Must be reasonably apparent that πs could reject terms by simply returning.

b. Clickwrap Terms: seller’s terms provided to buyer during purchase of product
· To continue pending purchase transaction, buyer must “agree” (either by checking or initialing a box) to seller’s terms
· Some require buyer to scroll thru before allowing buyer to check or initial box
· Feldman v. Google, Inc. (ED Pa. – 2007): π entered AdWords w/ ∆, claimed he was charged for “trick clicks” and no enforceable K but when opening AdWords acct, he had to visit acct page, where he was shown K w/ bold terms advising to carefully read K, even tho could click accept box w/o scrolling, could not continue w/o clicking box, therefore K was formed w/ assent.  Failure to read = no excuse.  Π had reasonable notice & assented.

c. Browsewrap Terms: internet provider’s terms of using site are provided on site
· Users of site can locate terms by navigating site and clicking on links but are not required to check or initial a box to indicate user’s consent to terms
· Site typically states that using it constitutes user’s consent to provider’s terms
· Hines v. Overstock.com, Inc. (EDNY 2009): π charged $30 restocking fee when she returned vacuum purchased from ∆; she files breach of K, fraud & violation of NY business laws, ∆ moves for arbitration in UT, but π claims she had no notice of ∆’s fee or arbitration policy.
· To complete purchase, π did not have to scroll to end of page or click on terms
· No reasonable user would have had actual or constructive knowledge either
· Does not require user to manifest assent to terms & conditions expressly, just give assent by using website
· Compares to Specht v. Netscape Communications Corp. (2nd Cir – 2002): response to an offer that does not carry immediately visible notice of existence of license terms or require unambiguous manifestation of assent to those terms does not bind users

2. Majority View 
· Factual Set-up:
· Seller is offeror; buyer is offeree
· Seller makes offer by promising to ship/provide product/ship product (w/ seller’s terms & conditions in packaging or otherwise provided to buyer)
· Buyer accepts by keeping product after seeing seller’s terms & conditions
· Buyer can prevent K formation by returning product during period specified by seller
· Some courts say K is fully formed at moment when buyer keeps product past return period
· Some courts say K formation occurs in steps over time
· Buyer accepts offer to buy product, not knowing of all seller’s terms & conditions; and
· Buyer accepts seller’s terms & conditions by not returning product during specified time
· Buyer accepts (1) product & (2) terms.  
· One form, provided by seller, dictates all terms.
· UCC § 2-207 can apply with only 1 form (when form is written confirmation of oral K that contains add’l or dif terms), BUT IT DOES NOT apply if seller’s terms are the offer and buyer accepts all terms b/c there are no add’l or dif terms
· “Easterbrook approach” 
· ProCD, Inc. v. Zeidenberg (7th Cir. – 1996): buyer of software was bound by agreement included within packaging and later appeared when buyer used software (also said buyer could return if did not agree).  UCC § 2-207 inapplicable b/c only one form at issue.  Evaluated agreement under § 2-204 & determined vendor was “master of the offer” and may invite acceptance by conduct & limitations on that conduct.
· Hill v. Gateway 2000, Inc. (7th Cir. – 1997): expanded ProCD beyond transactions involving software where consumer prompted to accept/decline terms when first using program.  When a merchant delivers a product that includes add’l terms & conditions, but expressly provides consumer the right to either accept or return product for refund w/in a reasonable time, consumer who retains the goods beyond that period may be bound by the K.  Not practical to have cashiers read agreement at time of purchase, may enrage consumers & still would not resolve assertions that consumer didn’t understand or hear X term of K.

3. Minority View
· Factual Set-up (more traditional concept of formation):
· Buyer is offeror; seller is offeree
· Seller accepts buyer’s offer by promising to ship/provide goods/ship goods/take pymt
· K is fully formed when seller accepts (for ex. by performing under UCC § 2-206)
· Downside: buyer cannot prevent formation by returning product
· If K is based on conduct, not writings, then UCC § 2-207(3) applies to determine terms
· If K is based on writings & K is fully formed when seller accepts buyer’s offer, add’l seller terms that are later disclosed would not be part of K if buyer is non-merchant
· BUT, if both parties are merchants, add’l term is proposal for inclusion & must be analyzed under UCC § 2-207(2)
· Alternative is if K is based on oral K w/ its own terms, followed by written confirmation
· Seller’s term sheet = written confirmation
· If terms are different from those of oral K, term not part of K
· If term is add’l to terms of oral K, analyze under UCC § 2-207(2) (term not part of K if one party is non-merchant and does not assent to term)
· Klocek v. Gateway, Inc. (D. Kan. – 2000): purchaser = offeror, vendor = offeree, therefore by accepting π’s offer (completing sales transaction of agreeing to ship and/or shipping computer to πs), K was formed.  Subseqent Ts & Cs in shrinkwrap were proposals for additions governed by UCC § 2-207.

III. Liability in the Absence of Bargained-for Exchange
A. Protection of Promisee Reliance: The Doctrine of Promissory Estoppel
· Restatement § 90 Promise Reasonably Inducing Action or Forbearance 
(1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach may be limited as justice requires.
(2) A charitable subscription or a marriage settlement is binding under Subsection (1) without proof that the promise induced action or forbearance.
· One way to think about PE is that it takes the place of a promise (remember § 2—promise much broader than § 24 definition of an offer)
· Another way to think about it is that PE isn’t just a substitution for consideration, but it is its own theory of recovery—not part of a bargained for exchange, but a different idea about why money (or consideration) would be paid to someone.  Therefore, damages given under PE are different from traditional contract PE.
· PE used to (1) substitute for consideration; (2) permit recovery for detrimental reliance on a gratuitous promise; (3) as a basis for holding an offer open despite offeror’s attempt to revoke; and (4) as an exception to enforce an oral agreement that otherwise would need to be in writing under the SOF.

1. Promises Within the Family
· A promise of mere gratuity is not an enforceable promise 
· Kirksey v. Kirksey (Sup. Ct. AL – 1845): Isaac (∆) was brother-in-law of Angelico (π).  Her husband died, then ∆ wrote letter saying she could live on his land if she wanted.  
· Π is widow with 16 children, kind of squatting on land, & would have been able to acquire thru AP if she had stayed, then sell it & move later (letter referred to this)
· She doesn’t, just moves 60 miles with 8-9 of her kids to ∆’s land
· ∆’s motivation for having her move to his land was so that he could AP it (needed someone to occupy the land)
· ∆ gave  her comfortable house, π cultivated land for 2 years
· Law changed and ∆ discovered she would be able to buy land, so ∆ has his son move into house so he can claim the preference through proxy that way, evicting π and putting her and kids in shitty house w/o running water or outhouse 
· Trial court awarded her $200 (just so happened to be the amount she’d need to purchase land she’d been occupying), but on appeal court holds she gave no consideration to support ∆’s promise.
· Moving was just a condition for her to receive gift, not a bargained for exchange/consideration for promise 
· Dissent: π suffered detriment by giving up preference to own land she was living on (even tho she probably didn’t have the money to buy it) and suffered loss by moving her family—this was sufficient consideration
· Also can see that ∆ was conferred a benefit by having her stay on land until he could acquire preferential buying rights.
· Alas, her lawyer didn’t argue PE 

2. Charitable Subscriptions
· An oral or written promise to do certain acts or to give real or personal property to a charity or for a charitable purpose.
· Often, “subscription” & “pledge” used interchangeably
· Most courts require some kind of consideration or reliance in support of promise despite § 90(2)
· King v. Trustees of Boston University (Sup. Ct. MA – 1995): ∆ solicited MLK, Jr. to deposit some papers in newly expanded special collection of their library.  Other universities, including Morehouse, did too but MLK was concerned about safety of papers during 1960s in the south so he agreed, despite also being concerned about criticism for not giving papers to traditional black southern university.  Wrote letter to BU saying that custody would pass to BU but remain his legal property during his life and in the event of his death, would become ∆’s absolute property.  His estate wants his papers back, jury finds for ∆ & π appeals.
· Issue: was there enough evidence to submit case to jury on question of whether Dr. King made an enforceable promise to ∆ to contribute his personal papers?  (2 questions: (1) does letter set forth a promise & (2) did ∆ take action in reliance or was it supported by consideration?)
· Court reviews: language in letter (in its entirety) & circumstances and relationship of parties w/ respect to the papers to ascertain π’s intent: if donative intent is sufficiently clear, give effect to intent as much as possible w/o abandoning basic contractual principles
· Court holds letter created bailment: delivery of personalty for some particular purpose, or on mere deposit, up on a contract, express or implied, that after the purpose has been fulfilled it shall be redelivered to the person who delivered it, or otherwise dealt with according to his directions, or kept until he reclaims it.
· Bailment was evidence of his donative intent & therefore jury could find his intent to be bound, not just a statement of intent to do something in the future or a will that did not comply w/ statutory formalities
· Evidence of reliance on promise: ∆ indexed papers, made them available to researchers, provided staff to care for papers & assist researchers, held ceremony to commemorate receipt of papers
· More than just a hope or expectation (not equivalent to legal detriment or reliance)

3. Promises in a Commercial Context
· Frequently in the employment context re: retirement payments.  
· “Action or forbearance” does not necessarily mean π spent $ in reliance on promise, can be any change of position in reliance on promise that would be unjust if not enforced, even a change that results in financial gain.
· Vastoler v. American Can Co. (3rd Cir. – 1983): π accepted promotion to supervisor b/c of ∆’s promise of pension benefits.  ∆ denied making promise.  Even tho promotion = financial gain for π, promotion to supervisor = additional stress & emotional trauma which could not be measured in purely financial terms.  There was still detrimental reliance on ∆’s promise.
· Katz v. Danny Dare, Inc. (Ct. App. MO – 1980): π worked for brother-in-law’s company for 25 years in various positions.  Was injured on the job trying to prevent robbery at one of ∆’s stores, suffered traumatic brain injury and unable to perform job as a result.  ∆ tries to convince him to retire b/c he was more of a liability than an asset to company.  Negotiates w/ him for 13 months, then he finally agrees to retire after Board approved $500 bi-weekly pension payments ($13k/yr).  Later, π asks to start working one half-day per week and does for 2.5 years before pension cut in ½.  π claims ∆ told him he had to start working 5 half-days/week or they would cut checks in ½; ∆ claims they stopped checks b/c his health improved to the point he could keep part-time job with them 5 days/wk.
· The fact that ∆ could have fired him at any point was immaterial to PE analysis b/c that is not what happened.  What happened was ∆ made a promise to π (after negotiating for 13 months to get him to retire), π relied on promise, and then at age 70 when checks stopped, would be unable to get full-time job earning $23K/yr he had been earning & which he gave up in reliance on promise.  
· Test is not whether π gave up something to which he was legally entitled b/c legally entitled test could never be met in this situation since company has no legal obligation to pay a pension.  Not about legal detriment or consideration given—about reliance on a promise & preventing injustice by enforcing promise.

4. Limiting the Offeror’s Power to Revoke: The Effect of Pre-Acceptance Reliance
· What is the effect of offeree’s pre-acceptance conduct on offeror’s power to w/d offer?
· General CL rule: offer is revocable until accepted by offeree (even if it states it is irrevocable)
· Option K must be a separate agreement, supported by consideration (although consideration rules for option K not as strict as they are for a regular K)
· § 45 protects offeree in unilateral contract when performance has been invited, because if offeree tenders or begins performance, offer becomes irrevocable (does not = acceptance unless there is full performance) but does = enforceable option K
· However, there is no protection for an offeree when a return promise is invited b/c the idea is that the offeree can protect himself by choosing to accept.  Therefore, there is no need to make offer irrevocable.
· But, an offer can become irrevocable based upon some detrimental reliance on the offer.

a. General Contractor/Subcontractor 
· Not a substitute for acceptance: GC can’t accept all bids offered by subs until and unless GC is awarded the project, but creates a situation where the sub’s offer might be irrevocable & when there has been detrimental reliance on the offer, K is enforceable under theory of PE
· MINORITY VIEW = James Baird Co. v. Gimbel Bros., Inc. (2nd Cir. – 1933): π sued ∆ for breach of K, ∆ denied K.  ∆ knew Dept of Highways in PA asked for bids to construct public building, so sent offers to 20-30 GCs that might bid on project for linoleum.  ∆ miscalculated amount and on same day sent telegraph advising of mistake that it would w/d offer & substitute w/ new offer for double the amount.  Π received ∆’s bid, made offer on project, then received ∆’s telegraph all on same day.  Π is awarded project 2 days later, then next day received ∆’s confirmation of w/d.  Two days after that π accepts project. 
· Judge Hand’s opinion says GC’s use of sub’s bid in their bid does not render sub’s offer irrevocable b/c it does not constitute acceptance by GC.  Thinks PE does not apply in this context (also does not analyze ∆’s mistake).
· MAJORITY VIEW = Drennan v. Star Paving Co. (Sup. Ct. CA – 1958): π = general contractor, ∆ = sub.  ∆ gave π lowest bid for paving so π used it in his bid for project (had to provide bidder’s bond of 10% of his total bid as guarantee he would enter K if awarded work & provide names of subs who were to perform .5% or more of work).  Π awarded job b/c had lowest bid.  Next day, ∆ claims it made a mistake and price is actually double.  After months, π found someone who would do it for less than ∆ (still more than ∆’s original price)—usually this is “bid shopping” (but not in this context) (“bid chopping” = trying to get bidder to reduce price)—both preclude recovery on PE theory.
· Court held it was reasonable to that ∆ submitted bid to get subcontract & realize that if it was lowest, it would be included by π in his bid.  Then, if π’s was lowest, he would be awarded general contract & he would be likely to get subcontract so ∆ had stake in π’s reliance on its bid—misled π to rely on it.  “Implied promise not to revoke,” not that use of his bid was acceptance—completely different legal consequence.
· Express statement that offer revocable any time before acceptance has to be really clear but even then might not preserve power of offeror to revoke at any time. 
· Protection for subs available when sub lowers bid in reliance on promise it will get subcontract if GC awarded general contract, other assurances sub will get subcontract, & some state bidding statutes that prevent GC from shopping for other subs after listing one in its bid w/o approval from granting authority &  only then in certain circumstances.  

b. Other Contexts
· What is the legal effect of a party’s detrimental reliance on an assurance during preliminary negotiations where there is no mutual assent, no formal offer, and no formal acceptance?
· Generally, recovery is not possible, but substantial reliance on an offer before acceptance can permit recovery under doctrine of PE in some cases.
· Berryman v. Kmoch (Sup. Ct. KS – 1977): π owns land and enters into option K w/ ∆ for sale.  ∆ is real estate agent.  ∆ drafted K which said $10 and other valuable consideration, but never paid $10.  Π told ∆ he wanted out of K, but nothing definite worked out b/w them.  Π then sold land to someone else.  ∆ decided to exercise option, but bank told him land had been sold to someone else.  Then ∆ recorded option agreement and attempted to exercise the option.  Π brought suit to have option K declared null & void, won, ∆ appealed
·  ∆ argued “other valuable consideration” was given b/c he obtained services to have farm report & interest investors and recovery proper under PE.
· Court does not agree that his acts could be reasonably expected as a result of extending the option (promisee must act as could reasonably be expected—this was option for ∆ to purchase, not for ∆ to sell to others).
· When an option is conditioned upon performance of certain acts, performance may constitute consideration for option but no such condition imposed if acts were not intended to benefit or incurred on behalf of optionor.
· ∆ argued π must have given the option expecting something from him in return.  Court said that confuses motive w/ consideration & motive cannot serve as consideration.  Nothing ∆ did benefitted π & ∆ had not bargained w/ π to do what he did.
· Time and money spent by a party in trying to sell property for which he holds an option cannot be construed as consideration to the party from whom he has secured the option.
· Offer was w/d before acceptance (§ 43 – Dickinson Rule: power of acceptance is terminated when offeror takes definite action inconsistent w/ an intention to enter into the proposed contract & the offeree acquires reliable information to that effect). 
· There was no consideration given for the option K, so π could revoke offer at any time.  Therefore, ∆ had no power to accept when he tried to exercise “option” b/c option did not exist & offer had been revoked. 
· Pop’s Cones, Inc. v. Resorts International Hotel, Inc. (Super. Ct. NJ – 1998): π operated TCBY franchise in Margate, NJ and entered into negotiations w/ ∆ to move to their hotel on boardwalk in Atlantic City, NJ.  ∆’s reps told π’s management that they were anxious to have them move in and 95% sure financial details would be easily worked out and even let them test-try location.  Π informed ∆ their current least was running out & ∆ advised to move out.  Π did, put stuff in storage, made plans to relocate, hired attorney, etc.  then, ∆ sends letter that they w/d offer.  Court allows recovery for loss damages under theory of promissory estoppel (more flexible b/c π was not asking for expectation damages and had done a lot in reliance on fairly specific promises).  
· Court cites Hoffman v. Red Owl Stores, Inc. (Sup. Ct. WI – 1965) which is also illustration 10 of § 90 (A owns bakery and relies on B’s promise to open grocery franchise, on B’s advice, A moves to another town, buys small grocery to gain experience, sells that grocery at a loss, sells his bakery at a loss, raises capital & then B backs out.  A entitled to loss damages but not expectation damages sine proposed agreement never made).

B. Liability for Benefits Received: The Principle of Restitution
1. Definition and History
· Restatement (Third) of Restitution § 1: A person who is unjustly enriched at the expense of another is subject to liability in restitution.
· Unjust enrichment: an equitable principle mandating that one shall not be permitted to unjustly enrich oneself at the expense of another or to receive property or benefits without making compensation for them (focus is on the recipient’s gain).
· Although used interchangeably w/ “restitution,” unjust enrichment is the cause of action that gives rise to the remedy of restitution
· Court has broad discretion to fashion any remedy that prevents injustice based on unique facts of the case
· Sometimes “quantum meruit” is used as a synonym, but it refers more specifically to being paid the value of services provided
· A “Good Samaritan” cannot recover in restitution b/c he is assumed to confer the benefits gratuitously, so it is not unjust to allow benefitted party not to compensate
· “Officious intermeddlers” are not allowed to recover in restitution for benefits conferred where they interfere and foist benefits on unwilling recipients (officiousness = interference in the affairs of others not justified by circumstances)
· Restitution has no particular relationship to contract, although some restitutionary situations arise in a contractual contract.
· Historical forms of actions for when a promise was made:
· Assumpsit: where a person who received goods or services promised to pay a “sum certain” for them.
· Quantum Valebat: recovery for value of goods delivered, where the sum was uncertain
· Quantum Meruit: recovery for value of services delivered, where the sum was uncertain
· Historical forms of actions for when a promise was NOT made:
· Implied-in-fact: based on the conduct of the parties, for example where the law implies a promise to pay a reasonable amount for services requested
· NOT an express contract, where an agreement is arrived at by words, oral or written
· Court implies a promise where parties’ tacit understanding/mutual assent can be inferred from their conduct (not from oral or written words)—not a “real” contract
· Implied-in-law: a legal fiction, created in the absence of evidence (words or conduct) of actual mutual assent by the parties, to prevent unjust enrichment (not requested)
· Quasi-contract: term used by Corbin to signify contract implied-in-law to eliminate confusion b/w implied-in-fact and implied-in-law
· Constructive contract – another synonym 
· Restitution: ALI substituted broader term of restitution for quasi-contract since restitution is based on unjust enrichment, not based on contracts & since qausi-contract action is limited to a legal remedy (i.e., damages), but restitutionary recoveries can take the form of “equitable remedies” (e.g. “constructive trust” or “accounting”)
· Not real contracts so constitutional and evidentiary rules regarding right to contract do not apply
· Obligation imposed by the law w/o regard to either party’s expressions of assent either by words or act

2. Current Restatement (Third)
· Restatement (Third) § 20 Protection of Another’s Life or Health
(1) A person who performs, supplies, or obtains professional services required for the protection of another’s life or health is entitled to restitution from the other as necessary to prevent unjust enrichment, if the circumstances justify the decision to intervene without request.
(2) Unjust enrichment under this section is measured by a reasonable charge for the services in question.
· Restatement (Third) § 21 Protection of Another’s Property
(1) A person who takes effective action to protect another’s property from threatened harm is entitled to restitution from the other as necessary to prevent unjust enrichment, if the circumstances justify the decision to intervene without request.  Unrequested intervention is justified only when it is reasonable to assume the owner would wish the action performed.
(2) Unjust enrichment under this section is measured by the loss avoided or by a reasonable charge for the services provided, whichever is less.
· Illustration 1: Garage, at direction of police, tows & stores stolen car for 10 months while owner located.  Meanwhile, insurance co. paid owner’s claim.  Garage can recover from ins company the lesser of either its reasonable and customary charges for towing and storing the car or the value of the car.
· Restatement (Third) § 107 Effect of Existence of Bargain upon Right to Restitution
(1) A person of full capacity who, pursuant to a contract with another, has performed services or transferred property to the other or otherwise has conferred a benefit upon him, is not entitled to compensation therefor other than in accordance with the terms of such bargain, unless the transaction is rescinded for fraud, mistake, duress, undue influence or illegality, or unless the other has failed to perform his part of the bargain.
(2) In the absence of circumstances indicating otherwise, it is inferred that a person who requests another to perform services for him or transfer property to him thereby bargains to pay therefor.

3. Restitution in the Absence of a Promise
a. Other Typical Fact Patterns
· Hospitals can recover reasonable charge for medical service provided to a patient who is involuntarily hospitalized, under state law, while suffering from mental incapacity.  Same result if the patient were unable to legally consent because the patient is unconscious.
· Posner suggests this is because the transaction costs of voluntary bargain in the face of danger (like bleeding to death) are so high that voluntary bargain is not required
· Restatement drafters tried to craft § 20 around equitable concepts and the default rule that most people would consent to services if they could bargain
· Credit Bureau Enterprises, Inc. v. Pelo (Sup. Ct. IA – 2000): ∆, who suffered bipolar disorder, left home after arguing w/ wife & checked into motel, then called wife threatening suicide.  Wife reported to police & they get magistrate judge to issue emergency order to take him to hospital.  He refused to sign admission form, which would make him or his insurance company responsible for bill, then woken up by nurse at 5 a.m. who told him hospital could not ensure safety or return of his property if he didn’t sign, so he signed under duress.  Wife filed application for involuntary hospitalization but hospital did not find sufficient reason to authorize.  Π refused to pay bill or authorize insurance carrier to pay.  Hospital assigned claim to π for collection.  Π named county as ∆ also b/c they ordered his commitment (this claim is dismissed & not appealed so not at issue in this case).  
· Restitution for services performed can be required even though recipient did not request or voluntarily consent to receive them—at the time, Restatement 1st provided under § 116: applies to person who is insane or not fully competent, even if he expresses unwillingness to accept services
· ∆’s claim that decision he could not be involuntarily hospitalized further showed he did not need hospitalization in first place was wrong b/c that only had to do w/ future hospitalization
· ∆’s claim that he did not consent was irrelevant b/c he lacked sufficient judgment at the time 
· ∆ was in fact benefitted b/c court ordered he was likely to hurt himself or others and so he was protected in hospital
· NOTE: ∆ could have defended contractual liability b/c hospital was aware of his state & forced him to sign form (might have trumped implied contract theory b/c express and implied contract cannot be found to exist on same subject matter.

· Property Owner/Subcontractor: some courts hold that subcontractor may recover in restitution from an owner when the owner has not paid anyone for the work performed by the sub and the subcontractor has exhausted its remedies against the general contractor.  Not all courts accept this restitutionary principle.  
· Commerce Partnership 8098 Limited Partnership v. Equity Contracting Co. (USDC FL – 1997): ∆ was sub hired to perform stucco & surfacing work on π’s property thru GC.  ∆ completed work & π gave punch list of remedial work to complete.  ∆ did not b/c π did not pay for initial work.  ∆ brought suit against GC who declared bankruptcy, so then brought complaint for “quantum meruit” against π, which it asserted meant “unjust enrichment” under a quasi-contract theory (π’s attorney thought it meant contract implied-in-fact).  Court remanded w/ instructions that if π could prove it had paid for ∆’s services (to GC presumably), court should enter judgment for π (and vice-versa).
· Elements of a quasi-contract/contract implied-in-law:
(1) Π conferred benefit on ∆
(2) ∆ had knowledge of the benefit
(3) ∆ accepted or retained the benefit conferred; and
(4) circumstances are such that it would be inequitable for ∆ to retain benefit w/o paying fair value for it.
· Contract implied-in-fact is different b/c it does arises from interactions b/w parties and turns on finding an enforceable agreement b/w them b/c there is an implied promise, not whether one has received a benefit.
· So court analyzes quasi-contract theory b/c that is what ∆ was asserting (π interpreted wrong but not a problem b/c its so confusing & terms are weird)
· Unjust enrichment cannot exist where payment ahs been made for the benefit conferred.
· Π had paid GC $223,065.04 & $64,097 to three subs who perfected mechanic’s liens totaling more than original K price w/ GC ($256,894).
· A subcontractor may recover in restitution from an owner when it has exhausted remedies against the GC and show that the owner received the benefit of its work without paying consideration to anyone.  (work = services & supplies, so ∆ probably didn’t mean “quantum meruit” since that wouldn’t cover materials used).
· GC w/ whom sub is in privity is always pocket of first resort
· Owner can only be liable where it received a windfall benefit (something for nothing), otherwise it is not “unjust” for him to retain benefit.
· ∆ tried to recover from GC but did not file mechanic’s lien to recover from π:
· Mechanic’s lien: statutory encumbrance on real property for value of improvements made to property by a laborer or supplier of materials pursuant to contract.
· Not a contractual encumbrance, like a mortgage
· Makes owner liable to subcontractor, not contract, requiring owner to pay for value of services for which sub has not been paid
· State statutes usually require laborer to file in public records & bring suit to enforce lien w/in certain timeframe, otherwise lose lien.
· Owners (and banks/institution financing construction) can protect from mechanic’s lien by only releasing funds when all subs have signed “lien waivers,” which almost always prevent sub from recovering restitution.
· Prevents owner from being obligated to pay for an improvement more than once.
· Contractors/Lessors: some courts allow contractors to bring restitutionary claims against lessors when lessee contracted but has not paid for improvements to leased property and there is a showing that the owner needed or wanted the improvements contracted for by tenant (or recover from landlord).

4. Promissory Restitution
· Restatement § 86 Promise for Benefit Received
(1) A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice
(2) A promise is not binding under Subsection (1)
(a) if the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched; or
(b) to the extent that its value is disproportionate to the benefit.
· Webb v. McGowin (Ct. App. AL – 1935): ∆ worked at wood mill & was cleaning upper deck about to throw a 75lb block over the edge (customary), but saw π below & made a split second decision to fall w/ it so as not to kill or seriously injure ∆.  As a result, π was seriously injured and crippled for life.  ∆ agreed to pay π $15 biweekly for the rest of his life in return for saving his life and being injured.  ∆ paid for 8 years, then died, and estate stopped paying.  Court held promise was enforceable b/c life can be measured in dollars and cents, ∆ was benefitted, ∆ was injured & either of those was sufficient legal consideration for his promise.
· “Material benefit rule” (not all courts agree)
· Promissory restitution similar to classical contract b/c obligation rests on assent of person subject to liability, but also similar to pure restitution cases b/c liability is involved in the absence of a bargained-for exchange (middle ground)
· Promise to pay additional sums not enforceable 

· Pure moral obligation is not sufficient consideration.
· Mills v. Wyman (Sup. Ct. MA – 1825): ∆’s 25 yr. old son became ill after coming home from sea and π rescued and cared for him.  ∆’s father wrote to π that he would pay his expenses for boarding & nursing his son.  Promise was unenforceable b/c there was no material benefit or reaffirmation of former promise that was given w/ consideration, simply a moral obligation to pay.  
· Moral obligation can give rise to a legal obligation, such as when a legal obligation that has become unenforceable (either because of the passage of time, like SOL, or other reason), a subsequent promise to honor or revive the legal obligation will be enforceable.
· Restatement § 82 Promise to Pay Indebtedness; Effect on the SOL
(1) A promise to pay al or part of an antecedent contractual or quasi-contractual indebtedness owed by the promisor is binding if the indebtedness is still enforceable or would be except for the effect of a statute of limitations.
(2) The following facts operate as such a promise unless other facts indicate a different intention:
(a) A voluntary acknowledgement to the obligee, admitting the present existence of the antecedent indebtedness; or
(b) A voluntary transfer of money, a negotiable instrument, or other thing by the obligor to the obligee, made as interest on or part payment of or collateral security for the antecedent indebtedness; or
(c) A statement to the obligee that the statute of limitations will not be pleaded as a defense.
· Promise to pay a debt barred by the SOL may be express or implied from the conduct of the obligor, but most statutes regulate valid conduct specifically
· Restatement § 83 Promise to Pay Indebtedness Discharged in Bankruptcy
An express promise to pay all or part of an indebtedness of the promisor, discharged or dischargeable in bankruptcy proceedings begun before the promise is made, is binding. 
· Unlike promises to pay debts barred by SOL, these promises cannot be judicially implied, they must be express (and are also governed by Bankruptcy Code).
· Restatement § 85 Promise to Perform a Voidable Duty 
Except as stated in § 93, a promise to perform all or part of an antecedent contract of the promisor, previously voidable by him, but not avoided prior to the making of the promise, is binding.
· For example, contracts made by minors are unenforceable unless they are for “necessaries” (goods & services needed by minor).  After reaching age of majority, minor becomes legally liable on any contracts made during minority that minor elects to “affirm,” either expressly or by failing to “disaffirm” w/in reasonable time after reaching age of majority.

IV. The Statute of Frauds
A. Definition and History 
· The SOF is a defense that can be asserted against the enforcement of an alleged K
· Compliance with formality imposed by SOF does not itself make K enforceable, just means the SOF is not a bar to enforcement
· If the SOF applies and is not satisfied, the K is voidable by the ∆, which renders the K unenforceable by the π.
· Is the alleged K w/in the SOF? 
· If yes, was SOF satisfied by writing signed by party to be charged (i.e., the party against whom enforcement of K is sought)?
· If yes, does an exception to SOF take alleged K outside the SOF?
· Background: English SOF dates back to 1677 when, motivated to prevent frauds and perjuries. Parliament required signed writings which serve several purposes:
· Evidentiary: provide evidence parties actually entered into a K, reducing perjured testimony regarding spurious oral Ks
· Channeling: to “mark” the enforceable promise and provide a simple external test of enforceability
· Cautionary: to make parties aware that they are entering into a formal, legally significant agreement to which they will be bound
· English Parliament repealed most of SOF in 1954, noting it can be used offensively by unscrupulous parties, to allow them to back out of bad deals they made orally 
· UCC counterpart = § 2-201; CISG expressly negates any requirement of writing or other formality, and provides that a K for sale may be proved by witnesses
· Restatement devotes a whole chapter to SOF (§§ 110-150)

B. Scope and Application
· Each state has its own general SOF & other specific rules in state statutes require certain types of Ks be in writing (Probate Code, etc.)
· Restatement § 110 Classes of Contracts Covered
(1) The following classes of contracts are subject to a statute, commonly called the Statute of Frauds, forbidding enforcement unless there is a written memorandum or an applicable exception:
(a) a contract of an executor or administrator to answer for a duty of his decedent (the executor-administrator provision);
(b) a contract to answer for the duty of another (the suretyship provision);
(c) a contract made upon consideration of marriage (the marriage provision);
(d) a contract for the sale of an interest in land (the land contract provision);
(e) a contract that is not to be performed within one year from the making thereof (the one-year provision).
· Executor-administrator provision is similar to surety/guaranty provision re: secured transactions 

· Courts interpret categories narrowly or broadly so as to achieve justice
· Ex: promise to “answer for debt of another person” is not usually w/in the SOF unless it was made to creditor to whom debt is owed, as opposed to the debtor himself or someone else (§ 112); and even then the promise will likely not be subject to the SOF if the creditor, in return for making of the new promise, discharged the original debtor from his obligation (“novation”) (§ 115).  Also inapplicable when promisor who has guaranteed payment of another’s debt did so mainly for his own economic advantage, rather than out of solicitude for the debtor’s well-being (§ 116).
· Land Ks broadly construed—most states include leases w/ terms longer than 1 yr in addition to sale of land (fee simple absolute), but land & 1 year are independent provisions and either one can subject K to SOF
· Marriage K = pre-nup signed in consideration of agreement to marry (“I propose to marry you if you agree to sign pre-nup,” but not “I agree to marry you, oh by the way, will you sign this pre-nup?”—construed more narrowly and also dif. from a contract to marry (mutual promises)

1. Rules
a. One-Year Rule: a contract that, by its terms, cannot be performed within one year of its making
· “performed” = completed
· “making” = when entered into, not beginning of performance
· Includes any contract—regardless of the duration of the performance—in which it cannot be completed within one year of making contract
· Contracts of no duration or indefinite duration ARE NOT w/in this category
· Many courts interpret narrowly, so K w/in SOF only if it is logically impossible for K to be completed w/in one year of making
· Ex: lifetime employment is still w/in SOF b/c possible that employee could die w/in one year from making
· Ability to terminate K w/in one year does not take K that is otherwise within one-year rule outside the SOF (otherwise nothing would be left in SOF since, logically, any K could be breached within a year)

b. Writing Requirement
· Restatement § 131 General Requisites of a Memorandum
Unless additional requirements are prescribed by the particular statute, a contract within the Statute of Frauds is enforceable if it is evidenced by any writing, signed by or on behalf of the party to be charged, which
(a) reasonably identifies the subject matter of the contract
(b) is sufficient to indicate that a contract with respect thereto has been made between the parties or offered by the signer to the other party; and
(c) states with reasonably certainty the essential terms of the unperformed promises in the contract
· identify the parties, subject matter & consideration given by both
· be signed by person against whom enforcement is sought
· No particular formality is required, as long as writing contains statute’s minimum content and signature 
· Writing and signing to not need to be made with specific purpose of evidencing the contract
· Writing does not need to be the joint product of the parties or even delivered to the other party
· Could be an internal memo or a document written for some other purpose, even a diary
· Writing does not need to be “contemporaneous” (made at time of contracting)—jx differ as to what connects docs that are signed and unsigned

· Restatement § 132 Several Writings
The memorandum may consist of several writings if one of the writings is signed and the writings in the circumstances clearly indicate that they relate to the same transaction.
· Initials, a logo, or any mark indicating a record is being made to authenticate K is sufficient as a “signature”
· Crabtree v. Elizabeth Arden Sales Corp. (Ct. App. NY – 1953): during preliminary negotiations for π’s employment w/ ∆ as sales manager, π insisted on definite term.  Π asked for $25k/yr for 3 yrs.  ∆ countered,  Π said offer was “interesting” and ∆ had her secretary (agent) prepare memorandum.  
· Memo stated party names, “employment agreement with π,” salary increments and “2 years to make good.”  Π accepted and ∆ wired back “welcome.”  
· Payroll card made up and initialed by VP, specified names, “job classification” and notation of salary increments.  After 6 months, π rec’d 1st increase, but after first year, did not receive 2nd.  
· Comptroller prepared “payroll change” card w/ his signature noting there was to be salary increase according to arrangements w/ Ms. Arden but ∆ refused and π ended up leaving.
· ∆ argued no enforceable K, and if there was one, SOF barred enforcement
· Ct. app affirmed both lower courts that SOF did apply & was satisfied under subject matter/transaction test: 
· K was w/in SOF b/c memo recited salary/time increments & 2 yrs to make good—could not have been for any other purpose than establishing term of K.
· Parol evidence (oral testimony) OK b/c not used to supply terms, they were all initial doc signed by Arden’s agent, just to link other docs together and show there was assent, so SOF satisfied.
· K does not have to be all in one document: supplementary docs (payroll cards) can support prior signed document (memo) even tho not signed by Ms. Arden b/c dealt w/ and specifically referred to same transaction and no concern that allowing parol evidence to confirm would allow perjury or fraud to enforce K.
· Did not matter that payroll cards were not meant to be drafted as K (see § 133, which seems even broader in allowing any writing to evidence K)

· Restatement § 133 Memorandum Not Made as Such
Except in the case of a writing evidencing a contract upon consideration of marriage, the Statute may be satisfied by a signed writing not made as a memorandum of a contract 

· E-Sign Act (2000)
· § 7001: Notwithstanding any statute, regulation, or other rule of law . . . with respect to any transaction in or affecting interstate or foreign commerce—(1) a signature, contract, or other record relating to such transaction may not be denied legal effect, validity, or enforceability solely because it is in electronic form; and (2) a contract relating to such transaction may not be denied legal effect, validity, or enforceability solely because an electronic signature or electronic record was used in its formation.

2. Exceptions 
a. Part performance/reliance regarding contract for transfer of an interest in land
· Restatement § 129 Action in Reliance; Specific Performance
A contract for the transfer of an interest in land may be specifically enforced notwithstanding failure to comply with the Statute of Frauds if it is established that the party seeking enforcement, in reasonable reliance on the contract and on the continuing assent of the party against whom enforcement is sought, has so changed his position that injustice can be avoided only by specific performance.  
· Beaver v. Brumlows (Ct. App. NM – 2010): ∆ worked for π and made oral agmt to buy land from π, but never agreed on price or date.  ∆ w/d retirement funds at penalty, bought mobile home, installed it permanently w/ π’s permission & signature on application, landscaped and lived there for years (spent $85K), and asked for formal agreement but put off by π assuring they’d work it out.  Π realized they had a “mortgage due upon sale” if they sold to ∆, and then ∆ went to work for π’s competitor.  π had ∆ sign agreement to pay $400/month.  ∆ thought were payments for land, but when ∆ wrote “land payment” on checks, π refused them and said agreement was for rent payments.  ∆ offered to give cash & buy but π refused, then tried to evict.  ∆ filed breach of K, fraud & tort counterclaims.
· π pled SOF defense: ∆’s part-performance was not “unequivocally referable” to their verbal agreement & their verbal agreement was uncertain as to price & time of performance.
· Court affirmed TC that part performance took K outside of SOF and gave ∆s choice of $ damages (fair market value from outside appraiser) or specific performance.
· Verbally non-binding K under SOF performed to an extent as to make it inequitable to deny is considered removed from SOF in equity
· Court used “unequivocally referable” test which does not bar enforcement if there is an alternative explanation for conduct (πs argued someone needing a place to live and given place on another’s property would have made same improvements), only that an outsider, knowing all circumstances of the case except for the claimed oral agreement, would naturally and reasonably conclude that a K existed regarding the land, of the same general nature as that alleged.
· Two key factors to indicate performance has been fulfilled: (1) taking possession of property; and (2) making valuable, permanent, and substantial improvements to the property.
· Policy: overcome rigidity & injustice that might result from a literal and mechanical application of the rule (both SOF & part performance)
· Same policy argument that if agreement is missing price, a reasonable price should be implied to prevent an inequitable result (CA O’Keefe case)
· And same for when agreement does not specify a time for performance, but reasonable time is a question of fact
· Land has unique value (principle established in English equity courts)
· Equity means power to meet moral standards of justice in a particular case by having discretion to mitigate the rigidity of the application of strict rules of law so as to adapt the relief to the circumstances of the particular case.  (Why King established Courts of Chancery in England).
· Specific Performance: Therefore, even though availability of equitable remedy like specific performance generally depends on inadequacy of any remedy at law, if land is at issue, court can grant specific performance w/o showing that other legal remedies are inadequate.  

· Unequivocally referable test is criticized by Restatement (should be discretionary exercised in light of all circumstances, attention given to likelihood of party seeking enforcement in reliance on K and grant specific performance when it is the only way to avoid injustice), but most courts apply it the same as the court in Beaver and also limit part-performance exception to claims for specific performance, rather than damages since K that does not comply w/ SOF can still be subject to interference and recovery permitted in tort. 

b. Promissory Estoppel
· Restatement § 139 Enforcement by Virtue of Action in Reliance
(1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce the action or forbearance is enforceable notwithstanding the Statute of Frauds if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach is to be limited as justice requires.
(2) In determining whether justice can be avoided only by enforcement of the promise, the following circumstances are significant:
(a) the availability and adequacy of other remedies, particularly cancellation and restitution;
(b) the definite and substantial character of the action or forbearance in relation to the remedy sought; 
(c) the extent to which the action or forbearance corroborates evidence of the making and terms of the promise, or the making and terms are otherwise established by clear and convincing evidence;
(d) the reasonableness of the action or forbearance;
(e) the extent to which the action or forbearance was foreseeable by the promisor.
· § 139 is essentially the § 90 analog to Ks that would normally fall w/in SOF
· Courts take 3 approaches on whether detrimental reliance on oral K can take K out of SOF, thereby preserving enforceability despite the lack of a signed writing:
· Some adopt 1st Restatement’s narrow, specific approach that only (1) π’s reliance on ∆’s misrepresentation that writing which would satisfy SOF had been created; or (2) π’s reliance on promise by ∆ to create such a signed memo.
· Others adopt 2nd Restatement’s broader conception under § 139 (above), like Rice (below).
· And others allow no except whatsoever, SOF must be strictly satisfied.
· Even if a court does follow § 139, it requires considering whether other remedies are available.  So, for example, if π has rendered partial performance to K otherwise unenforceable b/c of SOF, court ordinarily grants remedy in restitution for reasonable value of that partial performance (viewed as prevention of unjust enrichment, not enforcement of K).
· CA has, at most, only implicitly rejected § 139, stating estoppel to overcome SOF must rest on either unjust enrichment of ∆ or unconscionable injury to π, but that result is same under § 139 b/c standard of “injustice.”
· Alaska Democratic Party v. Rice (Sup. Ct. AK – 1997): ∆ worked for π for 4 years then fired by current chair, moved to MD and worked for dem party there, and then for Gore VP campaign.  When π’s new chair was running, he contacted her to ask her to work for him and then confirmed offer after he was elected and assured ∆ hiring was his decision so executive committee’s resistance would not matter.  Offer was 2 yr employment (so SOF should apply) at $36K/yr w/ $4K/yr in fringe benefits.  ∆ resigned her position & moved to AK, then chair told her he could not hire her.  She sued on alleged oral K & awarded damages after jury trial.
· Court affirms that adopting § 139 provides an appropriate balance b/w competing considerations supporting strict enforcement of SOF and prevention of a miscarriage of justice.  “Clear and convincing” standard and other criteria ensure that policies which gave rise to SOF will not be nullified, one of which is preventing use of SOF as escape route.
· Jury could have reasonably found that Chair should have expected ∆ to rely on his promise of a job, and did in fact induced ∆’s definite and substantial conduct (resignation and move) in reliance on promise of a job, causing detriment (loss of position and money) only avoided by enforcing promise.
· There was evidence to support that chair had general authority (either implied or apparent) so no specific authority was needed re: set term of employment & appropriate in misrepresentation claim b/c chair had a stake in offering position to ∆ so offer was not gratuitous.  
· Damage award was not excessive b/c judge adjusted for moving expenses so ∆ did not recover twice for same thing—jury awarded what it believed was necessary to avoid injustice (almost full year’s salary).
· Some commentators think that tort doctrine is appropriate remedy for type of injury suffered by Rice b/c misrepresentation involves misstatement of fact, which is also making a promise w/ no intention of keeping it (fraud, a tort action).

c. Exception to One-Year Rule
· Restatement § 130 Contract Not to Be Performed Within a Year
(1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce the action or forbearance is enforceable notwithstanding the Statute of Frauds if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach is to be limited as justice requires.

C. The Sale of Goods Statute of Frauds: UCC § 2-201
· § 2-201 Formal Requirements; Statute of Frauds
(1) Except as otherwise provided in this section a contract for the sale of goods for the price of $500 or more is not enforceable by way of action or defense unless there is some writing sufficient to indicate that a contract for sale has been made between the parties and signed by the party against whom enforcement is sought or by his authorized agent or broker.  A writing is not insufficient because it omits or incorrectly states a term agreed upon but the contract is not enforceable under this paragraph beyond the quantity of goods shown in such writing.
(2) Between merchants if within a reasonable time a writing in confirmation of the contract and sufficient against the sender is received and the party receiving it has reason to know of its contents, its satisfies the requirements of subsection (1) against such party unless written notice of objection to its contents is given within 10 days after it is received.  
(3) A contract which does not satisfy the requirements of subsection (1) but which is valid in other respects is enforceable
(a) if the goods are to be specially manufactured for the buyer and are not suitable for sale to others in the ordinary course of the seller’s business and the seller, before notice of repudiation is received and under circumstances which reasonably indicate that the goods are for the buyer, has made either a substantial beginning of their manufacture or commitments for their procurement; or 
(b) if the party against whom enforcement is sought admits in his pleading, testimony, or otherwise in court that a contract for sale was made, but the contract is not enforceable under this provision beyond the quantity of goods admitted; or
(c) with respect to goods for which payment ahs been made and accepted or which have been received and accepted (Sec. 2-206).  
· §2-201(1) Summary: writing required if sale of goods is for $500 or more, but price does not need to be specified.  Writing must be signed by the party against whom enforcement is sought & must contain subject matter & quantity (essential parts) to indicate a K for sale has been made b/w the parties.  
· Less than what is required under CL
· Published price or market price provides safeguard against fraud so no concern if left out 
· Like CL, also lenient as to “signed” 
· Electronic transactions are acceptable by creating a concept of the record—“information that is inscribed on a tangible medium or that is stored in an electronic or other medium and is retrievable in perceivable form” suffices

· §2-201(2) Summary—Merchant’s Confirmation Exception: SOF normally only satisfied for party against whom enforcement is sought, but b/w merchants, SOF is satisfied for both parties, even though only one may have signed written confirmation, as long as 
· writing satisfies (1) (states subject matter & quantity)
· is sent w/in a reasonable time after making oral K
· recipient has reason to know its contents 
· does not give written notice of objection to its contents w/in 10 days.
· Places burden of resolving ambiguity in a document on receiving merchant b/c there is less unfairness in requiring that it disavow K than denying sending merchant who has failed to use “any magic words” an opportunity o prove existence of a K
· Compliance w/ exception does not mean K has been formed, just takes away from party who fails to object the SOF defense; burden of persuasion that K was made orally prior to record confirmation still exists
· Confirmation misdelivered by sender or by ISP does not comply w/ this section
· Outside UCC context, party receiving confirmation could preserve SOF defense by not responding & responding might even become writing that satisfies SOF!
· To be sufficient objection under UCC, merchant must deny existence of transaction, not just state terms proposed are “not acceptable” & propose others b/c that confirms K exists & § 2-207 will govern whether terms are added/changed 
· Policy rationale: the practice of objecting to improper confirmation ought to be familiar to any person in business
· Merchant: person who deals in goods of the kind or otherwise by his occupation holds himself out as having knowledge or skill peculiar to the practices or goods involved in the transaction or to whom such knowledge or skill may be attributed by his employment of an agent or broker or other intermediary who by his occupation holds himself out as having such knowledge or skill.

· Other Exceptions: §2-201(3)(a)(b)(c) even if requirements under (1) are not met
· (a) applies when goods are to be specially made and are not marketable to other buyers and seller has started making, including simply getting supplies for making
· (b) applies to party against whom enforcement is sought, not to other party, and does not conclusively establish K—“admission so made by a party is itself evidential against him of the truth of the facts so admitted and nothing more; as against the other party, it is not evidential at all,” comment 7.  
· Courts are divided as to whether sworn affidavit can cancel out oral testimony (i.e., if ∆ denies existence of K but admits to facts sufficient to constitute K was formed, there may or may not be an exception)
· (c) applies only if payment has been made and accepted by seller or goods have been delivered and accepted by buyer (not good for multiple shipments—all shipments must have been made, otherwise only creates the exception for the part performed).
· Majority view: promissory estoppel can operate as an exception to § 2-201, by virtue of § 1-103(b).  
· Substantial minority conclude that exceptions specifically listed “displace” any CL exceptions
· Buffaloe v. Hart (Ct. App. NC – 1994): π rented barns & tobacco from ∆s.  Offered to buy 5 barns for $20K in annual installments over 4 years of $5K/yr.  ∆s accepted & shook hands, as they had customarily done before.  π did not remove barns b/c he was farming ∆’s land.  Applied for a loan & told ∆ he would pay off $20K if he could get it, he couldn’t so he reaffirmed annual installments & ∆ told him fine.  When he was renting, ∆s paid insurance on barns, but now that he was buying, π had to pay insurance.  B/c he couldn’t get the loan, ∆ paid for him but he reimbursed them (showed this was dif agreement than rental).  Π told people he was owner, had barns fixed, then listed in paper to sell, finds buyers, then gives ∆ $5K check he wrote “payment for five barns.”  A few days later, π rec’d check torn up w/o π’s name, ∆’s name, “for” line and date pieces.  Then ∆s told him they sold barns.  (They sold them to the ppl he was selling to!)  
· Appellate court affirmed jury award for π for breach of K.  
· Check did not constitute sufficient writing to take out of SOF b/c not signed by ∆s against whom enforcement was sought.
· But, part performance allowed for exception to SOF.  ∆s “accepted” check b/c didn’t return it for several days and even though it was only part payment, it did not seem to be for just one barn ($4K), so validated entire K.  

V. The Meaning of the Agreement: Principles of Interpretation and the Parol Evidence Rule
A. Principles of Interpretation
1. History and Background
· Historically, courts used the “subjective” approach: if parties attributed materially different meanings to contractual language, no contract was formed.
· Problems: really hard to determine what each party intended; subject to abuse
· Ex: Peerless—2 ships with this name carrying cotton from Bombay, one leaving in Oct the other leaving in Dec.  Buyer thought he was getting 1st shipment, Seller thought he was sending 2nd.   Buyer refuses to pay for “late” shipment, no K was formed b/c parties had different understanding of terms.
· Holmes advocated for an “extreme objective” approach: words and conduct should be interpreted in accordance with a reasonable person standard, familiar with the circumstances, rather than in accordance with the subjective intention of either party
· Problems: contractual language could be given meaning that neither party intended
· Modern objective approach: Corbin laid foundation that in interpreting contract, a court should answer (1) whose meaning controls the interpretation?  (2) What was that party’s meaning?
· Even if a reasonable person would have a different understanding of a term, party is only bound by what he knew or had reason to know—K is based on mutual assent
· If parties attached dif meanings & neither knew or had reason to know of the other’s meaning, then no K exists b/c absence of mutual assent. 
· Restatement § 201 Whose Meaning Prevails
(1) Where the parties have attached the same meaning to a promise or agreement or a term therefore; it is interpreted in accordance with that meaning.
(2) Where the parties have attached different meanings to a promise or agreement or a term thereof, it is interpreted in accordance with the meaning attached by one of them if at the time the agreement was made
(a) that party did not know of any different meaning attached by the other, and the other knew the meaning attached by the first party; or
(b) that party had no reason to know of any different meaning attached by the other, and the other had reason to know of any different meaning attached by the first party.
(3) Except as stated in this Section, neither party is bound by the meaning attached by the other, even though the results may be a failure of mutual assent.  
· Interpretation = process by which a court gives meaning to contractual language when parties attach materially different meanings to that language 
· Construction = judicial role in determining legal effect of that language 
· Interpretation usually includes construction, but they are different processes 

2. Latin Maxims
a. Noscitur a sociis: meaning of a word in a series is affected by others in same series, or its immediate context.
b. Ejusdem generis: general term + specific term is deemed to include only things like specific term
c. Expressio unius exclusion alterius: if one or more specific terms are listed, without any general or inclusive terms, no other similar items are included 
d. Handwritten or typed provisions control printed provisions: probably more recent
e. Public interest preferred: usually not applied to gov’t contracts

3. Restatements 
· Restatement § 202 Rules in Aid of Interpretation 
(1) Words and other conduct are interpreted in the light of all the circumstances, and if the principal purpose of the parties is ascertainable it is given great weight.
(2) A writing is interpreted as a whole, and all writings that are part of the same transaction are interpreted together.
(3) Unless a different intention is manifested,
(a) where language has a generally prevailing meaning, it is interpreted in accordance with that meaning (plain meaning)
(b) technical terms and words of art are given their technical meaning when used in a transaction within their technical field (trade usage)
(4) Where an agreement involves repeated occasions for performance by either party with knowledge of the nature of the performance and opportunity for objection to it by the other, any course of performance accepted or acquiesced in without objection is given great weight in the interpretation of the agreement.
(5) Wherever reasonable, the manifestations of intention of the parties to a promise or agreement are interpreted as consistent with each other and with any relevant course of performance, course of deal, or usage of trade.
· Purpose of the parties given great weight, but used with caution and only when purposes are not obscure, otherwise fall back on “plain meaning”

· Restatement § 203 Standards of Preference in Interpretation
In the interpretation of a promise or agreement or a term thereof, the following standards of preference are generally applicable:
(a) an interpretation which gives a reasonable, lawful, and effective meaning to all the terms is preferred to an interpretation which leaves a part unreasonable, unlawful or of no effect (Ut magis valeat quam pereat)
(b) express terms are given greater weight than course of performance, course of dealing, and usage of trade, course of performance is given greater weight than course of dealing or usage of trade, and course of dealing is given greater weight than usage of trade
(c) specific terms and exact terms are given greater weight than general language 
(d) separately negotiated or added terms are given greater weight than standardized terms or other terms not separately negotiated
· (b) parallels UCC preference under § 1-303(e) – more specific controls over the more general (express terms, course of performance, course of dealing, trade usage—Restatement §§ 222 & 223 on trade usage and course of dealing)
· (c) suggests the maxim that  a “specific provision is exception to a general one:” if two provisions are inconsistent, and one is general enough to include specific situation of the other, the specific provision is deemed to be an exception.
· Frigaliment Importing Co. v. B.N.S. International Sales Corp. (SDNY – 1960): π = Swiss corp (buyer); ∆ = NY corp (seller).  Two Ks for sale of “U.S. Fresh Frozen Chicken, Grade A, Government Inspected, Eviscerated.”  
· First to ship on May 10 for 75K lbs of 2 ½ - 3 lb chickens (33 cents/lb) and 25K lbs of 1 ½ - 2 lb chickens (36.5 cents/lb)
· Second to ship on May 30 for 50K lbs of heavier chickens and 25K lbs of smaller chickens (37 cents/lb).  
· ∆ sent first shipment but was short, ∆ sent balance on May 17.
· ∆ confirmed w/ π before sending 2nd K batch that they had 50K lbs chicken and 25K lbs broilers and π confirmed to send.
· Dispute over what constituted “chicken.”  Court determined term was ambiguous in this context, so looks to what happened during negotiations (admissible evidence as exception to parol evidence rule b/c used for interpretation only—Restatement § 214(c)).
· In German, “Huhn” = both “Brathuhn” (young broilers) and “Suppenhuhn” (older stewing chicken) so π used English word “chicken” to mean “young chickens—broilers,” and which π claimed was supported by trade usage.
· ∆ argued that K incorporated reference to Dept. of Agriculture so “chicken” defined as (1) broiler or fryer; (2) roaster; (3) capon; (4) stag; (5) hen or stewing chick or fowl; (6) cock or old rooster and price it listed corresponded with stewing chicken so that’s what it meant. 
· Π’s trade usage argument (Restatement § 222) was not compelling b/c ∆ was new to trade and when one of the parties is not a member of the trade or other circle, his acceptance of the standard must be made to appear by proving he either had actual knowledge of the usage or that the usage is so generally known in the community that this individual knowledge can be inferred.
· ∆’s business/economic realities argument was more compelling b/c price for larger stewing birds was $.33 and market price was $.30 whereas market price for larger broiler/fryer chickens was $.37 and π should have known that.  Therefore, it is not reasonable for π to assume that ∆ would be selling at a loss.  
· Notes: not all courts require or even make a preliminary determination that a K or term is ambiguous before looking at evidence of surrounding circumstances.
· Some courts do and then state if it is not ambiguous and has a “plain meaning,” use plain meaning, but most reject “plain meaning” rule outright.
· Two types of ambiguity: patent (intrinsic) or latent (extrinsic).
· Courts sometimes say if there is no patent ambiguity (in other words, facially, meaning is clear), no need to look beyond four corners, there is a “plain meaning” and it should apply.
· Even still, those courts sometimes recognize that there may be a latent ambiguity (such as with “chicken”) and need to look to surrounding circumstances to support reasonable alternative interpretations—but not add.  
· Modern view = definitions of terms contained in statutes and regulations are not determinative of meanings of words in K (but as w/ “chicken,” used as persuasive evidence, not dispositive).
· Trade usage is also not dispositive.

· Restatement § 204 Supplying an Omitted Essential Term
When the parties to a bargain sufficiently defined to be a contract have not agreed with respect to a term which is essential to a determination of their rights and duties, a term which is reasonable in the circumstances is supplied by the court.
· “Best Guess” Rule: court combines common sense and practical knowledge of ways of business world to reach results that are both commercially efficient and generally w/n the realm of what either party could reasonably have expected the contract to mean (Posner)

· Restatement § 206 Interpretation Against the Draftsman
In choosing among the reasonable meanings of a promise or agreement or a term thereof, that meaning is generally preferred which operates against he party who supplies the words or form whom a writing otherwise proceeds.
· Omnia praesummuntur contra proferentem: if a written K favors or word or phrase capable of 2 meanings, one favoring each party, interpret against drafting party (usually only applies when parties have real disparity in bargaining power)
· Joyner v. Adams (Ct. App. NC – 1987): π leased property to Brown who was to develop and subdivide into individual lots, then execute individual lot leases.  Brown suffered financial difficulties so substituted ∆ who agreed to fixed rate, suspended for appx. 5 yrs until he subdivided all undeveloped land so it would be “eligible for execution of a lot lease,” otherwise he owed all back rent.  ∆ subdivided and had individual lot leases for all lots except one—but, he had subdivided and graded it, and installed water & sewer lines, and built al planned roads and driveways leading to it.  Just had not built building and didn’t have separate lot lease.
· TC w/o jury found π intended to require ∆ to complete, or at least be ready to begin, construction of buildings planned for lot and ∆ intended only to require subdivision of all lots or, at most, whatever development necessary to prepare for building construction—no meeting of the minds, but ambiguity resolved against ∆ as drafter of amended lease.
· On appeal, court held that ambiguous terms should be construed against the drafter where parties have unequal bargaining power and it can be affirmatively shown that one party was actually the drafter.  Further, the maxim is one of construction, not interpretation.  Here, no evidence supported that ∆ drafted, even if his agent prepared it, and both are experienced in real estate business and bargained from equal positions.
· On remand, court found for ∆ b/c there was no reason for him to know of π’s meaning and ∆’s meaning was commonly used in real estate business.  

4. Doctrine of Reasonable Expectations 
· Generally only applies to insurance companies, although Restatement application is to any standardized agreement § 211(3) (defined as contracts of adhesion—generally, imposed and drafted by party of superior bargaining strength and presented on a “take-it-or-leave-it” basis, relegating to the subscribing party only the opportunity to adhere or reject it)
· Strongest form = Keeton definition: involves court refusing to apply exclusion unambiguously stated in the policy or negating some other clearly phrased term.
· Some jxs limit by requiring presence of ambiguity
· Some do not apply at all 
· Restatement applies in narrower form requiring that the other party has “reason to believe” the other party would not assent to term if he knew of meaning

· Restatement § 211 Standardized Agreements
(1) Except as stated in Subsection (3), where a party to an agreement signs or otherwise manifests assent to a writing and has reason to believe that like writings are regularly used to embody terms of agreements of the same type, he adopts the writing as an integrated agreement with respect to the terms included in the writing.
(2) Such a writing is interpreted wherever reasonable as treating alike all those similarly situated, without regard tot their knowledge or understanding of the standard terms of the writing.  
(3) Where the other party has reason to believe that the party manifesting such assent would not do so if he knew that the writing contained a particular term, the term is not part of the agreement.
· C & J Fertilizer, Inc. v. Allied Mutual Insurance Co. (Sup. Ct. IA – 1975): ∆ denied π’s insurance claim after his fertilizer plant was burglarized and chemicals and supplies were stolen.  Policy defined “burglary” as meaning an “outside” job, evidenced by marks of force or violence to exterior of premises of entry.  The exterior door was skillfully opened by robbers, but the interior door to the room from which chemicals were supplied was visibly broken into.  
· Court applied Doctrine of Reasonable Expectations to not allow insurance co. to evade responsibility for paying claim under the “exclusion” defined as “burglary” (court called it an “escape clause”): The objectively reasonable expectations of applicants and intended beneficiaries regarding the terms of insurance contracts will be honored even though painstaking study of the policy provisions would have negated those expectations.
· ∆ had negotiated some of the K w/ π’s agent and was told there had to be visible evidence of a burglary in order for policy to cover loss, idea was to prevent policy holders from recovering from “inside” jobs—nothing specific about marks on exterior door.  Also wasn’t necessarily a layman’s definition of burglary, and there was plenty of evidence to support the purpose of the exclusion—it was an outside job and therefore π should pay under policy.  
· Doctrine applied to change meaning to be “outside” job not necessarily w/ all specifics required under policy

B. The Parol Evidence Rule
1. Defined
· Parol Evidence: extrinsic evidence of negotiations (oral or written) that preceded or occurred at the same time as (“prior to” or “contemporaneously with”) the final written document, but were not incorporated into the final written document.
· Parol Evidence Rule: if the writing is “completely integrated,” PE cannot be admitted to contradict or add to the terms of the writing 
· Restatement § 213 Effect of Integrated Agreement on Prior Agreements (PE Rule)
(1) A binding integrated agreement discharges prior agreements to the extent that it is inconsistent with them.
(2) A binding completely integrated agreement discharged prior agreements to the extent that they are within its scope.
(3) An integrated agreement that is not binding or that is voidable and avoided does not discharge a prior agreement.  But an integrated agreement, even though not binding, may be effective to render inoperative a term which would have been part of the agreement had it not been integrated.  
· UCC § 2-202 Final Written Expression: Parol or Extrinsic Evidence
Terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in a writing indented by the parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be supplemented
(a) by course of dealing or usage of trade (Section 1-205) or by course of performance (Section 2-208); and
(b) by evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement.
· Completely integrated: final & complete expression of parties’ agreement
· Partially integrated: final & incomplete expression of parties’ agreement 
· Under Restatement, all disputed terms are either contradictory or consistent additional
· Restatement §§ 209-218 are all related 
· Contract law rule, not an evidence rule
· Operates to exclude parol evidence to add to or contradict the writing, but that evidence may or may not be admissible under separate rules of evidence 
· Unlike other evidentiary rules, objection to inadmissible evidence under PE Rule is not lost if not asserted when evidence is offered
· Federal diversity cases are required to borrow state substantive laws, like state’s applicable PE Rule
· Effect: Courts will determine, as a matter of law, whether PE is admissible and can be heard by trier of fact, then trier of fact will consider admissible PE to determine terms of the agreement.  
· Requires determining whether evidence is “parol,” if agreement is final, if evidence is being offered to contradict or add to the writing, if agreement is complete (or partial), and whether any of the exceptions apply.

2. Integration
a. Final
· Restatement § 209 Integrated Agreements
(1) An integrated agreement is a writing or writings constituting a final expression of one or more terms of an agreement.
(2) Whether there is an integrated agreement is to be determined by the court as a question preliminary to determination of a question of interpretation or to application of the parol evidence rule.
(3) Where the parties reduce an agreement to a writing which in view of its completeness and specificity reasonably appears to be a complete agreement, it is taken to be an integrated agreement unless it is established by other evidence that the writing did not constitute a final expression.

b. Complete
· Restatement § 210 Completely and Partially Integrated Agreements
(1) A completely integrated agreement is an agreement adopted by the parties as a complete and exclusive statement of the terms of the agreement.
(2) A partially integrated agreement is an integrated agreement other than a completely integrated agreement.
(3) Whether an agreement is completely or partially integrated is to be determined by the court as a question preliminary to determination of a question of interpretation or to application of the parol evidence rule.
· UCC § 2-202 comment 3: if the writing omits a consistent additional agreed term that, if agreed upon, would have certainly been included in the document, the document is completely integrated.
· Restatement § 216(2): if the writing omits a consistent additional agreed term which is agreed to for separate consideration or might naturally be omitted from the writing, it is not completely integrated (if it would have been included, it is complete—like UCC)
· Relates back to whether disputed term is beyond the scope

c. Determination
· Minority “Four Corners” Approach (aka plain meaning/classical/Willistonian)
· Look only to face of the writing to determine whether the agreement is complete
· If it looks complete and doesn’t say “draft,” then it is presumed to be integrated
· Courts using this approach will use PE to interpret the K’s completeness only if the language in the K is vague or ambiguous (“ambiguity prerequisite”)
· Pros: encourages careful drafting, prevents misunderstandings, creates more certainty that both parties know what is going on and how to avoid breach
· Cons: there may be PE of unfair tx undermining K principles anyway
· Thompson v. Libby (Sup. Ct. MN – 1885): ∆ contracted w/ π to sell logs, put K in writing, but ∆ alleged π made an oral warranty as to quality of logs and refused to pay b/c logs weren’t good quality.  TC admitted evidence of oral warranty, but reversed using Four Corners approach to determine no evidence of incompleteness and that PE Rule should have applied.  ∆ argued warranty was a collateral agreement but court said that “common sense” was that warranty was part of a sale, not an independent K so evidence was barred.
· Majority Restatement Approach (aka modern/Corbin/Corbinian)
· Court can hear evidence, including PE, to determine whether agreement is completely or partially integrated (such as whether parties used language that had a special meaning to them that is not apparent from the face of the K).
· Court can admit PE conditionally, reserving final ruling until enough relevant evidence has been presented to make the determination—and make determination out of jury’s presence.  
· § 209(3): “unless it is established by other evidence that the writing did not constitute a final expression.”
· § 214(b) PE is admissible in evidence to establish that the integrated agreement, if any, is completely or partially integrated.
· Taylor v. State Farm Mutual Automobile Insurance Co. (Sup. Ct. AZ – 1993): π was in 3 car accident, ∆ was insurance provider.  Injured parties from one car obtained $2.5 million judgment against him in excess of policy limits.  Π thought he could recover some $ for other car under uninsured motorist provision so signed a release thinking it only pertained to that claim and original claim so he could get $15K.  Later filed claim asserting bad faith against ∆ in tort for failing to settle the $2.5 million claim w/in policy limits.  Court interprets release under Corbinian view using extrinsic evidence and decides that the language was reasonably susceptible to π’s interpretation and therefore admission of PE did not violate rule.
· Two steps: first, court considers PE offered and determines what is relevant to parties’ intent.  Then, determines intent and if anything is varying or contradicting and not just aiding in interpretation, it is barred by the PE Rule.  Applying only the PE to interpret, if judge thinks K language is “reasonably susceptible” to the interpretation asserted by its proponent, PE is admissible to determine meaning intended by parties.  
· Π wanted to introduce PE that release was intended to apply only to claim under insured motorist provision, not claim for bad faith.
· PE included disparity b/w amount rec’d under release ($15K) & amount could potentially recover for bad faith claim ($2.5 mil), timing of signing release, representation by ins. co lawyer, etc.
· Court determined that language in release was very limiting, so could favor ∆’s interpretation, but also could favor π’s interpretation based on circumstances and that it said “contractual” rights, not all rights or causes of action, and ∆ presumably knew that Supreme Court had just changed bad faith claim to tort action.  But, could also favor ∆’s interpretation because could modify claims, including all causes of action and rights.  Therefore, PE was properly submitted to jury to decide since K was reasonably susceptible to either interpretation.

d. Merger Clause
· Ex: Entire Agreement.  This document constitutes the entire agreement of the parties and there are no representations, warranties, or agreements other than those contained in this document.
· Restatement § 216 Comment e provides that a merger clause does not control question of integration
· Most courts hold that a merger clause is presumptive proof of integration
· Some courts hold that a merger clause is conclusive proof of integration
· Sherrodd, Inc. v. Morrison-Knudsen Co. (Sup. Ct. MT – 1991): π was subcontractor for COP, who was subcontractor for ∆, who was GC.  Written K included “Standard Subcontract Provision” that said π had examined and satisfied himself as to character and quantity of materials and work and that no verbal agmt could affect or modify terms in written K, considered conclusively as expressing all ts & cs agreed to, no further changes except in writing.  Π claimed he had been misled by ∆’s rep as to amount of work (oral evidence denied by ∆), gave bid to COP in reliance on that representation and COP gave bid to ∆, π started work and realized amount was way more than ∆ had told them, told by COP that they needed to sign K or would not be paid for work done thus far (was substantial) and that deal would be worked out despite writing, but it wasn’t.   Result: π’s 30 yr est. business severely damaged.  COP claimed it told π only that it would help assist π in presenting another claim for additional compensation, which it did and was denied.  District Court refused to allow PE and granted SJ for ∆.  Court affirmed.  
· MT’s PE Rule allows exception for fraud or mistake; however old court opinion said no PE exception when oral promise directly contradicts written K.  
· Majority read these two statements together and determined that π’s oral evidence of fraud would directly contradict writing so his PE did not fall under PE Rule exception.   
· Policy: people need to be able to rely on the promises they make in writing, exceptions cause uncertainty and instability 
· Dissent argued that there was no basis in law to read the legislature’s determination together w/ court opinion b/c opinion did not mention fraud and that result was too restrictive.
· Policy: GCs who induce subs into written Ks by fraudulent misrepresentation are now allowed to benefit from fraud b/c they are protected by the writing and subs are not protected even though they sign writings facing hardship and suffer substantial damages.
· Professor Knapp’s take: we live in a world of written and oral promises, so there may be situations where it is truly more reasonable to rely on spoken word than written commitment, signed or not, and therefore when a story like Sherrodd’s comes up, jury should decide if it’s believable or they want to believe ∆.  It doesn’t make sense to pretend things like this don’t happen right off the bat.
· Notes: π did not claim mutual mistake or unenforceability based on economic duress (prob could have won on that)
· Some cases seem to allow promissory estoppel exception to PE Rule but most reject.  Seems like earlier movement toward protecting reliance at the expense of formal requirements is not continuing, and may actually be reversing itself in New Conceptualism movement in a “tilt away from underdogs, back toward the privileged beneficiaries of classical contract law.”

3. Other Exceptions
· PE Rule does not exclude PE offered:
· To explain (aka “interpret”) the writing – Restatement § 214(c) regardless of the degree of integration
· Of negotiations that followed a final written document (this is not PE, so rule doesn’t apply)
· To establish that the agreement was subject to an oral condition precedent (Restatement § 217)
· Of mistake (typos or mistake as to subject), fraud, duress, illegality, lack of consideration (i.e., to establish K is invalid and unenforceable) (Restatement § 214(d))
· Some courts distinguish b/w fraud in the execution (aka “fraud in the factum”) and “fraud in the inducement” and only allow the former, rather than the latter to be an exception.  
· Some allow the latter only if the PE does not directly contradict writing (Sherrodd).
· Regarding grounds for granting certain equitable remedies (Restatement § 214(e)) – clear & convincing standard usually
· To establish a “collateral” agreement between the parties.  (Restatement § 216(2)(a))
· To include additional consistent terms if the writing is only partially integrated (i.e., final but incomplete).  (Restatement § 216(1) & UCC § 2-202(b))

4. Broader Analysis Under UCC/In Commercial Context
· Express terms do not constitute entire agreement, they are sought in evidence of usages, dealings, and performance of the K and are always admitted, even for a final and complete agreement, unless they cannot be reasonably reconciled with express terms.  Then, express controls performance, and performance controls both dealings and usage.  
· Determining intent requires that the court construe written term consistent w/ commercial practice, if reasonable.
· Effect: PE can supplement and qualify express terms, and sometimes override them.
· Some courts adopt restrictive view that PE is inadmissible if it seems to contradict
· Some courts adopt the opposite view that PE is almost always admissible even if it “cuts down” express terms (Nanakuli).
· Theory is that Ks are drafted by lawyers in legalese, which may not represent either layperson or merchant’s understandings so interpreter should concentrate on truth rather than formal K so as not to frustrate goals of realizing intentions and understandings.
· Some courts allow “carefully negated” course of performance, dealing, trade usage clauses to be given effect.

· § 1-303 Course of Performance, Course of Dealing, and Usage of Trade
(a) A “course of performance” is a sequence of conduct between the parties to a particular transaction that exists if:
(1) the agreement of the parties with respect to the transaction involves repeated occasions for performance by a party; and
(2) the other party, with knowledge of the nature of the performance and opportunity for objection to it, accepts the performance or acquiesces in it without objection.
(b) A “course of dealing” is a sequence of conduct concerning previous transactions between the parties to a particular transaction that is fairly to be regarded as establishing a common basis of understanding for interpreting their expressions and other conduct.
(c) A “usage of trade” is any practice or method of dealing having such regularity of observance in a place, vocation, or trade as to justify an expectation that it will be observed with respect to the transaction in question.  The existence and scope of such a usage must be proved as facts.  If it is established that such a usage is embodied in a trade code or similar record, the interpretation of the record is a question of law.
(d) A course of performance or course of dealing between the parties or usage of trade in the vocation or trade in which they are engaged or of which they are or should be aware is relevant in ascertaining the meaning of the parties’ agreement, may give particular meaning to specific terms of the agreement, and may supplement or qualify the terms of the agreement.  A usage of trade applicable in the place in which part of the performance under the agreement is to occur ay be so utilized as to that part of the performance.  
(e) Except as otherwise provided in subsection (f), the express terms of an agreement and any applicable course of performance, course of dealing, or usage of trade must be construed wherever reasonable as consistent with each other.  If such a construction is unreasonable:
(1) express terms prevail over course of performance, course of dealing, and usage of trade; 
(2) course of performance prevails over course of dealing and usage of trade; and 
(3) course of dealing prevails over usage of trade.
(f) Subject to Section 2-209, a course of performance is relevant to show a waiver or modification of any term inconsistent with the course of performance.  
(g) Evidence of a relevant usage of trade offered by one party is not admissible unless that party has given the other party notice that the court finds sufficient to prevent unfair surprise to the other party.  

· Restatement § 222 Usage of Trade & Restatement § 223 Course of Dealing are similar
· Nanakuli Paving & Rock Co. v. Shell Oil Co. (9th Cir. – 1981): π was large paving contractor in HI who purchased its asphalt from ∆ under 2 separate Ks b/w 1963-1974.  Written K provided price would be “posted” at time of delivery, but pavers in HI work mostly with gov’t agencies who will not accept price increases if they are not in bids, so asphalt suppliers gave subs “price protection” by either extending old prices for several months or just charging old price for last batch before increase.  ∆ had extended time twice before but then increased price with one day notice.  Π sued for breach of K and presented evidence of trade usage and course of performance.  ∆ argued course of performance was simply a “waiver” and UCC expresses preference for waivers & was not w/in trade usage scope & evidence should not have been admitted to contradict express posted price term in written K.  Jury found for π, JNOV for ∆, then jury verdict reinstated.  
· Under UCC, trade usage or course of dealing may be used to explain or supplement express terms of a written K and is binding on anyone who is a member of trade or knows about or should know about trade usage.
·  ∆ should have known (and evidence ∆ did know before change in management), b/c had exclusive dealings with π in relevant trade.
· Whether an act is ambiguous is a question for a jury, so preference to interpret waiver or course of performance was properly submitted since preference only applies when act is ambiguous.  UCC only says “one” act = waiver, but not how many don’t constitute waiver, so 2 could be enough to = course of performance.
· Π also argued on alternative theory of bad faith.  Ks governed by UCC carry a duty of good faith in performance & enforcement, which requires merchants to follow reasonable standards of fair dealing within trade.  Trade usage established what was reasonable so jury could find that ∆ breached duty.  
· Award was ok b/c under UCC remedies should be liberally administered to the end that the aggrieved party be put in as good a position as if the other party had fully performed.
· Although this seems astonishing, court says the express term was “qualified” and not completely negated b/c complete negation would mean π determined price, but just allowing usage to control “posted price” (seems like it still completely negates—very dif. result than classical K four corners).

VI. Supplementing the Agreement: Implied Terms, the Obligation of Good Faith, and Warranties
A. The Rationale for Implied Terms
· When a court is “implying” terms in a K, it does so either because it thinks that’s the meaning the parties would have given to the terms, or because of public policy to prevent unacceptable types of dealing
· This approach favors economic efficiency by setting default (“off the rack”) rules that eliminate the need for custom rules to reduce transaction costs, and it is probably what parties would contract for anyway
· It would also be extremely inefficient for parties to contract about every possible situation that could occur even if they are unlikely to occur, if it is even possible
· Illusory promises are enforceable b/c they don’t actually offer anything (ex: I’ll give you $10 if I feel like it)
· They can become enforceable by implying terms in fact (as in Ch. V) or by implying good faith bargaining (reasonable or best efforts) so that they are not without consideration and not illusory after all
· Wood v. Lucy, Lady Duff-Gordon (Ct. App. NY – 1917): ∆ was public fashion figure, and π owned business adapted to “placing such endorsements” as ∆ approved.  They entered into “employment agreement” with him to give π exclusive right, subject to her approval, to place her endorsements of others’ designs and to sell her designs or license others to market them.  They would split revenues 50/50 and he would provide monthly accounting and take out copyrights and trademarks to help protect designs.  ∆ entered into “innovative” contract w/ Sears to sell her high fashion designs (like Target does now with big designers) and did not share profits w/ π.  ∆ claimed K was not a real K b/c did not bind π to do anything.  Cardozo wrote that the K was enforceable b/c the circumstances supported a promise by implication that π would use reasonable efforts to place endorsements and market and protect designs, otherwise the K would have been worthless and had no business efficacy for π.
· Notes: “best efforts” usually invoked under UCC with exclusive dealings (output and requirement Ks), but a minority of courts refuse to enforce “best efforts” clauses because they are to vague, others treat as equivalent to “good faith” and others impose fiduciary obligations—most courts define as “reasonableness or diligence.
· CA: “best efforts” requires a party to make such efforts as are reasonable based on the abilities of the party, the means available to it, and the expectations of the other party
· Whether a party has breached this duty is generally a question of fact
· Implication illustrated under UCC (Distributorship agreements fall under UCC)
· Leibel v. Raynor Manufacturing Co. (Ct. App. KY – 1978): π entered into indefinite verbal agreement with ∆ to exclusively sell, install and service ∆’s garage doors, operators and parts.  Π borrowed substantial amount of $ to start business.  After 2 years, π’s sales started to decline and ∆ terminated agreement effective immediately and told π it had new dealer-distributor and would have to make future orders through new dealer-distributor.  TC held K was not for goods, but this case established that other courts were finding that when dealer-distributor has agreed to sell products of the manufacturer-supplier, agreement is for sale of goods and subject to UCC.  
· Therefore, gap-fillers like § 2-309 apply (time for shipment/delivery or any other action shall be reasonable, if K provides for successive performances but is indefinite then it is deemed to be valid for a reasonable time but it can be terminated by either party as long as party gives reasonable notification of termination and not unconscionable, or agreed event terminates).  
· Jury should determine what is “reasonable” based on the facts of each case.  Factors to consider: distributor’s need to sell remaining inventory, how much $ has been expended to sell manufacturer’s products, if distributor has had substantial notice and time to find substitute agreement, terms in present or prior agreement, industry standards.  
· Other examples are §§ 2-208 (place of delivery), 2-310 (time of payment), 2-509 (risk of loss) and 2-513 (buyer’s right of inspection).
· Subject to parties’ express agreements (i.e., can be contracted around so long as they do not yield unconscionable results)

B. The Implied Obligation of Good Faith
1. Concept
· Sometimes parties will be held to duty to bargain in good faith when negotiating, but once a K has been concluded, the Restatement & UCC declare that its terms imply a binding duty of good faith and fair dealing.
· Some view it as an obligation not to contract in bad faith, since courts are essentially trying to exclude that behavior
· Seller concealing a defect in what he is selling
· Builder willfully failing to perform in full, though otherwise substantially performing
· Contractor openly abusing bargaining power to coerce increase in the contract price
· Hiring a broker and then deliberately preventing him from consummating the deal
· Conscious lack of diligence in mitigating the other party’s damages
· Arbitrarily and capriciously exercising a power to terminate a contract
· Adopting an overreaching interpretation of contract language
· Harassing the other party for repeated assurances of performance
· Good faith is essentially the opposite, but hard to define so not easy to predict what courts will do
· Some view it as policing against opportunistic behavior by either preventing one party from recapturing foregone opportunities that should have been precluded by K or preventing the other party from receiving the fruits of his bargain.  
· Restatement § 205 Duty of Good Faith and Fair Dealing
Every contract imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement.
· UCC § 1-304 Obligation of Good Faith
Every contract or duty within [the UCC] imposes an obligation of good faith in its performance and enforcement.
· Comment §1-201(b)(20): Good faith means honesty in fact and the observance of reasonable commercial standards of fail dealing
· Except for in Article 5, this applies to both merchants and nonmerchants
· This has been adopted in most states, but some still retain the more minimal standard of “honesty in fact” (at least for parties who are not Article 2 merchants)
· Comment to §1-304: section does not support an independent COA, but means that failure to perform or enforce duty or obligation under K constitutes a breach of K and directs courts towards interpreting Ks w/in commercial context in which they are created, performed, and enforced and does not create a separate duty of fairness and reasonableness which can be independently breached.
· This can be interpreted to mean that parol evidence is not barred by determining if breach of good faith has occurred since obligation does not “add” or “contradict” K
· Seidenberg v. Summit Bank (Sup. Ct. NJ App. Div. – 2002): πs owned all stock of 2 corps that marketed, sold and provided consultation services re: health insurance benefit plans to employers.  As part of sale of stock to ∆, they retained their positions as executives in charge of daily operations and other accounts ∆ might acquire.  K had provision that parties would work together to formulate joint marketing programs and ∆ would employ for at least 5 years and in the absence of termination, retirement at 70.  ∆ terminated employment.  Πs claimed breach of implied covenant of good faith in that ∆s did not perform in several areas, which impacted their reasonable expectations of compensation and involvement.  Πs had taken lower salary in anticipation of bonuses for growth of business, so they expected ∆ would work with them to help businesses grow, but alleged they did not & even deliberately sabotaged their efforts.  Basically, πs claim ∆s just wanted to buy corporate shell and, in order to acquire their company, they made a deal they had no real intention to carry out.  
· TC dismissed claim on demurrer thinking πs were trying to prove the existence of an oral agreement, which would go beyond 4 corners of employment agreement/sale and therefore be inadmissible under PE Rule.  Also misinterpreted equal bargaining power to be determinative of not finding breach of implied covenant of good faith and fair dealing.
· On appeal, court clarifies that equal bargaining power is just a factor in determining breach, and PE Rule does not bar introduction of evidence to establish the true agreement of the parties b/c it is implied in all agreements and court has to determine expectations and purposes for which K was made to make determination on good faith as to whether party unreasonably frustrated its purpose.  
· Names three general applications and says this case is mix of 2 & 3:
· Covenant permits inclusion of terms and conditions which have not been expressly set forth in the written K b/c parties must have intended to give “business efficacy” to their K.
· Covenant allows redress for bad faith performance of an agreement even when ∆ has not breached any express term (cites Sons of Thunder).
· Covenant permits inquiry into a party’s exercise of discretion expressly granted by contract’s terms (cites Wilson).
· Re: discretionary situation, there must be ill motive or intention to breach
· Determination should be in the context of the case at hand, and in this case, π’s complaint could survive MTD.  


2. Typical Circumstances Giving Rise to COA
· Before finding a breach, care must be taken that bad faith is fully realized—really about finding a balance between giving effect to express terms of an agreement and not letting a party abuse its power under that agreement 
· Most courts do not apply PE Rule to obligation of good faith because it is implied, rather than express
· As stated in Seidenberg, (1) covenant implied to add a term to make K have “business efficacy” when the K does not provide a term necessary to fulfill the parties’ expectations (but not when it would conflict w/ express terms—unless unconscionable); (2) to find breach even when no express term was breached (e.g., when bad faith serves as a pretext for the exercise of a contractual right to terminate); and (3) when the K expressly provides a party with discretion regarding its performance (including those involving aesthetics).  
· Ex: Sons of Thunder—πs invested large amounts of $ in clam-fishing vessels based on assurances by ∆ of purchases to be made, but ∆ consistently failed to make purchases and then terminated K.  Although breach of implied covenant could not override ∆’s express right to terminate, court found ∆ breached covenant in his performance before terminating K by destroying π’s reasonable expectations to receive the fruits of the contract by never buying the required amount of clams.  
· Ex: Exxon—“posted price” normally meets requirements of god faith under UCC, but even tho prices charged by Exxon were comparable to competitors’, there was substantial evidence that Exxon breached its duty of good faith because it intended to make franchises unprofitable and drive them out of business to replace with stores it directly owned.   Breach of duty of good faith could be shown through improper motive even though prices appear to be objectively reasonable.
· Courts are divided on lender liability, and those giving priority to express provisions find support in official comment to UCC §1-309, which states that the obligation of good faith “has no application to demand instruments . . . whose very nature permits call at any time with or without reason.”

3. Requirement and Output Contracts
· Requirement: seller is to supply all goods of a given type that buyer may “require” during the given term of their K
· Output: buyer is obligated to buy all of seller’s output of a given commodity during the given term of their K
· Courts used to find these K’s unenforceable more frequently due to:
· Lack of consideration: buyer can “require” nothing and seller can have zero “output”
· Corbin and Restatement § 77 answer that consideration existed b/c of the commitment to either buy goods from designated seller or not buy at all, so performance of buying is sufficient “detriment” because each alternative would have sufficient consideration if bargained for separately (§ 77(b) promise is not illusory if performance that would not have consideration is eliminated before promisor exercises alternative—i.e., if buyer buys, potential of lack of consideration is eliminated). 
· Lack of mutuality: buyer has to buy all of seller’s products in output K, but what does seller have to do? 
· Just as courts demoted mutuality of obligation in consideration, they have also considered this a corollary of the consideration rule and therefore not viewed it as independent on its own
· Lack of definiteness: how does court measure what was to be performed if there is an alleged breach?
· Can be overcome by buyer/seller past history, estimates from parties, prior course dealings or course of performance in K at issue
· Some courts still find agreements under UCC unenforceable if they are not exclusive
· Others find an implied promise of exclusivity that renders K binding, or some other consideration apart from the promise
· UCC attempts to fix:
· UCC § 2-306 Output, Requirements and Exclusive Dealings
(1) A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded.
(2) A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale.
· Agreements can also contain a minimum or a maximum
· Courts usually allow requirements buyer to reduce to zero as long as it acts in good faith, even if K contains estimate for buyer’s demand, but probably only if reduction in good faith is due to reasons beyond buyer’s control (i.e., attempt to purchase elsewhere more cheaply or w/ intent to harm seller = bad faith)
· Output for seller = same

4. Satisfaction Contracts
· Restatement § 228 Satisfaction of the Obligor as a Condition
When it is a condition of an obligor’s duty that he be satisfied with respect to the obligee’s performance or with respect to something else, and it is practicable to determine whether a reasonable person in the position of the obligor would be satisfied, an interpretation is preferred under which the condition occurs if such a reasonable person in the position of the obligor would be satisfied.  
· Satisfaction is either judged by “honest” dissatisfaction (subjective) or “reasonable” dissatisfaction (objective)
· Subjective standard is likely employed where “personal aesthetics or fancy” are at issue (like hiring someone to paint your portrait).
· Subjective standard should be limited to circumstances that are clear honesty and no more was what was intended, otherwise reasonableness represents what parties probably intended if they had bargained for it.
· Personal services generally fall w/in this category.  
· Where condition is judged by independent third party, courts also more likely to apply subjective test.
· Objective standard of reasonableness usually employed in cases where “commercial quality, operative fitness, or mechanical utility” are in question.
· Morin Building Products Co. v. Baystone Construction, Inc. (7th Cir. – 1983): π was sub to ∆ who was GC hired by GM to build addition to Chevrolet plant (GM not in case).  K said to use certain aluminum siding w/ “mill finish” to match existing siding and that work would be subject to GM’s approval, his decision as to artistic effect would be final if w/in the “contract documents,” all work and materials should be first class, and what is usual or customary would not enter into consideration or decision.  Π put up walls but in bright sunlight from acute angle, looked not to be uniform so GM’s rep rejected, ∆ had to hire sub to replace (GM approved even tho evidence indicated same problem), and then refused to pay π balance.  Π brought suit and won.  Posner’s opinion, interpreting Indiana law and applying majority/Restatement standard, affirmed.
· Mill finish products are never uniform, factory is not a thing of beauty, even tho K explicitly referred to “artistic effect,” it was #17 in long list of considerations on a form K and qualified “if w/in Contract Documents” and artistic effect was not part of what was contracted for overall, so probably not intended to be read as subjective.  Second clause re: first class work and materials was not drafted for this K either, but was part of GM’s general conditions, and was paragraph 35 so also no indication it was specifically intended for use in this K.
· Without appearance from language or circumstances that parties really intended for GM’s approval to be subjective, and therefore simply honest even tho unreasonable, reasonableness standard was okay as jury instruction.  Here, K is ambiguous and most likely not intended that way, so jury instruction was proper and award for π affirmed.  

C. Warranties
1. Background
· 17th century England: caveat emptor – let the buyer beware
· Meant seller bore no reasonability for quality of product he was selling unless he gave express guarantee (warranty) to the buyer
· American courts adopted in 19th century but by 1906, Uniform Sales Act and common law changed to include implied warranties in sale of goods.
· Today, warranties do not have to be express.  If they are, intent to make them express is not required as UCC § 2-313 allows creation of express warranties in several ways.
· Warranties are also implied under § 2-314 which implies a general warranty of merchantability that a merchant who regularly sells a certain type of goods impliedly warrants to the buyer that they are of good quality and fit for ordinary purposes for which they are used.
· Warranties are also implied under § 2-315 which is applied only where buyer is relying on seller’s skill or judgment to select suitable goods and seller has reason to know this reliance and then broadens breach to circumstances when goods do not fit buyer’s purpose (not just that they are defective in some way under a warrant of merchantability).  
· Warrants can also be disclaimed under §2-316.
· Warrants are also implied in non-UCC contexts, like warranty of habitability implied into residential leases.  


2. The Economic Loss Rule
· Πs can bring claims for defective goods in tort for strict liability or negligence or in contract for breach of warranty.
· Advantages in Tort: disclaimers, privity of K, notice defenses usually do not apply
· Advantages in K: SOL for most K claim is longer than tort statute (UCC provides for 4 year SOL but K can reduce to 1 year)
· If π suffered PI damages, can sue in either K or Tort
· If π suffered only “economic loss” (decline in value of product or lost profits), courts generally limit π to K action.  
· When π’s claim involves damage to product itself, some jxs allow tort law to govern if damage is the result of a “calamitous event” but most treat claims for damage to product as governed by K law regardless of cause.

3. Express Warranty
a. Rule
· UCC § 2-313 Express Warranties by Affirmation, Promise, Description, Sample
(1) Express warranties by the seller are created as follows:
(a) Any affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes part of the basis of the bargain creates an express warranty that the goods shall conform to the affirmation or promise.
(b) Any description of the goods which is made part of the basis of the bargain creates an express warranty that the goods shall conform to the description.
(c) Any sample or model which is made part of the basis of the bargain creates an express warranty that the whole of the goods shall conform to the sample or model.  
(2) It is not necessary to the creation of an express warranty that the seller use formal words such as “warrant” or “guarantee” or that he have a specific intention to make a warranty, but an affirmation merely of the value of the goods or a statement purporting to be merely the seller’s opinion or commendation of the goods does not create a warranty.

b. Breach
· Seller made a factual promise about the qualities or attributes of the goods (which turned out not to be true);
· The factual promise was part of the “basis of the bargain;” and 
· The failure of the good to live up to the representation of the seller caused the buyer’s damage.  
· The Factual Promise
· Breach of express warranty does not require the use of the word “warranty” or for the seller to intend to warrant the good, but statements/description/sample/model must relate to the quality or attributes of the goods and be of factual nature (i.e., capable of being shown to be true of false objectively, as a matter of fact).  
· Must figure out where salesperson’s hyperbolic language crosses from sales pitch/”puffing” to assertion of fact
· Bayliner Marine Corp. v. Crow (Sup. Ct. VA – 1999): ∆ bought boat manufactured by π thru exclusive authorized dealer.  Claimed express warranty breached b/c salesman showed him “prop matrixes” listing model of his boat had max. speed of 30 mph & brochure said it “delivers the kind of performance you need to get to the prime offshore fishing grounds.”  But, chart showed that model boat w/ dif. size equipment and propellers so there was no particular representation about performance capability for his boat (i.e., no relationship) in prop-matrixes and brochure was just a statement of the seller’s opinion, not one of fact that could create a warranty b/c it did not describe specific characteristics or features of the boat.  
· The Basis of the Bargain
· Old (extreme) approach: buyer had to show he relied on promise in deciding to purchase (very hard to prove)
· Opposite extreme approach: buyer must show factual affirmations of seller were made before sale took place (no proof of actual reliance, just that the seller made the affirmations before sale and they were reasonable expectations of the buyer)
· Intermediate/UCC approach: seller’s affirmations that relate to goods create a rebuttable presumption that the statements are part of the basis of the bargain, and seller can rebut presumption by clear proof that the buyer did not rely on his statements (buyer shows seller made factual affirmations and the presumption attaches and becomes part of the bargain unless seller rebuts)
· The Failure
· Factual affirmation turns out to be false in a way that damages the buyer

4. Implied Warranty of Merchantability
a. Rule
· If the seller is a merchant with respect to the type of goods in the K, the UCC implies a warranty that the goods are at least of fair average quality in the trade and fit for the ordinary purposes for which they would be used.
· UCC § 2-314 Implied Warranty: Merchantability; Usage of Trade
(1) Unless excluded or modified (Section 2-316), a warranty that the goods shall be merchantable is implied in a contract for their sale if the seller is a merchant with respect to goods of that kind.  Under this section the serving for value of food or drink to be consumed either on the premises or elsewhere is a sale.
(2) Goods to be merchantable must be at least such as 
(a) pass without objection in the trade under the contract description; and 
(b) in the case of fungible goods, are of fair average quality within the description; and
(c) are fit for the ordinary purposes for which such goods are used; and 
(d) run, within the variations permitted by the agreement, of even kind, quality, and quantity within each unit and among all units involved; and 
(e) are adequately contained, packaged, and labeled as the agreement may require; and
(f) conform to the promises or affirmations of fact made on the container or label if any.
(3) Unless excluded or modified (Section 2-316) other implied warranties may arise from course of dealing or usage of trade.


b. Breach
· To prove that K included this implied warranty and was breached, buyer must show:
· Seller was type of merchant w/ respect to goods sold;
· Buyer can be nonmerchant or a consumer
· Goods sold were not “merchantable;” and
· Merchantable means they pass w/o objection in the trade, are of fair average quality and fit for the ordinary purposes for which such goods are used
· Other implied warranties can arise on the basis of course of dealing or trade usage
· Breach caused buyer’s damage
· Bayliner Marine Corp. v. Crow (Sup. Ct. VA – 1999): ∆ bought boat manufactured by π thru exclusive authorized dealer.  Claimed implied warranty of merchantability breached b/c salesman showed him “prop matrixes” listing model of his boat had max. speed of 30 mph. and brochure that said it delivered the kind of performance you need to get to prime offshore fishing grounds.  Assertion that boat could not meet ∆’s needs b/c it did not go 30 mph was not an assertion that it would not “pass w/o objection in the trade” or not be “fit for ordinary purposes.”  ∆ did not show that a significant segment of the public would object to buying it or that it was not reasonably capable of performing its functions (no evidence of the standard).   

5. Implied Warranty of Fitness for a Particular Purpose
a. Rule
· UCC § 2-315 Implied Warranty: Fitness for Particular Purpose
Where the seller at the time of contracting has reason to know any particular purpose for which the goods are required and that the buyer is relying on the seller’s skill or judgment to select or furnish suitable goods, there is unless excluded or modified under the next section an implied warranty that the goods shall be fit for such purpose.

b. Breach
· Buyer had an unusual or particular purpose in mind for the goods;
· Seller had reason to know of this particular purpose (usually b/c buyer has told seller);
· Seller has reason to know that the buyer is relying on seller’s skill or judgment to select or furnish goods that will meet the buyer’s needs;
· Buyer in fact relied on the seller’s skill or judgment in selecting suitable goods (hard to prove); and 
· Goods were not fit for buyer’s particular purpose
· Seller does not have to be a merchant
· Some courts restrict purpose to unusual (not just particular w/ ordinary purpose)
·  Bayliner Marine Corp. v. Crow (Sup. Ct. VA – 1999): ∆ bought boat manufactured by π thru exclusive authorized dealer.  Claimed implied warranty of fitness for particular purpose breached b/c salesman showed him “prop matrixes” listing model of his boat had max. speed of 30 mph. and brochure that said it delivered the kind of performance you need to get to prime offshore fishing grounds.  ∆ did not prove that salesman knew he needed a boat that went at least 30 mph.  ∆ asked salesman how fast it went, was told salesman had no knowledge of that model, salesman showed him charts and gave him brochure.  Boat had clocked a lot more hours than was average for a fishing boat, even tho ∆ denied that he got any use out of it, which made it seem like he was using it for commercial fishing, not pleasure.  That was a particular purpose he did not make seller aware of and was w/in ordinary purpose of boat.

6. Disclaimer of Warranties
a. Rule
· Some states do not permit disclaimers of implied warranty of merchantability 
· Federal statute under Magnuson Moss Warranty Act prohibits warrantor who makes a written warranty as defined in the Act from disclaiming any implied warranties.  
· UCC § 2-316 Exclusion or Modification of Warranties
(1) Words or conduct relevant to the creation of an express warranty and words or conduct tending to negate or limit warranty shall be construed wherever reasonable as consistent with each other; but subject to the provisions of this Article or on parol or extrinsic evidence (Section 2-202) negation or limitation is inoperative to the extent that such construction is unreasonable.
(2) Subject to subsection (3), to exclude or modify the implied warranty of merchantability or any part of it the language must mention merchantability and in case of a writing must be conspicuous, and to exclude or modify any implied warranty of fitness the exclusion must be by a writing and conspicuous.  Language to exclude all implied warranties of fitness is sufficient if it states, for example, that “There are no warranties which extend beyond the description of the face hereof.”
(3) Notwithstanding subsection (2)
(a) unless the circumstances indicate otherwise, all implied warranties are excluded by expressions like “as is,” “with all faults” or other language which in common understanding calls the buyer’s attention to the exclusion of warranties and makes plain that there is no implied warranty; and 
(b) when the buyer before entering into the contract has examined the goods or the sample or model as fully as he desired or has refused to examine the goods there is no implied warranty with regard to defects which an examination ought in the circumstances to have revealed to him; and
(c) an implied warranty can also be excluded or modified by course of dealing or course of performance or usage of trade.  
(4) Remedies for breach of warranty can be limited in accordance with the provisions of this Article on liquidation or limitation of damages and on contractual modification of remedy (Section 2-718 and 2-719)

b. Disclaimer of Express Warranties
· Two common issues
· A writing that arguably includes both an express warranty and a disclaimer of express warranty
· If consistency b/w the two cannot be attained, disclaimer is inoperative and express warranty exists.  
· If both express warranty and disclaimer are made orally, same applies.
· The written K disclaims express warranties but an express warranty has been made in another way, for example by statements in an advertisement or orally by authorized agent of the seller.
· Parol evidence rule bars extrinsic evidence to the contract, but buyer can argue that express disclaimer in a writing should not be enforced on various grounds, including:
· Unconscionability;
· Oral warranty followed by contradictory written disclaimer breaches covenant of good faith and fair dealing;
· Fraud; or
· Misrepresentation as to warranty that would allow buyer to void the K
· (Same exceptions as to Parol Evidence Rule)

c. Disclaimer of Implied Warranties (in general)
· All implied warranties can be disclaimed if the buyer is warned by such language as “as is” “with all its faults” or similar phrases, and language usually must be conspicuous (e.g., larger or bolder font, contrasting color—disclaimer is “flagged” for the buyer).
· If the seller allows the buyer the right to inspect the good before purchase as much as the buyer wishes, then there is no implied warranty as to any flaw in the good that should be discovered by such inspection.

d. Disclaimer of Implied Warranty of Merchantability
· To disclaim an implied warranty of merchantability, the K must mention “merchantability” and, if in writing, disclaimer must be conspicuous (but does not have to be in writing).  

e. Disclaimer of Implied Warranty of Fitness for a Particular Purpose
· To disclaim an implied warranty of fitness for a particular purpose, the disclaimer must be in writing and conspicuous.
· Disclaimer does not require that the term “fitness for a particular purpose” or even just “fitness” be use, just that “there are no warranties which extend beyond the description on the face hereof.”

7. Non-UCC Warranties
a. The Implied Warranty of Habitability (aka Implied Warranty of Skillful Construction/Implied Warranty of Workmanlike Performance/Merchantability, etc.)
· May have two separate components:
· Free from material defect: reflects the end result expectation that the home will not have any major defects which render it unsuitable for habitation
· Skillful construction: manner in which work was performed
· Courts have not been consistent or clear in recognizing the distinction or if implied warranty also applies to commercial properties
· Some courts extend to potable water when builder obligated to build well for home not serviced by public water system
· Some courts extend former to patio and additions but not latter
· Some states have enacted legislation (like NY: one-year for skillful construction; two-year for major systems like plumbing and electrical; six-year on latent, material defects—very specifically defined terms to help protect builder as well as buyer by providing warranties).
· Caceci v. Di Canio Construction Corp. (Ct. App. NY – 1988): ∆ built brand new home for π on soil composed of deteriorating tree trunks, wood and other biodegradable materials.  Court recognized caveat emptor has long been removed from many contractual situations & found reason to remove it from this one since the only party who can prevent major defects is builder and therefore should carry burden of liability.  Courts will read additional K terms into non-UCC contracts where public policy would be seriously injured otherwise.  Builder does not need to be aware—knowledge is not decisive as it would be in fraud; merger clause is of no effect as to latent defects since they can’t be detected until after clause is triggered which makes no sense.  

b. Effect of Disclaimer
· Majority: implied warranty of habitability may be modified or disclaimed unless disclaimer is unclear and does not seem to reflect both parties’ expectations
· If there is a disclaimer, seller has a duty to disclose it in certain way (“as is” not enough usually, some states, like NY, have a special form)
· And if disclaimer is against public policy or attempts to disclaim compliance w/ building codes or permits home to be unsafe, obviously barred

VII. Avoiding Enforcement
A. Minority and Mental Incapacity
1. Traditional Infancy or Minority Doctrine
· Under CL, certain classes of persons lacked “capacity” to contract
· Contracts made by minors are unenforceable and do not permit recovery 
· Purpose: protect minors from their lack of judgment in the marketplace or being taken advantage of by adults
· Exceptions:
· Contracts for “necessaries” (items one needs to live, like food, clothing, or shelter) permit cause of action in restitution for unjust enrichment

2. Restatement and Modern Trends
a. Restatement § 14 Infants
Unless a statute provides otherwise, a natural person has the capacity to incur only voidable contractual duties until the beginning of the day before the person’s eighteenth birthday.
· Voidable = K can be invalidated in effect by a party asserting grounds to “disaffirm” K
· Void = K is unenforceable regardless of any argument made in favor/against
· Statutory exceptions can override infancy doctrine and permit recovery for things like
· Education financing
· Life insurance
· Motor vehicle liability insurance
· Drug dependency treatment
· Medical or dental care

b. Modern trend is to permit recovery based on restitution and set-off for diminished value when minor disaffirms K
· Policy: fairness to sellers and business people dealing with minors, who increasingly transact business for themselves in modern times
· Dodson v. Shrader (Sup. Ct. TN – 1992): 16 yo π bought pickup truck from ∆s.  Although they did not know his age or that he borrowed money from gf’s grandmother, they also did not ask how old he was.  9 months later, truck developed mechanical problems but π did not want to spend money to fix it.   He continued to drive it and a month later the engine blew up and it became inoperable.  Π parked the truck outside his parents’ house and contacted ∆s to rescind K and refund $4,900, then filed suit when they refused.  Case was dismissed, π appealed.  ∆s offered to reimburse π purchase price minus depreciation but he refused their offer.  Before appeal could be heard, truck damaged by hit-and-run driver so only worth $500 at trial.  Judge granted rescission and ∆s ordered to reimburse full purchase price.  ∆s appeal.  Court cites two minority rule exceptions to the infancy doctrine.
· Benefit Rule: upon rescission, recovery of the full purchase price is subject to a deduction for the minor’s use of the merchandise
· Depreciation/Deterioration Rule: minor’s recovery of full purchase price is subject to a deduction for the minor’s use of the consideration received under the K or for the depreciation or deterioration of the consideration in his possession
· Dodson Rule: (modified depreciation/deterioration) 
· Where minor has not been overreached in any way (not taken advantage of, no undue influence) 
· K is fair and reasonable
· Minor has actually paid $ on the purchase price, taken and used item
· He can recover the amount actually paid minus compensation for the use, depreciation, and willful or negligent damage to the article while in his possession
· Other Limitations: rule doesn’t apply if the minor misrepresented his age, but seller’s ignorance of minor’s age does not prevent minor’s disaffirmance
· All questions for the trier of fact

c. Ratification: upon reaching age of majority, minor has power to ratify the K, in which event minor is bound
· Must act w/in reasonable period of time to disaffirm K or minor will be deemed to have affirmed 

d. Other Contractual Situations
· Employment: courts are divided as to whether minor can disaffirm employment K after receiving benefits from it
· Pre-Injury Releases: most courts allow minors to disaffirm pre-injury releases signed by parents (standard forms that must be signed to engage in some type of activity)
· Those that don’t believe enforcement encourages volunteer programs that promote recreational activities for children and recognizes interest of parents in making life choices for children
· Post-Injury Releases: most courts require approval settlement agreements involving release of minor’s claims, which cannot be later disaffirmed
· Courts that don’t require approval usually allow minor to disaffirm post-injury release
· Marriage: in some jurisdictions, a minor automatically attains contractual capacity upon emancipation by marriage, some courts still recognize minor’s lack of wisdom and maturity as a personal defense

3. Mental Incapacity
· Main difference b/w minority & mental incapacity: minor generally can disaffirm even if restoration cannot be made, but mentally incompetent person is required to make restoration to the other party unless special circumstances are present (§ 15(2))

a. Restatement § 15 Mental Illness or Defect 
(1) A person incurs only voidable contractual duties by entering into a transaction if by reason of mental illness or defect
(a) he is unable to understand in a reasonable manner the nature and consequences of the transaction, or 
(b) he is unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of his condition.
(2) Where the contract is made on fair terms and the other party is without knowledge of the mental illness or defect, the power of avoidance under Subsection (1) terminates to the extent that the contract has been performed in whole or in part or the circumstances have so changed that avoidance would be unjust.  In such a case a court may grant relief as justice requires.

i. Determining Mental Incapacity: determined at time of agreement 
1. Cognitive Test: if person is unable to understand the nature of the transaction or its consequences
2. Volitional Test: person unable to act in a reasonable manner in the transaction and the other party has reason to know
3. Court-Decreed Guardianship: general rule is that a person who has been declared legally incompetent or had guardian or conservator appointed to care for them or their property does not have capacity to enter contracts
a. However, disposition of guardian does not bar invoking the doctrine if π can prove incompetency under one of the other tests or knowledge of condition (high burden of proof to rebut presumption of competency)
· Hauer v. Union State Bank of Wautoma (Ct. App. WA – 1995): π suffered brain injury in motorcycle accident, court appointed guardian, but disposed of once doctor believed she had recovered to a point where she had ongoing memory, good judgment and could manage her own affairs.  At the time, π was earning $900/mo SSDI and interest income from a mutual fund.  Man named Eilbes π met through her daughter found out about her mutual fund.  E was in default on loan from bank and could not get another loan, so he convinced π to “invest” in his business.  π could only sell her stocks at certain times so E suggested she take out a short-term loan using them as collateral and told her he would give her a job, pay interest on loan and pay it when it was due.  E called VP of ∆ bank to arrange loan and VP called π’s stockbroker/financial consultant to verify fund, who told VP π needed it for income to live on and wished they wouldn’t use it for collateral, possibly told VP about π’s brain damage.  VP met w/ E & π, explained terms of loan ($30K single payment note due in 6 months w/ security interest in mutual fund as collateral), they enter agreement.  Note becomes due and π sues E and bank.  Cause of action = rescission (judicial return of parties to status quo that existed before K as formed).  Grounds: π lacked mental capacity to enter loan agreement an bank knew or should have known about her condition, bank breached duty of good faith and fair dealing and bank had fiduciary duty to π and breached that duty.  (E dismissed b/c he became judgment proof thru bankruptcy).  Jury found for π and court ordered bank to return π’s collateral, relieving π of obligation to pay back $30K.  Bank appealed, court affirmed b/c, although there is no affirmative duty to inquire as to mental capacity, contracting party exposes itself to voidable K where it is put on notice or given reason to suspect incompetence as a RPP would be compelled to inquire, and there was sufficient evidence VP had reason to know so question had been properly submitted to the jury. 

4. Intoxication
a. Restatement § 16 Intoxicated Persons
A person incurs only voidable contractual duties by entering into a transaction if the other party has reason to know that by reason of intoxication
(a) he is unable to understand in a reasonable manner the nature and consequences of the transaction, or
(b) he is unable to act in a reasonable manner in relation to the transaction
· Courts are divided as to whether temporary, “voluntary” intoxication should grounds for disaffirming a contract, but some recognize compulsive alcoholism as a form of mental illness

B. Duress and Undue Influence
1. Traditional CL
· Courts recognized early on that agreements should not be legally enforceable b/c of process by which they were made
· 13th Century: agreements were unenforceable if made under “duress” (one party was under physical imprisonment or threat of physical harm)
· Has been broadened to duress of goods or economic duress
· Courts of equity began to recognize right to relief under doctrine of “undue influence” but usually only arising b/w family members or some confidential fiduciary relationship (lawyer/client or trustee/beneficiary)
· Has been broadened to other situations
· Policy: preventing excessive gain from exploitation of impaired bargaining power

2. Duress (very few claims are successful)
a. Duress: any wrongful threat of one person by words or other conduct that induces another to enter into a transaction under the influence of such fear as precludes him from exercising free will and judgment, if the threat was intended or should reasonably have been expected to operate as an inducement.

b. Restatement § 174 When Duress by Physical Compulsion Prevents Formation
If conduct that appears to be a manifestation of assent by a party who does not intend to engage in that conduct is physically compelled by duress, the conduct is not effective as a manifestation of assent.
· Party enters into K solely under compulsion of physical force, K = void (not voidable)

c. Restatement § 175 When Duress by Threat Makes a Contract Voidable
(1) If a party’s manifestation of assent is induced by an improper threat by the other party that leaves the victim no reasonable alternative, the contract is voidable by the victim.
(2) If a party’s manifestation of assent is induced by one who is not a party to the transaction, the contract is voidable by the victim unless the other party to the transaction in good faith and without treason to know of the duress either gives value or relies materially on the transaction.
· Party enters into K b/c of an improper threat that leaves victim w/ no reasonable alternative but to assent to proposed deal, K = voidable by victim

d. Restatement § 176 When a Threat is Improper
(1) A threat is improper if
(a) what is threatened is a crime or a tort, or the threat itself would be a crime or a tort if it resulted in obtaining property,
(b) what is threatened is a criminal prosecution,
(c) what is threatened is the use of civil process and the threat is made in bad faith, or
(d) what is threatened is a breach of the duty of good faith and fair dealing under a contract with the recipient.
(2) A threat is improper if the resulting exchange is not on fair terms, and 
(a) the threatened act would harm the recipient and would not significantly benefit the party making the threat,
(b) the effectiveness of the threat in inducing the manifestation of assent is significantly increased by prior unfair dealing by the party making the threat, or
(c) what is threated is otherwise a cause of power for illegitimate ends.
· Section 1 applies if terms of exchange appear fair
· Ex: K is fair but ∆ threatens breach in bad faith
· Ex: atty threatens to institute criminal proceedings to help client in civil dispute (can amount to crime—extortion, unethical—sanctions)
· Section 2 applies if terms of exchange appear unfair

e. Economic Duress: does not exist merely b/c person has been victim of the wrongful act, victim must have no choice to agree to the other party’s terms or face serious financial hardship and show he had no reasonable alternative to agree (no adequate remedy if threat carried out).
· 3 Elements:
i. Improper threat
ii. Lack of reasonable alternative (§ 175 cmt b: availability of legal action, if it is viable, alternative sources of goods, services, or funds whether there is a threat to withhold such things, toleration if the threat only involves a minor vexation, etc.)
iii. Actual inducement of K by the threat (§ 175 cmt. c: standard is subjective: whether the will of the person induced by the threat was overcome rather than that of a reasonably firm person, considering circumstances such as age, background, and relationship of the parties)
· Causal link b/w coercive acts & circumstances of economic duress
· Minority: it is enough where one party takes advantage of the other’s dire circumstances without having actually caused them
· Majority: require π to show evidence that the duress resulted from ∆’s wrongful and oppressive conduct, not by π’s necessities (don’t want to discourage people to settle or lend to financially vulnerable parties)
· Totem Marine Tug & Barge, Inc. v. Alyeska Pipeline Service Co. (Sup. Ct. AK – 1978): π entered into K w/ ∆ to transport pipeline construction materials from Houston to Alaska, w/ possibility of one or two cargo stops along the way.  When π got to Houston there were 6,700-7,200 tons of pipe in a messy pile, as opposed to 1,800-2,100 tons ∆ had represented.  It took 30 days to load instead of 3 since π had to remodel barge, get extra cranes, etc.  ∆ gave verbal assurance to π it would pay for additional expenses, since travel was slower due to extra and π had to charter another tug, but had not executed written amendment so π notified second tug not to go thru panama canal in fear ∆ would not cover costs.  As a result, tug lost its priority crossing.  ∆ finally executed amendment, but once boats caught up to each other, they were hit by hurricane.  When they got to CA, π planned to change crews and refuel in San Pedro but ∆ ordered them to go to Long Beach, and had its agents start off-loading w/o π’s consent or proper procedure.  As a result, π’s insurance was voided.  A week later, ∆ terminated K w/o reason.  Π submitted invoices for about $300K and needed urgent payment b/c of 10-30 day payment schedules on debts incurred in performing K but ∆ kept delaying.  Π’s attorney told ∆ about financial straits and ∆ settled for $97,500.  Π brought suit to rescind settlement agreement on grounds of economic duress and recover balance owed on original K, as well as other damages for wrongful termination.  ∆’s filed MSJ on settlement agreement, TC granted, π appealed.  Court reversed on appeal, holding π met its burden opposing MSJ by showing genuine dispute of material fact.
· If proved, π asserted sufficient allegations to constitute economic duress: 
· ∆ deliberately w/h payment knowing of its financial condition and had no choice to accept
· π actually had no way to pay debts unless it accepted ∆’s offer, and 
· Under that pressure, π involuntarily accepted the inadequate settlement offer and executed release

3. Undue Influence 
a. Restatement § 177 When Undue Influence Makes a Contract Voidable
(1) Undue influence is unfair persuasion of a party who is under the domination of the person exercising the persuasion or who by virtue of the relation between them is justified in assuming that the person will not act in a manner inconsistent with its welfare.
(2) If a party’s manifestation of assent is induced by undue influence by the other party, the contract is voidable by the victim.
(3) If a party’s manifestation of assent is induced by one who is not a party to the transaction, the contract is voidable by the victim unless the other party to the transaction in good faith and without reason to know of the undue influence either gives value or relies materially on the transaction.

b. Elements (which usually make a claim sufficient)
i. Domination or special relationship (either victim is weak, infirm, aged or relationship is one of care, fiduciary responsibility, or hierarchical authority)
ii. Improper persuasion of the victim by the stronger party (not just strongly persuaded, but so dominated as to prevent the exercise of independent judgment)

c. Burden: normally on party asserting undue influence, but presence of confidential relationship can shift burden to beneficiary of transaction to prove it was fair
· Tends to be relaxed in claims challenging pre-nuptial agreements or divorce settlements
· CA: by statute, premarital agreement is not voluntary if not represented by counsel when signing agreement, unless that party waives right to independent counsel in a separate writing
· Divorce settlement was voidable on basis of duress due to 
· H’s threats to file bankruptcy, dissipate wife’s share in property and refuse to see their adopted child (H also acted to prevent W from seeking legal counsel)
· H’s threat not to grant W a Get and W’s fears based on sister’s failure to obtain Get in earlier divorce

d. Factors Indicating Undue Influence
i. Discussion of transaction at an unusual or inappropriate time
ii. Consummation of the transaction in an unusual place
iii. Insistent demand that the business be finished at once
iv. Extreme emphasis on untoward consequences of delay
v. Use of multiple persuaders by dominant side against a single servient party
vi. Absence of third-party advisors to the servient party 
vii. Statements that there is no time to consult advisors
viii. (not from case but also highly relevant: threat of public disclosure or humiliation)
· Odorizzi v. Bloomfield School District (Ct. App. CA – 1966): π school teacher arrested on criminal charges of homosexuality and alleged he was coerced into resigning his position by school principal and district superintendent.  Charges were dropped (former lover had set him up) and π sought to rescind resignation, alleging it was made under duress, menace, fraud, mistake and undue influence.  TC dismissed complaint on ∆’s demurrer.  On appeal, court affirmed demurrer as to all claims except undue influence.  
· Duress in CA at the time: unlawful confinement of another’s person, relatives, or property which causes him to consent to a transaction through fear—now also includes wrongful threats that leave the victim w/o reasonable alternatives
· Menace in CA: technically a threat of duress or an unlawful threat of injury to the person, property, or character of another 
· ∆s threats were not unlawful b/c suspension and dismissal proceedings under the Education Code would be within their legal rights and duties
· Fraud: Complaint must plead:
· Misrepresentation, knowledge of falsity, intent to induce reliance, justifiable reliance, and resulting damage.  Π only claimed misrepresentation.
· Actual Fraud involves conscious misrepresentation, concealment, or non-disclosure of material fact, which induces innocent party to enter into K.  
· Constructive Fraud: arises on breach of duty by one in a confidential relationship to another, which induces justifiable reliance by the latter to his prejudice.
· Confidential relationship exists when person, w/ justification, places trust and confidence in the integrity and fidelity of another.  No presumption exists for employer/employee, additional ties must be alleged.  Where parties are negotiating to bring an end to their relationship, each is expected to look after his own interests, lack of confidentiality is implicit.
· Mistake: complaint does not allege mistake of fact or mistake of law—usually involves errors as to nature of transaction, identity of parties, things to which K relates or occurrence of collateral happenings, not failure to predict future events
· Undue Influence: involves taking advantage of weakness of mind or grossly oppressive and unfair advantage of another’s necessities or distress.  About balancing the weakness & oppression: can be ordinary force on person with subnormal capacity or extraordinary force on person of normal capacity.  Not just π realizing he made a bad bargain, but that he was convinced to do something he normally would not do if left to act freely.  Court laid out seven factors and held π had made out a claim to withstand demurrer.
· ∆’s went to π’s home after he had been up for 40 hours after being arrested, booked, and released on bail, assured him they were trying to assist him and that he should rely on their advice, told him there wasn’t time to consult an attorney, and if he did not resign at once the district would suspend and dismiss him from his position and publicize the proceedings but if he did resign the incident wouldn’t jeopardize his chances of getting a teaching job elsewhere.

C. Misrepresentation and Non-Disclosure
1. Traditional CL
· Courts did not generally recognize fraud as a defense to an action in assumpsit
· Did allow recovery for damages from fraud in a separate action known in tort as “deceit”(predecessor of modern tort action for misrepresentation)
· Also, allowed party who had been a victim of fraud to avoid the K by way of equitable rescission where court would order both wrongdoer and injured party to return to the other any money or property received
· Over time, legal right of rescission, similar to equitable remedy, developed
· Biggest difference: legal rescission required party to show she had made a “tender” of money or property received before instituting action 
· After merger of law & equity in 19th century, difference didn’t mean much but compliance w/ requirements of legal rescission doesn’t allow court to use discretion as to whether fairness warrants rescission of the transaction—absent tender, under equitable rescission, court can conclude either way

2. Contract v. Tort Law
· Victim of misrepresentation has two choices:
· Tort action for damages
· Pros:
· Allows punitive damages
· Does not require injured party to return money or property received
· Cons: 
· May limit scope of recovery if misrepresentation was not made w/ fraudulent intent (“scienter”)
· Ability to recover in tort for nondisclosure depends on ability to recover in K b/c liability only arises if party is under a duty to exercise reasonable care to disclose the matter in question (must establish duty)
· Right to avoid enforceability of K by way of rescission 
· Pros: 
· Can be asserted as a defense or in an affirmative action
· Does not require misrepresentation be made w/ fraudulent intent (“scienter”)
· Cons:
· Requires injured party to return money or property he has received
· May be limited if defrauded party is unable to return property b/c it has been transferred to a third person

3. Misrepresentation
· Restatement § 159 Misrepresentation Defined: a misrepresentation is an assertion that is not in accord with the facts
· Cmt. d.: a statement of opinion amounts to a misrepresentation of fact if the person giving the opinion misrepresented his state of mind

· Restatement § 162 When a Misrepresentation is Fraudulent or Material
(1) A misrepresentation is fraudulent if the maker intends his assertion to induce a party to manifest his assent and the maker
(a) knows or believes that the assertion is not in accord with the facts, or 
(b) does not have the confidence that he states or implies in the truth of the assertion, or
(c) knows that he does not have the basis that he states or implies for the assertion.
(2) A misrepresentation is material if it would be likely to induce a reasonable person to manifest his assent, or if the maker knows that it would be likely to induce the recipient to do so.
· Material misrepresentation = related to concept of justifiable inducement
· K may be subject to rescission b/c of an innocent but material misrepresentation

· Restatement § 163 When a Misrepresentation Prevents Formation of a Contract
If a misrepresentation as to the character or essential terms of a proposed contract induces conduct that appears to be a manifestation of assent by one who neither knows nor has reasonable opportunity to know of the character or essential terms of the proposed contract, his conduct is not effective as a manifestation of assent.


· Restatement § 164 When a Misrepresentation Makes a Contract Voidable
(1) If a party’s manifestation of assent is induced by either a fraudulent or a material misrepresentation by the other party upon which the recipient is justified in relying, the contract is voidable by the recipient.
(2) If a party’s manifestation of assent is induced by either a fraudulent or a material representation by one who is not a party of the transaction upon which the recipient is justified in relying, the contract is voidable by the recipient, unless the other party to the transaction, in good faith and without reason to know of the misrepresentation either gives value or relies materially on the transaction.
· Justifiable inducement: the representation must have motivated the victim to enter into the K or to enter in it on the terms that were agreed
· If the victim would have entered the K on those terms anyway had she known the truth, or if the victim was not justified in relying on the misrepresentation, she is not entitled to relief
· Involves objective and subjective considerations
· Objective: was victim in fact induced?
· Subjective: would she have been induced if she had acted reasonably?
· Some courts consider whether victim had an opportunity to verify the trust of the representations in considering whether reliance was justified (ex: having access to same evidence or public records can be a factor—though not always dispositive)

· Restatement § 168 Reliance on Assertions of Opinion
(1) An assertion is one of opinion if it expresses only a belief, without certainty, as to the existence of a fact or expresses only a judgment as to quality, value, authenticity, or similar matters.
(2) If it is reasonable to do so, the recipient of an assertion of a person’s opinion as to facts not disclosed and not otherwise known to the recipient may properly interpret is an assertion
(a) that the facts known to that person are not incompatible with his opinion, or
(b) that he knows facts sufficient to justify him in forming it.
· Classical rule was that a statement of opinion could not be fraudulent
· cmt d to § 159: statement of opinion amounts to a misrepresentation of fact if the person giving the opinion misrepresented his state of mind—or one of the conditions in § 169 is met so that recipient is justified in relying on it
 
· Restatement § 169 When Reliance on an Assertion of Opinion is Not Justified
To the extent that an assertion is one of opinion only, the recipient is not justifying in relying on it unless the recipient
(a) stands in such a relation of trust and confidence to the person whose opinion is asserted that the recipient is reasonable in relying on it, or
(b) reasonably believes that, as compared with himself, the person whose opinion is asserted has special skill, judgment or objectivity with respect to the subject matter, or 
(c) is for some other special reason particularly susceptible to a misrepresentation of the type involved.
· Syester v. Banta (Sup. Ct. IA – 1965): π was lonely widow in her mid-late 60s who was persuaded by ∆ dance studio through charming young dance instructor that she had potential to become a professional dancer despite her minimal improvement and sold her almost $30K worth of lessons (including 3 lifetime memberships).  ∆’s studios were wired so managers could give sales tips to instructors, training materials evidenced unethical sales tactics and instructor testified he was fired and then re-hired shortly after π brought suit against ∆ for the purpose of persuading her to drop her suit and sign release of all claims.  ∆ manager went to her house, persuaded her to discharge her counsel by phone, agree to settle for $6,090 and sign a release to bar future claims.  2 years later, ∆ persuaded π to sign another release, forgiving $4K of the obligation.  Π brought action alleging fraud and misrepresentation in the original sales and procuring the dismissal of prior lawsuit and releases signed by π.  Jury awarded π $14,300 in actual damages and $40K in punitive damages.  ∆ appealed but court affirmed since π met all elements of fraud for both the original Ks for lessons and the releases.
· ∆s knowingly made one or more misrepresentations, material as to K w/ intent to deceive and defraud π, π reasonably believed and relied upon representations and would not have entered into Ks except for believing and relying on representations and was damages from that reliance
· How to figure out if opinion = puffery or a misrepresentation is whether it is verifiably true or false—telling an woman in her 60s she had potential to be a professional dancer = more than puffery

4. Concealment
· Restatement § 160 When Action is Equivalent to an Assertion (Concealment)
Action intended or known to be likely to prevent another from learning a fact is equivalent to an assertion that the fact does not exist.  

5. Non-Disclosure
· Restatement § 161 When Non-Disclosure is Equivalent to an Assertion
A person’s non-disclosure of a fact known to him is equivalent to an assertion that the fact does not exist in the following cases only:
(a) where he knows that disclosure of the fact is necessary to prevent some previous assertion from being a misrepresentation or from being fraudulent or material.
(b) where he knows that disclosure of the fact would correct a mistake of the other party as to a basic assumption on which that party is making the contract and if non-disclosure of the fact amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing.
(c) where he knows that disclosure of the fact would correct a mistake of the other party as to the contents or effect of a writing, evidencing or embodying an agreement in whole or in part.
(d) where the other person is entitled to know the fact because of a relation of trust and confidence between them.
· Good faith and fair dealing is quite open-ended and fact-based—depends on circumstances of each case
· Many factors may be relevant, 2 very important ones are:
· Whether the information should be treated as the property of the party who possesses it (b/c he incurred cost and effort to obtain it); and 
· Whether the information is readily available on diligent inquiry 

· Restatement § 173 When Abuse of a Fiduciary Relation Makes a Contract Voidable
If a fiduciary makes a contract with his beneficiary relating to matters within the scope of the fiduciary relation, the contract is voidable by the beneficiary, unless
(a) it is on fair terms, and 
(b) all parties beneficially interested manifest assent with full understanding of their legal rights and of all relevant facts that the fiduciary knows or should know.
· Fiduciaries not only have duty to disclose, but also have duty to make K on fair terms, and full explain terms to the other party.  
· Fiduciary has the burden of proving compliance w/ legal obligations by clear and convincing evidence
· Plus, if lawyer is fiduciary, may be subject to additional sanctions and liability
· Fiduciary relationship = more than friendship, but can be established in more than just traditional trustee/beneficiary, lawyer/client scenario when one party reposes trust and confidence in another who, in turn, accepts and fosters the relationship

· Real Estate Disclosures
· Most states have law requiring mandatory seller’s disclosure form, which displaces CL requirements for disclosure, but if they don’t, this case represents the doctrine:
· Hill v. Jones (Ct. App. AZ – 1986): πs entered into K to buy home from ∆s for $72K.  Central feature of home was parquet teak floor covering sunken living room, dining room, entry way and portions of the halls.  Πs saw “ripple” in floor on step leading to dining room and asked if it was termite damage.  ∆s said it was water damage (and in fact broken water heater had caused some damage in that area) but πs weren’t totally satisfied w/ ∆s word.  However, purchase agreement provided that ∆s pay for and place in escrow a termite inspection report stating house was free from evidence of termite infestation so πs were confident they could rely on report.  Report said no visible evidence but apparently neither party saw it prior to close of escrow.  Apparently, boxes were blocking view of some parts of home that had been damaged by prior termite infestations, ∆s had knowledge of them b/c when ∆s had purchased residence, they rec’d 2 termite guarantees that had been given to prior owner by Truly Nolen, as well as a diagram showing treatment in 1963.  Guarantees provided for semi-annual inspections and termite booster treatments, and ∆s had had 2 of them.  Shortly after moving in, πs found pamphlet on termites in drawer, learned from neighbors there had been prior termite infestations and noticed step was crumbling.  Called exterminator who confirmed termite damage and estimated costs for repair at $5K.  πs brought suit for rescission alleging sellers had misrepresented & failed to disclose termite damage.  TC dismissed b/c of “integration clause” in agreement and seller’s sought SJ on concealment claim alleging they had no duty to disclose, and even if they did, record failed to show all elements necessary for fraudulent concealment claim.  TC agreed, πs appealed.  Court reversed and remanded on appeal.
· Where the seller of a home knows of facts materially affecting the value of the property which are not readily observable and are not known to the buyer, the seller is under a duty to disclose them to the buyer.   
· A party may reasonably expect the other to take normal steps to inform himself and to draw his own conclusions but whether πs did that is up to a jury unless no reasonable minds could differ, so here case should not have been dismissed on SJ since genuine dispute existed as to whether πs should have known “ripple” was termite damage based on H’s job in maintenance. ∆s knew πs were under mistaken assumption & didn’t correct it.
· A matter is material if it is one to which a reasonable person would attach importance in determining his choice of action in the transaction in question.  
· ∆s argued past infestation was not material b/c they had rectified problem but that’s not what “material” means and here buyers asserted they would not have bought home if they knew of past damage
· Parole evidence is always admissible to show fraud, even though it has the effect of varying terms of a writing so integration clause can’t shield buyers from being able to prove fraud.

· Effect of Disclaimer or Merger Clause: “specific” disclaimer of representations (as opposed to “general and vague merger clause”), bar tort action for damages for fraud b/c clause shows a lack of justified reliance on oral representations (Dannan Realty – 1959)—but courts are mixed as to whether specific disclaimers will bar a claim for rescission b/c false representation of material fact is always ground for rescission.

· Restatement § 166 When Misrepresentation as to a Writing Justifies Reformation
If a party’s manifestation of assent is induced by the other party’s fraudulent misrepresentation as to the contents or effect of a writing evidencing or embodying in whole or in part an agreement, the court at the request of the recipient may reform the writing to express the terms of the agreement as asserted:
(c) if the recipient was justified in relying on the misrepresentation, and 
(d) except to the extent that rights of third parties such as good faith purchasers for value will be unfairly affected.
· Fraud in the execution: where party is deceived as to the nature/content of the writing (dif from fraud in the inducement where party knows what he is signing but does so as the result of misrepresentations, like Syester and Hill)
· Park 100 Investors, Inc. v. Kartes (Ct. App. IN – 1995): Kartes’s were part owners of a company expanding their business.  Scannell represented Park 100 and marketed lease space to them.  S worked out the details of the lease w/ Ks atty, then showed up the evening before company was supposed to move into building with “lease papers” as Kartes’s were leaving for their daughter’s rehearsal dinner.  They asked if they could sign later since they were running late but S said they had to sign, so they went inside, called lawyer to confirm he had approved (S overheard and remained silent) and then signed.  Years later, Park 100 sent them a “Tenant Agreement” that included an estoppel certificate, which is when they learned for the first time what they signed contained a personal guaranty of the lease.  They immediately disavowed the guarantee and refused to affirm that portion b/c they never discussed a personal guaranty and lawyer never agreed to it in negotiations.  Ks sold their interest to another company, which failed to make rent payments and Park 100 brought suit to collect unpaid rent from Ks under personal guaranty.  TC found for Ks and court affirmed on appeal that Ks acted with ordinary care and diligence in signing the agreement and S had obtained their signatures fraudulently (fraud in the execution).  Court didn’t affirm finding that S had duty to inform that doc was guaranty not a lease b/c his express misrepresentations alone supported the finding of actual fraud.  Ks’ company was an incorporated entity, shareholders and directors are not personally liable for debts of the entity, lessors can collect only against assets of corporation, not individually against shareholders (rule of limited liability).  Wouldn’t have made any sense for K to have personally guaranteed rents.  Common for creditors to require personal guarantee of richest shareholder, but that was never discussed and lessor is not a creditor, plus commercial leases permit sublet to another lessee so also would be illogical for Ks to have guaranteed when it is likely rent would be coming from sub-lessee in the future.  

D. Unconscionability
1. History
· Civil law development:
· Romans: laesio enormis = rescission of land sale if disproportion b/w values > 2:1
· Modern civil law countries recognize doctrines to allow courts to refuse to enforce grossly unfair bargains, tempered on occasion by the desire for more certainty in Ks
· Law of Louisiana (based on civil law) includes concept of “abuse of rights”
· Anglo-American law development:
· No explicit doctrine for unfair bargains, but CL courts used dif grounds to avoid enforcing agreements
· Court in equity could deny specific performance or other equitable relief if price was inadequate or party seeking relief had “unclean hands”
· Court could manipulate doctrines of consideration, mutual assent, interpretation to find in favor of a party who was victim of unfair bargain
· As industrial and commercial development increased, so did the use standard form contracts, making problems of poor, unsophisticated potential victims more acute
· “Fraud may be apparent from the intrinsic nature and subject of the bargain itself; such as no man in his sense and not under delusion would make”—Lord Hardwicke in Earl of Chesterfield v. Janssen (1751)
· “Such as no man in his senses and not under delusion would make on one hand, and as no honest or fair man would accept, on the other” (Greer v. Tweed – NY 1872)
· UCC codified the doctrine of unconscionability in 1960s, and Restatement adopted shortly thereafter to apply to Ks other than for sale of goods 
· Article 3.2.7(1)(a) of UNIDROIT Principles of Int’l Comm. Ks reflects similar ideas

2. UCC § 2-302 Unconscionable Contract or Clause
(1) If the court as a matter of law finds the contract or any clause of the contract to have been unconscionable at the time it was made the court may refuse to enforce the contract, or it may enforce the remainder of the contract without the unconscionable clause, or it may so limit the application of any unconscionable clause as to avoid any unconscionable result.
(2) When it is claimed or appears to the court that the contract or any clause thereof may be unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the court in making the determination.
· Comment 1: The basic test is whether, in the light o the general commercial background and the commercial needs of the particular trade or case, the clauses involved as so one-sided as to be unconscionable under the circumstances existing at the time of the making of the contract...the principle is one of the prevention of oppression and unfair surprise and not of the disturbance of allocation of risks because of superior bargaining power.
· Comment 2: The court, in its discretion, may refuse to enforce the contract as a whole if it is permeated by the unconscionability, or it may strike any single clause or group of clauses which are so tainted or which are contrary to the essential purpose of the agreement, or it simply may limit unconscionable clauses so as to avoid unconscionable results.
· Comment 3: the court, not the trier of fact, makes decisions regarding unconscionability prior to providing the terms of the agreement to the trier of fact
· Williams v. Walker-Thomas Furniture Co. (D.C. Cir. – 1965): π purchased furniture from ∆ on numerous occasions (door-to-door sales) and under standard forms, complex Ks (indicated procedural unconscionability), which provided for installment payments, and until all had been paid, title remained w/ ∆--any default and ∆ could repossess.  K also contained “add-on” provision (aka “cross-collateralization” provision) where payments for all lease to own property were considered together and applied pro-rata to each item (so if you think you’ve paid off 3 of 5 things, you haven’t unless you’ve fully paid off earlier item and then if you default on any payment, ∆ can seize all items—indicated substantive unconscionability).  Π made payments for several years and defaulted once, never rec’d copy of Ks.   Court outlines procedural and substantive elements of unconscionability and the relevant facts indicating doctrine should have be applied even if UCC has its own rules and was adopted after entry into K (remands for new trial).   
· Dissent: concerned that creditors will be afraid to lend to people in need and sees economic benefit of add-on clauses

· Unconscionability = an absence of meaningful choice on the part of one of the parties together with contract terms which are unreasonably favorable to the other party.  Most courts require both P & S—some on sliding scale 
· Procedural Unconscionability: lack of choice by one party or some defect in the bargaining process (such as quasi-fraud or quasi-duress)
· Oppression: party lacked reasonable opportunity to understand terms of K (arises from an inequality of bargaining power which results in no real negotiation & an absence of meaningful choice)
· Surprise: important terms hidden in a maze of fine print and minimized by deceptive sales practices 
· Substantive Unconscionability: fairness of the terms of the resulting bargain 
· Extreme unfairness, overly-harsh, one-sided deal
· One-sided bargain is itself evidence of inequality of bargaining power (vaguely recognized in CL doctrine of intrinsic fraud—that which can be presumed from the grossly unfair nature of the terms of the K)
· One-sidedness is not necessarily unconscionable: party w/ superior bargaining strength my provide extra protection for itself w/in terms of agreement if business realities create a special need for the advantage—but the “business realities” must be explained in terms of K or factually established
· Price term: excessive price term alone not enough to establish unconscionability except in very extreme cases which “shock the conscience”
· Penalty provision might be relevant—what does K provide in the event of a default?  
· Three questions:
· How do we define default under the K?  
· Does K give party opportunity to cure default? 
· Ex: Higgins—limitation of recourse will affect unconscionability determination (arbitration)
· What is penalty if default is not cured?

· Some courts used a multi-factor balancing test, but same factors are relevant

· Courts are generally conservative in applying doctrine of unconscionability—cases in which it is an issue often potentially involve other types of bargaining misconduct

· Adhesion K: provided on a take it or leave it basis, drafted by stronger party, weaker party has no opportunity to affect provisions—not all Ks of adhesion are unconscionable—actually, most are enforceable—require showing more 

· Consumer Protection Legislation: better suited to determine contractual abuses involving consumers b/c determination and regulation of conduct involves important social policy
· Three Goals
· Disclosure legislation: theory that increased info will give consumers opportunity to avoid entering unfair Ks (but most don’t read since provisions not subject to negotiation so not very effective)
· Substantive regulation: particular provisions thought to be unfair are declared unlawful
· Improve enforcement
· Examples:
· Truth-in-Lending Act (1968): based on disclosures, but also provides some substantive regulation like granting consumers right to rescind w/in 3 business days any loan K involving a mortgage on consumer’s principal residence, except 1st mortgage loans to acquire or construct
· Uniform Consumer Credit Code (1968): sets max interests rates for various types consumer loans and prohibits creditor practices like assignments of wages and confession of judgment clauses
· Only a few states have adopted, but many have adopted similar usury statutes limiting interest rates 
· Magnuson-Moss Warranty-Federal Trade Commission Improvement Act (1975): requires increased disclosure of warranty terms, regulates substance of warranty obligations to some degree, improves consumer remedies for breach of warranty and prevents creditors from relying on “holder-in-due-course doctrine” to overcome various consumer defenses against debt enforcement---also prohibits confession of judgment clause, wage assignment, security interest s in household goods, waivers of exemptions of property from creditor remedies, pyramiding of late charges and cosigner liability and gives FTC regulatory power
· State consumer protection statutes: “little FTC” or “consumer fraud” acts giving some gov’t agency regulatory power in consumer matters and consumers right to recover double or treble damages for willful violations along with atty fees
· Add-on/cross-collateralization clauses: of 37 jx adopting consumer protection statutes, only 1 has prohibited these types of clauses so it is more likely that the Williams court felt the K as a whole was unconscionable—the act of having sold expensive stereo to poor person knowing of her poverty.  
· The benefit for consumers of those clauses is that someone who might not otherwise be able to afford something can afford it, and it reduces transaction costs by allowing sellers to re-sell more property at once if there is default on K, so less at risk & more likely to extend credit, which also benefits consumers.  Usually, payments are allocated to goods in order of their purchase, not pro rata so they can be paid for (lessens unfairness)—required by UCCC but only a few states have adopted UCCC
· Dodd-Frank Wall Street Reform and Consumer Protection Act (2010): created Consumer Financial Protection Bureau after recent financial crisis which combined functions previously split among various agencies to streamline consumer protection law 

3. Restatement § 208 Unconscionable Contract or Term
If a contract or term thereof is unconscionable at the time the contract is made a court may refuse to enforce the contract, or may enforce the remainder of the contract without the unconscionable term, or may so limit the application of any unconscionable term as to avoid any unconscionable result.  
· Comment d: A bargain is not unconscionable merely because the parties to it are unequal in bargaining position, nor even because the inequality results in an allocation of risks to the weaker party.  But gross inequality of bargaining power, together with terms unreasonably favorable to the stronger party, may confirm indications that the transaction involved elements of deception or compulsion, or may show that the weaker party had no meaningful choice, no real alternative, or did not in fact assent or appear to assent to the unfair terms.  Factors which may contribute to a finding of unconscionability in the bargaining process include:
· Belief by the stronger party that there is no reasonable probability that the weaker party will fully perform the contract
· Knowledge of the stronger party that the weaker party will be unable to receive substantial benefits from the contract
· Knowledge of the stronger party that the weaker party is unable reasonably to protect his interests by reason of physical or mental infirmities, ignorance, illiteracy or inability to understand the language of the agreement, or similar factors (UCCC § 6.111)
· Higgins v. Superior Court of Los Angeles County (Ct. App. CA – 2006): siblings who appeared in an episode of Extreme Makeover: home Edition challenged order compelling them to arbitrate their claims against production and broadcast companies.  Court agreed that the arbitration clause contained in a written agreement they executed before the program was unconscionable.  Parents died, family from church took them in, show made-over their home then family kicked them out.  Kids filed claim against show that they misrepresented and breached promises to provide them w/ home, exploited them, etc.  Court agreed that the specific clause did not require signature, was hidden in adhesion K, presented to them in questionable manner, knew they were vulnerable (why they were chosen for show), and arbitration was unfair b/c it only required πs to arbitrate their claims, they couldn’t afford arbitration if clause was enforced so they basically had no legal recourse (lack of mutuality).  

· Arbitration Clauses: frequently a source of dispute since they lack a “modicum of bilaterality” in requiring arbitration only for claims of weaker party but choice of forums for claims of stronger party
· Federal Arbitration Act (1925): idea was to provide alternative to litigation that is less expensive, more efficient and more flexible b/c rules are less formal and arbitrators have more freedom to “do the right thing” but in reality, 
· Pre-dispute arbitration is hardly ever chosen (usually in K of adhesion in which consumer has no real choice like in Higgins)
· Arbitration is not as prompt or inexpensive as alternative courts, like small claims
· Informal rules, lack of guidelines and finality of decision offer favor businesses (especially if they are “repeat players”)
· Arbitration precludes consumer’s freedom to choose to litigate in class action and eliminates favorable precedent or law reform that could arise through litigation

E. Public Policy
· Courts will not enforce certain types of contracts that are against public policy.
· Clearest ex: K in which the subject matter is illegal (ab initio – void at time of formation)
· Example: K to murder someone
· Prohibitions (under statutes or case law) on selling “incommensurables.” 
· Ex: K to sell your kidney to the highest bidder (regulated under federal law)
· Ex: Surrogacy Ks
· Ex: non-compete clauses

VIII. Justification for Nonperformance
· Contracts have a risk-shifting function so courts are generally resistant to the idea that a contractual obligation can be avoided b/c unforeseen or unprovided-for circumstances made K less favorable to one party than originally contemplated—but, there exists that possibility in appropriate cases
· Very factually detailed, case-by-case analysis

A. Mistake
· Restatement § 151 Mistake Defined: a mistake is a belief that is not in accord with the facts.
· Error must be about a fact that existed at or before time K was entered into (i.e. not something that occurred after the K entered into) and is based on objective evidence
· Legal meaning of “mistake” not colloquial meaning controls: belief that is fundamental to the formation of the K (basis of the bargain) turns out to be false
· Ex that are NOT mistakes: 
· Misunderstanding about meaning (generally, resolved in process of interpretation)
· Incorrect prediction of future events
· Error in judgment

· Restatement § 154 When a Party Bears the Risk of a Mistake 
A party bears the risk of a mistake when
(a) the risk is allocated to him by agreement of the parties, or
(b) he is aware, at the time the contract is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient, or 
(c) the risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so
· In the agreement, “conscious ignorance” or which party better able to bear risk economically or insure against it

B. Mutual Mistake 
· Restatement § 152 When Mistake of Both Parties Makes a Contract Voidable
(1) Where a mistake of both parties at the time a contract was made as to a basic assumption on which the contract was made has a material effect on the agreed exchange of performances, the contract is voidable by the adversely affected party unless he bears the risk o the mistake under the rule stated in § 154.
(2) In determining whether a mistake has a material effect on the agreed exchange of performances, account is taken of any relief by way of reformation, restitution, or otherwise.
· Mutual Mistake
· Both parties are mistaken at time K was made (= error of fact)
· Relating to state of affairs existing at that time (not a prediction for the future)
· Upon which they base their bargain (so fundamental to parties’ intent and purpose that it is unreasonable to conclude that they would have made the K at all or not on those terms had they known the truth—basis of bargain = motivation for entering K)
· Has a material effect on agreed exchange of performances (objective impact—sufficiently large unbargained-for detriment or windfall?  Equitable balancing = court examines the effect of the mistake on the parties to decide enforcing despite the mistake)
· There is a difference b/w the essence of the consideration and the value of consideration—only the former allows per se basis for rescission (barren cow example), the latter or hybrids of both (Lenawee) involve case-by-case equitable analysis
· K is voidable by adversely affected party unless he bears the risk under § 154

· Lenawee County Board of Health v. Messerly (Sup. Ct. MI – 1982): ∆s owned apt building which they sold to Pickles’, who hoped to use it as rental property (one acre + 600 sq. ft. of land w/ 3-unit apt. bldg.).  ∆’s predecessor in title (Bloom) had installed septic tank on property w/o permit and in violation of health code.  ∆s used as investment property, rarely visited and had septic tank cleaned once w/o incident, never rec’d any complaints or noticed any problems.  ∆s sold to Barnes’, who also used as investment property but lived in one of the apts for 3 months and managed property afterward.  Barnes’ sold 1 acre to Pickles’ w/ ∆s’ permission and then offered remaining 600 sq. ft.  for sale when defaulted on K.  Pickles’ were dissatisfied w/ terms of Barnes-Messerly K and wanted to deal directly w/ ∆s so Barnes executed quit-claim deed to convey interest back cot ∆s to sell to them.  Barnes told Ps he had visited property on occasion after living there, had tank cleaned once w/ no irregularity other than odor from one bathroom and no complaints from tenants.  K stated purchaser agreed to accept property “as is” and soon after taking possession, discovered raw sewage seeping out of ground.  Π county condemned property obtained permanent injunction against ∆s and Pickles’ proscribing human habitation until property brought up to code.  ∆s filed cross-complaint seeking payment on K from Pickles’, who filed counterclaim seeking rescission based on mutual mistake that property was fit for human habitation and could generate rental income (also failure of consideration, willful concealment & misrepresentation).  TC found against Ps, they appealed mistake but not fraud or misrep.  On appeal, court found that mutual mistake went to basic element of K and granted rescission.  Upon further appeal, court agreed with lower courts that nothing short of rescission could remedy mistake abut held that although both parties were mistaken as to whether the property could be utilized as income-generating rental property at the time they entered into K, rescission was not proper because Pickles’ had agreed to bear risk in the purchase (“Purchaser has examined this property and agrees to accept same in its present condition.  There are no additional written or oral understandings.”)

· Other courts have both denied and granted relief for “as is” clauses
· Frequently arises in PI settlement releases of future claims—courts also divided as to degree to which they allow such releases to be set aside

· Mistake in written expression: reformation to express parties’ mutual intent = normal remedy for such “scrivener’s errors” (PE Rule doesn’t bar evidence of mistake, but usually must be clear & convincing) 

· When remedy = rescission, always check to see if restitution is also appropriate
· Restatement § 158 Relief Including Restitution
(1) In any case governed by the rules stated in this Chapter, either party may have a claim for relief including restitution under the rules stated in §§ 240 and 376.
(2) In any case governed by the rules stated in this Chapter, if those rules together with the rules stated in Chapter 16 (remedies) will not avoid injustice, the court may grant relief on such terms as justice requires including protection of the parties’ reliance interests. 
· Restatement § 240 Part Performances as Agreed Equivalents
If the performances to be exchanged under an exchange of promises can be apportioned into corresponding pairs of part performances so that the parts of each pair are properly regarded as agreed equivalents, a party’s performance of his part of such a pair has the same effect as it would have if only that pair of performances had been promised.  
· Restatement § 376 Restitution When Contract Is Voidable
A party who has avoided a contract on the ground of lack of capacity, mistake, misrepresentation, duress, undue influence or abuse of a fiduciary relation is entitled to restitution for any benefit that he has conferred on the other party by way of part performance or reliance.  

C. Unilateral Mistake 
· Restatement § 153 When Mistake of One Party Makes a Contract Voidable
Where a mistake of one party at the time a contract was made as to a basic assumption on which he made the contract has a material effect on the agreed exchange of performances that is adverse to him, the contract is voidable by him if he does not bear the risk of the mistake under the rule stated in § 154 and,
(a) the effect of the mistake is such that enforcement of the contract would be unconscionable, or
(b) the other party had reason to know of the mistake or his fault caused the mistake.
· Unilateral Mistake: one party has made a mistake about a basic assumption upon which he bases his bargain
· Unconscionable here = lower standard of proof—substantial or significant hardship (not “shock the conscience” level of unconscionability) 
· Palpable mistake = other party knew or should have known mistake had been made 
· Older cases only granted rescission on this ground

· Restatement § 157 Effect of Party Seeking Relief
A mistaken party’s fault in failing to know or discover the facts before making the contract does not bar him from avoidance or reformation under the rules stated in this Chapter unless his fault amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing.

· Wil-Fred’s, Inc. v. Metropolitan Sanitary District (Ct. App. IL – 1978): ∆ published ad inviting bids for rehab work done at one of its water reclamation plants, specifying that work would require contractor to remove 67,500 linear feet of clay pipe and 53,200 cubic yards of gravel from the beds and to replace these items with plastic pipe and fresh filter material, that all pipes must be able to withstand standard construction equipment, and estimated cost of work was $1.257 million.  Π submitted lowest bid of $882,600, which included sub’s bid (Cialgo) w/ whom π had worked several times and whose work π found to be performed skillfully.  ∆ accepted bid & sent π proposal form containing clause that bid would not be w/d or cancelled or else π would forfeit its $100K security deposit.  π signed and sent $100K security deposit, creating a form of option K.  Π then learned sub made error in submitting its bid & that performing K at that price would force sub into bankruptcy.  Π attempted to w/d bid & ∆ rejected π’s w/d.  Π filed for preliminary injunction & rescission of the K.  Court affirmed TC decision that rescission is proper where a unilateral mistake concerns a material feature of the K, the mistake occurred despite the fact that reasonable care was used and the mistake was so grave that it would be unconscionable to enforce the K.
· Clear and convincing evidence showed that error was material, consequences were grave (sub would lose $150K if π did not w/d bid, π would lose $100K if it did), substantial hardship would result if K were enforced = unconscionable to enforce
· Error was also caused despite the use of reasonable care and π acted in good faith in accepting sub’s estimation based on their past relationship
· ∆ had not changed its position since π promptly notified ∆ of error & ∆ could still accept next lowest bid
· Also, ∆ should’ve been on notice of error since no other bids were even close to π’s low bid

· Mistake as to what kind of deal party has made (judgment) usually will not provide for rescission 
· Courts leave parties where they stand since freedom of contract involves parties ability to allocate risks on their own
· Recently, courts have been less disposed to insist on rigidity of fact-judgment distinction and more inclined to concentrate on the strength of the proof that a genuine and identifiable mistake was made (not a poor prediction as to how profitable a K would turn out to be) if the best way to prevent harm is to grant rescission based on unconscionability of mistake

	Mutual Mistake
	Unilateral Mistake

	A mistake of both parties at the time a contract was made
	A mistake by one party at the time a contract was made

	The mistake relates to a basic assumption on which the parties’ made the contract
	The mistake relates to a basic assumption on which the mistaken party made the contract

	The mistake has a material effect on the agreed exchange of performances
	The mistake has a material effect on the agreed exchange of performances that is adverse to the mistaken party

	The complaining party did not bear the risk of mistake
	The mistaken party did not bear the risk of mistake

	
	And either (a) the effect of the mistake is such that enforcement of the contract would be unconscionable or (b) the other party had reason to know of the mistake or his fault caused the mistake



D. Changed Circumstances
· Since nonperformance is akin to strict liability, courts almost never granted excuse for nonperformance based upon changed circumstances b/w K formation and time set for performance

a. Remedy for Impossibility, Impracticality & Frustration of Purpose
· When remedy = rescission, always check to see if restitution is also appropriate
· Only in very rare cases will court reform terms of a K if court holds that the supervening event excuses nonperformance
· Restatement § 272 Relief Including Restitution
(1) In any case governed by the rules stated in this Chapter, either party may have a claim for relief including restitution under the rules stated in §§ 240 and 377.
(2) In any case governed by the rules stated in this Chapter, if those rules together with the rules stated in Chapter 16 (remedies) will not avoid injustice, the court may grant relief on such terms as justice requires including protection of the parties’ reliance interests. 
· Restatement § 240 Part Performances as Agreed Equivalents
If the performances to be exchanged under an exchange of promises can be apportioned into corresponding pairs of part performances so that the parts of each pair are properly regarded as agreed equivalents, a party’s performance of his part of such a pair has the same effect as it would have if only that pair of performances had been promised.  
· Restatement § 377 Restitution in Cases of Impracticability, Frustration, Non-Occurrence of Condition or Disclaimer by Beneficiary
A party whose duty of performance does not arise or is discharged as a result of impracticability of performance, frustration of purpose, non-occurrence of a condition or disclaimer by a beneficiary is entitled to restitution for any benefit that he has conferred on the other party by way of part performance or reliance.  

2. Impossibility
a. History
· Taylor v. Caldwell (England 1863) = “fountainhead of the modern law of impossibility”
· Π rented out ∆’s music hall to perform in for several days, but hall burned down before first performance.  Π sued ∆ for breach of K, but court absolved ∆ of liability holding that b/c hall itself was essential to the performance of the K, and parties had contracted based on its continued existence, ∆’s duty of performance should be excused by its accidental destruction. 
· Doctrine of impossibility required a showing of literal impossibility: the thing promised simply could not be performed at all
· Objective: no one could do it
· Not subjective: I cannot do it
· Would not excuse party merely b/c performance had become too difficult or expensive or b/c K itself had lost value to that party—later doctrines of impracticability and frustration of purpose developed to cover those situations
· Restatement §§ 262, 263, 264 incorporate doctrine of impossibility 
· UCC § 2-613 includes rule covering traditional impossibility and § 2-615 is broad enough to encompass instances of both traditional impossibility and impracticability, as well as frustration of purpose  

b. UCC 
· § 2-613 Casualty to Identified Goods
Where the contract requires for its performance goods identified when the contract is made, and the goods suffer casualty without fault of either party before the risk of loss passes to the buyer, or in a proper case under a “no arrival, no sale” term (Section 2-324) then
(a) if the loss is total the contract is avoided; and 
(b) if the loss is partial or the goods have so deteriorated as no longer to conform to the contract the buyer may nevertheless demand inspection and at his option either treat the contract as avoided or accept the goods with due allowance from the contract price for the deterioration or the deficiency in quantity but without further right against the seller. 
· Under UCC, if goods are “fungible” (one can replace the next), goods can be substituted 

c. Restatement
· § 262 Death or Incapacity of Person Necessary for Performance
If the existence of a particular person is necessary for the performance of a duty, his death or such incapacity as makes performance impracticable is an event the non-occurrence of which was a basic assumption on which the contract was made.  

· § 263 Destruction, Deterioration or Failure to Come into Existence of Thing Necessary for Performance
If the existence of a specific thing is necessary for the performance of a duty, its failure to come into existence, destruction, or such deterioration as makes performance impracticable is an event the non-occurrence of which was a basic assumption on which the contract was made.

· § 264 Prevention by Governmental Regulation or Order
If the performance of a duty is made impracticable by having to comply with a domestic or foreign governmental regulation or order, that regulation or order is an event the non-occurrence of which was a basic assumption on which the contract was made.
· Same requirements apply as to what “impracticable” means under § 261
· Mel Frank Tool & Supply, Inc. v. Di-Chem Co. (Sup. Ct. IA – 1998): ∆ rented property from π to store chemicals, some of which were hazardous, some of which were not (like food additives) but did not tell π the character of products it planned to store nor did π represent the warehouse was suitable for any particular purpose.  Lease prevented ∆ from making unlawful use of premises and required compliance w/ all city ordinances.  Also contained force majeure provision allowing either party to terminate lease under certain circumstances.  Less than 2 months into lease, fire inspector informed ∆ the building was not up to code for storing hazardous materials.  Parties discussed splitting cost to bring building up to code but π did not want to do that, so ∆ told π they would move out b/c enforcement of city ordinance prohibited ∆ from storing “all” of its chemicals, making the structure useless to them as a chemical warehouse.  Π filed suit against ∆ for breach of lease and damage to property.  ∆ defended on impossibility and frustration of purpose.  TC found for π, ∆ appealed.  Judgment affirmed on appeal, b/c ∆ had not met burden of proving its principal purpose had been frustrated b/c it could still store other chemicals there, just not the hazardous ones.  Where parties to a lease have not stipulated otherwise, a subsequent governmental regulation like a statute or ordinance may prohibit a tenant from legally using the premises for its originally intended purpose.  In these circumstances, the tenant’s purpose is substantially frustrated, relieving the tenant from any further obligation to pay rent.  However, if the lease restricts use to certain specified purposes, but not to a single purpose, subsequent enactment of legislation prohibiting the use for one, or less than all, of the several purposes specified renders serviceable use still available consistent with the use provisions in the lease.  The fact that the legislation makes the tenant’s use less valuable/profitable or even unprofitable does not mean the tenant’s use has been substantially frustrated, and therefore does not invalidate the lease or justify tenant in abandoning property.
· Parties can stipulate to force majeure provision and provide for excuse where performance is prevented or delayed by circumstances beyond control of party seeking excuse—like natural disasters, strikes, labor disputes, etc., which are very common.  Under UCC, more easily enforced than under Restatement principles if court thinks parties didn’t really assent and was part of boilerplate provisions.  
 
3. Impracticability
a. History
· Mineral Park Land Co. v. Howard (Sup. Ct. CA – 1916): ∆ contractor agreed to purchase and extract all gravel required for construction of a concrete bridge from π’s land at fixed prices varying w/ amounts taken.  ∆ got some gravel from another source and π sued for failure to take all gravel requirements from π’s land.  ∆ showed it had removed all gravel from π’s land that was above water and removal of that which lay below would have entailed not only different means of extraction but cost 10 – 12 times as much.  Court held that extreme increase in cost of extraction justified ∆’s nonperformance, even though performance was not literally impossible, nor subjectively impossible, it was sufficiently different from what parties had both contemplated at the time of contracting as to be impracticable.  

b. UCC
· § 2-614 Substituted Performance
(1) Where without fault of either party the agreed berthing, loading, or unloading facilities fail or an agreed type of carrier becomes unavailable or the agreed manner of delivery otherwise becomes commercially impracticable but a commercially reasonable substitute is available, such substitute performance must be tendered and accepted.
(2) If the agreed means or manner of payment fails because of domestic or foreign governmental regulation, the seller may withhold or stop delivery unless the buyer provides a means or manner of payment which is commercially a substantial equivalent.  If delivery has already been taken, payment by the means or in the manner provided by the regulation discharges the buyer’s obligation unless the regulation is discriminatory, oppressive or predatory.  

· § 2-615 Excuse by Failure of Presupposed Conditions
Except so far as a seller may have assumed a greater obligation and subject to the preceding section on substituted performance:
(a) Delay in delivery or non-delivery in whole or in part by a seller who complies with paragraphs (b) and (c) is not a breach of his duty under a contract for sale if performance as agreed has been made impracticable by the occurrence of a contingency the non-occurrence of which was a basic assumption on which the contract was made or by compliance in good faith with any applicable foreign or domestic governmental regulation or order whether or not it later proves to be invalid.
(b) Where the causes mentioned in paragraph (a) affect only a part of the seller’s capacity to perform, he must allocate production and deliveries among his customers but may at his own option include regular customers not then under contract as well as his own requirements for further manufacture.  He may so allocate in any manner which is fair and reasonable. 
(c) The seller must notify the buyer seasonably that here will be delay or non-delivery and, when allocation is required under paragraph (b), of the estimated quota thus made available for the buyer.  
· Can also apply to buyers where K is conditioned on definite and specific venture or assumption like subK known to be based on primeK subject to termination

c. Restatement
· § 261 Discharge by Supervening Impracticability
Where, after a contract is made, a party’s performance is made impracticable without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his duty to render that performance is discharged, unless the language or circumstances indicate the contrary.
· In order for a supervening even to discharge a duty under this section, the non-occurrence of that event must have been a basic assumption on which both parties made the K.  
· Simple to determine when person or thing is necessary to K.  Also simple in the cases of market shifts or financial inability of one of the parties—the continuation of existing market conditions and of the financial situation of the parties are ordinarily not such assumptions, so that mere market shifts or financial inability do not usually effect discharge under this rule.  In borderline cases, those factors can bear on just allocation of risk.  
· Foreseeability: the fact that the event was foreseeable, or even foreseen, does not necessarily compel a conclusion that its non-occurrence was not a basic assumption.  Some courts require showing that the event complaint of was at least unforeseen—perhaps unforeseeable—at the time of making K, b/c of the idea that party who can foresee an adverse event has the burden of contracting for protection against it.  However, relief should not be denied simply b/c event may have been foreseeable b/c parties can’t always agree on allocation of risk or that it’s worth trying to bargain for. 
· Arises in case where event is a natural disaster/consequence of war/terrorist attack as basis of relief—ex: nonoccurrence of hurricanes are not a basic assumption of rental car licensing agmt for businesses located in FL
· It’s a question of degree
· Impracticability: performance may be impracticable because extreme and unreasonable difficulty, injury, or loss to one of the parties will be involved.  
· A severe shortage of raw materials or of supplies due to war, embargo, local crop failure, unforeseen shutdown of major sources of supply, or the like, which either causes a marked increase in cost or prevents performance altogether may bring the case within the rule stated in this Section.  
· Performance may also be impracticable b/c it will involve a risk of injury to person or to property (must be objectively reasonable), of one of the parties or of others, that is disproportionate to the ends to be attained by performance. 
· However, “impracticability” means more than “impracticality.”  
· A mere change in the degree of difficulty or expense due to such causes as increased wages, prices of raw materials, or costs of construction, unless well beyond the normal range, does not amount to impracticability since it is this sort of risk that a fixed-price K is intended to cover.  
· Furthermore, a party is expected to use reasonable efforts to surmount obstacles to performance (§ 205) and a performance is impracticable only if it so in spite of such efforts.  


4. Frustration of Purpose
a. History
· Krell v. Herny (England 1903): ∆ agreed to pay π for use of room overlooking route that coronation procession of King Edward VII would travel.  Sudden illness of King forced cancellation of coronation making π’s room useless to ∆ for that purpose on that day.  Court held ∆ was excused from duty of payment b/c exchange called for by K lost all value to ∆ b/c of a supervening change in extrinsic circumstances.
· If king’s illness had already occurred at time of K, and neither π nor ∆ knew, case could also have been analyzed as one of mutual mistake 
· Endorsed in restatement and UCC but used much less often than impossibility and impracticability 
· Arises when a change in circumstances make one party’s performance virtually worthless to the other, frustrating his purpose in making the K 

b. UCC—see § 2-615 above (covers impracticability & frustration of purpose)

c. Restatement 
· § 265 Impracticability as Excuse for Non-Occurrence of a Condition
Where, after a contract is made, a party’s principal purpose is substantially frustrated without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his remaining duties to render performance are discharged, unless the language or the circumstances indicate the contrary. 
· (1) Purpose that is frustrated must have been a principal purpose of that party in making the K
· Not enough he had in mind some specific object without which he would not have made the contract—the object must be so completely the basis of the K that, as both parties understand, w/o it the transaction would make little sense
· (2) Frustration must be substantial
· Not enough that the transaction has become less profitable for the affected party or even that he will sustain a loss—must be so severe that it is not fairly to be regarded as w/in the risks that he assumed under the K  
· (3) The non-occurrence of the frustrating even must have been a basic assumption on which the contract was made
· Involves essentially the same sorts of determinations that are involved under the general rule on impracticability.  The foreseeability of the event is here, as it is there, a factor in that determination, but the mere fact that the event was foreseeable does not compel the conclusion that its non-occurrence was not such a basic assumption.

· § 266 Existing Impracticability or Frustration
(1) Where, at the time a contract is made, a party’s performance under it is impracticable without his fault because of a fact which he has no reason to know and the non-existence of which is a basic assumption on which the contract is made, no duty to render that performance arises, unless the language or circumstances indicate the contrary.
(2) Where, at the time a contract is made, a party’s principal purpose is substantially frustrated without his fault by a fact of which he has no reason to know and the non-existence of which is a basic assumption on which the contract is made, no duty of that party to render performance arises, unless the language or circumstances indicate the contrary.  

5. Overlap of Impracticability & Frustration of Purpose
· Although separate grounds for relief, both doctrines require disadvantaged party to show:
· (1) substantial reduction of the value of the contract (“performance is made impracticable”—unduly burdensome or “a party’s principal purpose is substantially frustrated”—meaningless or valueless)
· (2) because of the occurrence of an event, the nonoccurrence of which was a basic assumption of the K;
· (3) w/o the party’s fault;
· (4) the party seeking relief does not bear the risk of that occurrence of the event either under the language of the K or the surrounding circumstances (if K does not specifically allocate, should be assigned to party in the best position to prevent event from occurring—Posner’s “superior risk bearer” analysis)
· Karl Wendt Farm Equipment Co. v. International Harvester Co. (6th Cir. – 1991): π entered into franchise agreement w/ ∆, establishing it as a dealer of π’s farm equipment and specifying terms for termination.  Farm equipment market suffered recession & ∆ suffered substantial losses so sold its farm equipment division to another company who did not acquire its franchise network but rec’d access to dealers, most of whom rec’d a franchise from it.  Π did not and filed breach of K.  ∆ filed counterclaim against π for debts and parts advanced on credit and defended breach on impracticability of performance, frustration of purpose and implied covenant limiting duration and termination.  TC allowed ∆’s defense of impracticability of performance to go to jury but denied the others.  Court reversed as to impracticability and affirmed the denial of the other defenses holding that these defenses should be decided by the court as a question of law to contribute to the stability and predictability of contractual relations and:
· Mere economic loss or downturn in the market is not sufficient to excuse performance on grounds of impracticability or frustration of purpose
· Continuation of existing market conditions & financial situations are not basic assumptions (principal purpose of the K was to establish a dealership, not mutual profitability, b/c that would be the primary purpose of every K)
· ∆ chose to go out of business, but had alternatives, such as terminating its dealer agreements under the K or distributing profits from sale of division, which could have precluded unilateral termination of the K and made impracticability or frustration its own “fault”   
· The risk of termination was preventable as specified in the K in specific termination clauses which prevented implied term that the K was of limited duration or that ability to eliminate or change products or product lines gave ∆ ability to eliminate its products altogether.  


E. Modification
· Big Question: is the modification of a preexisting K enforceable?
1. Pre-Existing Duty Rule
· A promise to render performance that has already been promised or partly delivered is not valid consideration for a new promise 
· Restatement § 73 Performance of Legal Duty
Performance of a legal duty owed to a promisor which is neither doubtful nor the subject of honest dispute is not consideration; but a similar performance is consideration if it differs from what was required by the duty in a way which reflects more than a pretense of bargain.
· Alaska Packers’ Association v. Domenico (9th Cr. – 1902): Assn entered into K w/ fishermen to travel from SF to Alaska and work fishing season.  Fishermen agreed to do “regular ship’s duty, both up and down, discharging and loading and to do any other work whatsoever when requested to do so by the captain or agent of the Alaska Packers’ Association.”  K entered into in SF prior to departure and terms stated each fisherman would be paid $50 (or $60 for some workers) for the season plus $0.02/red salmon he helped catch but when they got to Alaska, fishermen threatened to stop working unless they were paid $100 for the season b/c they claimed the nets were improperly maintained so they wouldn’t catch as much and make less commission.  Superintendent told them he didn’t have authority to modify Ks or enter into new ones but prepared modifications at their demand.  Company refused to pay them modified amount when they returned to SF.  9th circuit affirmed lower court that modifications weren’t supported by valid consideration and fishermen shouldn’t benefit from estoppel on the grounds they performed their duties after coercing superintendent to modify promise.  Promising to perform an existing obligation will not serve as valid consideration for additional return compensation from the other party. 
· Historical context: company was also buying fish from natives so didn’t really need fishermen to fish, just to man the ship.  Also, later discovered that they weren’t replacing nets with as much frequency as competitors were at the time and that the crew rec’d lower pay than crews at nearby competitors.
· Fishermen could have argued there was no preexisting duty, either b/c K was void or voidable due to bargaining misconduct (ch. 7 defenses), or b/c of supervening events (even if ch. 7 defenses didn’t work, evidence that would show Assn’s culpability would help w/ ch. 8 defenses)—would have to say AP had knowledge nets were improperly maintained and didn’t bother to fix them b/c they had alternative supplier to show that they weren’t counting on fishermen’s catches as court implied (said it was illogical to think they wouldn’t want fishermen to catch as many salmon as they could) 

· Modification of Employment Contracts
· Contempo Design (7th Cir. – 2000): notwithstanding applicable “no strike” provision in current employment K, unionized employees struck when employer was pursuing a multi-year, multi-million-dollar K w/ a major new client, B of A, and was facing pressure from an overdue loan.  Employer agreed to pay raise and other benefits but reserved the right to sue the union.  Relying on Alaska Packers, courts majority held that the modified agreement was unenforceable for lack of consideration and noted pre-existing duty rule served to prevent coercive modifications.  
· Four dissenting judges: would have enforced modified K b/c union had a good faith, though erroneous, belief it was not bound by the no strike clause so were not attempting to coerce modification by threat of breach and relied on modification promised
· At-will employment modification scenarios frequently involve employer’s promises of job security or fair treatment contained in a personnel manual that are deemed to become binding through the unilateral contract formation process. 
· If employer promulgates new version of manual, abrogating earlier promises, Courts have held that: 
· Such an attempt was ineffective b/c not supported by new consideration 
· Employer can unilaterally terminate announced policy of indefinite duration w/o add’l consideration, if change is made after a reasonable time, on reasonable notice and w/o interfering w/ employee’s vested benefits (CA)
· No add’l consideration required, b/c look at benefits not as part of employment K formation but of employment policy
· Mutual release: when parties freely rescind K and form new K w/ same consideration being given by one side
· Schwartzreich v. Bauman-Basch, Inc. (NY – 1921): employee originally hired as a coat designed for a fixed period/salary was promised an increase in pay when he reported to his employer that another firm had offered him a higher salary.  They tore up old agreement and replaced w/ new one providing for promised increase.  Employee later discharged and sued to recover damages based on increased salary rate and court held that new contract was valid being the product of mutual rescission (een tho this is a legal fiction since Ks are exactly the same) b/c no element of coercion was present, circumstances had changed unexpectedly, and employee had justifiably relied on promise of a raise (at least by remaining instead of choosing to breach and possibly also by increased devotion to his efforts on his employer’s behalf).

· Other Exceptions to the Pre-Existing Duty Rule
· Courts generally require that modification be supported by new consideration on both sides, even if very minimal or slight addition to or alteration of a performance 
· Restatement § 89 Modification of Executory Contract
A promise modifying a duty under a contract not fully performed on either side is binding
(a) if the modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made; or 
(b) to the extent provided by statute; or 
(c) to the extent that justice requires enforcement in view of material change of position in reliance on the promise.
· (a) unforeseen circumstances exception—may be applicable even if unforeseen circumstances would not fully qualify for excuse based on impracticability 
· (c) reliance on a promised modification (§ 90)—not clear what qualifies b/c reliance did not in Alaska Packers and Contempo, but may be moving toward abrogation of pre-existing duty rule as UCC § 2-209 has

2. Modification under the UCC
· UCC § 2-209 Modification, Rescission and Waiver
(1) An agreement modifying a contract within this Article needs no consideration to be binding.
(2) A signed agreement which excludes modification or rescission except by a signed writing cannot be otherwise modified or rescinded, but except as between merchants such requirement on a form supplied by the merchant must be separately signed by the other party.
(3) The requirements of the statute of frauds section of this Article (Section 2-201) must be satisfied if the contract as modified is within its provisions.
(4) Although an attempt at modification or rescission does not satisfy the requirements of subsection (2) or (3) it can operate as a waiver.
(5) A party who has made a waiver affecting an executory portion of the contract may retract the waiver by reasonable notification received by the other party that strict performance will be required of any term waived, unless the retraction would be unjust in view of a material change of position in reliance on the waiver.
· (1) = complete abrogation of the preexisting duty rule—UCC recognizes that “one-sided” modifications are regular parts of doing business and wanted to remove technicalities from obstructing routine business operations
· But, cmt. 2 provides that the obligation of good faith serves as a bar to extortion of a modifying agreement w/o legitimate commercial reason
· Roth Test:
· Unforeseen economic exigencies which would prompt an ordinary merchant to seek a modification in order to avoid a loss, a party may seek a modification in good faith
· But it is bad faith to coerce modification even where circumstances justify asking for a modification.
· Bad faith & duress are similar but different b/c good faith analysis looks at party’s reasons for seeking modification and fairness of proposed modification but duress looks at alleged threat and lack of “accepting” party’s choices—see Kelsey Hayes)
· Inference of bad faith arises when a breach is threatened, but can be rebutted by showing party threatening not to perform honestly believed it had a legal defense to the duty of performance.
· (2) = “no oral modification” (NOM clauses) are enforceable but can be modified by another signed writing (not usually enforceable under CL)
· (3) = courts are divided as to when modification needs to satisfy SOF
· Many courts have held a writing is required when modification brings oral K w/in SOF but also that all modifications must be in writing whenever the original K was w/in SOF originally and remains w/in SOF after modification
· And, if it’s b/w merchants, or consumer agreeing to modification from seller, must be separately signed
· (4) = even if there is a NOM clause, but parties agree to modify K and agreement wouldn’t satisfy (2) or (3), courts may still enforce the oral modification by treating it as a “waiver” of prior K
· Always have to look at conduct of parties after purported modification to see if it should be valid b/c party seeking modification can only argue estoppel if he relied on objective, unequivocal manifestations of assent 
· (5) =  if party feels they are being coerced into modification, they can “agree,” but still prevent “agreed to” modification from operating as a waiver as long as they display some protest against the higher price to put seller on notice that the modification is not freely entered into (good faith goes both ways)—protest obviously best to note in writing, but verbal protest can still suffice 
· Kelsey-Hayes Co. v. Gatalco Redlaw Castings Corp. (EDMI – 1990): ∆ entered into 3-yr requirements K w/ π to be π’s sole source of castings for incorporation into π’s brake assemblies.  Price was fixed for 1987 w/ scheduled reductions for 1989 and 1989.  ∆ began to suffer financial difficulties and made offer to its customers to continue operating in exchange for a 30% price increase.  Π was unable to find alternative source and feared, not only that it would be out of business for 18-24 weeks, but also that b/c it was Ford’s sole source of certain brake assemblies, failure to produce would stop Ford’s production line, damage its own business reputation and risk being subject to large monetary damages by breaching K w/ Ford.  π accepted ∆’s modification and did not reserve rights under 1987 K, but protested that it amounted to breach of K.  Two weeks later, ∆ informed π all of its other customers had found new sources of castings and it wanted to shut down but agreed to stay open only for π for an additional 30% increase.  Π again accepted ∆’s modification and did not reserve any rights under 1987 K, but again strenuously protested ∆’s actions were a breach of K.  π paid ∆ what it would have owed w/o price increases and filed suit for declaratory relief to not have to pay additional cost and for damages caused by ∆’s breach b/c it entered into modifications under duress and modifications were unconscionable, demanded in bad faith and constitute unjust enrichment to ∆.  ∆ responded that π waived its breach of K claims on old Ks by entering into modifications.  Court held π’s claims for unconscionability, unjust enrichment and bad faith lacked merit, but π had set forth sufficient evidence to withstand MSJ on economic duress claim.
· Although MI courts had not expressly ruled on whether economic duress can exist even in the absence of criminal or tortious activity as long as victim was faced with improper/wrongful threat and had no reasonable alternative but to agree, fed court sitting in diversity believed that MI had greatly expanded its doctrine and, if faced w/ that question, would rule that way (this is what fed ct does in such a case—state trial & appellate court decisions are only persuasive authority, not binding precedent) and economic duress can be invoked under UCC.
· Threat by one party to beach K by not delivering required items is wrongful.   Therefore, ∆ had wrongfully threatened π, and b/c π had set forth sufficient evidence that it had no reasonable alternatives (including accepting breach and suing for damages), π had acted under duress in agreeing to modifications, and therefore modifications were invalid and do not supersede earlier K and do not bar breach of K claims on those earlier Ks.  

IX. Rights and Duties of Third Parties
· Third parties: parties other than the parties who entered into the K in question
· May have rights enforceable by them and/or duties enforceable against them
· Restatement § 302 Intended and Incidental Beneficiaries
(1) Unless otherwise agreed between promisor and promisee, a beneficiary of a promise is an intended beneficiary if recognition of a right to performance in the beneficiary is appropriate to effectuate the intention of the parties and either 
(a) the performance of the promise will satisfy an obligation of the promisee to pay money to the beneficiary; or
(b) the circumstances indicate that the promisee intends to give the beneficiary the benefit of the promised performance. 
(2) An incidental beneficiary is a beneficiary who is not an intended beneficiary.

A. Rights of Third Parties as Contract Beneficiaries
1. Third-Party Standing to Sue Promisor
· American rule is that a third party may have standing to recover on a K
· Where there is an intended beneficiary, the intended beneficiary can sue parties
· Ex: X dies, beneficiary (daughter) who is supposed to get something doesn’t b/c due to malpractice will was not enforceable.  Daughter can sue lawyer for breach of K.  Intended beneficiaries have a direct COA to sue on a of K.
· Incidental beneficiaries do not
· Common contexts:
· Will drafting contracts
· Also extended to trust drafting (trust beneficiaries can sue)
· Construction contracts involving owners
· Contractors and sureties
· Government contracts
· Contracts affecting employees

2. Other Legal Issues
· Ability of the promisor and promisee to vary the K
· Restatement § 311 Variation of a Duty to a Beneficiary
(1) Discharge or modification of a duty to an intended beneficiary by conduct of the promisee or by a subsequent agreement between promisor and promisee is ineffective if a term of the promise creating the duty so provides.
(2) In the absence of such a term, the promisor and promisee retain power to discharge or modify the duty by subsequent agreement.
(3) Such a power terminates when the beneficiary, before he receives notification of the discharge or modification, materially changes his position in justifiable reliance on the promise or brings suit on it or manifests assent to it at the request of the promisor or promisee.  
(4) If the promisee receives consideration for an attempted discharge or modification of the promisor’s duty which is ineffective against the beneficiary, the beneficiary can assert a right to the consideration so received.  The promisor’s duty is discharged to the extent of the amount received by the beneficiary.  

· Defenses that the promisor may raise against the third-party beneficiary
· Restatement § 309 Defenses Against the Beneficiary
(1) A promise creates no duty to a beneficiary unless a contract is formed between the promisor and the promisee; and if a contract is voidable or unenforceable at the time of its formation the right of any beneficiary is subject to the infirmity.
(2) If a contract ceases to be binding in whole or in part because of impracticability, public policy, non-occurrence of a condition, or present or prospective failure of performance, the right of any beneficiary is to that extent discharged or modified.
(3) Except as stated in Subsections (1) and (2) and in § 311 or as provided by the contract, the right of any beneficiary against the promisor is not subject to the promisor’s claims or defenses against the promisee or to the promisee’s claims or defenses against the beneficiary.
(4) A beneficiary’s right against the promisor is subject to any claim or defense arising from his own conduct or agreement.

B. Assignment and Delegation of Contractual Rights and Duties
1. Restatement 
· Right: the ability to require the other party to the K to perform or pay damages
· Assignment: an act or manifestation by the owner of a right (assignor) indicating his intent to transfer that right to another person (assignee).
· Duty: requires a party to the K to perform or pay damages
· A person who owes a K duty of performance (obligor) to another party (obligee) may be able to delegate that duty to another person
· General rule: K duties may be delegated
· Limitations: 
· Duty to perform personal services generally is undelegable, unless the other party assents to the delegation
· Also extended to business Ks where promisee has a substantial interest in performance by a particular individual 
· K may include a “no delegation” clause or may require consent of the other party to the K to a delegation
· Courts enforce K prohibition on delegation of a duty
· Even if delegation is effective, is does not extinguish the duty of the obligor.
· Unless the obligee affirmatively releases the obligor from the duty, the obligor is still subject to the duty until it is performed
· Novation: release of the obligor by the obligee
· Clear evidence is required to establish effective novation releasing obligor

· Restatement § 317 Assignment of a Right
(1) An assignment of a right is a manifestation of the assignor’s intention to transfer it by virtue of which the assignor’s right to performance by the obligor is extinguished in whole or in part and the assignee acquires a right to such performance.
(2) A contractual right can be assigned unless
(a) the substitution of a right of the assignee for the right of the assignor would materially change the duty of the obligor, or materially increase the burden or risk imposed on him by his contract, or materially impair his chance of obtaining return performance, or materially reduce its value to him, or 
(b) the assignment is forbidden by statute or is otherwise inoperative on grounds of public policy, or
(c) assignment is validly precluded by contract.  
· Public policy favors assignability of contractual rights
· Strong language of assignment prohibition is required to defeat preference
· UCC § 2-210(2) essentially the same 

· Restatement § 318 Delegation of Performance of Duty
(1) An obligor can properly delegate the performance of his duty to another unless the delegation is contrary to public policy or the terms of his promise.
(2) Unless otherwise agreed, a promise requires performance by a particular person only to the extent that the obligee has a substantial interest in having that person perform or control the acts promised.
(3) Unless the obligee agrees otherwise, neither delegation of performance nor a contract to assume the duty made with the obligor by the person delegated discharges any duty or liability of the delegating obligor.
(4) An assignment of a right is a manifestation of the assignor’s intention to transfer it by virtue of which the assignor’s right to performance by the obligor is extinguished in whole or in part and the assignee acquires a right to such performance.

· Restatement § 322 Contractual Prohibition of Assignment
(1) Unless the circumstances indicate the contrary, a contract term prohibiting assignment of “the contract” bars only the delegation to an assignee of the performance by the assignor of a duty or condition.
(2) A contract term prohibiting assignment of rights under the contract, unless a different manifestation is manifested,
(a) does not forbid assignment of a right to damages for breach of the whole contract or arising out of the assignor’s due performance of his entire obligation;
(b) gives the obligor a right to damages for breach of the terms forbidding assignment but does not render the assignment ineffective;
(c) is for the benefit of the obligor, and does not prevent the assignee from acquiring rights against the assignor or the obligor from discharging his duty as if there were no such prohibition.  
· Contractual restriction on assignment must be clearly expressed and will be narrowly construed. 
· A “no assignment” clause is interpreted to allow an assignment to be effective
· The rule interprets a no assignment clause to prohibit delegation of duties or to give the obligor a breach of K claim against the assignor—but not to prohibit assignment of rights
· A K must use strong language (aka “magic words”) to actually prohibit the assignment of rights
· To be effective to prevent assignment, clause needs to say something like: “non-conforming assignments (i) shall be void or invalid, or (ii) that the assignee shall acquire no rights or the non-assigning party shall not recognize any such assignment.
· K may also prohibit assignment unless the other party to original K assents to the assignment 

· Restatement § 328 Interpretation of Words of Assignment; Effect of Acceptance of Assignment
(1) Unless the language or the circumstances indicate the contrary, as in an assignment for security, an assignment of “the contract” or of “all my rights under the contract” on an assignment in similar general terms is an assignment of the assignor’s rights and a delegation of his unperformed duties under the contract.
(2) Unless the language or the circumstances indicate the contrary, the acceptance by an assignee of such an assignment operates as a promise to the assignor to perform the assignor’s unperformed duties, and the obligor of the assigned rights is an intended beneficiary of the promise.
Caveat: The Institute expresses no opinion as to whether the rule stated in Subsection (2) applies to an assignment by a purchaser of his rights under a contract for the sale of land.
· General language of assignment is interpreted to include both assignment of rights and delegation of duties

2. UCC
· Nearly identical principles apply 
· UCC § 2-210 Delegation of Performance; Assignment of Rights
(1) A party may perform his duty through a delegate unless otherwise agreed or unless the other party has a substantial interest in having his original promisor perform or control the acts required by the contract.  No delegation of performance relieves the party delegating of any duty to perform or any liability for breach.  
(2) Except as otherwise provided in Section 9-406, unless otherwise agreed, all rights of either seller or buyer can be assigned except where the assignment would materially change the duty of the other party, or increase materially the burden or risk imposed on him by his contract, or impair materially his chance of obtaining return performance.   A right to damages for breach of the whole contract or a right arising out of the assignor’s due performance of his entire obligation can be assigned despite agreement otherwise. 
(3) The creation, attachment, perfection, or enforcement of a security interest in the seller’s interest under a contract is not a transfer that materially changes the duty of or increases materially the burden or risk imposed on the buyer or impairs materially the buyer’s chance of obtaining return performance within the purview of subsection (2) unless, and then only to the extent that, enforcement actually results in a delegation of material performance of the seller.  Even in that event, the creation, attachment, perfection, and enforcement of the security interest remain effective, but (i) the seller is liable to the buyer for damages caused by the delegation to the extent that the damages could not reasonably be prevented by the buyer, and (ii) a court having jurisdiction may grant other appropriate relief, including cancellation of the contract for sale or an injunction against enforcement of the security interest or consummation of the enforcement.
(4) Unless the circumstances indicate the contrary a prohibition of assignment of “the contract” is to be construed as barring only the delegation to the assignee of the assignor’s performance.
(5) An assignment of “the contract” or of “all my rights under the contract” or an assignment in similar general terms is an assignment of rights and unless the language or the circumstances (as in an assignment for security) indicate the contrary, it is delegation of performance of the duties of the assignor and its acceptance by the assignee constitutes a promise by him to perform those duties.  This promise is enforceable by either the assignor or the other party to the original contract.
(6) The other party may treat any assignment which delegates performance as creating reasonable grounds for insecurity and may without prejudice to his rights against the assignor demand assurances from the assignee (Section 2-609).

X. Consequences of Nonperformance
A. Breach
· When one party’s performance is due, failure to perform will be a breach unless nonperformance is justified/discharged
· Conditions (express or constructive) determine when performances are due

· Restatement § 235 Effect of Performance as Discharge & of Non-Performance as Breach
(1) Full performance of a duty under a contract discharges the duty.
(2) When performance of a duty under a contract is due any non-performance is a breach.
· One party’s breach does not always = justification/discharge of the other’s duty

· Type of breach determines:
· The effect on the performance obligations of the nonbreaching party; and 
· The measurement of that party’s damages

· Partial Breach: performance is substantial but defective in an insignificant way (ex: short delay or minor deficiency in payment)
· Does not discharge nonbreaching party
· Only actual damages resulting from breach to date are available to the nonbreaching party (recovery in unjust enrichment and restitution are possible)

· Material Breach: failure to perform a significant performance obligation
· Suspends performance duty of nonbreaching party until material breach is cured
· Damages depend on whether breach has been cured or breach becomes total

· Total Breach: material nonperformance that has not been cured after the expiration of a reasonable period of time (existence of material breach is necessary, but not alone sufficient to find total breach)
· Discharges nonbreaching party from his duties under the K
· Actual and future damages are available 

· First step in analyzing breach is determining whether nonbreaching party still has to perform (i.e. was there a material breach?)
· Restatement § 241 Circumstances Significant in Determining Whether a Failure is Material
In determining whether a failure to render or to offer performance is material, the following circumstances are significant:
(a) the extent to which the injured party will be deprived of the benefit which he reasonably expected;
(b) the extent to which the inured party can be adequately compensated for the part of that benefit of which he will be deprived;
(c) the extent to which the party failing to perform or to offer to perform will suffer forfeiture;
(d) the likelihood that the party failing to perform or to offer to perform will cure his failure, taking account of all the circumstances including any reasonable assurances;
(e) the extent to which the behavior of the party failing to perform or to offer to perform comports with the standards of good faith and fair dealing.
· Although Cardozo suggests in Jacob & Youngs that the “willful transgressor” is not entitled to recover under the substantial performance doctrine (partial breach), under the restatement a willful breach does not automatically bar recovery, but motive of breaching party is a factor to be considered 

· Second step: if breach is material, ask whether breach was total
· Restatement § 242 Circumstances Significant in Determining When Remaining Duties are Discharged
In determining the time after which a party’s uncured material failure to render or to offer performance discharges the other party’s remaining duties to render performance under the rules stated in §§ 237 and 238, the following circumstances are significant:
(a) those stated in § 241;
(b) the extent to which it reasonably appears to the injured party that delay may prevent or hinder him in making reasonable substitute arrangements;
(c) the extent to which the agreement provides for performance without delay, but a material failure to perform or to offer to perform on a stated day does not of itself discharge the other party’s remaining duties unless the circumstances, including the language of the agreement, indicate that performance or an offer to perform by that day is important.

· Third step: determine damages under total breach 
· Restatement § 243 Effect of a Breach by Non-Performance as Giving Rise to a Claim for Damages for Total Breach
(1) With respect to performances to be exchanged under an exchange of promises, a breach by non-performance gives rise to a claim for damages for total breach only if it discharges the injured party’s remaining duties to render such performance, other than a duty to render an greed equivalent under § 240.
(2) Except as stated in Subsection (3), a breach by non-performance accompanied or followed by a repudiation gives rise to a claim for damages for total breach.
(3) Where at the time of the breach the only remaining duties of performance are those of the party in breach and are for the payment of money in installments not related to one another, his breach by non-performance as to less than the whole, whether or not accompanied or followed by a repudiation, does not give rise to a claim for damages for total breach.
(4) In any case other than those stated in the preceding subsections a breach by non-performance gives rise to a claim for total breach only if it so substantially impairs the value of the contract to the injured party at the time of the breach that it is just in the circumstances to allow him to recover damages based on all his remaining rights to performance.  
· Totality of breach depends on materiality factors of § 241, and 
· The extent to which further delay appears likely to prevent or hinder the making of substitute arrangements by the nonbreaching party; and
· Degree of importance the terms of the K attach to performance w/o delay
· Cmt b suggests add’l relevant consideration: reasonableness of the injured party’s conduct in communicating his grievances and in seeking satisfaction

· Substantial risks are involved for party who elects to treat the other party’s nonperformance as a material or total breach, justifying suspension of performance or termination—party assuming this in error can face liability for damages for total breach of their own part. 
· Sackett v. Spindler (Ct. App. CA – 1967): π entered into K to buy stock from ∆ (majority shareholder of newspaper corp), agreeing to make 3 payments on specified dates ($6K on or before July 10; $20K on or before July 14; and $59K on or before Aug 15), w/ 6% interest on any unpaid balance, and ∆ delivering stock when π made last payment.  Π made 1st payment on time, 2nd payment ($19,800) a few days after it was due, gave check for 3rd payment (plus $200 owed from 2nd payment) before it was due, but it bounced.  Π claimed his divorce proceedings were tying up his working capital but informed ∆ thru his attorney on Sept. 19 he could pay the balance by Sept. 22. and gave $3,944.26 advance due to newspaper’s urgent need for working capital.  ∆’s lawyer gave π’s lawyer notice that if he did not receive funds by that date, ∆ would not consider completing the sale & assess damages for π’s breach of K.  π failed to make payment on Sept. 22, ∆ extended due date to the 29th but π again failed to make payment on time, instead sent telegram to ∆ on Oct. 4 saying he was now ready and willing to complete transaction.  ∆’s lawyer responded on Oct. 5 that as a result of π’s delay, there would be no sale.  Π’s lawyer called on Oct. 6 saying he would pay the balance due through liquidating a trust, which ∆’s lawyer rejected but said ∆ would still be willing to sell if π would pay in cash or its equivalent.  No tender or offer by π was made and no further communications were had until just before π brought this suit.  Over all this time, ∆ had to mortgage various personal property, sell half of his stock for only $10K, then, to minimize operating costs, converted newspaper from daily to a weekly.  He ended up having to repurchase stock he sold and sell all stock for $22K, netting him $20,680 after paying brokerage commission.  
· Breach: once the due dates arrived, π’s duty to pay ∆ became unconditional.  Since it was not impossible for π to complete performance, π’s his failure to tender balance due under the K constituted breach (unjustified or unexcused failure to perform all or any part of what is promised in a K).  Therefore, if breach was total, ∆ was justified in terminating the K.  Court analyzed factors to determine extent of breach (now under § 241):
· Although π made 1st 2 pymts, failure to pay 3rd was material even though ∆ could be compensated in damages b/c it was unlikely that π would make good on his assurances and his behavior was either willful conduct or gross negligence.  ∆ justified to suspend performance & gave π reasonable time to cure material breach.
· Breach was total because delay had already caused great damage to ∆ and had communicated to π the importance of timeliness under the K.  
· Therefore, ∆ was justified in terminating K b/c his duty was discharged by π’s total breach.
· Oct. 5 letter was not unlawful repudiation of K & did not constitute ∆’s breach.  Even if it was, it would not have been a total breach discharging π’s duty b/c ∆’s duty wasn’t due until all payments were made.  It was anticipatory at best but was nullified by π treating K as still in force as evidenced by his attempt to arrange alt. financing thru his atty (the liquidated trust) and was retracted by ∆’s atty who said ∆ was still willing to sell if π would pay the balance in cash.  Judgment for ∆ w/ int. thru Sept. 29. 

B. Constructive Conditions
· Constructive conditions are judicially created devices used to determine consequences of breach when the parties have failed to spell that out in their agreement
· When one party’s duty of performance is dependent/conditioned on some performance by the other party, that party’s failure to perform can constitute sufficient justification for the other party to w/h its performance in return as long as there has been no uncured material breach by that party

1. History
· English courts of 17th century rejected the idea that one party’s duty to perform was conditioned on performance by the other, holding mutual promises in bilateral Ks were “independent”
· If one party failed to perform, the other was not justified in refusing to perform
· Kingston v. Preston (England 1773): ∆, silk merchant, agreed to sell his business to π, his apprentice, who promised in return to pay the purchase price in monthly installments and to provide “good and sufficient security” to be approved by ∆.  Π brought suit alleging ∆ filed to honor his promise and complete sale of business and ∆ defended π had failed to provide promised security.  Court finally recognized three types of promises: 
· (1) mutual and independent: breach by one party does not excuse breach by the other
· (2) conditioned and dependent: breach by first party relieves second party of his duty
· (3) mutual conditions to be performed at the same time: if one party was ready and offered to perform his part but the other breached, party who was ready could sue, even though it was not clear who owed first performance 
· This case fell w/in the 2nd type—giving security was a condition precedent to ∆’s promise, it didn’t happen, and ∆ was excused from his performance

2. Restatement 
· Restatement § 234 Order of Performances
(1) where all or part of the performances to be exchanged under an exchange of promises can be rendered simultaneously, they are to that extent due simultaneously, unless the language or the circumstances indicate the contrary.
(2) Except to the extent stated in Subsection (1), where the performance of only one party under such an exchange requires a period of time, his performance is due at an earlier time than that of the other party, unless the language or the circumstances indicate the contrary.
· Constructive conditions tell us the sequencing of the performances in the K
· Doctrine is implicitly conditioned on there being no uncured material failure of performance by the other party
· Employment and construction Ks are ordinarily construed to require performance of the work be completed before payment is due under (2)

· Restatement § 237 Effect on Other Party’s Duties of a Failure to Render Performance
Except as stated in § 240 (divisible performances), it is a condition of each party’s remaining duties to render performances to be exchanged under an exchange of promises that there be no uncured material failure by the other party to render any such performance due at an earlier time.
· Doctrine of Substantial Performance: minor deviations from the K (partial breach) do not amount to a failure of a condition to the other party’s duty to perform, they just give rise to the other party’s right to recover damages for that deviation, but those damages may be negligible b/c deviation was minor
· Jacob & Youngs, Inc. v. Kent (Ct. App. NY – 1921) (Cardozo): π contracted w/ ∆ to build house for $77K.  One of the K specifications was: “all wrought-iron pipe must be well galvanized, lap welded pipe of the grade known as ‘standard pipe’ of Reading manufacture.”   Π’s superintendent inspected first delivery of about 1,000 ft., which were of Reading manufacture, and then told subcontractor’s foreman doing the plumping about the requirement but apparently he did not pass on that spec to the shop from where they ordered the pipe and neither π nor ∆’s architect inspected the remaining 1,000-1,500 feet of pipe.  When ∆ realized this, he was already occupying house.  ∆’s architect refused to issue final certificate until π replaced pipe, and payments to π were conditioned on the certificate, so ∆ refused to make final payment of $3,483.46.  Replacement would have required π to demolish substantial parts of the house and reconstruct it.  At trial, π tried to introduce evidence that the brands installed, though made by other manufacturers, were the same quality and market value as the Reading brand but judge excluded evidence and directed verdict for ∆.  Court reverses on appeal, using the doctrine of substantial performance to determine that although the Reading specification was a promise, it was also a condition, and π’s minor deviation from that condition was insignificant in its relation to the project as a whole.  Therefore, π’s breach did not amount to a complete failure of a condition for ∆ to perform (make last payment) and only gave rise to allow ∆ to recover damages for the deviation, not the cost of replacement, which would be unduly oppressive to π.  ∆ would be adequately compensated by recovering the dif in value of a home w/ the Reading pipe & value of home as it was w/ dif brand of pipe since they were of same quality—which monetary difference was none.
· A person is entitled to damages that will permit him to complete that which he contracted for as he intended it to be completed, but when the cost of completion is grossly & unfairly disproportionate to the good to be attained, the measure of damages is the dif in value (“diminution in value)
· Equity & fairness dictate that one who unintentionally commits a trivial wrong will not be condemned to a fate so clearly out of proportion w/ the transgression
· DISSENT: π either intentionally or grossly negligently failed to perform the K, ∆ had right to have it performed correctly and is therefore entitled to replacement cost
· CA Supreme Court Definition of Substantial Performance: there is substantial performance where the variance from the specifications of the K does not impair the building or structure as a whole, and where after it is erected the building is actually used for the intended purpose, or where the defects can be remedied w/o great expenditure and w/o material damage to other parts of the structure, but . . . the defects must not run through the whole work, so that the object of the owner to have the work done in a particular way is not accomplished nor be so substantial that the allowance out of the K price will not give the owner essentially what he contracted for (Thomas Haverty Co. v. Jones – 1921) 

· If contractor’s right to receive payment had been determined to be expressly conditioned on the issuance of the architect’s certificate, the condition would have been strictly enforced and contractor would have been denied recovery unless he showed some ground for excuse of the condition (see Express Conditions & excuses section)

· Restatement § 240 Part Performances as Agreed Equivalents
If the performances to be exchanged under an exchange of promises can be apportioned into corresponding pairs of part performances so that the parts of each pair are properly regarded as agreed equivalents, a party’s performance of his part of such a pair has the same effect as it would have if only that pair of performances had been promised.  
· Provides for restitution where a K is divisible and it can be determined whether conditions w/in each divisible part of the K have been satisfied or excused
· Must be possible to apportion performances of parties into corresponding pairs of part performances
· Must be proper to treat these pairs of part performances as “agreed equivalents”
· Designed to protect expectations of contracting parties b/c party shouldn’t have to pay fraction of entire K price he originally promised unless it appears that the performance he actually received is wroth to him roughly that same fraction of what full performance would have been worth to him

· Restatement § 238 Effect on Other Party’s Duties of a Failure to Offer Performance
Where all or part of the performances to be exchanged under an exchange of promises are due simultaneously, it is a condition of each party’s duties to render such performance that the other party either render or, with manifested present ability to do so, offer performance of his part of the simultaneous exchange. 
· Ks for conveyances for land or sale of goods are viewed as being capable of simultaneous rendition of performances
· To maintain action for breach against the other party, the complaining party must show she has at least tendered performance or was capable of tendering performance on her part

3. UCC
a. Conditional Performances
· Buyer & seller performances are conditioned upon one another under the UCC
· Tender of delivery is a condition to buyer’s duty to accept and pay for goods
· Tender of payment is a condition to seller’s duty to deliver (no application to most commercial Ks for sale of goods in which seller commonly extends credit to buyer)
· Like under CL, in order to maintain an action for breach against the other party, it is necessary for that that party show she has at least tendered performance on her part unless the parties have expressly contracted otherwise 




· UCC § 2-507 Effect of Seller’s Tender; Delivery on Condition
(1) Tender of delivery is a condition to the buyer’s duty to accept the goods and, unless otherwise agreed, to his duty to pay for them.  Tender entitles the seller to acceptance of the goods and to payment according to the contract.
(2) Where payment is due and demanded on the delivery to the buyer of goods or documents of title, his right as against the seller to retain or dispose of them is condition upon his making the payment due. 

· UCC § 5-111 Tender of Payment by Buyer; Payment by Check 
(1) Unless otherwise agreed tender of payment is a condition to the seller’s duty to tender and complete any delivery.
(2) Tender of payment is sufficient when made by any means or in any manner current in the ordinary course of business unless the seller demands payment in legal tender and gives any extension of time reasonably necessary to procure it.  
(3) Subject to the provisions of this Act on the effect of an instrument on an obligation (Section 3-802), payment by check is conditional and is defeated as between the parties by dishonor of the check on due presentment. 

b. Perfect Tender Rule
· UCC rejects the doctrine of substantial performance

· UCC § 2-601 Buyer’s Rights on Improper Delivery
Subject to the provisions of this Article on breach in installment contracts (Section 2-612) and unless otherwise agreed under the sections on contractual limitations of remedy (2-718 and 2-719), if the goods or the tender of delivery fail in any respect to conform the contract, the buyer may
(a) reject the whole; or
(b) accept the whole; or
(c) accept any commercial unit or units and reject the rest.

· UCC § 2-602 Manner and Effect of Rightful Rejection
(1) Rejection of goods must be within a reasonable time after their delivery or tender.  It is ineffective unless the buyer seasonably notifies the seller.
(2) Subject to provisions of the two following sections on rejected goods (Sections 2-603 and 2-604), 
(a) After rejection any exercise of ownership by the buyer with respect to any commercial unit is wrongful as against the seller; and
(b) If the buyer has before rejection taken physical possession of goods in which he does not have a security interest under the provisions of this Article (subsection (3) of Section 2-711), he is under a duty after rejection to hold them with reasonable care at the seller’s disposition for a time sufficient to permit the seller to remove them; but
(c) The buyer has no further obligations with regard to goods rightfully rejected.
(3) The seller’s right with respect to goods wrongfully rejected are governed by the provisions of this Article on Seller’s remedies in general (Section 2-703).
· Failure to comply will be deemed an acceptance of the goods


· UCC § 2-508 Cure by Seller of Improper Tender or Delivery; Replacement 
(1) Where any tender or delivery by the seller is rejected because non-conforming and the time for performance has not yet expired, the seller may seasonably notify the buyer of his intention to cure and may then within the contract time make a conforming delivery. 
(2) Where the buyer rejects a non-conforming tender which the seller had reasonable grounds to believe would be acceptable with or without money allowance the seller may if he seasonably notifies the buyer have a further reasonable time to substitute a conforming tender. 
· Seller can give notice of intent to cure and cure by substituting conforming delivery before the delivery date under the K, but has to be by that date b/c unlike CL, perfect tender rule gives buyer right to reject late delivery even if time of delivery is not a material term
· Under Section 2, a seller can get reasonable extra time depending on circumstances affecting reasonableness of seller’s belief to protect against a buyer’s surprise rejection
· All of the “substantial impairment” language in these sections = doctrine of good faith applying to protect seller against a buyer’s rejection of goods that is clearly pretextual (e.g. rejection because of some minor nonconformity b/c buyer wants out of the deal)

· UCC § 2-608 Revocation of Acceptance in Whole or in Part
(1) The buyer may revoke his acceptance of a lot or commercial unit whose non-conformity substantially impairs its value to him if he has accepted it
(a) on the reasonable assumption that its non-conformity would be cured and it has not be seasonably cured; or
(b) without discovery of such non-conformity if his acceptance was reasonably induced either by the difficulty of discovery before acceptance or by the seller’s assurances. 
· Buyer can revoke acceptance only for substantial defects depending on how acceptance was made

· UCC § 2-612 “Installment Contract”; Breach
(1) An “installment contract” is one which requires or authorizes the delivery of goods in separate lots to be separately accepted, even though the contract contains a clause “each delivery is a separate contract” or its equivalent.
(2) The buyer may reject any installment which is non-conforming if the non-conformity substantially impairs the value of that installment and cannot be cured or if the non-conformity is a defect in the required documents; but if the non-conformity does not fall within subsection (3) and the seller gives adequate assurance of its cure the buyer must accept that installment.
(3) Whenever non-conformity or default with respect to one or more installments substantially impairs the value of the whole contract there is a breach of the whole.  But the aggrieved party reinstates the contract if he accepts a non-conforming installment without seasonably notifying of cancellation or if he brings an action with respect only to past installments or demands performances to future installments.  

C. Express Conditions
· Restatement § 224 Condition Defined
A condition is an event, not certain to occur, which must occur, unless its non-occurrence is excused, before performance under a contract becomes due.
· Condition precedent: act or event, other than a lapse of time
· Must be satisfied perfectly, not subject to the doctrine of substantial performance 
· Party whose performance is conditioned = obligor; party to whom performance obligation is owed (and presumably attempting to enforce it) = obligee
· In terms of legal consequences, conditions are different from promises

· Restatement § 225 Effect of the Non-Occurrence of a Condition
(1) Performance of a duty subject to a condition cannot become due unless the condition occurs or its non-occurrence is excused
(2) Unless it has been excused, the non-occurrence of a condition discharges the duty when the condition can no longer occur.
(3) Non-occurrence of a condition is not a breach by a party unless he is under a duty that the condition occur

· Restatement § 226 How an Event May Be Made a Condition
An event may be made a condition either by the agreement of the parties or by a term supplied by the court.

· Restatement § 227 Standards of Preference with Regard to Conditions
(1) In resolving doubts as to whether an event is made a condition of an obligor’s duty, and as to the nature of such an event, an interpretation is preferred that will reduce the obligee’s risk of forfeiture, unless the event is within the obligee’s control or the circumstances indicate that he has assumed the risk.  
(2) Unless the contract is of a type under which only one party generally undertakes duties, when it is doubtful whether
(a) A duty is imposed on an obligee that an event occur, or 
(b) The event is made a condition of the obligor’s duty, or 
(c) The event is made a condition of the obligor’s duty and a duty is imposed on the obligee that the event occur, the first interpretation is preferred if the event is within the obligee’s control
(3) In case of doubt, an interpretation under which an event is a condition of an obligor’s duty is preferred over an interpretation under which the non-occurrence of the event is a ground for discharge of that duty after it has become a duty to perform.  
· Courts must sometimes interpret a K to determine whether it includes an express condition of one or both parties’ duties to perform
· If both, either can assert nonoccurrence justifies non-performance
· If only one, only party whose duty is conditioned can waive nonoccurrence of his conditioned duty to perform
· Courts will courts consider the express language of K, negotiations of K, course of performance, course of dealing, economic and business realities and trade usage
· If the language of the K clearly and unambiguously makes the event a condition of the obligor’s duty to perform, courts favor freedom of contract even if that means non-occurrence will discharge the obligor’s duty and results in forfeiture of the obligee’s right to the agreed exchange 
· Ex: “if” and “unless and until” then “agreement will be of no further force and effect” and “neither party shall have any rights against nor obligations to the other” (K states not only that a condition is an express condition, but also the consequences of failure to satisfy express conditions)
· If the language is ambiguous, courts interpret language as embodying a promise or constructive condition to avoid the risk of forfeiture, especially when that risk would be increased by finding an express condition b/c obligee has prepared to or partially performed his duty in reliance on the expectation of the exchange
· Preference doesn’t apply if condition is w/in obligee’s control or if circumstances otherwise indicate he assumed that risk
· An event can also be a promissory condition, which means it is both a condition of the obligor’s duties and a duty of the obligee (making obligee liable for damages if the event does not occur)
· An event may neither be a promise nor a condition
· Ex: “pay-when-paid” clause in a K b/w general contractor and subcontractor
· Most courts interpret this as requiring GC to pay sub w/in a reasonable time even if the owner has not paid the GC 
· Prevention: condition is excused if promisor wrongfully hinders or prevents it from occurring (related to duty of good faith and whether possibility of prevention was a risk assumed by the obligee and thus not “wrongful”)

· Restatement § 229 Excuse of a Condition to Avoid Forfeiture
To the extent that the nonoccurrence of a condition would cause disproportionate forfeiture, a court may excuse the nonoccurrence of that condition unless its occurrence was a material part of the agreed exchange
· When express conditions fail to occur, conditional duty never arises and promisor is justified in not performing
· When nonoccurrence of the condition is excused, the conditional duty becomes unconditional and promisor’s failure to perform amounts to a breach

· Restatement § 245 Effect of a Breach by Non-Performance as Excusing the Non-Occurrence of a Condition 
Where a party’s breach by non-performance contributes materially to the non-occurrence of a condition of one of his duties, the non-occurrence is excused.  

· Restatement § 246 Effect of Acceptance as Excusing the Non-Occurrence of a Condition 
(1) Except as stated in Subsection (2), an obligor’s acceptance or his retention for an unreasonable time of the obligee’s performance, with knowledge of or reason to know of the non-occurrence of a condition of the obligor’s duty, operates as a promise to perform in spite of that non-occurrence, under the rules stated in § 84. 
(2) If at the time of its acceptance or retention the obligee’s performance involves such attachment to the obligor’s property that removal would cause material loss, the obligor’s acceptance or retention of that performance operates as a promise to perform in spite of the non-occurrence of the condition, under the rules stated in § 84, only if the obligor with knowledge of or reason to know of the defects manifests assent to the performance. 
· Waiver: obligor whose duty is expressly dependent on a condition may still be under a duty to perform despite the nonoccurrence of that condition if a court finds he has, by word or conduct, waived the right to insist on fulfillment of the condition before performing the duty ( § 84(1): waiver effective w/o consideration or reliance but only if the condition waived was not either a material part of the performance the obligor was to receive in exchange or a material part of the risk assumed)
· If waiver is made before condition was to be fulfilled, it can be w/d as long as there has been no reliance on it, otherwise waiving party is estopped from retracting the waiver (same as UCC § 2-209(5) re: modification)

· Restatement § 247 Effect of a Acceptance of Part Performance as Excusing the Subsequent Non-Occurrence of a Condition
An obligor’s acceptance of part of the obligee’s performance, with knowledge or reason to know of the non-occurrence of a condition of the obligor’s duty, operates as a promise to perform in spite of a subsequent non-occurrence of the condition under the rules stated in § 84 to the extent that it justifies the obligee in believing that subsequent performance will be accepted in spite of that non-occurrence.   

· Oppenheimer & Co. v. Oppenheim, Appel, Dixon & Co. (Ct. App. – NY 1995): π moved offices from 33rd floor of One New York Plaza to World Financial Center constructed by Olympia & York Company, who agreed to pay π’s rent for the remaining three years on its existing lease if π was unable to sublease.  ∆ occupied 29th floor and wanted to expand, so conditionally agreed to sublease if π obtained prime landlord’s written confirmation/acceptance of ∆ as subtenant and written consent of ∆’s plans for “tenant work” involving construction of telephone communication linkage system b/w 29th & 33rd floors.  Agreement said “parties agree not to execute and exchange the sublease unless and until the conditions set forth” are timely satisfied, otherwise the letter agreement and proposed sublease would be “deemed null and void and of no further force and effect and neither party shall have rights against nor obligations to the other.”  Subsequently, parties extended deadlines in writing, and π timely satisfied first condition but only informed ∆’s attorney that prime landlord’s consent had been secured over the phone (π rec’d written consent from landlord three weeks later) and next day ∆ informed π that the letter agreement and sublease were invalid and it would not agree to another extension.  
· Π brought suit for breach of K, asserting ∆ waived and/or was estopped by virtue of its conduct from insisting on physical delivery of prime landlord’s written consent, and claiming π had substantially performed conditions in the K.  
· Jury found ∆ had not waived the deadline/condition and was not estopped from requiring it but that π had substantially performed and awarded π $1.2 million in damages.  ∆ moved for JNOV and court granted motion but judgment was reversed on appeal.
· This court then reversed on further appeal b/c express conditions must be satisfied perfectly and are not subject to the doctrine of substantial performance.  Condition was not met b/c when a K requires that written notice be given w/in a specified time, it is ineffective unless actually rec’d w/in time prescribed, even if timely oral notice was given and K did not provide that time was of the essence.  Equity can relieve against forfeitures but π was not at risk to suffer any undue hardship (O & Y was paying rent until they got sub-lessee and hadn’t spent anything to “forfeit”) so no reason to relieve them of consequences of their bargain.  

D. Anticipatory Repudiation
1. History
· Hochster v. De La Tour (England – 1853): ∆ contracted to employ π as a courier for 3 mos beginning June 1, but told π on May 11 he changed his mind and his services weren’t required.  Π brought suit on May 22 (obtained other employment b/w May 22 and June 1).  Court held that in light of ∆’s unequivocal repudiation of the K, π had the right to bring suit even before the date set for performance, otherwise he would be required to hold himself ready to perform.  It is more rational to allow the injured party to enter into substitute Ks after the other party clearly expressed the intention not to perform.
· Common law recognizes the doctrine of anticipatory repudiation, by virtue of the rules of constructive conditions (if one party commits a total breach when his performance is due, the other party is justified in treating her performance obligations as discharged)
· So does UCC (almost identical)

2. Restatement
a. Basic Doctrine
· Restatement § 253 Effect of a Repudiation as a Breach and on Other Party’s Duties
(1) Where an obligor repudiates a duty before he has committed a breach by non-performance and before he has received all of the agreed exchange for it, his repudiation alone gives rise to a claim for damages for total breach.
(2) Where performances are to be exchanged under an exchange of promises, one party’s repudiation of a duty to render performance discharges the other party’s remaining duties to render performance.
· Anticipatory repudiation can occur b/w time K is made and time due for its performance, or after performance of K has begun, but before due date of repudiated performance
· Three effects:
· A/R treated as material breach by repudiator
· Repudiating party’s deemed material breach discharges innocent party’s duties
· And, repudiating party’s deemed material breach excuses any conditions on the repudiator’s duties
· Ex: A promises to be courier for B for 3 months and B promises to pay for service.  B’s promise to pay is conditioned upon A’s service (in a service K, service provider must substantially perform before duty to pay arises).  If B engages in AR, B’s AR excuses the condition on B’s duty to perform—which means it arises immediately and A can sue for breach.  (i.e. AR excuses condition on repudiating party’s duty, discharges innocent party’s duty to perform, and constitutes a material breach by the repudiating party).
· Exception: where innocent party has fully performed and payment is due in the future, if payor repudiates, innocent party does not have the right to sue payor immediately for breach.  Instead, must wait until the time for performance is due under the K and see if repudiator retracts and pays after all.

· Restatement § 250 When a Statement or an Act Is a Repudiation
A repudiation is
(a) a statement by the obligor to the obligee indicating that the obligor will commit a breach that would of itself give the obligee a claim for damages for total breach under § 243, or 
(b) a voluntary affirmative act which renders the obligor unable or apparently unable to perform without such a breach.
· Manifestation of intent not to perform must be definite/clear and unequivocal in order to constitute an anticipatory breach
· Can be express language
· Language that under a fair reading amounts to a statement of intention not to perform except on conditions which go beyond the K
· Conduct that indicates performance is a practical impossibility = “voluntary disablement”
· Financial difficulty, even to the level of insolvency, does not constitute anticipatory repudiation—but insolvency does constitute a ground for demand of adequate assurance of performance (§ 251)
· Exception: if party files bankruptcy petition, then federal law determines the effect on the rights of the other party to the K
· Mere doubtful and indefinite statements that performance may or may not take place are insufficient 
· Where parties to a K disagree about manner in which K should be interpreted, one party may notify the other that he will not perform in accordance w/ other party’s interpretation—disagreement about whether this constitutes AR.
· Danger: if that party insists on performing only in accordance w/ its interpretation but that interpretation is later found by a court to be wrong, that party may have committed AR and breach.

· Restatement § 256 Nullification of Repudiation or Basis for Repudiation
(1) The effect of a statement as constituting a repudiation under § 250 or the basis for a repudiation under § 251 is nullified by a retraction of the statement if notification of the retraction comes to the attention of the injured party before he materially changes his position in reliance on the repudiation or indicates to the other party that he considers the repudiation to be final.
(2) The effect of events other than a statement as constituting a repudiation under § 250 or the basis for a repudiation under § 251 is nullified if, to the knowledge of the injured party, those events have ceased to exist before he materially changes his position in reliance on the repudiation or indicates to the other party that he considers the repudiation to be final.  

· Truman L. Flatt & Sons Co. v. Schupf (Ct. App. IL – 1995): π entered into K w/ ∆ to purchase parcel of land at a price of $160K, contingent upon π obtaining permission w/in 120 days (June 30) from the City Counsel to construct and operate an asphalt plant.  After public meeting about its zoning request, π sent letter to ∆ on May 21 stating it seemed chances were zero to none for success and decided to w/d request for rezoning, but stated still interested in property if ∆ if he would be willing to sell property for $142.5K since π believed property was worth less as currently zoned.  ∆ rejected offer in letter on June 9.  Π replied back June 14 saying rec’d letter w/ some regret but π decided to purchase property as provided in K.  π’s atty sent 2 more letters on June 23 and July 6 to check in and ∆’s atty replied July 8 contending π’s failure to waive the zoning requirement and to elect to proceed under the K when rezoning was denied, along w/ π’s modified offer voided the K.  π filed suit seeking specific performance, ∆ moved for SJ, which was granted on ground that π effectively repudiated the K.  On appeal, court held that May 21 letter was not definite and unequivocal repudiation, and request to change a term, including price term, of the K did not imply a threat of nonperformance if the price term was not modified (might count if it did) so didn’t amount to repudiation.  Even if it did, π timely retracted its repudiation.  Repudiating party has the power of retraction unless the injured party has brought suit, materially changed position in reliance on repudiation or notified repudiating party he considers repudiation final.  ∆’s interrogatory responses indicated that ∆ did not file suit or change position (did not sell the property to another party or even discuss selling the property to another party, receive or make any other offers).  No notice to repudiating party required if aggrieved party materially changes its position as a result of the repudiation, but if it does not, notice is required.  ∆s only gave notice they considered π’s repudiation final AFTER π retracted—therefore, retraction made repudiation ineffective and π not liable for breach.  Reversed and remanded trial court’s SJ for ∆.  

b. Adequate Assurances 
· Restatement § 251 When Failure to Give Assurance May Be Treated as a Repudiation
(1) Where reasonable grounds arise to believe that the obligor will commit a breach by non-performance that would of itself give the obligee a claim for damages for total breach under § 243, the obligee may demand adequate assurance of due performance and may, if reasonable, suspend any performance for which he has not already received the agreed exchange until he receives such assurance.
(2) The obligee may treat as a repudiation the obligor’s failure to provide within a reasonable time such assurance of due performance as is adequate in the circumstances of the particular case.
· Reasonableness of grounds depends on circumstances that arise after the K was formed, not on the situation that was known when the K was formed
· Factors: other party’s significant financial difficulties, failure to perform important obligations under the K, even reliable market conditions, and information rec’d from reliable sources that have nothing to do with other party’s conduct under the K—just can’t be unreliable rumors or insignificant risks
· Adequate assurance: can range from verbal guarantee to posting a bond, depending on circumstances, as long as it is made in good faith
· Demand need not be in writing, although it is preferable
· If time is particularly important, written demand may not be possible
· Where justice appears to favor party seeking assurances, courts have been more lenient and even use “right to adequate assurances” to achieve substantial justice where he issue is which party was first in material breach
· Requires giving party “reasonable time” to respond before failure = repudiation

3. UCC
a. Basic Doctrine
· § 2-610 Anticipatory Repudiation
When either party repudiates the contract with respect to a performance not yet due the loss of which will substantially impair the value of the contract to the other, the aggrieved party may 
(a) for a commercially reasonable period of time await performance by the repudiating party; or
(b) resort to any remedy for breach (Section 2-703 or Section 2-711), even though he has notified the repudiating party that he would await the latter’s performance and has urged retraction; and (unless other party has retracted already)
(c) in either case suspend his own performance or proceed in accordance with the provisions of this Article on the seller’s right to identify goods to the contract notwithstanding breach or to salvage unfinished goods (Section 2-704).

· § 2-611 Retraction of Anticipatory Repudiation
(1) Until the repudiating party’s next performance is due he can retract his repudiation unless the aggrieved party has since the repudiation canceled or materially changed his position or otherwise indicated that he considers the repudiation final.
(2) Retraction may be by any method which clearly indicates to the aggrieved party that the repudiating party intends to perform, but must include any assurance justifiably demanded under the provisions of this Article (Section 2-609).
(3) Retraction reinstates the repudiating party’s rights under the contract with due excuse and allowance to the aggrieved party for any delay occasioned by the repudiation.

b. Adequate Assurances
· § 2-609 Right to Adequate Assurance of Performance
(1) A contract for sale imposes an obligation on each party that the other’s expectation of receiving due performance will not be impaired.   When reasonable grounds for insecurity arise with respect to the performance of either party the other may in writing demand adequate assurance of due performance and until he receives such assurance may if commercially reasonable suspend any performance for which he has not already received the agreed return.
(2) Between merchants the reasonableness of grounds for insecurity and the adequacy of any assurance offered shall be determined according to commercial standards.
(3) Acceptance of any improper delivery or payment does not prejudice the aggrieved party’s right to demand adequate assurance of future performance
(4) After receipt of a justified demand failure to provide within a reasonable time not exceeding thirty days such assurance of due performance as is adequate under the circumstances of the particular case is a repudiation of the contract.
· Almost identical considerations and factors as § 251 but:
· Reasonableness determined according to commercial standards if b/w merchants
· Courts are divided as to strictly enforcing demand be in writing (most do not, as long as demand provides a clear understanding of insecure party’s intent to suspend performance until receipt of adequate assurances), and 
· After demand, repudiating party has max. of 30 days to respond, otherwise failure to respond as anticipatory repudiation.

· Hornell Brewing Co. v. Spry (Super. Ct. NY – 1997): ∆ approached π about becoming a distributor of his Arizona iced tea beverages in Canada.  Π had heard that ∆ was an extremely wealthy and successful beer distributor who had recently sold his business, so when ∆ presented his ambitious plan, π accepted and gave exclusive right to distribute in Canada and ∆ formed Canadian corp for that express purpose.  Agreement was oral but π provided ∆ w/ general confirmation letter so ∆ could secure financing.  In the meantime, π sold products to ∆ on 10-day credit terms, but ∆’s sales were way below projections, ∆ failed to pay for months, and bounced checks until unpaid invoices grew to over $100K.  Parties had numerous contacts regarding ∆’s constant arrearages and need for him to obtain line and/or letter of credit to place their business relationship on more secure footing.  ∆ gave π letter from Vanguard confirming approval of $1.5 million revolving credit facility, which never materialized into actual line of credit and still no payment several weeks later. ∆ had π speak to someone on phone who π thought was from an “unusual lending institution” which was going to provide ∆ w/ line of credit but apparently he representing a factoring company called “Metro” (factoring company converts accounts receivable into cash—can’t do w/in 14 days).  Still, no payment received.  Π demanded full payment in writing and said selling would recommence w/ 14-day credit payment and allow balance up to $300K after full payment was made.  Then, π found out from several sources, including its own regional sales manager, that ∆’s warehouse was empty, he had no staff, no truck sand his operation was basically a sham.  Shortly thereafter, but after due date in letter, π finally rec’d full payment, followed by immediate order from ∆ for $390-450K.  π sent new request for letter confirming existence of credit line and personal guarantee backed up w/ verifiable personal financial stmt.  ∆ never provided even tho he had agreement w/ factoring company (Metro).  Π met w/ ∆, gave him proposed termination agreement, ∆ took but never signed and more futile negotiations followed before π brought suit for declaratory relief that ∆ had no distribution rights and π had no further obligations under K. 
· Court first makes clear there was an enforceable K under the UCC even tho there was no writing (conduct recognizes existence of a K).  Then determines π had commercially reasonable grounds for insecurity based on ∆’s words, conduct, course of dealing, course of performance b/w parties, nature of K and industry and demanded commercially adequate assurance two times;
· Demand for full payment & extending 14-day credit up to $300K
· And, even if ∆ paid in full, his new request for sale of $390-450K worth of products was grounds for change of circumstances and combined w/ info π had rec’d gave π more grounds for insecurity and entitled him to seek further adequate assurance which he never rec’d.  Therefore, ∆’s failure to respond constituted a repudiation of the distributorship agreement, which entitled π to suspend performance and terminate the agreement.   

XI. Expectation Damages: Principles and Limitations
· There are three principal purposes of remedies designed to redress π’s injury
· K law encourages promisees to rely on promises by protecting promisee’s expectation interest
· Rule of Expectation Damages: try to put promisee in position she would have been in if breaching promisor had performed by giving injured promisee the benefit of the bargain (hard to compute unless all that is owed is specific sum of money and π fully performed)
· Easier to compute is value π should receive based on position she would have been in had she not entered into the K: π’s loss in relying on K (reliance damages), and even easier, preventing unjust enrichment to ∆ (restitution damages)
· Restatement § 344 Purposes of Remedies
Judicial remedies under the rules stated in this Restatement serve to protect one or more of the following interests of a promise:
(a) his “expectation interest,” which is his interest in having the benefit of his bargain by being put in as good a position as he would have been in had the contract been performed,
(b) his “reliance interest,” which is his interest in being reimbursed for loss caused by reliance on the contract by being put in as good a position as he would have been in had the contract not been made
(c) his “restitution interest,” which is his interest in having restored to him any benefit that he has conferred on the other party.

· Restatement § 346 Availability of Damages
(1) The injured party has a right to damages for any breach by a party against whom the contract is enforceable unless the claim for damages has been suspended or discharged.
(2) If the breach caused no loss or if the amount of the loss is not proved under the rules stated in this Chapter, a small sum fixed without regard to the amount of loss will be awarded as nominal damages.
· Assuming a binding K has been made and that one party committed an actionable breach (unjustified nonperformance of some duty imposed by the K), aggrieved party will ordinarily be entitled to some remedy, even if only nominal damages
· Purpose: symbolic justice

· Substitutional relief = default remedy
· Relief is substitutional when it is intended to give the promisee something in substitution for the promised performance (like $ damages)
· Specific relief = extraordinary remedy
· Relief is specific when it is intended to give the promisee the very performance that was promised

A. Computing the Value of Plaintiff’s Expectation
· Easiest computation: π fully performed and only obligation ∆ didn’t perform is top ay stated amount of $ in return
· Injury to π’s expectation = ∆’s failure to pay that amount
· Damages = that amount (perhaps + interest)
· Kind of “specific performance” since orders ∆ to do precisely what he promised
· Restatement § 347 Measure of Damages in General
Subject to the limitations stated in §§ 350-53, the injured party has a right to damages based on his expectation interest as measured by
(a) the loss in value to him of the other party’s performance caused by its failure or deficiency, plus
(b) any other loss, including incidental or consequential loss, caused by breach, less
(c) any cost or other loss that he has avoided by not having to perform.

· Much more difficult to compute value of π’s expectation of gain if what ∆ failed to do was convey property, or if π’s own performance was incomplete when ∆’s breach occurred and remains incomplete when π’s claim for damages is adjudicated
· Aim is to put π in as good a position as she would have been in had the K been fully performed on both sides so expectation to be protected = π’s net expectation (value of performance ∆ promised to render – cost of performance π had promised in return)
· Depends on whether:
· π terminated K, refused to render any further performance & claims damages for total breach
· π has not terminated K, stands ready to perform any remaining return performance & claims damages for partial breach

· General Measure of Damages = loss in value + other loss – cost avoided – loss avoided
· HYPO: employer hires employee under 2 yr employment K for $50K/yr payable in installments at the end of each month.  6 months after employee starts working, employer wrongfully discharges her.  She looks for work for 3 mos, unable to find a job, pays employment agency $1K, gets similar job 3 mos later paying $45K/yr
· Loss in value: $100K expected for 2yr K - $25K recd for 6 mos = $75K
· + Other loss: $1K fee to employment agency = $1K
· - Cost avoided: $0
· - Loss avoided: new job for what would have been remaining year on K = $45K
= $31K in damages

2. Loss in Value (aka Direct or General Damages) (applies regardless of whether breach is total or partial)
· Dif b/w value to injured party of performance that should have been rec’d & value to that party of what, if anything, was actually rec’d
· Ex: buyer’s claim for damages for partial breach for nonconforming goods, loss in value = dif. b/w value of goods that should have been delivered & value of goods actually delivered (Vienna Convention gives buyer in this situation right to price reduction, remedy unknown to CL as alt. for partial breach—CISG 50)
· If buyer’s claim is for total breach b/c no goods were tendered or goods tendered were not accepted, loss in value = value of goods that were to have been tendered
· Depends on circumstances of injured party or those of that party’s enterprise 
· If injured party’s expected advantage is realization of profit, easier to express than if injured party’s expectation was personal satisfaction (may be virtually impossible to express in dollar value)

3. Other Loss (aka Special Damages) (applies regardless of whether breach is total or partial)
· When breach causes injured party loss other than loss in value, such as incidental or consequential damages, π may be entitled to recovery (subject to limitations, such as foreseeability)
· Incidental Damages: add’l costs incurred after breach in a reasonable attempt to avoid loss, even if attempt is unsuccessful
· Ex: fee paid to broker in unsuccessful attempt to obtain substitute after breach
· Consequential Damages: injury to person or property caused by breach (like failure to comply w/ contractual warranty)
· Ex: services furnished are defective and cause damage to injured party’s property

4. Cost Avoided (applies only when injured party terminates K)
· Further expenditure saved when injured party terminates K and doesn’t have to perform/complete performance
· Ex: injured party is builder that stops work after terminating construction K b/c of owner’s breach—add’l expense builder saves = cost avoided

5. Loss Avoided (applies only when injured party terminates K)
· Saving that results when injured party terminates K from salvaging or reallocating some or all of the resources that otherwise would have been devoted to performance under K
· Ex: injured party is builder that stopped work after terminating K and uses some leftover materials on another K, resulting saving = loss avoided
· Ex: injured party is employee who, after being wrongfully discharged by employer, then takes other employment, net amount earned or will be earned from that employment = loss avoided
· If injured party has actually saved money, saving = loss avoided even tho another person might not have been able to effect that saving
· Ex: injured party happens to make especially favorable arrangement to dispose of leftover materials and avoids more loss than another person might have succeeded in doing, loss avoided based on those favorable arrangements

B. Alternatives to Loss in Value of Performance
· Other terminology is used for real estate and construction Ks, but result should be the same
· Restatement § 348 Alternatives to Loss in Value of Performance
(1) If a breach delays the use of property and the loss in value to the injured party is not proved with reasonable certainty, he may recover damages based on the rental value of the property or on interest on the value of the property
(2) If a breach results in defective or unfinished construction and the loss in value to the injured party is not proved with sufficient certainty, he may recover damages based on
(a) the diminution in the market price of the property caused by the breach, or
(b) the reasonable cost of completing performance or of remedying the defects if that cost is not clearly disproportionate to the probable loss in value to him.
(3) If a breach is of a promise conditioned on a fortuitous event and it is uncertain whether the event would have occurred had there been no breach, the injured party may recover damages based on the value of the conditional right at the time of breach.

1. Real Estate Contracts
· Measure of damages = K price – fair market value of property at time of breach
· If buyer breaches: must show that at the time of the breach FMV was < K price
· FMV usually established by real estate appraisers or other qualified experts
· Owner-opinion rule: courts also usually allow owner of property to testify even though not a qualified expert
· Courts also allow resale price as evidence of FMV at time of breach as long as resale takes place w/in reasonable time in arm’s length transaction 
· Depends on circumstances and the market
· Burden of proof is on π-seller to establish price obtained was w/in reasonable time and effective evidence of value at time of breach
· Courts should consider all relevant evidence of FMV: appraisals, comps, resale price is not conclusive
· If seller breaches: must show that at the time of the breach FMV was > K price 
· English Rule: restricts buyer to restitution of payments made on purchase price unless seller breaches in bad faith
· Rule originated when searching land titles was extremely difficult and seller frequently contracted in ignorance of some later discovered cloud on title preventing sale of marketable title
· US courts generally don’t apply
· Some that do only apply if seller’s breach has to do w/ title defect
· American Rule: award expectation damages for any unexcused failure to convey, regardless of good faith or bad faith of seller
· Consequential/Incidental Damages may include real estate and personal property taxes, utilities, mortgage interest accruing b/w time of buyer’s breach and resale of property (limited to conditions described below: foreseeability, certainty, duty to mitigate)

2. Construction Contracts
· Measure of damages for breach by owner = builder’s expected net profit on the entire K + builder’s unreimbursed expenses at the time of breach
· Ex: owner hires builder to construct building for $200K, est. cost of construction = $180K, owner breaches by unjustifiably terminating K when work is partly done and after paying contractor $70K and builder has spent $95K for labor & materials (some of which are incorporated in partially completed building).  After owner’s breach, builder able to resell $10K of materials purchased for project.
· General Formula: 
· Loss in value: $200K - $70K = $130K
· + Other loss: $0
· - Cost Avoided: $180K - $95K = $85K
· - Loss Avoided: $10K
= $35K in damages
· Using “expected net profit + unreimbursed expenses” formula
· Expected net profit: $200K - $180K = $20K
· + Unreimbursed expenses: $95K spent - $70K paid - $10K saved = $15K
= $35K in damages
· Diminution in Value v. Cost-to-Complete
· American Standard, Inc. v. Schectman (Super. Ct. NY – 1981): π decided to close iron manufacturing plant which had operated on property under dif. owners for almost 100 years.  Contracted w/ ∆ demolition and excavating contractor to convey buildings and other structures and most of the equipment to ∆ in return for $275K and ∆’s promise to remove equipment, demolish structures and grade property as specified “intended to provide a reasonable attractive vacant plot for sale.”  ∆ failed to perform grading properly and π’s brought suit and recovered cost to complete even tho sold property for $183K (only $3K less than FMV).  
· General rule of damages for breach of construction K: injured party may recover those damages which are the direct, natural and immediate consequence of the breach and which can reasonably be said to have been in the contemplation of the parties when the K was made.
· Reasonable cost of replacement or completion 
· Exceptions where diminution in value measure applied: 
· When there has been substantial performance of the K made in good faith but defects exist, correction of which would result in unreasonable economic waste, measure is dif. b/w value of property as constructed and value if performance had been properly completed (Jacob & Youngs)
· As Jacob & Youngs illustrates, this generally entails irremediable defects in construction or which can’t be repaired w/o substantial tearing down & no intentional breach by ∆
· No excuse that burdens of performance were heavier than anticipated or that fulfillment of ∆’s promise would add little or nothing to the sale value of property (what ∆ here argued unsuccessfully)
· The fact that cost of completion was $90K supports that ∆ had not substantially performed 
· Where breach is of a covenant only incidental to main purpose of K and completion would be disproportionately costly, diminution in value measure applied even where no destruction of the work is entailed (Peevyhouse)
· ∆ also argued unsuccessfully that grading to specific level was incidental, but court interpreted express terms of K to mean that the grading was π’s expectation and intended purpose
· Cost-to-complete is more consistent w/ allowing injured party to recover benefit of bargain
· Injured party can expend damages to receive bargained for performance
· Posner argues this overcompensates owner & action for specific performance is more reasonable
· Rebuttal argument: even if π’s choose to pocket their recovery and not spend it on specific substitute performance, they have foregone the expected performance on their land so are not unjustly enriched
· Actual injury to π may not be adequately reflected by market-value comparison
· Property may have idiosyncratic value to π (e.g. personal residence, family farm)
· However, if π is business, diminished market value more likely to be accurate
· Restatement of Restitution § 39 says cost of repair is appropriate remedy in a case like American Standard based on reasoning that costs had factored into price set by parties

C. Restrictions on the Recovery of Expectation Damages
· Three main limitations on recovery of expectation damages: foreseeability, certainty & causation
· No special showing on these factors for general or direct damages (those arising naturally from breach)
· Lost profits π would have made on K that is breached = general
· Not generally limited in any special way
· Consequential or special damages flowing from special circumstances are limited
· Most important type of consequential damage is lost profits arising from collateral Ks 
· Another is injury to person or property caused by goods that do not conform to warranties in a K

1. Foreseeability
· Restatement § 351 Unforeseeability and Related Limitations on Damages
(1) Damages are not recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the contract was made.
(2) Loss may be foreseeable as a probable result of a breach because it follows from the breach
(a) in the ordinary course of events, or
(b) as a result of special circumstances, beyond the ordinary course of events, that the party in breach had reason to know.
(3) A court may limit damages for foreseeable loss by excluding recovery for loss of profits, by allowing recovery only for loss incurred in reliance, or otherwise if it concludes that in the circumstances justice so requires in order to avoid disproportionate compensation.
· Foreseeability
· At time K was made
· Only re: type of loss, not manner in which it occurs
· Focus on breaching party (even tho courts sometimes refer to risks w/in contemplation of both parties)
· At least partly objective—breaching party only liable for losses about which it had reason to know
· Loss must be “probable”—not limited to losses that are only necessary or inevitable, but doesn’t extend to remote losses
· Hadley v. Baxendale (England — 1854): π’s mill stopped due to broken crank shaft and mill didn’t have any other crank shafts so had to obtain a new one in order to resume working, but had to send broken shaft to manufacturer in Greenwich so that it could be used as a model for the new shaft.  Π’s servant went to ∆, a well-known carrier, to inquire about shipping the shaft to Greenwich & requested that it be sent immediately b/c mill was stopped.  ∆ agent informed π’s servant that if they rec’d the crank shaft before noon on any day, it could deliver it to Greenwich the following day.  Servant brought it to them before noon the next day & paid for shipment and told ∆ to charge any add’l cost if it was possible to get it there faster.  Delivery was delayed due to carrier’s neglect, which caused π to lose profits while mill wasn’t functional.  Π sued for lost profits but unable to recover.  General rules of K provide that the amt which would have been rec’d if the K had been kept is the measure of damages if the K is broken.  Damages that may be properly awarded are those that the parties may “fairly and reasonably” consider as arising from a breach at the time the K is made.  There are times where special circumstances are involved which could result in damages beyond those that the parties could reasonably contemplate when forming the K.  However, where they are present, they must be made known and clearly communicated to the other party so that they are w/in the parties’ contemplation when they enter into the K.  Here, such special circumstances were present but were not clearly communicated to the ∆ so lost profits are not reasonably expected to flow from a delay in the delivery of a crank shaft to a third party—could not be said to have been fairly & reasonably contemplated by the parties as damages that would result from a breach of the delivery K.  Rule: unless special circumstances are clearly communicated, damages resulting from a breach of K should be only those that may be fairly and reasonably considered at the time the K was made.
· Hadley rule under CISG 74 is basically the same but probably lower standard to prove what breaching party ought to have known since dealing in commercial setting 
· Damages for breach of contract by one party consist of a sum equal to the loss, including loss of profit, suffered by the other party as a consequence of the breach.  Such damages may not exceed the los which the party in breach foresaw or ought to have foreseen at the time of the conclusion of the contract, in the light of the facts and matters of which he then knew or ought to have known, as a possible consequence of the breach of contract.
· Minority rule: (Holmes) “tacit agreement test” 
· Limits availability of consequential damages by requiring injured party to show not only that special circumstances were brought to the attention of the other party but also that the other party “assumed consciously” the liability in question

2. Certainty
· Restatement § 352 Uncertainty as a Limitation on Damages
Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty.
· Party can’t recover for damages that are speculative (e.g. lost opportunities from “domino theory” of prospective damages)
· Evidence must be sufficient to persuade factfinder that loss is more likely to have occurred than not (preponderance of the evidence) and must give enough basis for calculating $ damages
· Dif b/w uncertainty about fact of damage and uncertainty about extent of damage
· When π establishes the fact of damages, jury given wide leeway in awarding compensation (where it is certain damage has occurred, only fair and reasonable estimate of amount is required)
· But, § 351(3) “justice so requires in order to avoid disproportionate compensation” limitation applied in cases where there is extreme disproportion b/w price charged and liability sought to be imposed on it (although this is “untraditional” limitation)
· Also applied when agreement is informal and made in a noncommercial setting 
· Proof of lost profits usually requires expert testimony
· Π only entitled to recover net, not gross, profits but what does or does not have to be deducted from gross profits varies
· Variable costs: those that vary w/ particular transaction in question – usually deducted from π’s recovery
· Fixed costs: mortgage expenses, officer salaries, general administrative expenses that can’t be allocated as being “saved” b/c of breach, not usually deducted
· Assumptions and resulting projections of future loss also varies 
· Π generally not allowed to recover decline in market value of its business and present value of the future net income from the business – economic theory says they should be appx. equal so would be double recover
· In reality, these two measures may differ quite substantially (ex: decline in market value of π’s insurance agency resulting from ∆’s breach was $35K but projected lost profits as a result were $810K—10th Circuit held decline in market value was preferred and lost profits should only be awarded where no other reliable method of valuing the business is available)
· New Business Rule: traditionally courts denied lost profit claims to new businesses 
· More recently, rejecting strict application and allowing new businesses to recover lost profits that are proved w/ reasonable certainty often using convincing, non-speculative evidence based on comparable businesses in the area
· CA: requires proof of both occurrence and extent
· Lending Contract: borrower may claim lender’s breach caused it to lose not only favorable interest rate on a loan (general damages) but also profits from transactions that were prevented b/c funds from loan were unavailable—but only recoverable if requirements of mitigation, foreseeability and certainty are met
· Mitigation: borrower should have and could have borrowed elsewhere even at higher rate, to mitigate injury from lender’s breach (would have to be unable to)
· Foreseeability: lender did not have reason to foresee that borrower would be unable to obtain needed funds from any other source (would have to know purpose of loan and that borrower couldn’t borrow elsewhere)
· Harm to Reputation: resulting from employment Ks, seen as too conjectural unless employee in profession where reputation is particularly important (entertainment) and can show loss of particular opportunity, not just harm to reputation in general 
· Lost publicity too speculative and conjectural

3. Causation
· Breaching party cannot be accountable for loss that was not caused by her breach
· There must be a link b/w breach and the loss
· Direct damages usually do not pose an issue of causation b/c there is a clear causal link b/w the breach and the loss of the contractual bargain
· Causation could be an issue concerning consequential damages and the π must establish they were indeed a consequence of the breach 

4. Mitigation of Damages (aka Doctrine of Avoidable Consequences)
· Cost avoided and loss avoided similar to contributory or comparative negligence and assumption of the risk principles in tort law
· Principle: even if ∆’s actions have caused some harm to the π, ∆ need not compensate π to the extent hat π’s own actions were a contributing cause of her injury
· As applied to K law: π my not recover for those injurious consequences of the ∆’s breach that the π herself could by reasonable action have avoided
· Principles honored in all areas but application varies depending on type of case (personal service Ks, land Ks, where enterprise is involved in performing several Ks at once)
· Restatement § 351 Avoidability as a Limitation on Damages
(1) Except as stated in Subsection (2), damages are not recoverable for loss that the injured party could have avoided without undue risk, burden or humiliation.
(2) The injured party is not precluded from recovery by the rule stated in Subsection (1) to the extent that he has made reasonable but unsuccessful efforts to avoid loss.  
· Rockingham County v. Luten Bridge Co. (4th Cir. – 1929): Luten(π) contracted w/ ∆ (county) to construct a bridge after commission voted 3-2 in favor of it.  Due to considerable public opposition, third member of county commission in favor of bridge resigned, then retracted resignation but neither he nor other 2 members in favor of bridge attended any other meetings.  Two opposing members plus new third member took charge and instructed π to stop working on the bridge K.  Π had already spent some $ on labor & material to build the bridge but continued construction believing earlier majority would regain control.  They were wrong were unable to recover full damages.  Despite the fact that ∆ had no right to rescind K, non-breaching party has a duty not to increase resulting damages (i.e., to minimize damages).  Proper remedy when one party repudiates a K is to sue for recovery of damages that were sustained from the breach when the nonbreaching party receives notice of the breach.  Damages should only include lost profit and any other losses sustained up to the time of the breach.  Failure to mitigate damages results in limited recovery for π.
· In practice, advise client in π’s position to demand adequate assurance when facing uncertainty as a result of changing composition of county commission that had initially approved construction and entered into K
· Failure to mitigate damages = affirmative defense raised by ∆
· ∆ has burden of proof (preponderance of the evidence)
· Employment K
· When employer breaches, employee has duty to mitigate
· Employee’s damages = salary that would have been rec’d during rest of the K term – any sum earned or reasonably could have been earned through mitigation 
· Employee does not have a duty to take a lesser job, but money earned from a lesser job will be subtracted from damages employer has to pay 
· Employer has burden of proving employee’s failure to mitigate but must prove both:
· The availability of suitable and comparable employment; and
· Lack of reasonable diligence on the employee’s part to obtain substitute employment
· Comparable employment includes:
· Accepting unconditional offer of reinstatement by employer when no special circumstances exist to justify rejection (same position or comparable position)
· Substitute position is not comparable if it:
· Has significantly inferior compensation or duties than the old job
· Involves greater physical risk than the old job
· Would subject employee to harassment or humiliation (employee not obligated to accept reinstatement from employer that would involve substantial contact w/ supervisor who caused hostile working environment)
· Ex: Parker case—After Fox breached K to employ Shirley MacLaine as star of major musical motion picture w/ feminist themes called “Bloomer Girl,” they claimed MacLaine failed to mitigate by declining their offer for substitute role in “Big Country, Big Man,” a nonmusical, dramatic western filming in Australia.  Court held the work was not “comparable” in the second offer, although pay was equal, b/c two pictures were different types and MacLaine would have had director approval in Bloomer Girl, but not in Big Country, Big Man.
· Fox had a “pay-or-play” clause in the contract (common in many fields) which gave Fox option to perform or pay the amount set forth in the clause (but court still applied doctrine of duty to mitigate for some reason)
· When employee breaches, employer has duty to mitigate 
· Employer has a duty to mitigate by attempting to hire the least expensive, qualified replacement available 
· Assuming employer does reasonably comply with duty to mitigate, if the only available substitute has to be paid a higher salary b/c they are better qualified, breaching employee may have to compensate the employer for the difference in salary (the increased salary), despite the fact that the employer may benefit from hiring a more qualified employee
· Employee’s illness might excuse nonperformance in some employment K cases (risk of injury due to health condition § 261—would have to be a qualifying supervening event, or if person is necessary to perform in service K § 261)
· Real Estate Leases
· Traditional rule: lessor does not have a duty to mitigate
· Lease treated as conveyance of an interest in real property rather than K to permit occupancy by someone other than the owner)—so defaulting tenants held to duty to pay rent in full w/ no obligation on landlord to minimize loss 
· Modern trend: lessor has a duty to mitigate
· More likely to apply in residential lease rather than commercial lease 
· Mitigating v. Additional Contracts
· Non-breaching party’s damages reduced by $ rec’d from mitigating Ks (those π only able to perform b/c ∆’s breach freed π from obligation to perform original K), not additional Ks (applies lost volume theory to non-UCC K)
· § 350 cmt d: the mere fact that an injured party can make arrangements for the disposition of the goods or services that he was to supply under the K does not necessarily mean that by doing so he will avoid loss.  If he would have entered into both transactions but for the breach, he has “lost volume” as a result of the breach and in that case the 2nd K is not a “substitute” for the first one (it is add’l and does not reduce damages)
· Can be for goods or services/employment if individual’s capacity to perform personal services can be established 
· If there is excess capacity, add’l amounts from Ks do not reduce breach from recovery of 1st K (i.e. can’t work 28 hours a day—no excess capacity)
· To establish status as lost-volume seller/provider, π must prove (don’t need to know)
· It possessed the capacity to make an additional sale/provide add’l service
· It would have been profitable for it to make an add’l sale/provide add’l svc
· It probably would have made an add’l sale/provided add’l svc absent breach

5. Pre- and Post-Judgment Interest
· Post-Judgment: when prevailing party asks for interest on amount recovered for the period of time they did not have use of the funds at issue
· Usually granted and will accrue from date judgment is entered or date of verdict 
· Pre-Judgment: when prevailing party asks for interest on amount recovered for the time period between the accruing cause of action and the date of judgment
· Usually only available if agreement provides for interest in the event of breach (like a promissory note) or
· If at the time of breach π’s claim was for a “liquidated” sum (when both amount due and date on which amount is due are fixed and certain or become definitely ascertainable by mathematical calculation) 
· But, restatement adds a provision giving greater flexibility in awarding interest even if there is a good faith controversy about amount of damages
· Restatement § 354 Interest as Damages
(1) If the breach consists of a failure to pay a definite sum in money or to render a performance with fixed or ascertainable monetary value, interest is recoverable from the time for performance on the amount due less all deductions to which the party in breach is entitled.
(2) In any other case, such interest may be allowed as justice requires on that mount that would have been just compensation had it been paid when performance was due.

D. Nonrecoverable Damages
· The following are generally excluded from π’s damages for breach of K (note exceptions)
· Attorney’s fees (American rule: each party pays their own fees)
· Statute might provide for atty’s fees in certain circumstances
· K itself might provide for payment of atty’s fees
· Atty’s fees in a collateral dispute may, in some circumstances, be treated as incidental damages in the main K dispute
· Damages for mental distress (and intangible, noneconomic injury)
· Restatement § 353 Loss Due to Emotional Disturbance
Recovery for emotional disturbance will be excluded unless the breach also caused bodily harm or the contract or the breach is of such a kind that serious emotional disturbance was a particularly likely result
· Ex: breach of K to transport dead body
· Punitive damages
· Restatement § 355 Punitive Damages
Punitive damages are not recoverable for a breach of contract unless the conduct constituting the breach is also a tort for which punitive damages are recoverable.
· Ex: bad faith breach of insurance K
· Sometimes this means recovery is actually below level that true expectation would require (if atty’s fees are high, could result in net loss for bringing suit)
· Sometimes it prevents bringing π’s recovery above net-expectation level (punitive damages)

E. Remedies Under the UCC
· UCC measures damages based on “difference b/w the market price and the K price for the goods:
· Recognizes that application of market measure of damages often does not accurately determine loss suffered b/w reaction of nonbreaching party often involves making a substitute K that may be at a price other than the market price, and provides flexibility on proof of determining market price under § 2-723
· UCC § 2-723 Proof of Market Price: Time and Place
(1) If an action based on anticipatory repudiation comes to trial before the time for performance with respect to some or all of the goods, any damages based on market price (Section 2-708 or Section 2-713) shall be determined according to the price of such goods prevailing at the time when the aggrieved party learned of the repudiation.
(2) If evidence of a price prevailing at the times or places described in this Article is not readily available the price prevailing within any reasonable time before or after the time described or at any other place in which commercial judgment or under usage of trade would serve as a reasonable substitute for the one described may be used, making any proper allowance for the cost of transporting the goods to or from such other place.
(3) Evidence of a relevant price prevailing at a time or place other than the one described in this Article offered by one party is not admissible unless and until he has given the other party such notice as the court finds sufficient to prevent unfair surprise.

1. Buyers’ Remedies
· Seller can breach in two ways:
· Deliver goods that fail to “conform” to K in some way (breach of express or implied warranty relating to quality of goods most likely)
· Fail to make proper “tender” of the goods (fail to deliver on time, deliver too few or too many, fail to deliver at all)

· Step 1 is always to determine if buyer’s remedies are eliminated or limited by the K
· Ex: if seller breaches warranty, but warranty was disclaimed in K or K limits remedies for breach of warranty
· Effective disclaimer eliminates a warranty
· Express warranties cannot be disclaimed, implied warranties can be 
· Limitation on remedy (warranty survives but remedies available for its breach are reduced by the K) is enforceable unless it makes the remedy fail of its essential purpose or it is unconscionable
· Limitations on liquidated damages similar to those under CL –718
· Ex: limitation of consequential damages to injury is prima facie unconscionable, commercial loss is not

· Status quo remedies are designed to get the goods back to the seller if seller ships but breaches (see § 2-601, 602, 608, 612)

Expectation Damages 
· If buyer does not have goods b/c seller fails to deliver (§ 2-601), buyer rightfully rejects (§ 2-602) or revokes acceptance (§ 2-608), buyer may recover any part of the price that has been paid under § 2-711 and also obtain cover damages under § 2-712 or market damages under § 2-713
· Alternative: pursue specific performance to compel delivery under § 2-716
· If buyer has accepted and retained goods despite a nonconformity, buyer’s damages are determined under § 2-714
· Under any circumstance, buyer may be able to recover consequential and incidental damages under § 2-715

b. UCC § 2-711 Buyer’s Remedies in General; Buyer’s Security Interest in Rejected Goods
(1) Where the seller fails to make delivery or repudiates or the buyer rightfully rejects or justifiably revokes acceptance then with respect to any goods involved, and with respect to the whole if the breach goes to the whole contract (Section 2-612), the buyer may cancel and whether or not he has done so may in addition to recovering so much of the price as has been paid
(a) “cover” and have damages under the next section as to all the goods affected whether or not they have been identified to the contract; or
(b) recover damages for non-delivery as provided in this Article (Section 2-713)
(2) Where the seller fails to deliver or repudiates the buyer may also
(a) if the goods have been identified recover them as provided in this Article (Section 2-502); or
(b) in a proper case obtain specific performance or replevy the goods as provided in this Article (Section 2-716).
(3) On rightful rejection or justifiable revocation of any acceptance a buyer has a security interest in goods and his possession or control for any payments made on their price and any expenses reasonably incurred in their inspection, receipt, transportation, care and custody and may hold such goods and resell them in like manner as an aggrieved seller. 

c. UCC § 2-712 “Cover”; Buyer’s Procurement of Substitute Goods
(1) After a breach within the preceding section the buyer may “cover” by making in good faith and without unreasonably delay any reasonable purchase of or contract to purchase goods in substitution for those due from the seller.
(2) The buyer may recover from the seller as damages the difference between the cost of cover and the contract price together with any incidental or consequential damages as hereinafter defined (Section 2-715), but less expenses saved in consequence of the seller’s breach.
(3) Failure of the buyer to effect cover within this section does not bar him from any other remedy.
· Allows buyer to “cover” her loss by purchasing substitute goods and measure damages by dif. b/w cost of those goods and K price
· Buyer need not purchase identical goods, just commercially reasonable substitutes
· Sometimes includes if buyer internally manufactures substitute goods
· Superior or significantly different goods don’t qualify as cover
· (3) must be read w/ § 715 and the principle of mitigation of damages, allowing buyer to recover consequential damages that meet foreseeability test of Hadley v. Baxendale so failure to cover will preclude recovery of consequential damages if buyer fails to act reasonably

d. UCC § 2-713 Buyer’s Damages for Non-Delivery or Repudiation
(1) Subject to the provisions of this Article with respect to proof of market price (Section 2-723), the measure of damages for non-delivery or repudiation by the seller is the difference between the market price at the time when the buyer learned of the breach and the contract price together with any incidental and consequential damages provided in this Article (Section 2-715), but less expenses saved in consequence of the seller’s breach.
(2) Market price is to be determined as of the place for tender or, in cases of rejection after arrival or revocation of acceptance, as of the place of arrival.
· Measures buyer’s damages for non-delivery or repudiation by seller as dif b/w market price at the time when the buyer learned of the breach and the K price together w/ any incidental and consequential damages provided in §2-715 but less expenses saved in consequence of the seller’s breach
· Shipment K: seller tenders by placing goods in hands of a carrier
· Destination K: seller tenders when goods are delivered to a destination point (often buyer’s place of business or locale)
· Typical commercial K will contain a delivery term defining seller’s obligations and thereby identifying relevant market price for measuring damages
· Buyer can choose b/w cover and market damages but most likely court will try to put aggrieved buyer in as good as a position as if the other party had fully performed which means limited to cover if market damages are higher
· Repudiation—time measured either date when buyer learns of repudiation (literal reading), that date plus commercially reasonable time thereafter (supported by § 2-610), or date on which actual performance by seller is due under the K (legislative history supports).

e. UCC § 2-714 Buyer’s Damages for Breach in Regard to Accepted Goods
(1) Where the buyer has accepted goods and given notification (subsection (3) of Section 2-607) he may recover as damages for any non-conformity of tender the loss resulting in the ordinary course of events from the seller’s breach as determined in any manner which is reasonable.
(2) The measure of damages for breach of warranty is the difference at the time and place of acceptance between the value of the goods accepted and the value they would have had if they had been as warranted, unless special circumstances show proximate damages of a different amount.
(3) In a proper case any incidental and consequential damages under the next section may also be recovered.
· Ex: automobile delivered w/ dif. and lower priced set of tires, buyer can recover difference in value (probably based on market prices) b/w two sets of tires.  
· If buyer retains goods despite nonconformity, must notify seller w/in reasonable time in order to preserve the right to collect a remedy

f. UCC § 2-715 Buyer’s Incidental and Consequential Damages
(1) Incidental damages resulting from the seller’s breach include expenses reasonably incurred in inspection, receipt, transportation and care and custody of goods rightfully rejected, any commercially reasonable charges, expenses or commissions in connection with effecting cover and any other reasonable expense incident to the delay or other breach.  
(2) Consequential damages resulting from the seller’s breach include
(a) any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise; and
(b) injury to person or property proximately resulting from any breach of warranty.
· Distinguishes between economic or commercial loss, such as lost profits (a) and damage to person/property (b)
· Only (a) subject to foreseeability test of Hadley v. Baxendale (seller at time of contracting had reason to know) and to mitigation principle (could not reasonably be prevented by cover or otherwise)
· UCC rejects “tacit agreement” of foreseeability test (minority approach under CL)
· But (b) not subject to foreseeability test, though damages must be proved by buyer with reasonable certainty, but not mathematical precision.

g. UCC § 2-716 Buyer’s Right to Specific Performance or Replevin
(1) Specific performance may be decreed where the goods are unique or in other proper circumstances.
(2) The decree for specific performance may include such terms and conditions as to payment of the price, damages, or other relief as the court may deem just.
(3) The buyer has a right of replevin for goods identified to the contract if after a reasonable effort he is unable to effect cover for such goods or the circumstances reasonably indicate that such effort will be unavailing or if the goods have been shipped under reservation and satisfaction of the security interest in them has been made or tendered.  In the case of goods bought for personal, family, or household purposes, the buyer’s right of replevin vests upon acquisition of a special property, even if the seller had not then repudiated or failed to deliver. 
· More liberal approach to specific performance when substitute goods/K are not readily available on market
· “other proper circumstances” can mean inability of injured party to cover

h. UCC § 2-717 Deduction of Damages from the Price
The buyer on notifying the seller of his intention to do so may deduct all or any part of the damages resulting from any breach of the contract from any part of the price still due under the same contract.

2. Sellers’ Remedies
· Status quo remedies restore the goods to the seller or permit the seller to retain goods that the seller has not yet shipped 
· If buyer has not accepted goods based on definition of acceptance in § 2-606, seller can recover either resale damages (706), market damages (708-1), or lost profit (708-2)
· If the gods have been accepted or are not reasonably subject to resale, seller may recover contract price (709)
· UCC § 2-703 Seller’s Remedies in General
Where the buyer wrongfully rejects or revokes acceptance of goods or fails to make a payment due on or before delivery or repudiates with respect to a part or the whole, then with respect to any goods directly affected and, if the breach is of the whole contract (Section 2-612), then also with respect to the whole undelivered balance, the aggrieved seller may
(a) withhold delivery of such goods;
(b) stop delivery by any bailee as hereafter provided (Section 2-705);
(c) proceed under the next section respecting goods still unidentified to the contract;
(d) resell and recover damages as hereafter provided (Section 2-706);
(e) recover damages for non-acceptance (Section 2-708) or in a proper case the price (Section 2-709);
(f) cancel.
· Right to w/h goods: if buyer breaches while seller still in possession of goods, seller can w/h delivery and do whatever else is reasonable w/ goods (like resell them) and sue for damages.
· Limited right to stop shipment in transit and recover shipped goods: if buyer breaches after seller has shipped, seller can stop shipment in transit and recover goods if buyer is insolvent or shipment is a large shipment (e.g. a carload or truckload).

Expectation Damages
a. UCC § 2-706 Seller’s Resale Including Contract for Resale
(1) Under the conditions stated in Section 2-703 on seller’s remedies, the seller may resell the goods concerned or the undelivered balance thereof.  Where the resale is made in good faith and in a commercially reasonable manner the seller may recover the difference between the resale price and the contract price together with any incidental damages allowed under the provision of this article (Section 2-710), but less expenses saved in consequence of the buyer’s breach.
(2) Except as otherwise provided in subsection (3) or unless otherwise agreed resale may be at public or private sale including sale by way of one or more contracts to sell or of identification to an existing contract of the seller.  Sale may be as a unit or in parcels and at any time and place and on any terms but every aspect of the sale including the method, manner, time, place and terms must be commercially reasonable.  The resale must be reasonably identified as referring to the broken contract, but it is not necessary that the goods be in existence or that any or all of them have been identified to the contract before the breach.
(3) Where the resale is at private sale the seller must give the buyer reasonable notification of his intention to resell.
(4) Where the resale is at public sale
(a) only identified goods can be sold except where there is a recognized market for a public sale of futures in goods of the kind; and
(b) it must be made at a usual place or market for public sale if one is reasonably available and except in the case of goods which are perishable or threaten to decline in value speedily the seller must give the buyer reasonable notice of the time and place of the resale; and
(c) if the goods are not to be within the view of those attending the sale the notification of sale must state the place where the goods are located and provide for their reasonable inspection by prospective bidders; and
(d) the seller may buy.
(5) A purchaser who buys in good faith at a resale takes the goods free of any rights of the original buyer even though the seller fails to comply with one or more of the requirements of this section.
(6) The seller is not accountable to the buyer for any profit made on any resale.  A person in the position of a seller (Section 2-707) or a buyer who has rightfully rejected or justifiably revoked acceptance must account for any excess over the amount of his security interest, as hereinafter defined (subsection (3) of Section 2-711)
· Three basic steps:
· Identify goods being resold as same as those under the K that was breached
· Give buyer proper notice
· Private resale: give buyer reasonable notification of his intention to resell
· Public resale: reasonable notice of time and place except if goods are perishable/may quickly decline in value
· Resell in good faith and commercially reasonable manner 
· No recovery for “sham” resale to friendly or affiliated purchaser 
· If better price was obtained, does not make sale unreasonable 

b. UCC § 2-708 Sellers Damages for Non-acceptance or Repudiation
(1) Subject to subsection (2) and to the provisions of this Article with respect to proof of market price (Section 2-723), the measure of damages for non-acceptance or repudiation by the buyer is the difference between the market price at the time and place for tender and the unpaid contract price together with any incidental damages provided in this Article (Section 2-710), but less expenses saved in consequence of the buyer’s breach.
(2) If the measure of damages provided in subsection (1) is inadequate to put the seller in as good a position as performance would have done then the measure of damages is the profit (including reasonable overhead) which the seller would have made from full performance by the buyer, together with any incidental damages provided in this Article (Section 2-710), due allowance for costs reasonably incurred and due credit for payments or proceeds of resale
· Similar issue arises as when buyer covers and market price would allow higher recovery, technically seller can choose to recover under resale formula of 706 or market of 708 but court probably won’t allow over-compensation under 708 if that would be the case (otherwise if those are inadequate, will allow under (2))
· Three situations where section 2 usually applies
· Lost volume seller: if buyer breaches and seller makes resale of same item, seller may collect lost profits if it can prove that it had the capacity to make both sales and that both sales would have been profitable (burden on seller to prove)—i.e. only applies if breach causes a decrease in quantity of goods seller will sell
· Due credit for payments or proceeds of resale is problematic b/c if total proceeds are deducted, profit recovery would be negated b/c resale price also includes seller’s profit
· Courts avoid this problem by interpreted “due credit” language to apply only when seller sells uncompleted or otherwise unmarketable goods for scrap
·  Seller in process of assembling product: seller could complete manufacture and attempt to resell but may not be commercially reasonable to do this (esp. if goods were specialty items w/o established market)—lost profits based on K price minus cost of production would be perhaps only way to compensate seller.
· Jobber: middle person who purchases goods for resale—if buyer from a jobber breaches before jobber has acquired goods, courts may award lost profits as best measure of seller’s harm (jobber’s can recover lost profits)

c. UCC § 2-709 Action for the Price
(1) When the buyer fails to pay the price as it becomes due the seller may recover, together with any incidental damages under the next section, the price
(a) of goods accepted or of conforming goods lost or damaged within a commercially reasonable time, after risk of their loss has passed to the buyer; and 
(b) of goods identified to the contract if the seller is unable after reasonable effort to resell them at a reasonable price or the circumstances reasonably indicate that such effort will be unavailing. 
(2) Where the seller sues for the price he must hold for the buyer any goods which have been identified to the contract and are still in his control except that if resale becomes possible he may resell them at any time prior to the collection of the judgment.  The net proceeds of any such resale must be credited to the buyer and payment of the judgment entitles him to any goods not resold.
(3) After the buyer has wrongfully rejected or revoked acceptance of the goods or has failed to make a payment due or has repudiated (Section 2-610), a seller who is held not entitled to the price under this section shall nevertheless be awarded damages for non-acceptance under the preceding section.
· Buyer has accepted goods
· Goods are damaged after risk of loss passed to buyer
· Seller unable to resell goods w/ reasonable effort (essentially analog of SP under 716 by forcing acceptance on seller)

d. UCC § 2-710 Seller’s Incidental Damages
Incidental damages to an aggrieved seller include any commercially reasonable charges, expenses or commissions incurred in stopping delivery, in the transportation, care and custody of goods after the buyer’s breach, in connection with return or resale of the goods or otherwise resulting from the breach.
· No mention of consequential damages—but some courts might rely on CL principles and allow sellers to recover consequential damages in appropriate cases (otherwise seems like drafters assumed seller would rarely suffer or be compensated thru other remedies)

XII. Alternatives to Expectation Damages
· We saw restitution & reliance before in the context of whether or not there was an enforceable K, but now we are looking at the doctrines as alternative measures of recovery for damages in the context of an enforceable K (where that is not disputed)
· They are alternatives, meaning you can only get one (but you can argue one and then another in the alternative)
· Expectation OR reliance OR restitution 
· HYPO 1: builder expects profit of $50K (K price = $500K, costs = $450K), owner repudiates after 10% of work done (builder has purchased materials for $30K, but was able to resell for $20K).  Breach is material.
· Expectation damages
· Expectation profit: $50K
· + Unreimbursed expenses for construction (10% of total cost): $45K
· + Unreimbursed materials: $30K
· –Resale of materials: $20K (avoidance of loss)
· Total = $105K
· Reliance damages
· Unreimbursed expenses for construction (10% of total cost): $45K
· + Unreimbursed materials: $30K
· - Resale of materials: ($20K) (avoidance of loss)
· Total: $55K
· Lost profits are not included in reliance damage computation
· Here, better off asking for expectation damages
· HYPO 2: same facts, but due to building boom in area, builder’s costs for labor and materials are 15% higher than expected at time he entered into K w/ owner and builder resells leftover materials for $23K.  
· Expectation damages
· Expectation profit: $50K reduced by 15% of $450K (due to cost increase)
· 15% of $450K = $67,500 extra to perform
· $450K + $67.5K = $517.5K cost to perform
· $500K - $517.5K = expected loss of ($17.5K)
· + Unreimbursed expenses for construction (10% of $517.5K) = $51,750
· + Leftover materials increased by 15%
· 15% of $30K = $4.5K
· $30K + $4.5K = $34.5K
· - Resale for ($23K)
· So expectation damages = $45,750
· Reliance damages
· Unreimbursed expenses for construction (10% of increased cost): $51,750
· + Unreimbursed materials: $34,500
· - Resale of materials ($23K)
· Total reliance damages = $63,250
· Here, reliance damages are higher b/c expectation damages include lost profits, which would represent a loss and be subtracted from total recoverable damages)

A. Reliance Damages
· If expectation damages would in theory be recoverable, they may not be provable w/ reasonable certainty so π’s fallback position will usually be recovery of reliance damages
· Restatement § 349 Damages Based on Reliance Interest
As an alternative to the measure of damages stated in § 347, the injured party has a right to damages based on his reliance interest, including expenditures made in preparation for performance or in performance, less any loss that the party in breach can prove with reasonable certainty the injured party would have suffered had the contract been performed.
· Goal: undoing harm that was foreseeable and can be measured w/ reasonable certainty
· Usually, out of pocket expenditures
· Courts may not allow recovery for reliance costs incurred before K was made
· Exception: generally allowed when parties would reasonably contemplate the expenses would be wasted in the event of breach and other limitations on recovery do not apply
· Sometimes, courts take into acct the gains π would have made had she not relied on ∆’s promises 
· Ex: π permitted to recover franchise fee and amount of lost salary after quitting his original job until reemployed when ∆ breached exclusive territory provision—giving up one’s livelihood in reliance on, in preparation for and in performance of a contractual obligation can be as real a detriment as out of pocket expenditures
· Limitations:
· Doctrines that normally apply to limit recovery of expectation damages also apply to recovery of reliance damages (foreseeability, certainty, causation, mitigation)
· Reliance recovery is offset by loss the party in breach can prove π would have suffered
· Ex: if ∆ can show K would have been losing one for π
· If claim is for promissory estoppel (not breach of K), unclear when courts will award expectation, reliance or some other form of remedy but § 90 seems to endorse a flexible approach, giving courts discretion to choose and limit damages as justice requires
· Willistonian approach: either promise is binding or not—if it is, has to be enforced as it is made (expectation damages)
· In like w/ “out of pocket” expenses = restricted to amount of actual reliance
· Ex: Hoffman v. Red Owl (and illustration 10 § 90): baker does all these things in preparation for franchise but only entitled to actual losses on sales of bakery and moving and temporary living expenses, not lost profits from sale of grocery or expectation interests in proposed franchise)
· Might depend on foreseeability and certainty
· Ex: buyer allowed to recover lost profits for breach of seller’s promise to extend credit in PE action where promise extended into the future and damages were proved with reasonable certainty
· Some argument for expectation damages based on being the best way of compensating injured party for reliance that may be difficult to prove
· Ex: in commercial cases, foregone contractual opportunities include difficult to prove acts or forbearances that constitute “total reliance” of π
· Ex: construction bidding cases (Drennan v. Star Paving)—awarding damages on PE theory to GC injured by w/d of sub’s bid, despite no formal K as computed by dif b/w ∆’s bid price and price GC had to pay another sub (reliance-based but also awarding conventional expectation-based remedy since that is the only effective way to prove GC’s actual reliance but clearly not precise measure of reliance—would be impossible)

B. Restitutionary Damages
· Restitution (§ 371) available as a remedy for:
· Breach of K (alternative to expectation damages § 373)
· To breaching party (§ 374), and 
· Where K rendered unenforceable (voidable §§ 375, 376) b/c 
· Party’s duty to perform does not arise or 
· Arises but is discharged (§ 377)



· Restatement § 371 Measure of Restitution Interest
If a sum of money is awarded to protect a party’s restitution interest, it may as justice requires be measured by either
(a) the reasonable value to the other party of what he received in terms of what it would have cost him to obtain it from a person in the claimant’s position, or 
(b) the extent to which the other party’s property has been increased in value or his other interests advanced
· Restitutionary amount must be reasonably certain
· Majority rule: “Market value restitution” = reasonable value of the performance undiminished by any loss which would have been incurred by complete performance 
· Courts have discretion to measure “as justice requires,” either by
· Value of performance rendered (benefit theory), or
· Increase in value of ∆’s property or interests (enrichment theory)
· Ex: reasonable value of painter painting home = $5K but painting home could either increase value of the home by $10K or only by $2K
· “justice” under § 374 where other party is in breach = lesser of value 

· Restatement § 373 Restitution Where Other Party Is in Breach 
(1) Subject to the rule stated in Subsection (2), on a breach by non-performance that gives rise to a claim for damages for total breach or on a repudiation, the injured party is entitled to restitution for any benefit that he has conferred on the other party by way of part performance or reliance.
(2) The injured party has no right to restitution if he has performed all of his duties under the contract and no performance by the other party remains due other than payment of a definite sum of money for that performance.  (π can’t elect restitution, limited to expectation damages)

· Traditional CL rule: breaching party could not recover either on K or in restitution for the value of his part performance—modern approach follows restitution 
· UCC § 2-718 provides a similar rule
· Restatement § 374 Restitution in Favor of Party in Breach
(1) Subject to the rule stated in Subsection (2), if a party justifiably refuses to perform on the ground that his remaining duties of a performance have been discharged by the other party’s breach, the party in breach is entitled to restitution for any benefit that he has conferred by way of part performance or reliance in excess of the loss that he has caused by his own breach.
(2) To the extent that, under the manifested assent of the parties, a party’s performance is to be retained in the case of breach, that party is not entitled to restitution if the value of the performance as liquated damages is reasonable in the light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss.
· Does not mention “good or bad faith” or willfulness but intentional variation from terms of K (as distinguished from intentional nonperformance) will preclude restitution on the idea that part performance has not occurred since it was different performance
· NY & MA don’t allow breaching party unless there has been substantial performance in good faith to fully perform
· But, recovery limited not to allow party in breach to recover more than expectation interest so, in addition to protecting nonbreaching party’s expectation interest by deducting damages other party suffered by the breach, recovery to breaching party also limited to lesser of either 
· Value of benefit conferred or
· ∆’s increase in wealth; and
· In no case will party in breach be allowed to recover more than ratable portion of total K price where such portion can be determined

· Restatement § 375 Restitution When Contract Is Within Statute of Frauds
A party who would otherwise have a claim in restitution under a contract is not barred from restitution for the reason that the contract is unenforceable by him because of the Statute of Frauds unless the Statute provides otherwise or its purpose would be frustrated by allowing restitution.

· Restatement § 376 Restitution When Contract Is Voidable
A party who has avoided a contract on the ground of lack of capacity, mistake, misrepresentation, duress, undue influence or abuse of a fiduciary relation is entitled to restitution for any benefit that he has conferred on the other party by way of part performance or reliance.

· Restatement § 377 Restitution in Cases of Impracticability, Frustration, Non-Occurrence of Condition or Disclaimer by Beneficiary
A party whose duty of performance does not arise or is discharged as a result of impracticability of performance, frustration of purpose, non-occurrence of a condition or disclaimer by a beneficiary is entitled to restitution for any benefit that he has conferred on the other party by way of part performance or reliance.

C. Specific Performance
· Ordering ∆ to perform K as promised gives non-breaching party “benefit of the bargain,” but is an extraordinary equitable remedy and not the general rule, although w/in court’s discretion 
· Summary of factors:
· Adequacy of legal remedy (difficulty of proving damages w/ reasonable certainty, getting suitable substitute w/ $, likelihood damages could not be collected)
· Difficulty of enforcement or supervision
· Subject matter of K
· Inequitable conduct (mistake, unfair practices, unclean hands)
· Unfair K terms
· Balance of equities and hardships
· Π’s return performance (if not already rendered, court can condition SP on π doing so)

· Restatement § 359 Effect of Adequacy of Damages
(1) Specific performance or an injunction will not be ordered if damages would be adequate to protect the expectation interest of the injured party
(2) The adequacy of the damage remedy for failure to render one part of the performance due does not preclude specific performance or an injunction as to the contract as a whole. 
(3) Specific performance or an injunction will not be refused merely because there is a remedy for breach other than damages, but such a remedy may be considered in exercising discretion under the rule stated in § 357.

· Restatement § 360 Factors Affecting Adequacy of Damages
In determining whether the remedy in damages would be adequate, the following circumstances are significant:
(a) the difficulty of proving damages with reasonable certainty,
(b) the difficulty of procuring a suitable substitute performance by means of money awarded as damages, and
(c) the likelihood that an award of damages could not be collected.
· Generally only if the legal remedy (damages or restitution) is inadequate
· Ex: subject matter of K is unique
· Real property—usually for buyers, can be for sellers, though very uncommon
· Heirlooms
· Works of art
· Other one-of-a-kind objects
· Certain intangibles not readily available on the market such as patents, closely held stock, etc.
· One reason why building Ks are unlikely to be specifically enforced: construction services can be readily purchased on market w/ $ award in damages

· Restatement § 362 Effect of Uncertainty of Terms
Specific performance or an injunction will not be granted unless the terms of the contract are sufficiently certain to provide a basis for an appropriate order.
· SP won’t be denied just because parties left some matters out of K or left some issues to be agreed on in the future, esp. when parties have agreed on all material terms and other equitable factors are present
· On the other hand, failure to agree on material terms may result in denial of SP – lines are difficult to draw

· Restatement § 364 Effect of Unfairness
(1) Specific performance or an injunction will not be ordered if such relief would be unfair because
(b) the contract was induced by mistake or by unfair practices,
(c) the relief would cause unreasonable hardship or loss to the party in breach or to third persons, or
(d) the exchange is grossly inadequate or the terms of the contract are otherwise unfair.
(2) Specific performance or an injunction will not be granted in spite of a term of the agreement if denial of such relief would be unfair because it would cause unreasonable hardship or loss to the party seeking relief or to third persons.

· Restatement § 366 Effect of Difficulty in Enforcement or Supervision 
A promise will not be specifically enforced if the character and magnitude of the performance would impose on the court burdens in enforcement or supervision that are disproportionate to the advantages to be gained from enforcement and to the harm to be suffered from its denial. 
· Another reason building Ks unlikely to be enforced by SP—too difficult to supervise

· Employment & Personal Service Ks
· Restatement § 367 Contracts for Personal Service or suspension
(1) A promise to render personal service will not be specifically enforced.
(2) A promise to render personal service exclusively for one employer will not be enforced by an injunction against serving another if its probable result will be to compel a performance involving personal relations the enforced continuance of which is undesirable or will be to leave the employee without other reasonable means of making a living. 
· Concerns: difficulty of enforcement & involuntary servitude
· Some courts enjoin employee from working for another employer based on implied promise or express exclusivity clause (characterized as indirect/negative enforcement)
· Classic case: Lumley v. Wagner (England – 1852: ∆, a noted opera singer, contracted to sing exclusively at π’s opera house for coming season, but repudiated K before time of performance to go sing at competing opera house for more $ and π sues for SP.  Even tho ∆’s singing at competitor’s opera house will cause π great loss he cannot prove w/ reasonable certainty and even tho ∆ can find suitable jobs singing at other opera houses not in competition w/ π, specific performance still denied—however, INJUNCTION could be enforced since ∆ expressly promised not to sing for any competitor during time in question 
· Competitor is essential—gives rise to “tortious interference w/ K” (tort)
· More likely to deny a request if services are not special, unique, unusual or of peculiar value
· Ex which are special, unique, etc.: athletes, artists, media personalities 
· SP against employer normally denied b/c of difficulty of supervision or b/c of adequacy of $ damages
· Covenants not to compete: post-employment covenants not to compete w/ former employer may be enforceable if employer has a valid, protectable interest and the restrictions are reasonable
· In some jx, like CA, courts weigh employer & employee interests but emphasize employee freedom to work and may
· Refuse to enforce noncompete at all or
· Reform a noncompete clause to limit its scope, for ex. limiting geographically or shortening period of time during which noncompete is applicable 

D. Agreed Remedies
· Once nonperformance or defective performance of a K occurs, it is w/in power of parties to agree to compromise or settle their dispute (in effect, agreeing on remedy for breach)
· Absent some element of fraud, mistake or duress, will almost surely be final settlement 
· Sometimes stipulate only amount of damages one party had suffered from other’s nonperformance then just litigating issue of whether that nonperformance was unexcused breach and applying stipulated amount if it was (courts unlikely to interfere)
· Sometimes, parties agree as part of original K what remedy to be awarded in event of breach
· Agreed-remedy (aka “liquidated damages clause”) where fixed or determinable sum of money has been specified in advance as the remedy for a particular type of breach (either for one or both parties) not so warmly rec’d by courts
· Depends on whether term is aimed at compensation (enforceable) or
· Reasonable forecast of harm
· Intended to penalize (unenforceable)
· Goes beyond actual loss likely to be suffered by nonbreaching party
· Restatement § 356 Liquidated Damages and Penalties
(1) Damages for breach by either party may be liquidated in the agreement but only at an amount that is reasonable in the light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss.  A term fixing unreasonably large liquidated damages is unenforceable on grounds of public policy as a penalty.
(2) A term in a bond providing for an amount of money as a penalty for non-occurrence of the condition of the bond is unenforceable on grounds of public policy to the extent that the amount exceeds the loss caused by such non-occurrence.
· Considers difficulty of proving loss—great difficulty proving loss has occurred or establishing amount w/ requisite certainty, easier it is to show LD is reasonable
· BUT: (anticipated or actual loss) = compares liquidated vs. actual damages—if actual damages cannot be shown to reasonable certainty, comparison can’t be done 
· Could mean: at time of formation (traditional rule)
· Could mean: either at time of formation or actual loss (modern trend—either measure can be enforceable)
· Restatement § 361 Effect of Provision for Liquidated Damages 
Specific performance or an injunction may be granted to enforce a duty even though there is a provision for liquidated damages for breach of that duty.
· Courts balance policy of favoring freedom of K w/ policy against confining K relief to economic compensation
· Pros:
· Easier & more efficient to obtain relief in the event of breach (esp. if K involves speculative transaction)—avoids issues of foreseeability, reasonable certainty, mitigation and helps parties predict cost of breaching 
· Promotes settlement of disputes rather than costly & uncertain litigation
· Cons:
· May not be well-forecasted and π may be over or under compensated 
· Many courts assume LD clause is enforceable and put burden of proof on party seeking to invalidate 
· Employment K
· LD clauses can be enforceable if not penalties 
· Could compensate non-breaching employee for actual injuries for which recovery typically not available such as loss of reputation or emotional distress 
· Damage Limitation Provisions
· Parties may limit relief a party may claim in the event of breach
· Not anticipating amount of damages (not liquidation of damages) but limitation by precluding consequential damages or confining liability to direct damages for ex.
· Enforceable unless unconscionable or provides for valueless remedy 


· UCC § 2-718 Liquidation or Limitation of Damages; Deposits
(1) Damages for breach by either party may be liquidated in the agreement but only at an amount which is reasonable in light of the anticipated or actual harm caused by the breach, the difficulties of proof of loss, and the inconvenience or nonfeasibilty of otherwise obtaining an adequate remedy.  A term fixing unreasonably large liquidated damages if void as a penalty.
(2) Where the seller justifiably withholds delivery of goods because of the buyer’s breach, the buyer is entitled to restitution of any amount by which the sum of his payment exceeds
(a) the amount to which the seller is entitled by virtue of terms liquidating the seller’s damages in accordance with subsection (1), or
(b) in absence of such terms, twenty per cent of the value of the total performance for which the buyer is obligated under the contract or $500, whichever is smaller.
(3) The buyer’s right to restitution under subsection (2) is subject to offset to the extent that the seller establishes
(a) a right to recover damages under the provisions of this Article other than subsection (1), and
(b) the amount or value of any benefits received by the buyer directly or indirectly by reason of the contract.
(4) Where a seller has received payment in goods their reasonable value or the proceeds of the resale shall be treated as payments for the purposes of subsection (2); but if the seller has notice of the buyer’s breach before reselling goods received in part performance, his resale is subject to the conditions laid down in this Article on resale by an aggrieved seller (Section 2-706).

· UCC § 2-719 Contractual Modification or Limitation of Remedy
(1) Subject to the provisions of subsections (2) and (3) of this section and of the preceding section on liquidation and limitation of damages,
(a) the agreement may provide for remedies in addition to or in substitution for those provided in this Article and may limit or alter the measure of damages recoverable under this Article, as by limiting the buyer’s remedies to return of the goods and repayment of the price or to repair and replacement of non-conforming goods or parts; and
(b) resort to a remedy as provided is optional unless the remedy is expressly agreed to be exclusive, in which case it is the sole remedy.
(2) Where circumstances cause an exclusive or limited remedy to fail of its essential purpose, remedy may be had as provided in this Act.
(3) Consequential damages may be limited or excluded unless the limitation or exclusion is unconscionable.  Limitation of consequential damages for injury to the person in the case of consumer goods is prima facie unconscionable but limitation of damages where the loss is commercial is not.
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