I. CONTRACT FORMATION
A. Basics
i. Contracts address future promises, not simultaneous exchanges
ii. Default rulelegal rule that applies unless parties contract for a different rule to apply
iii. Formalist/Traditional perspective: set of neutral, universal rules from decided cases; judges shouldn’t consider policy arguments
iv. Realist perspective: decisions affected by judges, impossible to derive 
v. neutral rule so developed general standards 
vi. Law and Economics: maximize efficiency, society has rules that encourage mutually beneficial exchanges
vii. Moral philosophy: fairness and equity
viii. Relational school: most Ks occur in relationships that are continuing 
ix. Critical Legal Studies: legal system perpetuates old status quo, focus on communitarian values 
x. Restatement §17: Contract formation requires bargain in which there is a manifestation of mutual assent to the exchange and a consideration 
B. Mutual Assent under Common Law
i. Mutual Assent: look at conduct of the parties from perspective of reasonable person rather than actual, subjective intentions
ii. Mutual Assent: offer and acceptance 
iii. Meeting of the Minds; use objective evidence/conduct to determine manifestation of mutual assent like signing a contract (Ray v. Eurice Bros-contract being drafted several times)
iv. Restatement §2: promise is a manifestation of intention to act or refrain from acting in a specified way, so made as to justify a promisee in understanding that a commitment has been made
v. Can hold promise enforceable even when joking depending on past dealings and what a reasonable person would have thought 
vi. General Rule: newspaper ad is not an offer
vii. Bilateral Contractsexchange of promises to perform in the future (mutual) 
viii. Restatement §24: offer is manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it
a. Objective invitation to offeree to accept
ix. Restatement §26: not an offer if person to whom it is addressed to knows or has reason to know that the person making it does not intend to conclude a bargain until he has made a further manifestation of assent 
x. Offeror is master of the offercan specify valid types of acceptance, limitations on power of acceptance, etc. 
xi. Offeree has power of acceptance once offer is made 
xii. Restatement §36: can terminate offeree’s power of acceptance by rejection or counter-offer by offeree, lapse of time, revocation by offeror, or death/incapacity of offeror/offeree 
xiii. Ad in the paper is a request for an offer, not an actual offer (Logan-property for sale); preliminary negotiations aren’t an offer either
xiv. Restatement §40: rejection or counteroffer by mail or telegram does not terminate the power of acceptance until received by the offeror, but limits the power so that a letter or telegram of acceptance sent after [the rejection or counteroffer was sent] is only a counteroffer -- unless the offeror receives the acceptance before he receives the rejection or counteroffer
		a. Rejection effective upon receipt; acceptance upon dispatch 
xv. Restatement §42: offeror’s revocation of offer is effective when offeree receives manifestation of intent to not enter into K 
xvi. Restatement §63(a): Acceptance treated as effective upon dispatch regardless if it reaches the person; bilateral only  
xvii. Exception to general rule for adswhen misleading customer, court enforces K (Izadi-truck ad) (Lefkowitz-also an exception, selling furs but only to women)
xviii. Counter-offer operates as a rejection of the initial offer and creates a new offer (Normile-buying a house but offer taken by someone else before accepted)
xix. Qualified acceptance=counter-offer=rejection=new offer
xx. Acceptance must be unequivocal and unqualified in order for a contract to be formed 
xxi. Restatement §43: power of acceptance terminated when offeror takes definite action inconsistent with an intention to enter into proposed contract AND offeree acquires reliable information to that effect 
xxii. Unilateral Contractsexchange of promise for future performance 
xxiii. Classical rule: allows revocation until performance completely rendered
xxiv. Modern rule: allows for resolving ambiguities of performance or promise through offeree’s choice (Restatement §32)
xxv. Restatement §45: option contract created when offeree tenders or begins invited performance or tenders a beginning of it; offeror’s duty of performance is conditional on completion or tender of invited performance in accordance with terms of the offer 
xxvi. Classical rule seen in Petterson v. Pattberg; not a complete performance until money is in offeror’s hands 
xxvii. Exceptioncannot revoke if offeree has made substantial performance (Cook v. Caldwell Banker-stayed for bonus program)
xxviii. Postponed Bargainingagreement to agree and formal contract contemplated
xxix. If parties know an essential term is not yet agreed on, there is no K
xxx. Doctrine of Indefiniteness: parties must have agreed with respect to all material terms of contract; could have a clear, definite method as well to enforce K (Walker v. Keith-rent price agreement)
xxxi. Agreement to agree: parties have reached an agreement on number of matters but have left for future agreement on one or more terms; cannot constitute a binding K because need to establish all material terms
xxxii. Agreement to agree is enforceable if there is a definite method
xxxiii. Courts can sometimes supply missing terms (minority rule)
xxxiv. UCC §2-204(3)even though one or more terms are left open, a K for sale does not fail for indefiniteness if parties have intended to make a K and there is a reasonably certain basis for giving an appropriate remedy 
xxxv. UCC §2-305can conclude K for sale even without price decided as long as parties intend to be bound by K
xxxvi. Formal contract contemplatedreached agreement in principle on at least the major provisions of agreement but contemplate execution of a formal written K; derive intent to be bound from objective evidence (Quake Construction-letter of intent)
xxxvii. Restatement §27: manifestations of assent that are in themselves sufficient to conclude K will not be prevented from so operating by the fact that the parties also manifest an intention to prepare and adopt a written memorial thereof; but the circumstances may show that the agreements are preliminary negotiations 
C. Consideration under Common Law 
i. Failure of consideration is an affirmative defense 
ii. Valuable consideration may consist either in some right, interest, profit or benefit accruing to the one party or some forbearance, detriment, loss or responsibility given, suffered or undertaken by the other (Hamer v. Sidway-uncle having nephew stay clean) 
iii. Classical Benefit/Detriment testlook at detriment limiting one’s legal right or benefit to party seeking promise/performance (promisor) 
a. For unilateral Ksneed either benefit or detriment
b. For bilateraleach party is both promisor and promisee; usually only one promise lacks consideration 
iv. Modern Promise must induce detriment and detriment must induce promisequid pro quo/price of the promise (Pennsy v. American Ash-giving ash for free so P has to dispose of it)
a. Inducement for making the promise is a return promise/performance
b. Don’t need literal bargaining for consideration but do need to have a legal duty involved 
v. Modern Restatement §71: to constitute consideration, a performance of a return promise must be bargained for; promise bargained for if sought by promisor in exchange for his promise and is given by the promise in exchange for that promise 
vi. Nothing is consideration that is not regarded as such by both parties (Dougherty v. Salt-wants to give nephew money, conditional gift)
a. Recitals are evidence of consideration 
vii. Bargained for exchange doesn’t require actual bargaining; just need quid pro quo
viii. Recital of Considerationcreates rebuttable presumption that consideration actually existed
ix. Opposing party can rebut presumption by clear preponderance of evidence 
x. Mere pretense of bargain does not suffice
xi. Nominal consideration for option K okay, not for underlying K
xii. Illusory promiseswords in promissory form that promise nothing; makes performance optional, not enforceable and not consideration 
xiii. Restatement §77: when performance is optional, agreement at will means it can be terminated at any time (Marshall Durbin-agreement at will but K valid because of benefit/detriment test, unilateral K)
a. Promisor who made illusory promise can accept it by performance (unilateral Kperforming illusory promise makes it consideration)
b. Can have enforceable K if only one real promise and the others are illusory 
xiv. Adequacy of considerationbargained-for exchange doesn’t require proof of equivalent exchange; courts will not weigh the consideration 
a. Mere inadequacy of consideration will not void K (Batsakis-gave Greek money under K and had to pay back)
xv. Past performance is not a consideration for a new promise (Plowman-employees past service doesn’t serve as consideration for promise of pension checks)
xvi. Moral consideration does not equate to legal consideration 
xvii. Pre-existing duty rule: one party can’t hold up the other party during performance of an agreed upon contract 
a. Promise to render performance that has already been promised or partly delivered is not consideration for a new promise
D. Option Contracts 
i. Restricts power to revoke an offer; gives fixed time/price
ii. Has to be supported with consideration 
iii. Illusory promises okay for option K, since only need purported consideration under Restatement §87
iv. Consideration liberally construed but more strict for underlying K
v. Option contract: owner agrees to give another exclusive right to buy at a fixed price within a specified time; only enforceable if proof of mutual assent and consideration 
vi. Restatement §25: promise which meets requirements for formation of contract and limits promisor’s power to revoke an offer 
vii. Restatement §87: offer is binding as option K if it’s in writing and signed by offeror, recites consideration and proposes fair exchange 
viii. Restatement §37: option K terminated by another K with new consideration 

E. Contract Formation under the UCC
i. UCC Article 2 pertains to sale of goods
ii. DON’T FORGET DICKERED TERMS
iii. UCC §2-104merchant defined as person who deals in goods that he holds himself out as having knowledge or skills peculiar to the goods involved in the transaction 
iv. UCC §2-105goods are movable at time of identification to K for sale 
v. UCC §2-106sale is passing of title from seller to buyer 
vi. UCC §2-204K is sufficient even if time of making is undetermined and one or more terms are left open; as long as parties intended to make K and reasonably certain basis for giving an appropriate remedy 
vii. Predominant purpose/thrust testdetermines use of UCC vs. CL; language of K and nature of business (Jannusch-festival foods business sold, sale of goods, not services)
a. Bifurcationsplit up the two issues into separate trials
viii. UCC §2-205firm offer, not revocable for lack of consideration, but cannot exceed three months; assurance must be supplied by offeree and signed by offeror; has to be in writing 
ix. UCC §2-206construe offer to invite acceptance 
x. UCC §2-207(1)purported acceptance operates as an acceptance even though it states additional or different terms, unless acceptance made expressly conditional on assent to those terms
xi. UCC §2-207(2)additional terms become part of K between merchants unless offer expressly limits acceptance to offer’s terms, materially alter it, or notification of objection has already been given or within a reasonable time
xii. If non-merchants, additional terms not part of K
xiii. UCC 2-207(3)conduct can establish K although writings do not otherwise establish K, terms consist of those on which the writings of the parties agree
F. Battle of the Forms 
i. Mirror image rulepurported acceptance operates as an acceptance only if identical to initial offer (Princess Cruises-Princess accepted GE’s final price quote when allowing them to proceed)
a. CL rulecan accept terms of counter offer by performance 
ii. Last shot rule: party impliedly assented to/accepted a counter offer by conduct indicating lack of objection to it; last offer controls
a. Favors sellers since they usually get last chance
iii. General rule that price quote is an invitation to negotiate, not an offer
iv. Purchase orders are considered as offers to purchase (Brown Machine-didn’t send back acknowledgement form, but used purchase order as offer, didn’t include indemnification provision)
v. Express assent cannot be presumed by silence/mere failure to object
vi. In determining whether a term constitutes a material alteration under UCC §2-207(2), look at presence of surprise and hardship to non-assenting party (Gottlieb-changed fabrics for prosthetics)
a. UCC Knock-out rule: conflicting terms drop out and use UCC to gap fill
vii. Course of dealinghow parties have conducted themselves in prior Ks
viii. Course of performancehow parties conducted themselves in this contract
ix. Trade usagestandard practices used in particular industry 
G. Electronic/Layered Contracts
i. Shrink-wrap terms: seller’s terms inside packaging for a product that is in plastic 
a. No affirmative act of assent with respect to shrink-wrap terms on part of buyer
b. Buyer’s return would be a rejection of seller’s terms
ii. Click-wrap terms: internet purchase, click/initial box to agree to seller’s terms
iii. Browse-wrap terms: internet provider’s terms of use on site, click on links, typically using site itself constitutes users’ consent to terms; not required to initial/check box (okay if notice and opportunity to review terms)
iv. Majority approach favors sellersseller as offeror and buyer as offeree; returning product rejects offer, keeping product accepts terms
a. Some courts say K formed when buyer keeps product past the stated return period
b. Other view is layered contractingformation of K in steps, buyer accepts offer to buy product, then accepts terms and conditions by not returning the product
v. Minority approachbuyer as offeror and seller as offeree, buyer can’t prevent K formation by returning products
a. K formed when seller accepts offer by performing 
b. K based on conductUCC §2-207(3) 
c. K based on writings and K formed when seller accepts offer, if buyer is non-merchant then additional terms not part of K; if merchants, look at UCC §2-207(2) 
vi. Alternative formation: oral K with its own terms, followed by written confirmation 
a. If seller’s terms in confirmation different from oral K, seller’s term is not part of K
b. If terms are additional, go to UCC §2-207(2) if merchants
c. If non-merchants, term is not part of K if party doesn’t assent to it
vii. Browse-wrap agreement doesn’t require user to manifest assent to terms and conditions expressly (Hines-returning vacuum to overstock)
a. Validity depends on actual/constructive knowledge of terms and conditions 
viii. K formation when consumer accepts full terms after receiving a reasonable opportunity to refuse them (Dell-unfair tax in service K for computer)
a. Buyer needs to know how to refuse seller’s terms

II. ABSENCE OF BARGAINED-FOR EXCHANGE
A. Promissory Estoppel
i. Promises within familycourt less likely to find promise enforceable; usually find a gift (Kirksey-woman moves & brother in law kicks her out)
ii. Charitable subscriptionsoral or written promise to do certain acts or to give real or personal property to a charity or for a charitable purpose 
iii. Restatement §90(1): Promise which promisor should reasonably expect to induce action/forbearance, and does indeed induce such action; binding if injustice avoided only through enforcement 
iv. Restatement §90(2): charitable subscription is binding under (1) without proof that promise induced action or forbearance (King-donating letters to BU)
v. If donative intent is clear, give effect to that intent 
vi. Promises in a commercial contextchange of position will often be sufficient to invoke promissory estoppel even if conduct doesn’t involve an expenditure of funds
vii. Katz-promissory estoppel when employee induced to retire but company reduced pension 
viii. Effect of pre-acceptance reliancedetrimental reliance makes sub’s offer irrevocable once overall offer accepted 
ix. Minority view/exceptionmere use by a GC of a sub’s bid does not constitute acceptance of that bid (Baird-sub withdrew bid right before acceptance)
a. Restatement §35: offer withdrawn before acceptance means acceptance is too late
x. Majority viewjustifiable reliance on an offer may serve as sufficient reason for making a promise binding; reasonable reliance serves as consideration (Berryman-option to hold land but then P sold it, K invalid)
xi. Restatement §87(2): offeror should reasonably expect to induce action/forbearance of a substantial character on the offeree before acceptance and which does induce such action/forbearance is binding as an option K to extent necessary to avoid injustice (Drennan-GC’s bid won with sub included, sub withdrew bid after the fact)
xii. Promissory estoppel must be based on a clear and definite promise
xiii. Generally, preliminary negotiations not enforceable K, but detrimental reliance can bring in promissory estoppel (Pop’s Cones-TCBY wanted to move and gave up original lease but D didn’t allow them to come to new location) 
B. Restitution  
i. Cause of action is unjust enrichment, remedy is restitution
ii. Unjust enrichment: equitable principle mandating that one shall not be permitted to unjustly enrich oneself at the expense of another or to receive property or benefits without making compensation for them
iii. Assumpsit: where person who received goods or services promised to pay a sum certain for them 
a. Quantum Valebat: recovery of value of goods delivered, where sum was uncertain 
b. Quantum Meruit: for recovery of value of services delivered, where sum uncertain
iv. Implied promiseassumpsit expanded to cover nonconsensual transactions in which no promise was made in words
v. Implied-in-fact: based on the conduct of the parties, for example where the law implies a promise to pay a reasonable amount for services requested
a. Court implies a promise where parties’ tacit understanding/mutual assent can be inferred from conduct
b. Real contract 
vi. Implied-in-law: legal fiction, created in absence of evidence of actual mutual assent by the parties, to prevent unjust enrichment; also called quasi-K; also restitution
a. Implied promise based on legal fiction to prevent unjust enrichment
b. Not a real contract
c. Without regard to either party’s expressions of assent either by words or acts
vii. Officiousness: interference with affairs of others not justified by circumstances under which the interference takes place 
viii. Officious meddler not entitled to restitution; neither is Good Samaritan 
ix. Restatement of Restitution §116: A person who has supplied things or services to another, although acting without the other’s knowledge or consent, is entitled to restitution therefor from the other if
a. He acted un-officiously and with intent to charge therefor, and
b. The things or services were necessary to prevent the other from suffering serious bodily harm or pain, and
c. The person supplying them had no reason to know that the other would not consent to receiving them, if mentally competent; and
d. It was impossible for the other to give consent or, because of extreme youth or mental impairment, the other’s consent would have been immaterial
x. No restitution to person who refuses to accept services and is of sufficient mental capacity to understand necessity of receiving them
a. If person is insane or not fully mentally competent, person rendering services is entitled to recover although the person expresses an unwillingness to accept services (Pelo-hospital can recover against mentally incompetent)
b. Surgeon saving an accident victim is entitled to compensation even if victim hysterically refuses treatment
xi. Restatement Restitution §20: person who performs, supplies, or obtains professional services required for the protection of another’s life or health is entitled to restitution from the other as necessary to prevent unjust enrichment, if the circumstances justify the decision to intervene without request
a. Unjust enrichment measured by reasonable charge for services in question
xii. Restatement of Restitution §21: person who takes effective action to protect another’s property from threatened harm is entitled to restitution from the other as necessary to prevent unjust enrichment, if the circumstances justify the decision to intervene without request
a. Unrequested intervention is justified only when it is reasonable to assume the owner would wish the action performed
b. Unjust enrichment measured by loss avoided or by a reasonable charge for services provided, whichever is the lesser value
xiii. Restatement of Restitution §107: person of full capacity who, pursuant to a contract with another, has performed services or transferred property to the other or otherwise has conferred a benefit upon him, is not entitled to compensation therefor other than in accordance with the terms of such bargain, unless the transaction is rescinded for fraud, mistake, duress, undue influence or illegality, or unless the other has failed to perform his part of the bargain
a. In the absence of circumstances indicating otherwise, it is inferred that a person who requests another to perform services for him or transfer property to him thereby bargains to pay therefore
xiv. Sub may recover in restitution from an owner when owner has not paid GC for work performed and sub has exhausted remedies against GC; also where owner benefited without paying consideration to anyone (Commerce-P was sub and D was owner, P not paid by GC so owed by D)
xv. Promissory restitutionmoral obligation alone is not consideration (Mills-father of dead son didn’t pay caretaker after letter to do so)
xvi. Exceptionif a person was subject to a legal obligation that has become unenforceable (SOL or other reason), a subsequent promise to honor or revive the legal obligation will be enforceable at law
xvii. Restatement §82: promise to pay a debt barred by SOL can be express or it may be implied from conduct of obligor 
xviii. Restatement §83: promise to pay debts previously discharged in bankruptcy are also legally enforceable 
xix. Restatement §85: minor’s promise when he reaches age of majority to perform a K made during minority is legally binding 
xx. Restatement §86: if a person receives a material benefit from another, a subsequent promise to compensate the person for rendering such benefit is enforceable 
a. If enforcement of the promise would be disproportionate to reasonable value of benefit received, enforcement may be limited to that value 
b. MUST BE ECONOMIC
xxi. Consideration=moral obligation + material benefit to promisor (Webb-P fell with block to protect D, stopped getting paid after D’s death)

III. STATUTE OF FRAUDS
A. SOF as a Defense
i. Certain types of K to be in writing to be legally enforceable 
ii. For D to prevail, must establish that K is within SOF and SOF is not satisfied; then SOF bars enforcement of K
iii. D’s defense not successful if K is not within SOF or SOF satisfied
iv. Three questions in analyzing SOF issue
a. Is alleged K within SOF?
b. If K within SOF, was SOF satisfied by a writing signed by the party to be charged (party against whom enforcement of K is sought)?
c. If K within SOF, does exception take it out of SOF?
B. Determining if K is within SOF
i. Restatement §110: provides types of K within SOF
a. K for sale of interest in land/real estate
b. K that cannot be performed within one year of making K
c. K to be secondarily responsible for debt of another
d. K made upon consideration of marriage
e. K of executors/administrators to perform obligation of deceased 
ii. One year categoryincludes any K regardless of duration of performance
iii. Some courts apply this narrowlyK within SOF only if it’s logically impossible 
a. Employment K with 5 year term within SOF
b. Employment K with lifetime term not within SOF because K could be completed within the year if employee died within the year
c. Construction of plant in Saudi Arabia not within SOF since could be completed in 1 year, even if it took 9
d. K of no duration or indefinite duration not within this category
e. If K within this SOF rule, ability to terminate K within a year doesn’t take K outside of SOF
iv. UCC §2-201: K for sale of goods for $500 or more are within SOF
C. Writing that satisfies SOF
i. Under CL, enforcement of K requires a writing signed by party to be charged
ii. Writing must identify parties, subject matter, and consideration given by both parties
iii. Restatement §131: K within SOF is enforceable if it is evidenced by any writing, signed by or behalf of the party to be charged, which
a. Reasonably identifies subject matter of K
b. Sufficient to indicate that K with respect thereto has been made between parties or offered by signer to other party, and
c. States with reasonable certainty the essential terms of unperformed promises in K
iv. Restatement §132: memorandum can consist of several writings if one of the writings is signed by party to be charged and writings clearly indicate that they relate to the same transaction (Crabtree-sufficient connections between writings and initialed by D) 
a. Signature is any mark or symbol placed by party to be charged on writing with intent of authenticating it
b. Initials, logos and embossments on stationary okay
v. Restatement §133: SOF may be satisfied by a signed writing not made as a memorandum of K
a. Writing doesn’t have to be delivered to other party
b. Could be internal memo or diary
vi. UCC §2-201: requires writing to be signed by the party to be charged that is sufficient to indicate that a contract for sale has been made between the parties; writing must contain a subject matter and quantity term 
D. Exceptions that take K outside of SOF (CL/Restatement)
i. Part Performance/reliance Restatement §129: contract for the transfer of an interest in land may be specifically enforced notwithstanding failure to comply with the SOF if it is established that the party seeking enforcement, in reasonable reliance on the contract and on the continuing assent of the party against whom enforcement is sought, has so changed his position that injustice can be avoided only by specific enforcement
a. Leads outsider to naturally and reasonably conclude that alleged K actually exists
b. Unequivocally referablefactors are taking possession of land and making substantial improvements upon it (Beaver-D had spent $85k on land in relying on P selling it to them)
ii. Promissory Estoppel Restatement §139: promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce the action or forbearance is enforceable notwithstanding the SOF if injustice can be avoided only by enforcement of the promise
a. Remedy granted for breach is to be limited as justice requires
b. Needed clear and convincing evidence (heightened burden)Alaska Dems-P relied on job offer to move 
iii. In determining whether injustice can be avoided, look at
a. Availability and adequacy of other remedies, particularly cancellation and restitution
b. Definite and substantial character of the action or forbearance in relation to the remedy sought
c. Extent to which the action or forbearance corroborates evidence of the making and terms of the promise, or the making and terms are otherwise established by clear and convincing evidence
d. Reasonableness of action/forbearance
e. Extent to which action/forbearance foreseeable by promisor
iv. Restatement §130: exception to one year SOF rule if P has completed her performance; part performance not enough to take such a K outside SOF
E. Exceptions under UCC 
i. UCC §2-201(2): between merchants where one merchant orally places an order and the other sends a written confirmation, which is signed and states the quantity, the Statute of Frauds is satisfied for both (even though the ordering merchant hasn't signed and is the party to be charged) if the ordering merchant does not object to the confirmation within 10 days
a. Requires that both parties are merchants
b. Within a reasonable time of oral K, one of the parties sends a written confirmation to the other
c. Signed by sender and otherwise satisfies statute as against the sender
d. Recipient has reason to know its contents; and
e. Recipient doesn’t give written notice of objection to it within 10 days of receipt
ii. UCC §2-201(3)(a): where seller has begun to make specially manufactured goods for the buyer
iii. (b): where party charged admits “in his pleading, testimony or otherwise in court” that a contract was made
iv. (c): payment for goods has been made and accepted, or goods have been delivered and accepted
v. Partial payment renders K enforceable under UCC (Buffaloe-P bought barns and wanted to later sell them)

IV. PAROL EVIDENCE RULE
A. Principles of Interpretation
i. Subjective approachno contract formed if parties attribute materially different meanings to K language
a. Difficult to enforce and subject to abuse
ii. Extremely objective theoryhow a reasonable person would interpret K language in circumstances 
iii. Modified objective theory/Restatement §201if parties attach different meanings to their K language, agreement to be interpreted in accordance with meaning of one party if the other either knew or had reason to know of the meaning attached by the former 
a. If parties have same meaning, take that as the meaning
b. Joyner-D and P had different meanings of subdividing lots for office space
iv. Look at face of Kif term has plain meaning, then stop there and use that; if ambiguous, can use extrinsic evidence 
a. Latent ambiguity: not apparent from words alone, but visible in light of surrounding circumstances 
b. Patent ambiguity: facially clear from four corners of K
v. Can use PE to interpret negotiations of K 
vi. Trade usage (Restatement §222/ UCC §1-303(c))has such regularity of observance in a place, vocation or trade as to justify an exception that it will be observed with respect to a particular agreement (Frigaliment-meaning of chicken)
vii. Then look at business/economic realities
viii. Course of performance
a. UCC §1-303(a)sequence of conduct between parties that exists if agreement involves repeated occasions for performance by a party and other party, with knowledge of nature of performance and opportunity for objection to it, accepts performance or acquiesces to it without objection
ix. Course of dealing
a. UCC §1-303(b)/Restatement §223sequence of previous conduct between parties to an agreement which is fairly regarded as establishing a common basis of understanding for interpreting their expressions and other conduct
x. UCC §1-303(e)express terms, then course of performance then course of dealing then trade usage
xi. Doctrine of reasonable expectationsnon-dickered terms should be interpreted with reasonable expectations of non-drafting party even if express K language contradicts those expectations (C&J Fertilizer-burglary in insurance contract)
xii. Restatement §211(3)where other party has reason to believe that party manifesting such assent would not do so if he knew the writing contained a particular term, the term isn’t part of agreement 
xiii. PE RULE ONLY APPLIES IF K IN WRITING
B. PE Exceptions
i. Parol evidence is extrinsic evidence of negotiations (oral or written) that preceded or occurred at the same time as (“prior to” or “contemporaneously with”) the final written document, but were not incorporated into the final written document
ii. PE Rule: when parties to K have mutually agreed to incorporate final version of entire agreement in a writing, neither party can contradict or supplement written agreement with extrinsic evidence of prior agreements or negotiations between them
iii. PE Rule can exclude PE to add to or contradict writing, but where PE rule doesn’t exclude PE, other rules of evidence may exclude it
iv. Can use PE to interpret/explain writing (Restatement §214(c))
a. If K language is reasonably susceptible to interpretation asserted by proponent, evidence admissible to determine meaning intended by the parties (State Farm-insurance policy for non-insured motorists)
b. Use trade usage, course of performance and dealing to interpret K (Nanakuli-price protection for asphalt with Shell)
v. Can use evidence (oral or written) of negotiations that followed a final written document (subsequent negotiations okay)
vi. Can use evidence to establish that the agreement was subject to an oral condition precedent (Restatement §217)
vii. Can use evidence of mistake, fraud, duress, illegality, lack of consideration (Restatement §214(d))
viii. Can use evidence for granting certain equitable remedies (Restatement §214(e))
ix. Can use evidence to establish a collateral agreement between the parties (Restatement §216(2)(a))
C. Integration (Final/Complete)
i. Un-integrated K has no PER issue
ii. If writing is completely integrated (final and complete), PE cannot be admitted to contradict or add to the terms of the writing
a. Restatement §213(1)binding integrated [final] agreement discharges prior agreements to the extent that it is inconsistent with them
b. Restatement §215except as stated in § 214, where there is a binding agreement, either completely or partially integrated, evidence of prior or contemporaneous agreements or negotiations is not admissible in evidence to contradict a term of the writing
c. Restatement 216(1)evidence of a consistent additional term is admissible to supplement an integrated agreement unless the court finds that the agreement was completely integrated
d. UCC §2-202PE cannot be admitted to contradict a completely or partially integrated writing
iii. If writing is partially integrated (final and incomplete), PE cannot contradict terms, but can add to the writing (UCC §2-202(b))
iv. If the agreement is not in writing, or if the writing is not a final writing, the PE rule does not apply and the PE is admissible
v. Final/integratedRestatement §209(3), where parties reduce an agreement to a writing which in view of its completeness and specificity reasonably appears to be a complete agreement, it is taken to be an integrated agreement unless it is established by other evidence that the writing did not constitute a final expression
vi. CompleteRestatement §210(1), integrated agreement adopted by the parties as a complete and exclusive statement of the terms of the agreement; Restatement §210(2), partially integrated agreement is an integrated agreement other than a completely integrated agreement
vii. Agreement that the parties intended to be the final expression of some – but not all -- of the terms of the agreement is partially integrated
viii. UCC 2-202 comment 3agreement is completely integrated if the writing omits a consistent additional agreed term that, if agreed upon would have certainly been included in the document
ix. Restatement §216(2)agreement is not completely integrated if the writing omits a consistent additional agreed term which is agreed to for separate consideration, or such a term as in the circumstances might naturally be omitted from the writing
x. Beyond the scope of writingRestatement 213(2), binding completely integrated agreement discharges prior agreements to the extent they are within its scope
D. Evidence to determine final/complete
i. Issue of law, not fact, for trier of fact to decide
ii. Merger clause/integration clause 
a. Some courts hold it’s conclusive proof of integration
b. Most courts hold it’s presumption, not conclusive 
c. Restatement §216 comment emerger clause doesn’t control question of integration 
d. UCC §2-202 comment 1(a)rejects any assumption that because a writing has been worked out which is final on some matters, it is to be taken as including all the matters agreed upon
e. Party cannot base a claim of fraud upon the very type of a representation that is disclaimed in the writing (Sherrodd-K between sub and GC)
E. Approaches 
i. Four corners/plain meaning/classical/Williston (Willistonian)
a. Look only to face of writing to determine whether agreement is complete
b. If it looks complete and specific and doesn’t say draft, it’s presumptively integrated 
c. Minority approach 
d. Exceptioncourts that use the four corners approach will admit PE to interpret the K only if the language in the K is vague or ambiguous
e. Thompson-sale of logs, use four corners theory and don’t allow PE
ii. Restatement/modern/Corbin (Corbinian)
a. Restatement §209(3)where the parties reduce an agreement to a writing which in view of its completeness and specificity reasonably appears to be a complete agreement, it is taken to be an integrated agreement unless it is established by other evidence that the writing did not constitute a final expression
b. Restatement §214(b)agreements and negotiations prior to or contemporaneous with the adoption of a writing are admissible in evidence to establish that the integrated agreement, if any, is completely or partially integrated
c. Can consider evidence other than face of the writing; court could hear PE as to whether the parties used language that had a special meaning to them that is not apparent from the face of the contract
d. Majority approach
F. Order of basic PE Analysis
i. Is evidence PE?
a. If yes, apply PE Rule
b. If not, PE Rule doesn’t apply
ii. If evidence is PE, is writing final? Consider depending on jurisdiction 
a. Face of the writing or
b. All evidence, including PE
c. If writing isn’t final, PE can be admitted
iii. If writing is final, is PE offered to contradict or add to writing?
a. Consider face of writing or all evidence, including PE
b. Consider whether PE is beyond scope of writing
c. If complete, PE cannot be admitted
d. If partial, PE can be admitted to add to writing 
iv. Consider exceptions if PE precludes admissibility of PE

V. SUPPLEMENTING THE AGREEMENT
A. Rationale for Implied Terms
i. K here means set of legal obligations 
ii. Parties reached no express agreement with respect to term so court gap fills
a. Thinks parties would have agreed to term if negotiated
iii. Four corners approach creates ex-ante incentive for parties to include what they mean in K; ex-post approach is gap filling
iv. Implied obligation to use reasonable efforts will prevent a somewhat indefinite promise from being illusory (Wood-exclusive right to sell goods, implied term to use reasonable efforts to get profits for designer)
v. Outputs/requirementsquantity term not stated in K
a. Implied good faith term ensures that promise isn’t illusory
b. Without implied term, seller not obligated to do anything
c. Stated as seller’s output or buyer’s requirement
vi. UCC §2-309: time for shipment/delivery shall be a reasonable time if not agreed upon, termination of K requires reasonable notification received by other party and invalid if unconscionable
a. Leibel v. Raynor-garage door K, indefinite terms in K, but have to give reasonable notification to terminate
B. Implied Obligation of Good Faith
i. Restatement §205, UCC§1-304extend duty of good faith and fair dealing to all contracts
ii. UCC §1-201(b)(20)good faith as honesty in fact and observance of reasonable commercial standards of fair dealing 
iii. Good faith as a factual issue for trier of fact; in eye of the beholder 
iv. General rule: implied term cannot override express term 
v. Apply good faith in three ways
a. Permits inclusion of terms and conditions which have not been expressly set forth in written K
b. Allows redress even when D has not breached any express term
c. Constrains party’s exercise of discretion from express term
d. Seidenberg-P sells stocks to D for shares in their corp. and D ends up firing P
vi. Lender has broad rights to terminate loans (UCC §1-309)
vii. Satisfaction clauseonly buy if satisfied but imply good faith (Morin Building-sub built a wall and GC refused to pay, but aesthetics don’t matter in commercial context)
viii. Restatement §228: if it is practicable to determine whether a reasonable person in obligor’s position would be satisfied, an interpretation is preferred under which the condition that the obligor be satisfied with the obligee’s performance occurs if such a reasonable person in obligor’s position would be satisfied
ix. Subjective standard for aesthetics, objective/reasonable person for commercial quality
C. Warranties
i. Do terms of K include any express/implied warranties? If so, have the warranties been validly disclaimed? (Bayliner-no warranties from seller)
ii. Express warranty (UCC §2-313): seller made factual promise about qualities/attributes of goods, factual promise part of basis of the bargain and failure of good to live up to representation caused buyer damage
a. Affirmation of fact or promise made by the seller which relates to the goods, description of goods made by the seller, sample or model shown to buyer as representative of goods buyer will receive under K
b. Seller doesn’t have to use word “warranty”
c. Affirmation merely of the value of the goods or merely of the seller’s opinion of the goods is not a warranty
d. Statements made must relate to the quality or attributes of the goods, and be factual in nature
iii. Basis of bargain approaches
a. Approach 1/classical rule: Buyer must show that Buyer relied on the seller’s factual promise in deciding to purchase the product (hard to prove)
b. Approach 2: Buyer must show that the factual affirmations of the seller were made before the sale took place 
c. Approach 3: Affirmations made by Seller relating to the goods create a rebuttable presumption that the statements are part of the basis of the bargain, and Seller can try to rebut the presumption by clear proof that the buyer did not rely on the statements
iv. Implied warranty of merchantability (UCC §2-314): seller was a merchant with respect to goods sold, goods not merchantable and breach caused buyer damages
a. Seller must be a merchant but buyer doesn’t have to
b. Merchantable: goods pass without objection in the trade, are of fair average quality, and are fit for ordinary purposes for which such goods are used
v. Implied warranty of fitness for a particular purpose (UCC §2-315): if the seller has reason to know that the buyer wants the goods for a particular purpose and knows that the buyer is relying on the seller’s skill and judgment, there is an implied warranty that the goods shall be fit for that purpose
a. Buyer had unusual or particular purpose in mind for the goods
b. Seller had reason to know of this particular purpose
c. Seller has reason to know buyer is relying on seller’s skill/judgment to select/furnish goods that will meet buyer’s needs
d. Buyer in fact relied on seller’s skill
e. Goods not fit for buyer’s practical purpose 
f. Seller doesn’t have to be a merchant
vi. Disclaiming express or implied warranties (UCC §2-316)
a. UCC §2-316 (1): whenever possible, construe two K terms consistent with each other
b. Writing with express warranty and disclaimerconsistency cannot be attained, the disclaimer is inoperative and an express warranty exists
c. Written K disclaims, but oral express warrantycan use PER or rule above
1. Buyer can argue that disclaimer in a writing should not be enforcedunconscionable, fraud, misrepresentation
d. Implied can be disclaimed with “as is,” “with all its faults,” etc.
e. If seller allows buyer to inspect as much as buyer wishes, no implied warranty as to any flaw that should be discovered by such inspection 
f. To disclaim implied of merchantabilitymention merchantability and, if in writing, be conspicuous 
g. To disclaim for particular purposebe in writing and conspicuous, don’t need the terms particular purpose or fitness
vii. Non-UCC warranty: implied warranty of habitability 
a. Implied warranty of skillful construction in connection with sale of newly constructed home (Caceci-D built house on tree trunks, implied warranty)




VI. AVOIDING ENFORCEMENT 
A. Minority and Mental Incapacity 
i. Prevents enforcement of K and can recover under restitution 
ii. Infancy doctrine: Ks are voidable and subject to be disaffirmed by the minor (traditional rule)
a. But minor is liable for reasonable value of necessaries (food, clothing, shelter)
iii. Benefit Rule: minority rule, upon rescission, recovery of full purchase price is subject to a deduction for minor’s use of merchandise 
iv. Other minority rule: minor’s recovery of full purchase price is subject to deduction for use of consideration received under K or for depreciation or deterioration of consideration in their possession (Dodson-pick up truck ruined and then minor tried to rescind K)
v. Minor’s ability to disaffirm limited by tortious conduct 
vi. Mere ignorance of minor’s age is not a defense to disaffirmance 
vii. Restatement §14: unless statute provides otherwise, natural person has capacity to incur only voidable K duties until beginning of the day before their 18th birthday
a. Can disaffirm K after reaching age of majority if it’s within a reasonable period of time
viii. Minors can disaffirm pre-injury exculpatory agreements signed by parent but post-injury settlements cannot be disaffirmed once approved by a court
ix. Incompetent has the power to void K entirely 
x. Determine competency on date the instrument was executed
a. Look at whether the person involved had sufficient mental ability to know what they were doing and nature/consequences of the transaction (Hauer-had guardian and used mutual fund as collateral for another’s loan)
b. Voidable only if accords with equitable principles 
xi. Restatement §15(1): can void K if mentally ill and unable to understand nature/consequences of transaction or unable to act in a reasonable manner and other party has reason to know of his condition 
xii. Restatement §15(2): if K is fair and other party has no knowledge of mental illness, avoidance under (1) terminates to extent that K has been so performed in whole or in part or circumstances have changed such that avoidance would be unjust 
xiii. Traditional test called cognitive test and Rst. is alternative volitional 
xiv. Presumption of competency and burden of proof is on the party seeking to avoid K
xv. Intoxication & incapacityRestatement §16, K voidable if party has reason to know that because of intoxication, other person is unable to understand transaction or act in a reasonable manner
B. Duress and Undue Influence
i. Two typesphysical compulsion and improper threat
ii. Restatement §174: if a party enters into a K solely because they were compelled to do so by physical force, K is void
iii. Restatement §175: if a party enters into K because of improper threat that leaves no reasonable alternative but to assent to proposed deal, K is voidable 
iv. Duress requires showing of improper threat, lack of reasonable alternative, AND actual inducement of K by the threat 
v. Restatement §176(1): threat is improper if exchange appears fair, and:
a. What is threatened is crime/tort
b. What is threatened is criminal prosecution
c. What is threatened is bad faith use of civil process OR
d. Threat is breach of duty of good faith and fair dealing with regard to modification of existing K
vi. Restatement §176(2): threat is improper if exchange unfair, and:
a. Threatened act would harm recipient and not significantly benefit the party making the threat
b. Prior dealing between parties significantly increases effectiveness of the threat
c. Threatened action is a use of power for illegitimate ends 
vii. Lack of alternativealternative sources of goods, services, or funds when there is a threat to withhold such things, available legal action
viii. Actual inducementconsider age, background, relationship of parties 
ix. Totem Marine-D knew of P’s need for money and potential for bankruptcy, so induced settlement through economic duress
x. Restatement §177: undue influence is unfair persuasion of a party who’s under the domination of the person exercising the persuasion or who by virtue of the relation between them is justified in assuming that the person will not act in a manner inconsistent with his welfare 
a. If assent is induced by undue influence, K is voidable
b. Need mental weakness and overpersuasion
xi. Usually domination or special relationship between parties or improper persuasion by stronger party 
xii. Over-persuasion has 7 factors (Odorizzi-teacher induced to resign and then couldn’t get his job back after charges dropped)
a. Discussion of transaction at unusual or inappropriate time
b. Consummation of transaction in unusual place
c. Insistent demand that business be finished at once
d. Extreme emphasis on untoward consequences of delay
e. Use of multiple persuaders against single servient party
f. Absence of third party advisors to servient party
g. Statements that there is no time to consult advisors/attorneys
C. Misrepresentation and Nondisclosure
i. Fraud: P must show that D knowingly made one or more false material misrepresentations with intent to deceive and defraud P, that these representations caused P to enter into K and P was damaged as a result
ii. Misrepresentation: Restatement §159, assertion not in accord with the facts
iii. Restatement §164(1): K voidable if manifestation of assent induced by either of the above
iv. Restatement §162(1): misrepresentation is fraudulent if maker intends his assertion to induce a party’s assent and maker knows/believes that assertion is not in accord with the facts, OR does not have the confidence that he states/implies in truth of the assertion OR knows that he doesn’t have basis that he implies for assertion (Syester-sold dancing lessons to old woman)
v. Restatement §162(2): misrepresentation is material if it would be likely to induce a reasonable person to manifest assent or maker knows that it would be likely to induce recipient to do so
vi. Misrepresentation must have motivated victim to enter K
vii. Classical ruleopinion could not be fraudulent 
viii. Restatement §159: statement of opinion amounts to misrepresentation if person giving opinion misrepresented their state of mind
ix. Restatement §168(2): statement of opinion amounts to implied representation that person giving opinion doesn’t know any facts that would make the opinion false and that the person giving the opinion knows sufficient facts to be able to render the opinion 
x. Restatement §169: statement of opinion actionable if one giving opinion 
a. Stands in a relationship of trust/confidence to recipient 
b. Expert on matters covered by opinion
c. Renders opinion to one who is peculiarly susceptible to misrepresentation
xi. Restatement §161: non-disclosure of a fact known is equivalent to an assertion that the fact doesn’t exist where:
a. One knows that disclosure of fact is necessary to prevent some previous assertion from being a misrepresentation or from being fraudulent or material
b. One knows that disclosure of the fact would correct a mistake of the other party as to a basic assumption on which that party is making K and if non-disclosure of the fact amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing
c. One knows that disclosure of the fact would correct a mistake of the other party as to the contents or effect of a writing, evidencing or embodying an agreement in whole or in part 
d. Other person is entitled to know the fact because of a relation of trust and confidence  
xii. A matter is material if it’s one to which a reasonable person would attach importance in determining his choice of action in the transaction in question (Hill-didn’t disclose termite damage or infestation)
xiii. Classical view-Laidlaw v. Organ, no duty to disclose; modern view is the restatement
xiv. Restatement §166: if a party’s manifestation of intent is induced by the other party’s fraudulent misrepresentation as to the contents or effect of a writing evidencing or embodying in whole or in part of an agreement, the court at the request of the recipient may reform the writing to express the terms of the agreement as asserted (Park 100-made Ds sign guaranty K, but said it was a lease agreement) 
a. If recipient was justified in relying on misrepresentation AND
b. Except to the extent that rights of third parties such as good faith purchasers for value will be unfairly affected 
D. Unconscionability 
i. UCC §2-302 and Restatement §208: court can refuse to enforce K or part of it if unconscionable at time it was made, or can limit application of unconscionable clause; parties have reasonable opportunity to present evidence as to commercial setting, purpose and effect to aid the court in deciding if K is unconscionable (Walker-sold furniture so that always had a debt on one item until paid all off)
ii. Want to prevent oppression and unfair surprise (procedural element) if clause involved is so one-sided (substantive) 
iii. Procedural unconscionabilityabsence of meaningful choice or unequal bargaining power
iv. Substantive unconscionabilityfairness of terms 
v. Excessive price may be a basis for unconscionability 
vi. Court, not trier of fact, decides unconscionability prior to providing terms of agreement to trier of fact
vii. Factors that may contribute to finding of unconscionability in bargaining processbelief by stronger party that there is no reasonable probability that weaker party will fully perform K, knowledge of stronger party that weaker party will be unable to receive substantial benefits from K, knowledge of stronger party that weaker party is unable to reasonably protect his interests by reason of physical or mental infirmities, ignorance, illiteracy, etc. 
viii. Higgins-Ps young and unsophisticated, adhesive K, arbitration clauses
ix. Courts will not enforce certain types of Ks that are against public policy (ex: K in which subject matter is illegal)

VII. JUSTIFICATION FOR NONPERFORMANCE
A. Mistake
i. Restatement §151: mistake is a belief that isn’t in accord with the facts
ii. Mutual mistake: both parties are mistaken about a shared basic assumption upon which they base their bargain
iii. Makes K voidable under Restatement §152where a mistake of both parties at the time K was made as to a basic assumption on which K was made has a material effect on the agreed exchange of performances, K is voidable by adversely affected party unless he bears risk of mistake 
iv. Mistake must be made at time of K formation and fundamental to parties’ intent and purpose such that they wouldn’t have made the K at all or not on those terms if they had known the truth
v. Equitable balancing: court examines effect of mistake on the parties to decide the fairness of enforcing K despite mistake 
vi. Restatement §154: party bears risk of mistake when:
a. Risk allocated to them by agreement of parties, or
b. They’re aware, when K is made, that they have only limited knowledge with respect to the facts to which mistake relates but treats it as sufficient, or
c. Risk allocated to them by court on grounds that it’s reasonable to do so
vii. K can be rescinded because of mutual mistake but by court’s discretion only
viii. Where party assumes risk under §154 through an “as is” clause, court can’t rescind K (Messerly-both innocent parties didn’t know about sewage issue)
ix. Sherwoodbarren cow, permitted rescission since basis of bargain 
x. Scrivener’s errorperson that writes a document for another and it’s erroneous 
xi. Unilateral mistake: one party has made a mistake about a basic assumption upon which they base their bargain
xii. Restatement §153: where a mistake of a party at the time K was made as to a basic assumption on which K was made has a material effect on the agreed exchange of performances, K is voidable by adversely affected party unless he bears risk of mistake and:
a. Effect of mistake such that enforcing K would be unconscionable OR
b. Other party had reason to know of mistake or his fault caused mistake
xiii. Unilateral mistake harder to prove (Wil-Fred’s-sub’s estimate erroneous and D had reason to know that GC’s bid was too low)
B. Changed Circumstances 
i. Supervening events after time of formation but before performance 
ii. Objective impossibility: person/thing necessary for performance dies, is destroyed or damaged (Taylor v. Caldwell)
iii. Restatement §262: death or incapacity of person necessary for performance 
iv. Restatement §263: destruction, deterioration, or failure to come into existence of thing necessary for performance 
v. Restatement §264: prevention by governmental regulation or order
vi. Usually remedy is rescission to return parties to status quo
vii. Restatement §161 Impracticability: where after a K is made, party’s performance is made impracticable without their fault by occurrence of an event the non-occurrence of which was a basic assumption on which K was made; duty to render performance is discharged unless language/circumstances indicate contrary 
a. After K made, event occurred, nonoccurrence of which was a basic assumption of K
b. Event renders party’s performance unduly burdensome
c. Party seeking relief wasn’t at fault in causing occurrence
d. Party seeking relief must not have borne risk of event occurring 
viii. Financial inability and market shifts do not serve as causes for impracticability (Wendt-P dealing D’s goods on requirements K)
ix. Frustration: where basis of bargain is important (Knell v. Henry-no use for hotel room since coronation cancelled) 
x. Restatement §265: after K is made, party’s principal purpose is substantially frustrated without fault by occurrence of an event the nonoccurrence of which was a basic assumption on which K was made, remaining duties to render performance are discharged, unless language or circumstances indicate contrary
xi. Principal purpose important in deciding frustration
a. If tenant can use property for other legal purposes, then performance isn’t discharged or excused (Di-Chem-could store other chemicals that weren’t hazardous)
b. Force majeure clauses provide for excuse where performance is delayed or prevented by circumstances beyond control of party seeking excuse
xii. Restatement says these defenses are usually decided by a judge as questions of law
xiii. Typical remedy is rescission; then think about restitution 
xiv. Restatement §272: either party may have a right to restitution 
xv. UCC §2-613: casualty to identified goods (impossibility)
xvi. UCC §2-615: excuse by failure of presupposed conditions 
a. Not a breach of duty under K for sale if performance as agreed has been made impracticable by occurrence of a contingency the non-occurrence of which was a basic assumption on which K was made or by compliance in good faith with any applicable governmental regulation/order whether or not it later proves to be invalid
b. Pertains to impracticability and frustration of purpose 
C. Modification 
i. Restatement §73 pre-existing duty rule: performance of a legal duty owed to a promisor which is neither doubtful nor subject of honest dispute isn’t consideration; but similar performance is consideration if it differs from what was required by the duty in a way which reflects more than a pretense of a bargain
		a. Alaska Packers-demanded more money on ship with same duty
ii. Restatement §89: promise modifying duty under K not fully performed on either side is binding:
a. If modification is fair and equitable in view of circumstances not anticipated by parties when K was made
b. To the extent provided by statute; or
c. To the extent that justice requires enforcement in view of material change of position in reliance on the promise 
iii. CL rule that K modification needs consideration 
iv. Failure to assert unenforceability can act as waiver of defense of modification; complaining party must protest to modification
v. Can attack modification to bar enforcement or can claim economic duress to excuse duty to perform (Kelsey-Hayes-D raising prices and staying in business for P only)
a. Need to display some protest against higher price in order to put seller on notice that modification is not freely entered into 
vi. Bad faith to coerce modification; some courts want clear protest to modification 
vii. UCC §2-209: modification, rescission and waiver
a. Agreement modifying K needs no consideration to be binding
b. Signed agreement which excludes modification or rescission except by signed writing cannot otherwise be modified or rescinded, but except as between merchants such a requirement on a form supplied by a merchant must be separately signed by other party
c. Requirements of SOF must be satisfied if K as modified is within its provisions
d. Although attempt at modification or rescission doesn’t satisfy b or c, it can operate as a waiver
e. Party who has made a waiver affecting executory portion of K may retract waiver by reasonable notification received by other party that strict performance will be required of any term waived unless retraction would be unjust in view of a material change of position in reliance on the waiver 

VIII. CONSEQUENCES OF NONPERFORMANCE
A. Express Conditions
i. Restatement §235(2): breach is any non-performance of a K duty at a time when performance is due
ii. Performance is not due if for any reason nonperformance is justified 
iii. Condition precedent is act or event, other than lapse of time, which unless condition is excused, must occur before a duty to perform a promise in the agreement arises
		a. Must be satisfied or excused before promisor’s duty to perform arises
iv. Express=agreed to by parties themselves; implied/constructive=imposed by court to do justice
v. Restatement §225: performance of a duty subject to condition cannot become due unless condition occurs or its nonoccurrence is excused 
a. Unless it has been excused, nonoccurrence discharges duty when condition can no longer occur
b. Nonoccurrence isn’t breach unless one is under a duty that the condition occur, which duty would have been created by promise
vi. Promissory Condition: event is both condition on obligor’s duties and duty of obligee (making obligee liable for damages if event doesn’t occur)
vii. Term that defines a performance obligation by reference to happening of some event may be neither promise nor condition (pay-when-paid clause)
viii. Express conditions must be satisfied perfectly (Oppenheimer-sublet property but didn’t provide written confirmation)
ix. Court may have to interpret K to determine whether it includes an express condition
x. Can use express language of K, negotiations, course of performance/dealing, economic and business realities and trade usage
a. Ambiguous language interpreted as promise or constructive condition
b. Preference especially strong when express condition would increase risk of forfeiture by obligee
c. Restatement §227: favor interpretation that reduces risk of forfeiture 
xi. Court can excuse condition to avoid injustice if grounds for excuse exist, condition falls away and contingent obligation becomes absolute 
xii. Restatement §229: excuse condition to avoid forfeiture unless occurrence was material part of agreed upon exchange 
xiii. Forfeiture: denial of compensation that results when obligee loses its right to agreed exchange after it has relied substantially as by preparation or performance on expectation of that exchange 
xiv. Restatement §245: failure to cooperate, doctrine of prevention; condition excused if promisor wrongfully hinders or prevents condition from occurring 
xv. Restatement §84(1): waiver effective without consideration or reliance only if condition waived was either not material part of performance that obligor was to receive or material part of risk assumed
xvi. Waiver only effective when made after condition was to be fulfilled or promise to be performed 
xvii. Before then, waiver can be withdrawn as long as there’s no reliance on it; if there is reliance, waiving party is estopped from retraction 
B. Material Breach
i. Restatement §237: doctrine of constructive conditions provides that each party’s duty of performance is implicitly conditioned on there being no uncured material failure of performance by the other party
a. Except as stated in §240, this condition exists
ii. Non-material defects in performance don’t discharge other party’s duty to perform (Jacob & Young v. Kent-used wrong pipes, but of same quality)
a. Use cost of completion/replacement to measure damages
b. Unless cost is grossly out of proportion to good that would be obtained
iii. Partial breach doesn’t discharge duty to perform but gives rise to a claim for damages
iv. No duty to perform if other party commits total breach 
v. Restatement §234(1): where both promises can be performed simultaneously and terms of K permit, rendering of each performance is a constructive condition on the other; ex: exchange at a grocery store
vi. Restatement §234(2): where one party’s performance takes a longer period of time, that party’s performance is a constructive condition on other’s duty to perform; ex: employment Ks
vii. Kingston v. Preston-first recognized constructive conditions where owner of a business didn’t have to perform since conditioned on apprentice giving adequate security for business 
viii. Constructive conditions satisfied with substantial performance 
ix. Restatement §241: factors in determining whether performance is substantial and whether breach is material 
a. Extent to which injured party will be deprived of the benefit which he reasonably expected
b. Extent to which injured party can be adequately compensated for part of benefit of which deprived
c. Extent to which party failing to perform will suffer forfeiture
d. Likelihood that party failing to perform will cure his failure
e. Extent to which behavior of the party failing to perform comports with standards of good faith and fair dealing
x. UCC §2-601 rejects substantial performance doctrine for sale of goods
a. Perfect tender ruleif goods or tender of delivery fail in any respect to conform to K, buyer may reject the whole, accept the whole or accept any commercial unit or units and reject the rest
b. Buyer must act promptly to reject and follow proper procedures; otherwise deemed an acceptance of the goods 
xi. Some rules mitigate strict perfect tender rule
a. Seller can cure if time for performance hasn’t expired UCC §2-508
b. Seller may give notice of intent to cure and to affect the cure by substituting a conforming delivery before delivery date under K
c. Would have to be by that date since perfect tender rule gives buyer right to reject late delivery even if delivery time isn’t a material term
d. Limited ability to cure after delivery date passes UCC §2-508(2)
xii. UCC §2-608: if buyer has already accepted the goods, buyer can revoke acceptance only for substantial defects
xiii. UCC §2-612: in an installment sale, buyer can reject installment only if defect substantially impairs value of installment and can claim breach of whole K only if defect substantially impairs value of whole K 
xiv. Doctrine of good faith applies to protect against buyer’s rejection of goods that is pre-textual (minor nonconformity) 
xv. Partial breach is a breach that isn’t significant (short delay or minor deficiency in payment absent other circumstances) 
xvi. Material breach is failure to perform a significant performance obligation; other party may suspend performance until material breach is cured 
xvii. Total breach: existence of a material breach is necessary but not sufficient; must be material nonperformance that hasn’t been cured after expiration of a reasonable period of time 
a. Discharges non-breaching party from duties under K (Sackett v. Spindler-D justified in selling stocks of newspaper to another since P failed to tender full payment)
xviii. To determine if breach is material use §241 factors
xix. Then ask whether breach is totaluse §241 factors and additional factors in §242
a. Extent to which it reasonably appears to the injured party that delay may prevent/hinder him in making reasonable substitute arrangements AND
b. Extent to which the agreement provides for performance without delay and whether circumstances, including agreement, indicate that performance or an offer to perform by that day is important 
xx. Damages for breachactual and future damages are available to victim of a total breach; only actual damages for partial breach
xxi. Can use restitution to recover as well
xxii. Restatement §240: if performances to be exchanged under an exchange of promises can be apportioned into corresponding pairs of part performances so that parts of each pair are properly regarded as agreed equivalents, a party’s performance of his part of such a pair has the same effect on the other’s duties to render performance of agreed equivalent as it would have if only that pair of performances had been promised
xxiii. Where K is divisible, determine whether conditions within each divisible part of K have been satisfied or excused
xxiv. Risks facing non-breaching party if wrong about whether breach is total  
C. Anticipatory Repudiation 
i. Repudiation is clear and unequivocal statement by obligor to obligee indicating that obligor will commit a breach that would of itself give obligee claim for damages for total breach, or a voluntary affirmative act which renders obligor unable or apparently unable to perform without such a breach (restatement §250)
ii. May occur between time K is made and time due for performance, or after performance of K has begun but before due date of repudiated performance 
iii. Restatement §251(1): where reasonable grounds arise to believe obligor will breach, obligee may demand adequate assurance of due performance and may if reasonable suspend any performance for which he hasn’t already received the agreed exchange until he receives such assurance
iv. Restatement §251(2): obligee may treat as repudiation the obligor’s failure to provide within a reasonable period of time such assurance of due performance as is adequate in circumstances of a particular case 
v. Restatement §253: where obligor repudiates duty before he has committed a breach by non-performance, obligee has claim for damages for total breach
		a. One party’s repudiation discharges other party’s duties
vi. To constitute AR, obligor’s purported repudiation must clearly and unequivocally indicate that he intends to breach materially when time for performance arrives; can’t be ambiguous 
vii. AR treated as material breach by repudiator and discharges their duties/excuses any conditions on their duties 
viii. Exception: where innocent party has fully performed, payment is due in the future and payor repudiates, innocent party has to wait until time for performance under K and see if repudiator retracts and pays after all
a. Balance between value of mitigation and value of avoiding breach shifts to favor the latter, so courts wait to see if repudiating party later performs
ix. UCC §2-610: when either party repudiates with respect to a performance not yet due, loss of which will substantially impair value of K to the other, the aggrieved party may:
a. For a commercially reasonable time await performance by the repudiating party or;
b. Resort to any remedy for breach, even though he has notified the repudiating party that he would await the latter’s performance and has urged retraction; and
c. In either case suspend his own performance or proceed in accordance with provisions of this article 
x. Where parties to K disagree about manner in which it should be interpreted, one may notify the other that he won’t perform in accordance with other’s interpretation; disagreement about whether this is AR
xi. Different approaches create uncertainty and risk; may be committing AR and breach
xii. When reasonable grounds for insecurity arise with respect to the performance of either party, other may demand adequate assurance of due performance and, until he receives such assurance, may if commercially reasonable suspend any performance for which he hasn’t already received the agreed return (Restatement §251(1))
a. UCC required demand to be in writing, many courts don’t strictly enforce this
b. Restatement is more flexible
c. Financial difficulty alone insufficient to prove breach or AR (Truman L. Flatt v. Schupf-sale contingent on zoning ordinance, can require adequate assurance)
xiii. After receipt of a justified demand, failure to provide such assurance within a reasonable time as is adequate under the circumstances is a repudiation of K
a. UCC says within reasonable time not exceeding 30 days (Restatement §251(2))
b. Restatement doesn’t set a maximum time
xiv. UCC §2-609: same as Restatement but in writing
xv. UCC §2-609(2): between merchants the reasonableness of grounds for insecurity and adequacy of any assurance offered shall be determined according to commercial standards (Hornell v. Spry-in writing, Arizona tea distribution rights)
xvi. Aggrieved party may accept the repudiation by giving notice that she’s treating it as an immediate breach; entitles her to refuse to render her own performance, to terminate K, and to sue for relief for total breach
xvii. Aggrieved party may delay responding to AR to see if repudiating party retracts; might encourage by notifying repudiating party that he has a specified time to retract, failing which AR will be accepted; aggrieved party can still change her mind before retraction and accept the repudiation
xviii. Repudiating party can retract the repudiation as long as the aggrieved party hasn’t materially changed his position or indicated that repudiation is final
xix. Restatement §256(1): repudiating statement is nullified by a retraction of the statement if notification of the retraction comes to the attention of the injured party before he materially changes position in reliance on the repudiation or indicates to the other party that he considers repudiation to be final 
xx. Restatement §256(2): repudiating event is nullified if to the knowledge of the injured party, those events have ceased to exist before he materially changes his position in reliance on repudiation or indicates to the other party that he considers the repudiation to be final
xxi. [bookmark: _GoBack]UCC § 2-611(1): until repudiating party’s next performance is due, he can retract his repudiation unless the aggrieved party has since the repudiation cancelled or materially changed his position or otherwise indicated that he considers repudiation final
xxii. UCC § 2-611(2): retraction may be by any method which clearly indicates to the aggrieved party that repudiating party intends to perform, but must include any assurance justifiable demanded under §2-609
xxiii. UCC § 2-611(3): retraction reinstates repudiating party’s rights under the K with due excuse and allowance to aggrieved party for any delay occasioned by repudiation

IX. EXPECTATION DAMAGES
A. Basics/Intro
i. Expectation interest: put promisee in position she would have been in if breaching promisor had performed; gives promisee benefit of the bargain 
ii. Reliance interest: puts promisee in position she would have been had she not entered into K; reimburse her for loss in relying on K
iii. Restitution interest: puts promisee in position she would have been had she not entered into K; requires breaching promisor to return to the promisee the benefit received by the breaching promisor 
B. Computing Value of P’s Expectations 
i. Restatement §347: loss in value + other loss – cost avoided – loss avoided 
ii. Substitutional relief is default remedyintended to give something in substitution for promised performance
iii. Specific relief is extraordinary remedyintended to give the very performance promised; could use specific relief or negative injunction 
iv. Restatement §359(1): specific performance or injunction won’t be ordered if damages would be adequate to protect the expectation interest of injured party 
v. UCC §2-716: specific performance may be decreed where goods are unique or in other proper circumstances (inability of the injured party to cover may constitute other proper circumstances)
vi. Loss in value: difference in value between what should have been received and value of what, if anything, was received; direct damages
vii. Other loss: incidental and consequential losses, collateral but flows from the breach; special damages
viii. Cost avoided: savings on expenditures the non-breaching party would have otherwise incurred if the breaching party had performed 
ix. Loss avoided: loss avoided or mitigated by the non-breaching party 
x. For real estate Ksdifference between the K price and market price at time of breach
xi. For construction Ksbuilder’s expected net profit on entire K plus the builder’s unreimbursed expenses at time of breach
xii. UCC measures damages for breach of K based on difference between market price and K price for the goods
xiii. UCC §2-708: when buyer breaches, seller’s damages equal difference between market price at time and place for tender and unpaid K price together with any incidental damages provided here, but less expenses saved in consequences of the buyer’s breach
xiv. UCC §2-706: seller who complies with this rule can recover difference between K price and seller’s resale price 
xv. UCC §2-712(1): buyer who covers by purchasing substitute goods can recover the difference between price of substitute goods and K price
xvi. UCC §2-713: where seller breaches, buyer’s damages equal difference between market price at the time when the buyer learned of the breach and K price together with any incidental and consequential damages provided here, but less expenses saved in consequence of seller’s breach
xvii. Evidence of fair market value of propertyexpert opinions, such as professional appraisals, owner’s testimony, comparable sales of similar properties, resale of property involved in K dispute
a. If resale occurs at a time other than the time of the breach, facts and circumstances must be considered to determine whether resale amount is a good indication of FMV at the time of breach; resale price isn’t conclusive proof of FMV
b. In Crabby, court approved resale even though it occurred 11.5 months after breach
xviii. English rule: if seller is in breach of k for sale of real property but acting in good faith, P buyer’s recovery is limited to restitution 
xix. American rule: if seller is in breach of K for sale of real property, P buyer’s recovery is determined using expectation damage formula, regardless of good or bad faith of seller
xx. Consequential and incidental damages must be reasonably foreseeable by breaching party, harm must be measured with reasonable certainty, and damages are reduced to the extent that they could have been avoided or minimized by reasonable efforts 
xxi. Lukaswewskiif salary to hire only available substitute employee is higher than breaching employee’s salary was, breaching one may have to compensate employer for the salary increase, despite the fact that employer may benefit from hiring a more qualified employee 
xxii. Employee illness might excuse nonperformance in some employment K cases
xxiii. Successful party in K litigation usually receives post-judgment interest but receives pre-judgment interest only where P’s claim was for a liquidated sum
xxiv. Restatement §354(1): interest may be recovered if the breach consists of a failure to pay a definite sum in money or to render a performance with fixed or ascertainable monetary value
xxv. Restatement §354(2): such interest may be allowed as justice requires on the amount that would have been just compensation had it been paid when performance was due
xxvi. Restatement 348(2): construction Ks and calculating loss in value damages can be measured by either diminution in FMV or reasonable cost to complete or to repair defects if cost is not clearly disproportionate to probable loss in value to him 
xxvii. American Standard-normally use cost of completion/replacement; can recover damages that are direct, natural and immediate consequence of breach and which can reasonably be said to have been in contemplation of parties when K was made
xxviii. Only use Jacobs diminution in value measure when substantial performance in good faith and cost of completion involves unreasonable economic waste or if breach is incidental to main purpose of K and completion would be disproportionately costly 
C. Restrictions on Recovery
i. Limitations include foreseeability, certainty and causation 
ii. Restatement §351: damages are not recoverable for loss that the party in breach didn’t have reason to foresee as a probable result of the breach when K was made
a. Loss may be foreseeable as a probable result of a breach because it follows from the breach in the ordinary course of events or as a result of special circumstances beyond ordinary course of events that the party in breach had reason to know
b. Court may limit damages or foreseeable loss by excluding recovery for loss of profits by allowing recovery only for loss incurred in reliance, or otherwise if it concludes that in the circumstances justice so requires in order to avoid disproportionate compensation  
iii. UCC §2-715: incidental damages resulting from the seller’s breach include expenses reasonably incurred in inspection, receipt, transportation and care and custody of goods rightfully rejected, any commercially reasonable charges, expenses, or commissions in connection with effecting cover and any other reasonable expense incident to the delay or other breach
iv. Consequential damages resulting from seller’s breach include any loss resulting from general or particular requirements and needs of which the seller at the time of K had reason to know and which couldn’t reasonably be prevented by cover or otherwise and injury to person or property proximately resulting from any breach of warranty 
v. Damages are recoverable if they arise naturally from the breach (direct damages) or are such as made reasonably be supposed to have been in contemplation of both parties at time they made K as probable result of breach of it (Hadley v. Baxendale-crank of mill broken down and delay in shipping)
vi. At time K entered into, contractual party who faces risk of indirect injury has to communicate that risk to other party or won’t be able to recover damages if that injury occurs; have to communicate special circumstances to recover damages that include it
vii. Most important type of consequential damage is lost profits arising from collateral Ks; another is injury to person or property that is caused by goods that don’t conform to warranties in K
viii. Holmes wanted a tacit agreementask whether breaching party assumed consciously K liability for type of loss incurred 
ix. Experts usually required to prove lost profits
x. Courts traditionally rejected lost profit claims for new business; modern trend is to allow a new business to establish lost profits
xi. Restatement §352: damages aren’t recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty 
a. Evidence must be sufficient to persuade fact-finder that loss is more likely to have occurred than not (preponderance of evidence) and must give fact-finder enough basis for calculating money damages
xii. Must be causal link between breach and loss for breaching party to be accountable 
xiii. Direct damages usually don’t pose an issue of causation because there is a clear causal link between breach and loss of contractual bargain
xiv. Concerning consequential damagesP must establish they were indeed a consequence of the breach
D. Mitigation
i. Doctrine of avoidable consequences/duty to mitigateP may not recover for consequences of D’s breach that P herself could by reasonable action have avoided
ii. P must so far as he can without loss to himself mitigate the damages caused by D’s wrongful act
iii. Restatement §350(1): except as stated in subsection (2), damages aren’t recoverable for loss that the injured party could have avoided without undue risk, burden or humiliation 
iv. Restatement §350(2): injured party is not precluded from recovery by rule stated in (1) to the extent that he has made reasonable but unsuccessful efforts to avoid loss
v. Proper measure of P’s damages is amount sufficient to compensate for labor and materials expended and expense incurred in the part performance of K prior to its repudiation, plus the profit which would have been realized if it had been carried out in accordance with its terms (Luten Bridge-continued to build bridge even after D repudiated K)
vi. Failure to mitigate damages is affirmative defense; limits P’s right to recover damages; burden of proof on D, standard is preponderance of evidence 
vii. Employee’s damages=amount of salary he would have received during the rest of K term minus any sum earned or reasonably could have been earned through mitigation
viii. Employer has to prove employee failed to mitigateprove availability of suitable and comparable employment AND lack of reasonable diligence on employee’s part to obtain substitute employment 
a. Many courts also require employer to show there were comparable positions that could have been obtained 
b. Comparable employmentreinstatement by breaching employer, duty to mitigate includes acceptance of unconditional offer of reinstatement by former breaching employer where no special circumstances exist to justify rejection
c. Not comparable if substitute position has significantly different/inferior duties than old job, involves greater physical risk than old job, or would subject employee to harassment or humiliation 
ix. Parker caseFox claimed MacLaine failed to mitigate after declining their offer to substitute role; SC said roles were different types and would have had director approval only in one
x. Non-breaching employee’s duty to mitigate doesn’t require her to take an inferior substitute job; if she does, wages from inferior job reduce her K damages 
xi. Mitigation in RE leasestraditional rule is that lessor doesn’t have to mitigate; modern rule is that lessor does have duty to mitigate 
xii. UCC lost volume theory to non-UCC Ksnon-breaching party’s damages are reduced by amounts that party received from mitigating K but not reduced by amounts that party received from an additional K
a. Mitigating K is K that P was able to perform only because D’s breach freed P from obligation to perform original K
b. §350 comment dmere fact that injured party can make arrangements for disposition of goods/services that he was to supply under K doesn’t necessarily mean that by doing so he will avoid loss; if he would have entered into both transactions but for the breach, he has lost volume as a result of the breach, in that case, the second transaction isn’t a substitute for the first one
xiii. Lost volume theory could apply to service K, based on facts
E. Non-recoverable damages
i. Generally, attorney’s fees, damages for mental distress and punitive damages are excluded from P’s damages
ii. This means that recovery can be below true expectation; or it can be above net-expectation level
iii. Attorney’s feesstatutes provide for payment sometimes, K can provide payment; in a collateral dispute, can be treated as incidental damages in main K dispute
iv. Emotional distressexception if breach causes bodily harm, narrow exception if ED is particularly likely consequence of breach
v. P can recover punitive damages for bad faith breach of insurance K by an insurer
F. Buyer’s & Seller’s Remedies under UCC
i. Seller of goods can commit breach in two waysdeliver nonconforming goods or fail to properly tender goods
ii. Need to consider whether buyer’s remedies are eliminated or limited by K
iii. UCC §2-719: limitation on remedy is enforceable unless it makes remedy fail of its essential purpose or it’s unconscionable
iv. UCC §2-718: limitations on liquidation damages similar to CL
v. Status quo remediesdesigned to get goods back to seller if seller ships but breaches
a. Buyer rejectsperfect tender rule, buyer can reject before accepting goods for trivial defects (UCC §2-601); for installment sales, can only reject for substantial defects that impair value of installment and can only reject remaining installments if defects affect entire K (UCC §2-612)
b. Revocation of buyer’s acceptancecan revoke if problem difficult to discover at time goods were accepted or Seller said defect would be cured and it hasn’t been (UCC §2-608); acceptance occurs when buyer fails to reject goods within reasonable time or indicates that goods are acceptable or does anything inconsistent with seller’s ownership (UCC §2-606)
c. For rejection and revocation, buyer must give seller reasonable notice of defects and use of these remedies; then wait for seller’s instructions, if not reasonable, buyer can do anything reasonable with goods; seller has right to cure defects if still time to perform under K
vi. Expectation damagesbuyer keeps goods, can sue for breach and recover damages of diminished value of goods resulting from breach (UCC §2-714)
a. Seller fails to deliver goods or buyer rejects/revokes, buyer can cover; damages are difference between cover and K price (UCC §2-712)
b. If buyer doesn’t cover, damages are difference between market price at time B learned of breach and K price (UCC §2-713)
c. Buyer can also get consequential and incidental damages (UCC §2-715)
vii. Specific performance if goods are unique (UCC §2-716); if seller doesn’t deliver or buyer rejects/revokes, buyer may recover part of K price that has been paid (UCC §2-711)
viii. Status quo remedies restore goods to seller or permit seller to retain goods that haven’t been shipped
a. Right to withhold goodsif buyer breaches while seller has goods, has right to withhold; can do whatever is reasonable with goods and sue for damages
b. Limited right to stop shipment in transit and recover shipped goodsseller can stop shipment if buyer breaches if buyer is insolvent or shipment is large
ix. Expectation damagesseller still has goods, can enter into substitute sale and recover difference between original K price and resale price (UCC §2-706)
a. Seller must give notice to buyer of intended resale unless goods are perishable or decline in value quickly
b. Seller can also recover difference between K price and market price at time and place delivery was to be made (UCC §2-708(1))
c. Special rule for lost volume sellersestablish lost sales volume, seller can recover profit it would have made if buyer had performed (UCC §2-708(2))
x. Seller can get consequential and incidental damages (UCC §2-710)
xi. Seller can maintain action for price if goods are not resalable; equivalent of specific performance (UCC §2-708)


X. ALTERNATIVES TO EXPECTATION DAMAGES
A. Reliance Damages
i. Alternative to expectation damages for breach
ii. Restatement §349: as alternative, injured party has right to damages based on reliance interest, including expenditures made in preparation for performance or in performance, less any loss that the party in breach can prove with reasonable certainty the injured party would have suffered had the K been performed
iii. Non-breaching partyuse this if expectation damage amount uncertain
iv. Easier to prove with reasonable certainty reliance damages than expectation damages (can show amount spent in reliance on K)
v. For promissory estoppel, court has discretion to award remedy; limits damages as justice requires
vi. Restatement §90 endorses flexible approach
B. Restitutionary Damages
i. Available as remedy for breach, to breaching party, and where K has been rendered unenforceable or party’s duty to perform doesn’t arise or it did arise and was discharged 
ii. Restatement §373: on breach by non-performance that gives rise to claim for damages for total breach or repudiation, injured party entitled to restitution for any benefit he has conferred on other party by way of part performance or reliance unless duties have been fully performed and breaching party’s only remaining duty is payment of money
iii. Limitations on use of restitution as alternative remedyuse only when D commits total breach or repudiates; amount must be reasonably certain
a. Full performance exceptionif P completed her performance and D only has to pay definite sum, P has to use expectation damages (Restatement §373(2))
iv. Market value restitutionnon-breaching party who would have lost money if K had been fully performed can claim restitutionary money
v. Majority rule: impact of quantum meruit is to allow promisee to recover the value of services he gave to the D irrespective of whether he would have lost money on the K and been unable to recover
vi. Measure of recovery is reasonable value of performance; undiminished by any loss which would have been incurred by complete performance 
a. Standard for measuring the reasonable valueamount for which such services could have been purchased from one in the P’s position at time and place services were rendered
b. K price can be evidence of reasonable value as well
vii. Restatement §371: unjust enrichment can be measured either by reasonable value of the performer’s services or value of increase to recipient’s property; relief measured as justice requires; two measures can vary
viii. Restatement §375: party who would otherwise have claim in restitution under K isn’t barred from it when K is unenforceable by him because of SOF unless it provides otherwise or purpose would be frustrated by allowing restitution
ix. Restatement §376: party who avoided K on the ground of lack of capacity, mistake, misrepresentation, duress, undue influence or abuse of a fiduciary relation is entitled to restitution for any benefit that he has conferred on other party by part performance or reliance
x. Restatement §377: party whose duty doesn’t arise or is discharged as a result of impracticability, frustration of purpose, non-occurrence of a condition or disclaimer by a beneficiary is entitled to restitution for any benefit that he has conferred on other by part performance or reliance
xi. Traditional CL rule: breaching party couldn’t recover either on K or in restitution for value of his part performance 
xii. Modern approach, Restatement §374: party in breach is entitled to restitution for any benefit that he has conferred by part performance/reliance in excess of loss that he has caused by own breach
a. Exceptions: breaching party’s intentional variation from terms of K precludes restitution
b. Breaching party acting in bad faith may preclude restitution 
xiii. To the extent that under the manifested assent of the parties, a party’s performance is retained in the case of breach, that party isn’t entitled to restitution if value of performance as liquidated damages is reasonable in light of anticipated/actual loss caused by breach and difficulties of proof of loss
C. Specific Performance
i. Court order commands D to perform K as promised; gives P benefit of the bargain; extraordinary remedy
ii. Equitable remedy within court’s wide discretion (Restatement §357(1)); court grants if justification of affording P relief outweighs drawbacks
iii. Generally, order it if legal remedy is inadequate (Restatement §359(1))
a. Legal remedy inadequate if K subject matter is unique
b. SP available to sellers and buyers
iv. Factors to consider Restatement §360, 364, 366
a. Adequacy of legal remedydifficulty of proving damages with reasonable certainty; difficulty of getting a suitable substitute with money damages; and likelihood that award couldn’t be collected
b. Difficulty of enforcement or supervision
c. K subject matter
d. Inequitable conduct
e. Unfair K terms
f. Balance of equities and hardships
g. P’s return performance 
v. Won’t order SP where character and magnitude would impose on the court burdens in enforcement or supervision that are disproportionate to advantages to be gained from enforcement and to the harm to be suffered from its denial (Restatement §366)
vi. Employment and personal service Ks won’t be specifically enforced; some court may enjoin an employee from working for another employer based on an implied promise or express exclusivity clause (indirect/“negative” enforcement)
a. Courts likely deny request if personal services aren’t special, unique, unusual, or of peculiar value
b. Personal services of athletes, artists, and media personalities may be regarded as special, unique, unusual or of peculiar value
vii. Restatement §367(2): promise to render personal service exclusively for one employer won’t be enforced by an injunction against serving another if its probable result will be to compel a performance involving personal relations, the enforced continuance of which is undesirable or will be to leave the employee without other reasonable means of making a living
a. Exception if first employer is in competition with second employer
viii. Specific enforcement against employer normally denied because of difficulty of supervision, or because of adequacy of money damages
ix. In some jxdnspost-employment covenants not to compete with former employer may be enforceable if employer has valid/protectable interest and restrictions are reasonable
x. In some jxdnscourts weigh interests, but emphasize employee freedom to work; may refuse to enforce non-compete at will or reform a non-compete clause to limits its scope (geographically, shortening period of time)
D. Agreed Remedies 
i. Liquidated damages: term under which parties agree that in event of breach, breaching party will pay damages in specified sum or in accordance with prescribed formula 
ii. Can specify LD for breach of either party or for just one of them
iii. Restatement §361: SP or injunction may be granted to enforce duty even though there’s LD provision for breach of that duty
iv. Policy reasons for LDmay be easier and more efficient to obtain relief, promote settlement of disputes; potential downside is that P may be over/under compensated
v. Courts interpret LD to determine if genuine attempt to ascertain damages or if it was a penalty
vi. Won’t enforce if it’s a penaltynot intended as reasonable forecast of harm, but rather to punish breach by imposing liability that goes beyond actual loss likely to be suffered by non-breaching party
vii. Balance policy of favoring freedom of K against policy of confining K relief to economic compensation
viii. Restatement §356: damages for breach by either party may be liquidated in agreement, but only at an amount that is reasonable in light of anticipated or actual loss caused by breach and difficulties of proof
a. The greater the difficulty either of proving that loss has occurred or of establishing its amount with the requisite certainty, the easier it is to show that the amount fixed is reasonable
b. Compare LD to actual; if actual not reasonably certain, cannot be done
c. Term fixing unreasonably large LD is unenforceable as a penalty
d. Many courts presume LD clause to be enforceable and put burden of proof on party seeking to invalidate it
ix. Traditional rulereasonableness measured at time K formed 
x. Modern rulereasonable at time K formed or time of breach (Restatement §356; UCC §2-718)
xi. LD clauses in employment Ks enforceable if not penalties
xii. Can compensate non-breaching employee for actual injuries for which employees typically couldn’t recover (loss of reputation or emotional distress)
xiii. Damage limitationdoesn’t anticipate amount of damages but rather limits relief; enforceable unless it’s unconscionable or provides valueless remedy
xiv. UCC §2-719(3): limitation of consequential damages for injury to the person in the case of consumer goods is prima facie unconscionable but limitation of damages where the loss is commercial is not

XI. RIGHTS AND DUTIES OF THIRD PARTIES
A. Rights of Thirds Parties as K Beneficiaries
i. Third parties may have rights enforceable by them and/or duties enforceable against them as a result of making of Ks to which they were not themselves parties
ii. Restatement §302: unless otherwise agreed, beneficiary is intended if recognition of a right to performance in beneficiary is appropriate to effectuate the intention of the parties and either
a. Performance of promise will satisfy obligation of promisee to pay money to beneficiary; or
b. Circumstances indicate that promise intends to give beneficiary benefit of promised performance 
iii. Incidental beneficiary is not intended 
iv. Standing to sue promisor directlyAmerican rule that third party may have standing
v. Common contextdrafting Ks, construction Ks involving contractors, owners, and sureties, government Ks and Ks affecting employees
vi. Majority of jxdns allow party who was intended to receive bequest under a will to sue the drafting attorney for errors that defeat the intended bequest
vii. Other legal issuesability of promisor and promisee to vary K; defenses that promisor may raise against 3rd party beneficiary 
B. Assignment and Delegation of K Rights and Duties
i. K right: ability to require other party to perform or pay damages
ii. Assignment: act/manifestation by owner of a right indicating intent to transfer that right to another
iii. Effective assignment creates in assignee new K right and extinguishes assignor’s K right; public policy favors assignability 
iv. K rights generally can be assigned (Restatement §317(2); UCC §2-210(2))
v. Assignment limited by: conflict with statute or public policy, material adverse effect on other party to original K, or K term precludes such assignment
a. Contractual restriction on assignment must be clearly expressed and will be narrowly construed (Restatement § 322; UCC § 2-210(3))
b. No assignment clause interpreted to allow an assignment to be effective; rule prohibits delegation of duties or gives obligor breach of K claim against assignor
c. K must use strong language to actually prohibit assignment
d. Can prohibit it unless other party to original K assents to it
vi. K duty requires party to perform or pay damages
vii. Obligor may be able to delegate that duty to another; doesn’t extinguish duty
viii. Obligee would have to affirmatively release the obligor from the duty; release is called a novation; need clear evidence to establish it
ix. Generally, K duties may be delegated (Restatement § 318; UCC § 2-210(1))
x. Duty to perform personal services generally not delegable unless other party assents; extended to business Ks where promise has substantial interest in performance by a particular individual
xi. K may include no delegation clause or may require other party’s consent; courts enforce K prohibition on delegation of duty
xii. General language of assignment interpreted to include both assignment of rights and delegation of duties
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