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· I) Does the Common Law or the UCC apply?

a) UCC applies to the sale of “goods” = anything movable and identifiable at the time of the K, unborn animals, growing crops. 
· Examples: sales of car, pen, steel, horse, etc.

b) Common law applies to sale of goods if NO UCC provision on point.

· Common law applies to all other transactions.

· Examples: sales of service contracts, real estate, land, etc.
· II) Unilateral or Bilateral K?

a) Unilateral - offeror promises to do something if other party performs.
· The only way to accept that promise is through performance, not future promises.
b) Bilateral - both parties promise to do something in the future.

· requires offer & acceptance
c) In cases of doubt, offeror intends to permit offeree to accept either by 1) performance or 2) promise. [Rest. § 32.]
· Exception – [Rest § 32] doesn’t apply to “true” unilateral Ks, where offeree isn’t sure she can perform (bonuses, rewards).


· FORMATION ISSUES - K exists where there is 
(1) a manifestation of mutual assent to the exchange (i.e. offer and acceptance) 

· Mutual Assent = offer + acceptance AND

(2) consideration 
I) Offer – a clear and definite promise that creates the power of acceptance in the other party, and contains all the essential elements of the k. 

· Test: an offer creates the “power of acceptance” – all you need to do is say “yes, I accept”
General Offer Rule - courts evaluate whether a communication is intended as an offer objectively = reasonableness ( what would reasonable person in the same circumstances as the offeree think?  
1. [Lucy] – (Lucy offered $50k for Ferguson Farm, attempted to offer $5 bind the deal, Zehmer refused. Z wrote on napkin, rewrote to include is his wife. Discussed for 30min before signed. Words of a K – “complete title satisfactory to buyer” = sophisticated legal term. L never tried to get the K back). L believed offer serious, Z thought it was a joke)
· Rule – Objective Theory of Contracts – It doesn’t matter your secret intention, we look to your outward behavior.
I)  Reasonable person would’ve thought drunken offer to sell farm was serious when 
(1) parties rewrote K,
(2) K was complete, 
(3) discussion lasted thirty minutes.
· 2. [Ray] – (Eurice Bros. builders’ claim that they thought their specifications governed K to build house NOT reasonable because K clearly said otherwise)

· Duty to Read – duty to read the K and are therefore responsible for signing it
· I) Common Law Rule -  No K or offer if too many vague/undefined important terms. 

3. [Lonergan] – (ad in newspaper, letters back and forth, non-committal language, didn’t respond in a timely manner) 

· Rule - no contract/offer despite letters: K missing key elements = No K

I) i) Ad not offer b/c 
· (1) general presumption that ads are NOT offers, 
· (2) no price  - essential element to the k

· (3) brief description of property

II) ii) Letters not offers b/c 
· (1) “this is a form letter,” 
· (2) “rock bottom price,”  - not specific enough

· (3) “act fast, I expect to have a buyer soon”  

Objective Contract Formation – “manifestation of mutual assent”, looks at the conduct of the parties from the perspective of a reasonable person” 
· II) Ads are generally NOT offers 

· Exception -  where there is “language of commitment or some invitation to take action without further communication.”  [Rest. § 26]    
· 1. [Izadi] -  – (ad in paper for cars, dealer failed to uphold offer, fine print, bait n’ switch) 
UNILATERAL K (there’s no promise to do anything in the future, you just show up with money to buy) Ad offer b/c  - Objective Theory of Contracts

· (1) specific  = language of commitment

· “buy a new Ford and get $3000 minimum trade-in allowance” and 
· (2) public policy against bait-and-switch.
2. [Lefkowitz] - Ad to sell fur coats at low prices b/c “first come, first served” implies that entire stock of coats will be sold on specific day.
· Exception - UCC is more lenient about definiteness and specificity. K doesn’t fail for indefiniteness if it appears that 

(1) parties intended to make a K and 
(2) there is a reasonably certain basis for giving a remedy.  [UCC 2-204]  

· [Harlow] – (Buyer and seller entered into oral K  for steel, even though shipping and delivery terms weren’t ironed out b/c 
(1) seller ordered steel from manufacturer and 

(2) parties exchanged forms confirming sale that agreed in most important respects.
K didn’t fail b/c UCC applies…

· Rule - K for the sale of goods can arise from conduct alone [UCC 2-204]

· the phone conversations b/w the parties demonstrate an understanding

· P assumed K and ordered the 1,000 ton shipment from Europe

· Rule - Indefiniteness of terms are ok if the parties intended to make a K AND a court can fashion some remedy [UCC 2-204(3)]

· fact that the shipment and delivery details were not defined is irrelevant

· Rule - [UCC 2-207] (is the hardest part of the UCC) says b/c they have an oral K, that anything there is a conflict b/w the other parties’ communication , the terms that conflict drop out of the agreement.

· The forms = confirmatory memoranda – NOT K’s

· All the self-serving junk fell out of the K 
· 

· III) Termination of offer 

· a) By lapse of time  

1) Time to accept can be set forth in K.  (Normile’s original offer).    

2)   Time to accept can be implicit.  (Trial court in [Lonergan] - K for sale of land required “prompt” acceptance).  

· b) By revocation
1) Express revocation -  (“I revoke”).  

2) Revocation by doing something incompatible with offer.  ([Normile] -  “you snooze, you lose, the property has been sold”).  

i) But revocation only effective when communicated.
ii) Revocation can be communicated when offeree learns through reliable means that offer has been revoked.  ([Normile] -  through Byer, the agent).     

3) Offeror can revoke any time before acceptance
· Exception - offeror can’t revoke offer to enter into unilateral K once offeree begins to perform.  [Rest § 45], [Cook]  
· c) By counter-offer
1) Common law - Mirror Image Rule.  Purported “acceptance” that modifies offer or proposes new terms is 
(1) revocation and 
(2) new offer.  [Normile]  

2) [UCC 2-207] -  K can still be formed if parties’ writings disagree.  K consists only of terms on which the parties’ writings agree.

· [Harlow] -  oral K for sale of steel consists of price terms, weight, grade specifications, and shipment date (on which parties’ forms agree), but not each party’s self-serving liability limitations (on which parties’ forms didn’t agree). 
· 1. [Normile] – (Normile offers to buy home. D modifies it = counteroffer. Normile does nothing. Segal signs K like D’s counteroffer to N – 12:30am Aug. 5th.  Byer says to N “you snooze you lose– property had been sold” – 2pm Aug. 5th.  N signs D’s counteroffer = a new offer!)
· Mirror Image Rule (Common Law) – meeting of the minds, offer and acceptance must MATCH!

· Revocation must be communicated to offeree, may be indirect
· 2. [Lonergan] – (D placed an ad to sell property, “need cash, will sacrifice” = too vague not an offer!  D writes P “$2,500 rock bottom price, this is a form letter” = talking to many people > saying make me an offer, not “this is an offer”. P writes D “is this the property? Is this escrow ok?” D write P “yes this is the property, escrow ok, act fast b/c II expect a buyer in the next week” = not an offer because of qualification. D sold property for $2,500 to 3rd party. P received D’s April 8th letter & on April 15th P wrote to accept “offer” – no K untimely acceptance)

· Mailbox Rule – Acceptance effective as soon as dispatched
I) Acceptance made in same manner of communication (letter)

II) Revocation would have to be communicated prior to dispatch of acceptance

· Revocation accepted when received

III) Offer accepted when received

IV) Conclude – K exists

· EXCEPTION – Master of the Offer = the author or person making the offer can stipulate otherwise

· 3. [Cook] – (D offered a commission bonus. P met the bonus requirements and asked if still had to be “here” to collect – D said yes. P stayed with firm in order to collect bonus, but left shortly before, and was denied bonus)

· Rule - Can’t revoke a unilateral offer once the offeree has begun performance [ S.45]
4. [Peterson] – (Offer - If you make one regular payment, and pay off the mortgage by May 31st I’ll give you a $780 discount. – Unilateral K. D revokes immediately before D pays.)
Rule - Offers from a unilateral K can be revoked anytime before the act requested has been performed.

I) D’s offer had been withdrawn before P could provide acceptance/consideration (requires actually putting money in D’s hand) = not binding

· Dissent - What D wanted was satisfied when P says “I came over to pay the mortgage” = acceptance

I) Requiring the money is very arbitrary – where do you draw the line  ( what did D really want?
· TODAY IT IS MORE CLEAR – [S.32 of the Restatement of K’s]
· In cases of doubt the offeree (person who receives the offer) can accept by 
 1)saying “I accept”  = bilateral K
OR

2) By doing the requested act = unilateral K
· [S. 45] – once the offeree begins performance, they have the option of completing (=K)

I) Offer can’t be revoked [Cook]
· 

· IV) Acceptance

· 1) Common law - cannot modify terms of offer or else is rejection and counter-offer.  [Normile]  

I) UCC - K can still be formed if parties’ writings disagree. [Harlow]  
· 2) Unilateral K - cannot accept “true unilateral K” by promising (“I accept”) – can only accept by performing.  
· 3) Mailbox Rule - acceptance is valid when dispatched.  [Rest § 63]  [Lonergan]
I) Exception - NO mailbox rule if offer expressly provides otherwise.
· Master of Offer – the author or person making the offer can stipulate otherwise
· Consideration – BARGAINED FOR EXCHANGE in which performance or return promise is sought by the promisor in exchange 

I) Detriment – giving up a legal right or doing something you would not otherwise have to do 

· Overall Rule – Under the Bargain theory, courts must decided whether each party’s detriment (refraining from exercising a legal right or doing something that one had no obligation to do) induced, or was the price of the other. Moreover, there is no such thing as past consideration or consideration stemming from moral obligation [ Mills]



· 1. [Hamer v. Sidway] – (Uncle was inducing a performance from his nephew in getting nephew to forbear on his legal right to drink/gamble in exchange for the $5k uncle promised) – Clear unilateral K (promise in exchange for performance) with clear offer and acceptance, but consideration?
· Bargain Theory -  mere fact that the promisee will suffer some “detriment” is NOT enough to constitute consideration
I) Instead “detriment” must be something that the other party wants, wishes for or seeks [Williston’s Tramp]
· i.e. the detriment must induce the promise

II) It’s a way of distinguishing bargains from gifts
III) Benefits to the party is evidence that what they are getting is something that the other party wanted, wished for or sought 
· Benefit = evidence of consideration

· 2. [Pennsy Supply] – (D supplied AggRite for free which was later found faulty. P requested AA to remove/dispose of hazardous material, never did. P did it themselves. Seek to recover costs incurred)

· Rule – Bargain Theory - The taking of the AggRite was something that AA wanted, wished for and or sought = consideration


· III) Gratuitous Promise/Gift - “If the promisor merely intends to make a gift to the promisee upon the performance of a condition, the promise is gratuitous and the satisfaction of the condition is NOT consideration for a K” 

a) Gratuitous promise – no benefit to the promisor
b) If your ‘gift alarm” goes off, listen to your instincts!

· 1. [Dougherty v. Salt] - Important Point - a promise made without consideration is going to look like a gift!! – (Aunt gives boy a promissory note for $3,000 payable at her death or before. Was made on a printed form (Testatrix prepared) containing the words “for value received”. It was produced, filled out and signed)
· Rule - Executory gifts & donative promises should NOT be enforceable ( Fails Bargain Theory Test
I) Promisee is morally obliged to let the promisor out if they have regrets

2. [Batsakis] – (D borrowed 500,000 drachmas for an agreed value of $2,000 USD, payable at end of WWII or when able to collect from an American representative. D wrote to P acknowledging his receipt of the money and terms of the agreement - P dictated that letter. D alleges that no consideration to the extent of $1975.00 - Claim that value of 500,000 drachmas on 1942 = $25 USD due to inflation. At the time Value of the 500,000 drachmas was less than $2,000 USD)

· Disparity of Consideration RULE - “Mere inadequacy of consideration will NOT void a k” 

I) Disparity of value is NOT completely irrelevant – if it falls under the general rules of the consideration (Bargain Theory – what is the detriment, the peppercorn, and did the other party really want it?) ( gift alarm!
· 3. [Plowman] – (D made K with long-term employees - P would cease all work, get semimonthly checks = ½ current salary, on condition that they call in or come into the main office to receive the checks. Payments suddenly stopped. P says K was for life.)
I) Ct. Held in favor of D, that there was NO consideration – Failed Bargain Theory Test
· 4. [Webb v. McGowan] – (W was severally injured for life while in the act of preventing serious bodily harm or death to M. W was doing his ordinary & usual work - dropping a large pine block onto the floor below, M was in the way, and to prevent harm to M, W didn’t release the block but fell with it and was badly injured. M subsequently promised to pay W $15 every 2 weeks for the rest of W’s life. M died in 1934 after having paid the promised amount for 8yrs, payments stopped. W is suing for the time of M’s death until this suit (Jan. 1, 1934 – January 27, 1934)
· General Rule -  Past action is insufficient for consideration UNLESS

· Material Benefit Rule – if a person receives a material benefit from another, other than gratuitously, a subsequent promise to compensate the person for rendering such benefit is enforceable
· UNLESS was 1) given gratuitously, 2) promise is disproportionate to benefit or 3) there is no unjust enrichment


· IV) Not Consideration:
· A) Illusory Promise Doctrine -  making a promise while reserving a choice of alternative performance

I) Bargain imbalance - no consideration b/c there is NO detriment
II) IP Doctrine – “when the agreement is ‘at-will’
( Promisee’s performance is BOTH acceptance and consideration
III) [Rest. Second S.77] – “a promise, even if bargained for, will NOT serve as consideration for a promise in return if it is “illusory” – makes performance entirely optional with the promisor”

· B) Mutuality of Obligation – while not required for consideration, if there is no mutuality of obligation, meaning if one party is NOT bound, then the other does NOT have to be bound either

I) Courts will imply mutuality in some cases

· Consideration essentially is mutuality.  It does NOT need to be equivalent but it must be bargained for (just coming to work can be consideration/even a feather is consideration as long as it is bargained for)


· 2) Promissory Estoppel – Promisor makes a 1) promise that he should 2) reasonably expect to induce reliance of a substantial and reasonable nature on the part of the promisee, that 3) actually induces such reliance to the detriment of the promisee such 4) that injustice can only be avoided by enforcement of the promise
I) There must be a reliance to the promisee’s detriment that is sufficiently substantial and reasonable
· Cases
· 1. [Hamer v Sidway] – (Uncle promise $5K a substantial amount of $, in a formal writing, that he should have reasonably expected to induce nephew to forbearance on his right to smoke/gamble and which did induce such a forbearance). 
I) Unclear whether it was to the detriment of the nephew and so unclear whether injustice could only be avoided by enforcement of the promise
· 2. [Kirksey v. Kirksey] – (Promise that he should have reasonably expected her to rely on in a definite and substantial character, which she did (she moved her entire family) to her detriment) 
I) however it is unclear if injustice could only be avoided by enforcement if she could have gotten her other land back.  
II) Also, the promise was vague and informal.

· Mail Box Rule does NOT apply to acceptance of an option
I) acceptance under an option K is not operative until received by offeror in the time set out in the option.
II) Mailbox rule says acceptance when it is dispatched, put in the mail
· II) Option Contract – Offeree gives the offeror consideration to hold the offer open for a specific period of time

I) Option k requires

1) Mutual assent regarding the option itself – not the underlying K
2) Consideration  - its own consideration
· Limits of PE

1. Express revocation clause - Says I’m making a bid but we can revoke it at any time – [Drennan] rule does not apply

2. Only applies to actual bids, not mere estimations

3. General contractor can NOT do any bid shopping exploiting offer

4. Option K – an offer NOT to revoke some other offer (the “big offer”) for a set period of time

· requires same requirements as any K

· mutual assent

· language of irrevocability

· consideration – option needs its OWN consideration
· 1) Nominal Consideration – Common Rule -  even a very small amount of money can serve as sufficient consideration for an “option k” – that is to make it irrevocable 
· 2) Recited consideration – if the recited payment is not actually made is it consideration?
I) Majority view – the consideration must actually be paid!!! [Berryman]
· 3) [Rest. Second, S.87(1)] – Doesn’t require the money to be actually paid, instead must
I) 1. Be signed
II) 2. Cites a purported consideration and

III) 3. Refers to a “big offer” – underlying K

· 1. [Baird v. Gimble] – (D, subcontractor, offeror, made estimate error; P general contractor, offeree. Dec 24th – D sends bids to contractors for acceptance AFTER general k is awarded. Dec 28th – P receives D’s bid. P submits its bid for the general k and incorporates D’s Dec 24th bid. D revokes Dec. 24th bid. Dec 30th – P is awarded general k. Jan 2nd – P tried to accept D’s Dec 24th bid)

Master of the offer, can revoke anytime before acceptance ( Revoked prior to acceptance
· Promissory Estoppel was met, but was new, and court rejected it. 
· 2. [Drennan v. Star Paving] – (D, subcontractor, offeror; P general contractor, P received bids via phone from subcontractors wishing to do the paving. D made the lowest bid of $7,131.60. P relied on this bid in his own bid for the project. P won the job and informed D that he had won the subcontract for the paving. D refused ,saying there was an error in his bid & refused to the job for less than $15,000. P was forced to seek out another paver at a cost of $10,948.60)
I) P says relied to its detriment on D’s offer = implicit acceptance
· Rule [Rest. S.90] – Promissory Estoppel “a promise which the promisor should reasonably expect to induce action or forbearance of a definite & substantial character on the part of the promisee, and which is acted upon, is binding if injustice can be avoided by enforcement of the promise” 
I) Rule – reasonable and foreseeable reliance on promise
· Even without acceptance & consideration = binding

· 3. [Berryman v. Kmoch] - Option K’s AND Promissory Estoppel – (P & D had an option agreement for land, signed by P for “$10 and other valuable consideration”, option open for 120 days after date of purchase, also had terms of price, water rights etc.. P prepared the option agreement. The $10 was not paid. July - D called P asking to be released from the option agreement. Nothing was decided. D sold the land to another person. Aug - P tried to exercise the option, Bank informed him that land had been sold  - reliable 3rd party = valid revocation normally but NOT here b/c of option. Oct – P sent letter to D trying to exercise option on the land)
I) Option K requires - Mutual assent to irrevocability

· Ct. Held Promissory Estoppel reliance was NOT reasonable. 

I) P drew up the agreement, and was familiar with real estate K’s
II) P knew no consideration was paid = revocation possible anytime before acceptance

· Rule – option K must have consideration in order to be binding 

· Ct. reject promissory estoppel – can’t reasonably expect Kmoch to rely to his detriment

I) Kmoch was a sophisticated party, he drafted the option, never made consideration
II) Dissent - Kmoch did provide sufficient consideration – trying to find investors

· 4. [Pop’s Cones] – (Jun/Aug – pre contractual negotiations. Aug – Pop’s proposes lease. Sept –Pop’s tells Resorts that its Margate lease is expiring Oct.1st. Resorts says “we’re 95% there”, “move out”. Oct – Pop’s relies on Resort’s advice, moves out and moves stuff into storage

· Pop’s wanted a 6yrs lease with a renewal option, Resorts proposes a 3yr lease/option

· Resorts postpones lease for announcement and eventually revokes)
· Requirement of a Promise - More relaxed standard of “clear & definite promise” = met requirements

· Promissory Estoppel Elements – purpose to avoid the substantial hardship/injustice resulting from reliance on a promise if it were not enforced
1. Clear and definite promise

2. Made with expectation that Pop’s would rely

3. Reasonable & detrimental reliance

4. Severe detriment – looking for new location for 2yrs

5. Avoid injustice
· Promissory estoppel normally ONLY protects for reliance damages, Not expectation damages.


· IV) [UCC S.2-205] – The “Firm Offer” – option (makes K irrevocable) even with NO consideration

· 1. Offer
· 2. by a Merchant – Rule applies only to merchants
I) someone who is proficient in the goods that are the subject of the k

· 3. in a signed writing  (not oral!) 

· 4. which by its terms gives assurances that it will be held open
· 5. during the time stated, or if no time is stated, for a reasonable time, but NEVER EVER more than 3 months

I)  even if time specified is more than 3 months, court will simply read it as 3months

· 6. if the offer is on a form supplied by the offeree, the offeror must separately sign

· NOTE – option K’s WITH consideration can be for ANY length of time ( i.e. no 3 month limit

· Overview - General Rule – option k must be supported by consideration
a) Any amount of consider will suffice if it is actually paid

b) [Berryman] – if not actually paid, may be held invalid

c) [Rest]. – Option is valid as long as it is in writing, sites of purported consideration and it proposes an underling exchange that is fair and will occur within a reasonable time

· Qualified Acceptance – The Battle of Forms

· I) Common Law - 2 companies come armed with their own “boiler-plate” forms
· Mirror Image Rule [Normile] Common Law Rule - to be affective acceptance must be unconditional

I) if it objects or proposes new/other terms = counteroffer

II) there is NO mirror image rule in the UCC
· 1. [Princess] – (Princess made the original offer in a Purchase Order – a form, $260k. Stated it is intended to be an offer & that GE can’t change these terms. Warranty of workmanlike quality – if anything goes wrong GE is responsible. October (same day as P’s form) – GE sends Price & Quotation, $202k, GE’s terms & conditions. GE then sent its revised Price & Quotation for $231,925, Rejected warranty and liability terms of Princess – not liable for lost profits, Liability cannot exceed the k price. These 2 forms are battling – both claim their own form is the k

· October 31, 1994 - Via phone call, P gave permission to “proceed” based on GE’s price November 1, 1994 – GE sent confirmation letter to P which restates the price $231k and terms & conditions)
1) Predominant Purpose Test  - UCC will apply to mixed K’s, of services and sale of goods if the K is predominantly for the sale of goods.

1. language of the k – large print “Quote for Services”

2. nature of the business of the supplier – service 

3. the intrinsic worth of the materials – were minimal, mostly services, we don’t really know, but the materials were expensive

· 2) Mirror-Image Rule – reply to an offer which contains any changes to the original terms  = counter-offer 
a) If changes are immaterial and offeror does NOT object to changes, may be considered acceptance to original k

b) Offeror who proceeds under a k after receiving the counteroffer can accept the terms of the counteroffer by performance
· 3) Last Shot Rule – to determine whether a counteroffer was accepted

a) Lack of objection = implied acceptance

i) Favors sellers over buyers b/c sellers normally “fire the last shot”

b) It is in accordance with The Objective Theory of Contracts – Duty to Read


· II) UCC 2-207 – allows changes to offer to be acceptance and unlike common law rule, NOT a counteroffer (also see Map)
· 1. 2-207(1) Still an acceptance as long as

Reply is 1) “seasonable” (i.e. timely), 2) a definite expression of acceptance”  (no change to price/quantity) and 3) Not make acceptance expressly conditional on the offeror’s assent to the additional or different terms.
· 2. 2-207(2) - I) Additional Terms will become part of the K if
a) Both parties must be merchants
1) The offer doesn’t expressly limit acceptance to its terms
2) Terms don’t Materially alter the k – ok if Offeror expressly says its ok [ Brown]

· Surprise or hardship to the offeror
3)  Offeror hasn’t already objected to the terms or doesn’t object within a reasonable time
II) Different Terms

· Additional – involved something new that doesn’t appear, the issue is not mentioned in the  original offer

· Different – modify the original terms of some right, duty or issue that does appear in the offer

3 Approaches 

1) Different terms can never become part of the 
2) Knock-out Rule – different terms cancel each other out
3) Apply the same analysis to different terms as additional terms under the UCC
· 3. 2-207(3) -  Counteroffer Land – writing of the parties don’t demonstrate acceptance, but conduct does

a) offeror might expressly accept counteroffer (if fails 2-207(2))

b)  or offeror may walk away from counteroffer = no k

c) if the offeror responds by performing = 2-207(3)
i) Common law says last shot = counteroffer governs

ii) UCC says no! k depends only on the terms in which the parties writing agrees

(1) Terms of the counteroffer don’t control

(2) Any term that doesn’t agree falls out of the k

· 4. Situation 2 – [Harlow] - Oral agreement can be the k when written confirmation is then sent including additional terms from the oral conversation we apply UCC 2-207


· [Brown Machine] – UCC 2-207 – to change the Common Law, Mirror Image, & Last Shot Rule 

· (November – Brown, seller, proposal includes indemnification clause – CT says is NOT an offer. January – Hercules, buyer, sends a purchase order – this order expressly limits acceptance to the terms stated therein – b/c they understand UCC 2-207 = offer. February – BM sends an “order acknowledgement” includes indemnification clause again. Later an H employee was injured and sued BM. BM demanded that H defend the suit, based on original k with indemnity clause - H refused)
I) Sale of goods – therefore UCC applies
· I) [UCC 2-207] – General Rule – price quotation is NOT an offer

· Rule - a response to an offer that changes the terms or makes additional terms can be acceptance UNLESS “acceptance is expressly made conditional on the offeror’s assent to the changed terms”



· Note – Price or quantity of the goods are reasons that the UCC would find not an express acceptance

I) If price remains the same, but some small print boiler print changes, and the thrust of the k remains the same = acceptance land

II) Even if there is no action = acceptance by performance, the UCC will say the written k’s are similar enough, even if minor change, that implies acceptance

· Additional terms must pass 4 tests

1) Both parties have to be merchants
2) The offer cannot expressly limit acceptance to its terms

3) Additional terms cannot materially alter = hardship or surprise

4) Offeror reject after or beforehand any additional terms

· Where we go to Acceptance Land  2-207(2) – the  parties have a k

I) But need to apply the UCC rules in acceptance land

· Where we got to Counter-offer Land UCC 2-207(3)

I) K consists of only the terms that the parties agree upon



· III) Agreement To Agree
· 1) Common Law  - an agreement to agree may or may not be enforceable

I) Majority rule – is that it is not

II) Minority rule – Courts will impose a reasonable price

· A k to set a reasonable price will be enforceable

· An agreement to set price by some objective factor (arbitration, formula tec.) is enforceable

· 2) UCC – agreements to agree are an enforceable

I) One party discretion to fix a price is enforceable, if in good faith

II) Exception –if court finds evidence that parties didn’t intend to consummate their deal

· Evidence - Exceedingly vague price term

· K that doesn’t say price or quantity
· 1. [Walker v. Keith] – Agreement to Agree – (L and T entered into an agreement for a lease -10 yrs term, $100/month, option to extend for additional 10yrs under the same terms & conditions except as to rental, “rental will be fixed in such an amount as shall be actually agreed upon by the L and T with the monthly rental fixed as of the date of renewal with the rental values reflected by the comparative business conditions”. Problem - one party said local conditions the other party said national!!!? T gave proper notice to renew, but L & T could not agree on the rental amount)
· Common Law Rule – in order for an agreement to be binding it must be sufficiently definite to enable a court to give it an exact meaning - Indefinite, vague or uncertainty render a K void
· Rule – agreement to agree does NOT constitute a binding K

I) Rent is a material term to the K

· Parties failed to either provide an agreed rent or an agreed method

· Differs from Common Law – UCC says agreement to Agree is ENFORCEABLE
I) “open price term” will not prevent enforcement of a K for sale of goods, if the parties intended to be bound by their agreement

1)  agree in advance that one of the them will have the power to determine price – must do so in “good faith”

· not requirement of “reasonableness”, only good faith to not totally exploit the other party

2)  leave price for future mutual determination

· Cts will imply a reasonable price at the time of delivery

· K won’t fail for indefiniteness

II) Exception (4) - Courts can still decide that parties did not intend to be bound unless price was fixed (Price? Quantity?)



· 2. [Cassinari] – (L and T will agree on a reasonable rent”. Held complete opposite of [Walker])
I)  [Walker] judge would likely say NOT specific enough, “all rents tends to be “reasonable””

· He favors the Minority View

· Most courts will agree that this is specific enough to take a case from not enforceable, to making it an enforceable K – just by saying the word “reasonable”

I) Still risk of wasting resources and paternalism

II) Its  just a line that the courts have drawn

· Majority view – [Walker] – Agreement to agree is NOT enforceable

· Minority View – [Cassinari] – Courts will construe as an agreement to set a reasonable rent
· 1. Shrinkwrap terms – purchaser orders product by phone, over the internet or in store.

I) Receives package, usually covered in plastic, warning on outside of seller’s K terms inside

· 2. Clickwrap Terms – before completing the purchase, purchaser must scroll through seller’s terms of sale and click “I agree”.
· 3. Browsewrap Terms – involve info made available by Internet providers on their websites, user’s use of the website = agreement
· 4. Rolling/Layered/”Money now, terms later” Contracts – K’s involving shrinkwrap terms

· 1. [Brower v. Gateway] – Offer & Acceptance – (Ps bought computers or software through a direct-sales system by mail or phone. Condition that if customer kept merchandise longer than 30 days from delivery = agreement to Gateways’ terms & conditions. Shrinkwrap – product is literally wrapped in plastic, within are k terms, Arbitration clause. Ps brought suit b/c could not get service as promised by Gateway advertising)
· UCC 2-207 – material alterations constitutes proposals for additions to the K that become part of the K (if they appear in written confirmation) only upon P’s express acceptance

I) TC held was not a material alteration to an agreement

· Instead was one provision of the sole K that existed b/w the parties

· Offer is actually embedded in the shrinkwrap
Ct. held - Not excessive burden on consumer to take affirmative action to return unwanted goods, minimal expense

· Note – both parties are NOT merchants so UCC 2-207 doesn’t apply at all



· 2. [Register.com v. Verio] – Acceptance - (P, Register, registrar of Internet domain names, licensed under ICANN. Register is under K with ICANN that it and 3rd parties are prohibited from using the WHOIS data(= name, number, contact info) for email spam (mass emails). P must preserve, update daily and make the WHOIS info available. P has a restrictive legend response – “cannot use for spam!” - its a reply that occurs after the query is made. D used P’s WHOIS query system on a daily basis to send out mass emails, telemarketing and mail for advertising. P made complaint, in response D only stopped email spam.)
· Rule – Standard Contract Doctrine – when a benefit is offered subject to certain conditions, and the offeree makes a decision to take the benefit with knowledge of those conditions, the taking constitutes acceptance of the terms

I)  [Spetch] – (dispute whether Netscape users were bound by arbitration clause, which appeared when user downloaded software, don’t have to click agree, it was just there!)

· Browsewrap – does just use of the website bind you contractually?

· Yes if 1) likelihood that you would have seen the terms & 2) you continue to use repeatedly

· [Spetch] doesn’t apply b/c Verio used on a daily basis, not one time use like in Spetch

II) [Ticketmaster] – (claim to enforce term posted on its website violated by a regular user)
· Ct. held that Tickmaster’s failure to put an “I agree” button = insufficient proof of agreement
· Held that Verio was more like Ticketmaster case where they repeatedly ignored terms they were aware of
· Ct. Held Register’s K is valid and enforceable
I) Apple Stand analogy – didn’t see the price until after I got the apple

· But no justification b/c afterwards returned multiple times and was aware of terms

· Taking apple = assent to terms

· Objective Theory of K’s – would a reasonable person think they could use this info willy nilly?
· ( outward conduct of  knowing repeated violations
· 3 General Situations – when there is no consideration…

· 1) S.90 – Doctrine of Promissory Estoppel – 1) promise 2) detrimental reliance on such promise & 3) injustice can be avoided only be enforcement of promise [Pop’s Cone’s]
·  2) S.87 – Contractors and subcontractors – Option K [Drennan] [Baird]
3) S.139 – Promissory Estoppel Exception to the Statute of Frauds [Alaska] – reliance corroborates promise

· General Rule - Promises within a family tend to be gratuitous, so there is no consideration  - look to PE
· 1. [Kirksey v. Kirksey]  - (D, Brother in law wrote to offer widow a place to live and raise her children if she moved, 60-70 miles away. 2yrs then removed to house in the woods, then ordered her to vacate.)

I) Note – No promissory Estoppel b/c it didn’t exist yet!

· Meets the requirements of promissory estoppel if it existed

· Necessary element – detrimental reliance
II) SC held that D’s offer was a mere gratuitous offer & that no claim could be made for the breach, there was NO k

· 2. [Greiner v. Greiner] – Promises within Family - (D, disinherited son. P, mother  sought to give her wealth back to her disinherited kids. Promised disinherited son Frank, if he moved there he could have the 80acres and house. Maggie ensured that the house was moved onto the 80 acres for Frank. F moved and worked the land. Jealous other son prevented M from making will or deed. M decided to just let Frank live there and settle the legal matters late = expressions of future intentions. F lived on the land for 1yr before notice of eviction)
I) Note – Same as [Kirksey] except now Promissory Estoppel S.90 exists 

· Rule - Reliance on family member is almost always reasonable

I) Family promisor almost always are gratuitous and lack consideration

· Note – can ask for specific performance – fulfill the promise

I) [Pop’s Cones] – no specific performance – remedy was reliance damages, to put them at the same position that they would have been had there not been any promise

II) [Greiner] – specific performance – fulfill the deed for specific 80 acre tract

· 3. [Wright v. Newman] – (D, non-biological father, established himself as the father on the birth certificate, gave child his surname, and parent-child relationship. P, mother seeking child support, never sought out natural father for support –relied on implied promise to be father.)
· Promissory Estoppel – where the promisor could reasonably expect his promise to induce reliance, such promise is binding if injustice can only be avoided by enforcement of the promise.

Rule - Promise can be implied by actions or words, need NOT be express

· Note - Here & in Promissory Estoppel context, use of the word Detriment =  colloquial you suffered a loss, NOT the meaning that you gave up a right/free will

I) If the dad was a dead beat, then she wouldn’t have suffered a loss b/c there would have been no money from the natural father



· II) Promises in a Commercial Context 

· Charities – Promises made to charities are gratuitous  - made from altruistic motives rather than for the purpose of financial gain

I) [Plowman] – Employer’s promise to pay a pension or other benefit (bonus) at or after retirement might not satisfy requirement for bargained-for exchange – Gratuitous?
· 1. [Katz v. Danny Dare] – Pensions – Detrimental Reliance – (D injured, 65yrs old. P says not a help but a liability -> discuss retirement. Negotiate 13months -$13k + social security +part-time job, you’ll make more money than you do now. If K didn’t accept pension, D would have fired him & K would have no legal claim. Argument that there is no consideration for the promise.)
· Detrimental reliance is different under Promissory Estoppel – must suffer some sort of loss
I) Even though technically making more than he did at Dare, he has nonetheless suffered a loss (of $10k less in salary)
·  2. [Trexler] –(General T needed to make cutbacks, but didn’t want to fire loyal employees, so offered pension plan.)

I) Could have fired but didn’t, Promissory Estoppel applies – employees accepted and relied. Ct. held enforcement of pension

· HYPO – what if they offered the pension AFTER he retired? Can’t have detrimental reliance when you say you’re going to do some and then rely on the promise.
· 3. [Vastelor] –  (Accepted a promotion based on reliance on benefits. Employer never gave him the benefits.)

·  Promissory estoppel - even though “benefit” of promotion, it may not be better, more work & stress but didn’t get the employment benefits = to a loss = detrimentally relied
· 2. [Shoemaker v. Commonwealth Bank] – (S entered into a mortgage on their home with Bank.
· Agreement required S to get insurance on their home. S alleges that it received a letter and a call from Bank saying if they didn’t get insurance, the bank would do it and charge it to their mortgage payments. B sent letter re: insurance expiration -  was not continued by Bank or S.
· S’s house later had a fire.)
· Detriment  (under K law)– is foregoing a legal right that you have – they were already contractually bound to get the insurance, in preexisting mortgage k = NO Binding K
I)  BUT yes, Promissory Estoppel
1) Promise – Banks promise to provide insurance conditioned upon P’s non-action

2) Reliance – P relied on promise and didn’t acquire insurance

3) Detrimental – they suffered a loss b/c they don’t have a house b/c it was burnt down and they don’t have insurance, so no compensation

4) Injustice avoided only by enforcement – reasonableness of reliance
II)  Takeaway – home owner suffered a loss b/c uninsured house burnt down, base line expectation would have been different if she couldn’t have afforded the insurance on her own –then no detriment, she would have been in the same position regardless
· Restitution
· I) Implied K in Law

· Overall Rule – an implied in law contract arises when P 1) confers a benefit on D 2) with an intent to charge and 3) D knowingly accepts/retains benefit  and 4) it would be unjust unless D was compensated by P

I) Exception – However, if P confers the benefit officiously, in other words, if D didn’t request or knowingly accept the benefit – then P can’t recover

II) Exception to the Exception – P can recover, inter alia if, 1) she saved D from serious bodily harm, 2) it was impossible for D to consent and 3) P acted with an intent to charge for her services.
III) Doesn’t apply in the case of [Mills v. Wyman] with the sick kid, b/c he is aware and accepts the benefit.

IV) Impossible to Request Benefit in 3 Circumstances

1) So fast can’t consent [Webb]
2) Unconscious

· 3) Insane [Pelo]
· 1. [Credit Bureau v. Pelo] -– Restitution where a party provides a benefit to another party – (Pelo, bipolar, got in a fight with his wife, went to a motel, bought gun, and threatened self-harm. Police hospitalized P for his own safety, was committed. P refused to sign the release form saying that he/his insurance would cover his hospital costs, but later did when insisted upon at 5am on threat of withholding personal items. Says did not consent, signed under duress, refuses to pay. Hospital seeking compensation. P says did not give consent therefore was officious)
· Restatement of Restitution – a person who officiously (like window-washer, want to confer benefits, but you may not want them) confers a benefit upon another is NOT entitled to restitution.
Must 1) knowingly 2) accept the services in order to owe restitution

· Not have to pay for services forced against one’s will

· 2. [Commerce LP v. Equity] - Construction Law – (D, Commerce, owns building, doesn’t pay World the general contractor. P, Equity, subcontractor, completed stucco services for W. W didn’t pay E b/c C didn’t pay them. There is no K b/w C &  E, but there is a K b/w W & E. C was aware of E’s work, b/c he visited the building site. W is bankrupt. E is suing C for unjust enrichment.)
· Rule –The  4 Elements of a Quasi Contract are

I) the P conferred a benefit on the D

II) The D has knowledge of the benefit

III) The D accepted or retained the benefit conferred and 

IV) The circumstances are such that it would be inequitable for the D to retain the benefit without paying fair value for it

· Ct. imposed 2 other conditions when there is a subcontractor trying to collect from the owner of the building

I) Must have exhausted its remedies against the general contractor
II) Requires that the D hasn’t already paid consideration to someone else for the same service

· Note – when there is a L leasing it out, and the T decides to do work and hires workers. At what point is L liable for construction work done for the benefit of the T.

I) Requires Construction company to show that the work in fact conferred a benefit on the L – increased value of the property


· II) Contract Implied in Fact – is a contract ( Where the parties don’t express their mutual consent in words, but they do through their conduct [Princess] [Watts]

I) Parties must interact

II) Must be a “request”

· 1.  [Watts v. Watts] – (Couple were not married but in a non-marital cohabitation relationship for 12yrs with 2 kids. P was working and living with her parents, when D persuaded her to move in with him and quit her job. She acted as housewife, introduced themselves as husband wife, took debt together, life insurance together, joint tax returns, kids and P took D’s name. P claims that she contributed to the couple’s increased wealth & that D orally and by conduct implied equal sharing in wealth)
Promissory Estoppel – promise by words or conduct  ( Ct. held no marriage by estoppel, thus already concluded not legislature’s intent
· Rule - A change in one party’s circumstances in performance of the agreement may imply an agreement

· Rule - Joint acts of a financial nature can give rise to an inference that the parties intended to share equally

· Sufficient evidence implied in fact or express K

· Unjust Enrichment (Quasi Contract or Implied in Law) - benefit
Damages - Increase in net worth v. reasonable value of services



· 2. [Mills v. Wyman] – Promissory Restitution – Fits under Consideration in Outline - (D, father of son that died. W’s son was estranged from him, and was 25yrs old. W’s son took ill, P provided medical services until his death. After all the expenses had been incurred, W wrote P and promised to pay him for the expenses – there was no consideration for the promise. D did not pay. The kindness/services bestowed upon D were not at his request, son was not under the care of the D)
· Rule – There is no such thing as moral obligation, but consideration is consideration
3 are exceptions  ( 1) Statute of Limitations  2) Minor 3) Bankruptcy 

· 3.  [Webb v. McGowan] – (W was severally injured for life while in the act of preventing serious bodily harm or death to M. W was doing his ordinary & usual work - dropping a large pine block onto the floor below, M was in the way, and to prevent harm to M, W didn’t release the block but fell with it and was badly injured. M subsequently promised to pay W $15 every 2 weeks for the rest of W’s life. M died in 1934 after having paid the promised amount for 8yrs, payments stopped. W is suing for the time of M’s death until this suit (Jan. 1, 1934 – January 27, 1934)

· General Rule – Past consideration is NOT valid consideration 
Exception ( Material Benefit Rule – if a person receives a material benefit from another, other than gratuitously, a subsequent promise to compensate the person for rendering such benefit is enforceable

I) Rule – Where bargaining is impossible (sudden, minor or insane) subsequent promise obviates need for consideration b/c it is the equivalent to a previous request
II) Exceptions – not binding if 1) promisee conferred the benefit was a gift, 2) promisor was not unjustly enriched and 3) value of promise was not disproportionate to the benefit

· [Mills] – not binding under this section b/c benefit must be received by the promisor (father), and it arguably doesn’t here

· [Webb] – M is the direct receiver of the benefit = ok
· STATUTE OF FRAUDS - A contract that is within the Statute is unenforceable unless the plaintiff can take it out of the statute. The Statute is seen as a defense against enforcing contracts.

General Rule – if a promise is NOT supported by consideration then compliance with the statute of frauds will NOT be sufficient for enforcement.

Common Law
· I) Does the K falls Within the Statute? All of the following fall within the Statute:
·             1) A K for the sale of more than $500 of goods [UCC 2-201]
2) A K by an executor or administrator to pay a debt of a descendent

·             3) Guarantee-ship, A K to pay the debt of another

4) A K made in consideration of marriage – A pre-nup, anything about allocating rights and responsibilities BEFORE marriage

5) A K for the sale of an interest in land (any real estate!)***
6) A K that cannot be performed within one year of its making***
***These 2 are the most important for Common Law
6) A K that Cannot be Performed within One Year of its Making 
· Does NOT apply :
1) [Freeman] – (Contracted to build a big industrious plant in Saudi Arabia. He thought it would take 13yrs to build, it actually took 9yrs. But theoretically it could have been made within a year!)
· Anticipated completion date fall under statute b/c could be completed within a year but doesn’t have to be!

2) Life-time K

· Does Apply to :

1) Plane ticket for date more than one year from now.
2) K for 357 days

II) Is the Statute Satisfied? – usually requires some written note/memorandum must 
1) Set forth the essential terms of the K with reasonable clarity (price, quantity etc.)
2) Be signed or authenticated by the party to be charged Ask yourself 

1. [Crabtree] – (P & Elizabeth Arden Co. negotiated for a 2yr employment agreement in which D would received salary of : Begin - $20,000 ( 6 Months - $25,000 ( 6 Months - $30,000 And $5,000 annual expense money. D accepted and first 6 month increase occurred, but the 1yr increase did not.)
· Linking Doctrine – Statute of Frauds does not require the memo to be in one document. It can be pieced together out of separate writings, connected with another either expressly or by the internal evidence of subject-matter or occasion

· Subject Matter Transaction Test – signed and unsigned writings can be read together, provided that they clearly refer to the same subject matter or transaction
I) Collectively the docs have all the essential terms
II) At least one doc is signed by the party to be charged
III) The unsigned docs show on their face that they relate to the same transaction as the signed docs

IV) Party charged must have assented to the terms of the unsigned documents

2. [Winternitz v. Summit Hills] – Part Performance Exception - (Lease is $1658 per month, expires January 1983. October 1982 – D agrees to renew lease and permit P to assign it so long as assignee is financially sound. Jan 1983 – proposed 2yr lease w/rent at $1700 but says” SAMPLE”. Feb 1983 – P pays $1700 rent. February 1983 – D “foresaw no foreseeable problems” regarding the assignment of lease. D then changed his mind, denied the transfer and W’s renewal, and himself leased to the Suh’s.)
· Doctrine of Part Performance – 1) K for transfer of land, 2) seeking specific performance can be enforced even if fails to comply with Statute of Frauds if reasonable reliance changed his position such that injustice can only be avoided by specific enforcement
I) Rule – Payment of money is NOT enough
II) Rule – conduct must be unequivocal proof of oral contract reliance ( corroborate
3. [Alaska Democrats] – Promissory Estoppel Exception - (1992 – W is elected, but his term doesn’t begin until the following February. Summer – R claims W “confirmed his decision” to hire her with specific terms ($36,000 salary per year + $4,000 in fringe benefits for min 2yrs, possible 2 more years if W re-elected). 1991 – W contacts R about serving as the executive director of the Alaska Democratic Party if he’s elected. 1992 – W is elected and offers R “at least” a 2yr contract. Summer 1992 – R is working for the Maryland Democratic Party. November – R leaves Maryland and moves to Alaska)

1) Part Performance Exception (Narrow) – i) sale of land, where ii) specific performance is sought – NO!

Promissory Estoppel S.90 v. Promissory Estoppel Exception S. 139 additionally requires:
1) Requires a real sacrifice in reliance

2) And requires you to relate/ corroborate what you did to the promise = proof (why would have I done that If there was no promise?)

3 views of the Promissory Estoppel Exception to the Statute of Frauds

· 1. [Rest. 1st of Contracts s. 178 ]– PE applies ONLY when 

a) Fraud - D falsely claims that a signed writing has been executed or

b) D promises to execute a signed writing but doesn’t do it
( In [Alaska] – this would NOT apply b/c there is nothing in the case to suggest there was something in writing

2. [Rest. 2nd Contracts section 139] – [Alaska ] ( corroborative reliance
3. PE is NOT an exception to the SOF – some courts just don’t allow it as an exception

· R would have lost! – b/c her whole claim was based on the PE exception



· 2) UCC 2-201 – The Sale of Goods and The Statute of Frauds

· 1) Does the K fall under the Statute ? But must be
I) ONLY a contract for the sale of goods
II)  for the price of $500 or more
· ( then is NOT enforceable

· There is NO “one year” clause, or an interest in land clause(Duh!)

· 2) Is the Statute Satisfied? - The writing need NOT set forth ALL the material terms BUT must
1) Show the existence of a K
2) Be signed by the party to be charged and
3) State the quantity of the goods 
· Its ok if it doesn’t state the price! Whereas under common law price and key terms are required [Crabtree]
· 3) Exceptions  - there are three
· I) Merchant Confirmation Exception – 5 Questions

1) Are both parties merchants? 

2) Written confirmation of the K to the other within a reasonable time?

3) Is this written confirmation “sufficient against the sender” 
a) Does it show the existence of the K?
b) Is it signed by the sender?

c) Does it state the quantity of goods?

4) Did the recipient receive confirmation?

· Assume yes, unless facts such as “return to sender” or recipient never receives it

5) Did the recipient fail to object within 10 days?

· II) Special Manufacture Exception 

i) Are these custom-made goods?

ii) Are the goods too unique to sell easily?
iii) Has the seller substantially performed before the buyer repudiates?
· III) Judicial Admissions - Does the party against whom enforcement is sought admit during litigation that a K was made?
· IV) Part Performance

1)Did the buyer pay for the goods and the seller accept the payment? OR
2) Did the buyer receive and accept the goods?

· V) Promissory Estoppel – 2 views

1) PE s Not an exception to the SOF under the UCC 
2) Courts apply the Common Law PE [Alaska] to the SOF under the UCC

· Common Law Overview - 1) There’s no PE exception to the SOF 2) PE applies ONLY when i) D falsely claims to have executed writing or ii) falsely promises to do so and 3) The Rest./[Alaska] corroborative reliance view
· Take Away – There might be a PE exception under the UCC, if so, it will be that special Common Law [Alaska] PE
· [Buffaloe v. Hart] – Part Performance Exception - (P claims to have formed an oral K with D for the sale of 5 tobacco barns (which P was renting) for $5,000 each. P gave D a check for $5,000 for partial payment. On check: “for five barns” + P’s signature. D buys insurance for barns and P reimburses them. P also hires some dude named Baker to improve barns. P knows that these are bumper crops, he is smart, so he wants to sell the barns - P runs an ad in the paper and also arranges for an auctioneer to sell the barns. 3 days after P gives D check, D returns it in shreds. D sells the property herself to P’s buyers)
· 1) Is this Within the Statute? – YES, Over $500 and is the sale of goods

· 2) Satisfied? - NO! Nothing is writing by the party to be charged
· 3) Exception? ( Part Performance - Either 
1) Buyer pays for the goods and the seller accepts the payment 

OR
2) Buyer receives and accepts the goods
· HYPO 1 – What would happen if the D’s had just kept the check for more than 10 days, and hadn’t shredded it, does the Merchant Exception apply?

I) Both merchants? – Arguably yes, both in tobacco industry

II) Written confirmation? – Yes, check

III) Signed by the sender? – Yes

IV) Confirmation? – Yes

V) Fail to object in 10 days? – Yes

· HYPO 2  – What if D’s tried to enforce against P? ( Simply apply Step 2) Is the Statute Satisfied?

I) Written shows existence of k? – Yes

II) Signed by the party to be charged? – Yes

III) State the quantity of goods? -Yes






